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CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW 
OF DEPARTMENTAL DECISIONS PUBLISHED 
IN INTERIOR DECISIONS 


The table below sets out in alphabetical order, arranged according 
to the last name of the first party named in the Department’s deci- 
_ sion, all the departmental decisions published in the Interior De-’ | 
cisions, beginning with volume 61, judicial review of which was 


sought by. one of the parties concerned. The name of the action is~ | 


listed as it appears on the court docket in each court. Where the de- . | 
cision of the court has been published, the citation is given, if not, — 


the docket number and date of final action taken by. the court is set 


out. If the court issued an opinion ina nonreported case, that fact is 


, indicated ; otherwise no opinion was written. Unless otherwise indi- a 
cated, all suits were commenced in the United States District Court = 
- for the District of Columbia and, if appealed, were appealed to the - — 


United States Court of Appeals for the District of Columbia Circuit. — 


_ Finally, if judicial review resulted in a further departmental deci-_ “% | 
sion, the departmental decision is cited. Actions shown are those 


taken prior to the end of the year covered by this volume. 


Adler Construction Co. , 67 I.D. 21 (1960) (Reconsideration) 


Adler Construction Co. v. U.S. Cong. 10-60. Dismissed, 423 F. od 1362, 


(1970) ; rehearing denied, July 15, 1970; cert. denied, 400 U.S. 993 Leo 4s, 
_rehearing denied, 401 U.S. 949 (1971). : 


Adler Construction Cov. US, Cong. 5— 70. Trial Comms: seeare: ac- 


cepting & approving the stipulated percement filed September dH, 1972, 


Estate of John J. Akers, 1 IBIA 8: TT 1. D. 268 (1970). 


Dolly Cusker Akers v. The Dent. of the Interior, Civil No. 907, D. ‘Mont. 
Judgment for defendant, September 17, 1971; order staying execution of © 
judgment for 80 days issued October 15, 1971; appeal dismissed for lack 
of prosecution, May 3, 1972; epnes! reinstated, June 29, 1972; aff’d., 
499 F.2d 44 (9th Cir. 1974). 


State of Alaska _ 
Andrew Kalerak, J”., (3 1.D. 1 (1966) i 
. Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-35-66, D. 


Alas. Judgment for plaintiff, October 20, 1966; rev’d., 396 F. 24-746 oe 
Cir. 1968) ; cert. denied, 393 U.S. 1118 (1969). | 


Allied Contractors, Inc., 68 I.D. 145 (1961) 


a Allied Contractors, Ine. v. U.S., Ct.. Cl. No. 168-69, Stipulation of settle- : 
_ ment filed March 3, (19675. compromised. 


pornal 
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Atlantic Richfield Ge., Marathon Oil Co., 811.D. 457 (1974) . 


Atlantic Richfield Co. & Pasco, Ine. v. Rogers C. B. Morton, Cee of 
the Interior, Vincent FE. McKelvey, Dir. of Geological Survey & C.J. Curtis, 
Area O&G Supervisor, Geological pies Civil No. C 74-181, D. Wyo. Suit 
pending. . 


Atlantic Richfield Co.,M arathon Oil Co. 381 I-D. 457 (1974) 
Marathon Oil Co. v. Rogers C.B. Morton, Secretary of the Interior, et al, 
Civil No. C 74-180, D. Wyo. Suit pending. 
Leslie N. Baker, et al. ee 28454 (October 26, 1960). On reconsidera- 
tion Autrice C. Copeland, 69 LD. 1 (1962). | 


 Autrice Copeland Freeman v. Stewart L. Udall, Civil No, 1578, D. Ariz. 
J udgment for defendant, September 3, 1963 copuuon); aff’d., 336 F. 2d 706 © 
(9th Cir. 1964) ; no petition. | 

: Max Barash, The Texas Co., 63 L. D.51 (1956) 


Max Barash v: Douglas McKay, Civil No. 989-56. Judgment for dé- . 
fensont: June 13, 1957; rev’d. & remanded, 256 F. 2d 714 (1958) ; judgment | 
_ for plaintiff, Deemer 18, 1958. a eemsion: 66 LD. 11. (1959) ; . 
_ no petition. | 
Barnard- Curtiss Box 64 I.D. 312 (1957) ; 65 L D. 49 (1958) | 
Barnard-Curtiss Co. v. US., Ct. Cl.. No. 491-59, Tadgment for plaintift, 
301 F.2d 909 (1962). . 7 
| Eugenia Bate, 69 I. D. 230 (1962) 


Katherine S. Foster & Brook H. Disist a Vv. Stewart L. ‘Udall, Civil 
No. 5258, D. N.M. Judgment for defendant, January 8, 1964; rev'd., 335 
F, 2d 828 (10th Cir. 1964); no petition. 


Sam Bergesen, 62 I.D. 295 
_ Reconsideration denied, IBCA- 1 (December 19, 1955) 
Sam Bergesen v. US., Civil No. 2044, D. Wash. Complains dismissed 
| March 11,1958; no appeal. 
-BLM-A- 045569, 70 I.D. 231 (1963) 
New York State Natural Gas Corp. V. Stewart L. Udall, Civil N 0..2109-—68. 


Consolidated Gas Supply Corp. v. Stewart L..Udall, et.al., Civil No. 
2109-63. Judgment for defendant, September 20, 1965; Per curiam decision, 
‘aff’d., April 28, 1966; no petition. 


Melvin A. Brown, 69 I.D. 131 (1962) | 
Melvin A. Brown v. Stewart L. Udall, Civil No. 3852-62. Judgment for 
defendant, September 17, 1963; rev’d., 335 F. 2d. 706 Cae no Dench 
R.C. Buch, 75 I.D. 140 (1968) 


R. C. Buch vy. Stewart L: Udall, Civil No. 68-1358-PH, C.D. Cal. Judg- 
ment for plaintiff, 298 F. Supp. 381 (1969) ; rev’d,, 449 F. 2d 600- ey Cir, 
ponte Judgment for defendant, March 10,1972. | 
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The Califor nia. « Co., 66 I. D. BA (1959) oe as 

i The California Co. v. Stewart L. Udall; Civil No. 980-59. Judgment 5 for. 

defendant, 187 F, ‘Supp. 445 (1960) ; aff’d., (296 F, 2d 384 (1961). 7 

In the M atter of Cameron Parish, Louisiana, Cameron Parish Police 
Jury & Cameron Parish School Board, J une 3, 1968 appealed by 7 

Secretary July 5, 1968, 75 I.D. 289 (1968). 


~~ Cameron Parish Pokce Jury v. Stewart LD. Udall, et al., Civil No. 14, 206, ee 
/W. D. La. Judgment for plaintiff, 302 F. Supp. 689 (1969) ede vacating 
- prior order issued November 5, 1969. - | 


Carson Construction Co., 62 1. D. 422 (1955) 


Carson Construction Ce v. US., Ct. CL. No. 487-59. Tudgment for plain. Sat oe 


tiff, December 14, 1961; no appeal. | | 
Chargeability 7) f Acreage Embraced: in Oil and Gas tease O ffers, 1 1 
iL D. B37 | (1964), Shell Oil-Co., A-8057 3) (October. 31, 1966) 


Shell Oil Co; ¥.: Udall, Civil No, 216- 67. Stipulation of dismissal ‘filed - 
August 19, 1968. 


Chemi-Cote Perlite Corp. v. Arthur C. W. Seeaca 72 1.D. 403 (1965) 


Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ, 248, Ariz. Ct. App. Decision 
against the Dept. by the lower court aff’d., 428 P, 2d 104 (1967); rev ‘d., 
432 P. 2d 485 (1967). 


Stephen H. Clarkson, 72 I.D. 138 (1965) 


_ Stephen H. Clarkson v. U.S., Cong. Ref, 5-68.-Trial Commr’s. report ad- 

verse to U.S. issued December 16, 1970; Chief Commr’s. report concurring’ 

with the Trial Commr’s. report issued April 18, 1971. P.L. 92-108 enacted 
. accepting the Chief Commr’s. report. 


Mrs. Hannah Cohen, 70 1.D. 188 (1963) 
Hannah and Abram Cohen v, U.S., Civil No. 3158, D. R. I. Compromised. 


Burney) f. Colson, 70 1.D. 409 (1963) 


| Barney R. Colson, et al. v. Stewart L. Udall, Crvil No. 63-26-Civ. —Oc, 
M.D. Fla. Dismissed with prejudice, 278 F. Supp. 826 (1968) ; aff’ d., 428 F., 
2d 1046. (5th Cir. 1970); cert. denied, 401 U. Ss. 911 (1971). 


Columbian Carbon Co., Merwin E. Liss, 63 LD. 166 (1956) 
Merwin E. Liss v. Fred A. Seaton, Civil No. 3233- 56. J udgment for de- 


fendant,. January 9, 1958; appeal dismissed for want of PEOECCHHION, Sep- : = 


_ tember 18, 1958, D.C. Cir, No, 14, 647. 


Aaa by the Confederated Salish & Rootenis Tribes of ve Flat- : 
head Reservation, in the Matter of the Enrollment of ‘Mrs. 
Elverna ie Clairmont Baciarelli, 77 1.D. 116 (1970) © 
- Elverna Yevonne Clairmont Baciarelli Vv. Rogers C. B. ‘alonton: Civil. No. 


 C-70=2200-SC, D. Cal, Judgment for defendant, Angus’ 27, 1971; aff’d., 
481 BF. 2d 610 (9th Cir. pera) no pene 
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| Appeal of Continental Oil Co., 68 1. D. 337 (1961) | 

Continental Oat Co. Vv. Stewart L. Udall, et al., Civil No. 366-62. fadersht 
“for defendant, April 29, 1966; aff’d., Febroary 10, 1967; cert, pee, 889 
U,S. 839 (1967). “8 7 | 


 Autrice C. Copeland, 
See Leslie N. Baker. et al. 


E.L. Cord, Donald EB. Wheeler, Edward D. Neuhoff, 80.1. D, 301 
(1973) 


Edward D. Neuhof & E. Ts Gas. Rogers C: B, Morton, Secretary of the 
Interior, Civil No, R-2921, D. Nev. Suit pending. ae 


Appeal of Cosmo Construction Co., 73 LD. 229 ( 1966) 
Cosmo Construction Co., etal. v. U.S., Ct. Cl. 119-68. Ct. opinion setting 


- cage for trial on the merits issued. March 19, 1971. 


| Estate of J onah. Crosby (Deceased Wisconsin Winnebago Unat- 
_ lotted), 81 I.D. 279 (1974) 7 


«Robert Price: v. Rogers C.B.M orton, pial &i in his o ficial aap 
ag Secretary of the Interior & his successors in office, & Clarence A. H.- 
Meyer in his official capacity as Attorney General of the State of Nebraska . 

| & his successors in O ffice, Civil No. 740-189, D. Neb. Suit pending. 


John C. deArmas, Jr, PA. ‘McKenna, 63 LD. 82 (1956) 


Patrick A. McKenna v. Clarence A, Davis; Civil No. 2125-56. een 
for defendant, June 20, 1957; affd., 259: F. ae 780 ose 3 cert. denied, 
358 U.S. 385° (1958). ; 


| The Dredge Corp. 641, D. 368 (1957) ; 65 I. D. 336 (1958) 


The Dredge Corp. v. J. Russell Penny, Civil No, 475, D. Nev. jcdoments 
for defendant, September 9, 1964; aff’d., 362 F. 2d 889 (9th Cir. 1966) ; no 
petition. See also Dr rage Co. v. Husite Co., 369 P. 2d 676 (1962) ; cert, den., 
371 U.S. 821. (1962). 


David H. Evans v. Ralph C. Little, AS 31044 (April 10, 1910), — 


IBLA 269; 78 I. D. AT (1971) 


David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41; D. Idaho. 
_ Order granting motion of Ralph C. Little for leave to intervene as a party 
- defendant. issued June 5, Pe eee for defendants, July. 27, 1973; 
aff’d., March 12, 1975. | 


John J. Farrelly, et al., 62 I. D. 1 (1955) 
John J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No.: 
3037-55. J udgment for plaintiff, October 11, 1955. no appedl: , 
TT. Jack Foster, 75 LD. 81 (1968) 


Gladys H. Foster, Hxecutria of the estate of T. Jack Foster v. Stewart L. 
Udall, Boyd L. Rasmussen, Civil. No. 7611, D, N.M. eae for aac 
Tune 2, 1969; no ae ; ee : ee Sok 
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| ey Western, Oil c. et al., 65 1.D. 316, 427 (1958). 


Raymond J. ‘Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment, far 
| plaintiff, August 2, 1960 (opinion) ; no appeal. 


See Safarik v. Udall, 304 F, 2d 944 (1962) ; oert. denied, 37t U. S. 901. 


E (1962). | 
; Gabbs Buploration C Co. 67 1.D. 160 (1960). 


Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219- 61. see 4 


for defendant, December 1, 1961; aff’d., 315 F. 2d 387 (1963) ; “cert, denied, 
375 U.S. 822 (1968). 


“Stanley Garthofner, Duvall Bros., 67 1.D.4 (1960) 


. Stanley Garthofner v. Stewart L. Udall, Civil No, 4194— 60. Tudgment : 
for plaintiff, November 27, 1961; no appeal. 


General Excavating Co., 67 L.D. 344 (1960) 


General Excavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with Preju- eo : 


"dice December 16,1963. 


Nelson A. Gerttula, 64 1D. 225 (1957) - om ent 
= Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685- 60: suaenent for: ; 


_ defendant, June 20, 1961; motion for rehearing denied, id 3; 1961; z - 


aff'd. , 809 FP. 2d 653° (1962) ; no petition. | 


a Charles B. Gonsales, etal., Western OF Bigs, Ine. ,et al, 69 LD. 236 
(1962) | 


Pan American Petroleum Corp. &- Charles B. Gonsales v. “sisiart Di. 


| - Udall, Civil No. 5246, D. N.M. Judgment for defendant, June 4, 1964; aff’d., si, et oe 


© 852 F.2d 32 (10th Cir. 1965) ; no petition. 


James C. Goodwin, 80 I.D.7 (1973) 


| James C. Goodwin v. Dale R. Andrus, State Dir., Bred: 0 f and Man- 
.2 agement, Burton W. Silcock, Dir. Bureau of Land Monagonent & Rogers 


C. B. Morton, Secretary a the Interior, Civil No. C-5105, D. Coles Suit — 5 


pending. 


Gulf Oil Corp. ., 69 I. Dy: 30 (1962) 


Southwestern Petroleum Corp. Vv. Stewart L. Udall, Civil No: esoaee 
Judgment for defendant, October 19, 1962; aff’ d., 325 F. 2d 633 pO: no 
‘petition. | 


Guthrie Electrical Construction, . & : : 
— 62 1.D. 280 (1955), IBCA-22 (Supp.): (March 30, 1956) 


Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipula- 
tion of settlement filed September 11, 1958. Comapromised' oer ans and 3 
case closed October 10, 1958. / 43 


LA. Hagood, et al., 65 1.D. 405 (1958) 


| Edwin sath et al, v. U.S., Civil No. 7897, D. Colo. ‘Compromise accepted: ove 
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Raymond J. Hansen, et al., 67 LD. 362 (1960) 


| Raymond J. Hansen, et al, Vv. Stewart L. Udall, Civil No. 3902-60. Judg- 
ment for defendant, June 23, 1961; aff’d., 304 F.2d 944 (1962) ; cert. demed, 7 
371 U.S. 901° (1962). | | 


Robert. ‘Schulein v. Stewart D, Udall, Civil No. 4181- 60. Fudemenes for 
defendant, June 23, 1961; aff’d., 304 F. 2d 944 (1962) ; no petition. | s 
Kenneth Holt, an individual, etc., 68 1D. 148 (1961) 
Kenneth Holt, ete, v. US. Ct. Cl. No. 162- 62. Stipulated judgment, July 
2,1965. : 
Hope Natural Gas Co., 1 I. D. 228 (1963) 

| Hope Natural Gas Co., v; Stewart L. Udall, Civil No. 2182- 63. 

. Consolidated Gas Supply Corp. V. Stewart L. Udall, et al, Civil No. 
2109-63. Judgment for defendant, September 20, 1965; Per curiam deci- 
sion, aff’d., April 28,1966; no petition. ; 

‘Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960) | 
William A, Griggs Vv. Michael T. Solan, Civil No. 3741, D. ‘Idaho. Stipu- 
lation for dismissal filed May 15, 1962. 
Idaho Desert Land Entries—Indian Hill Broib: 12 I. D. 156 (1965), 
U.S. v. Ollie Mae Shearman, et al._Idaho Desert Lana Entries— 
Indian Hill Group, 73 1.D. 886 (1966) 


Wallace Reed, et al. v. Dept. of the ores et ae Civil No. 1- 65-86, D. 
Idaho. Order denying preliminary injunction, Seotenibers. 1965; dismissed, 
November 10, 1965; amended complaint filed, September 11, 1967. 


U.S. v. Raymond rT Michener, et al., Civil No. 1-65-93, D. Idaho. Dis- 
missed without prejudice, June 6, 1966. | 


U.S. v. Hood Corp., et al., Civil No. 1-67— 97, S.D. Idaho. 


Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U. S., | 
July 10, 1970; reversed, 480 F, 2d 634 (9th Cir. 1973); cert. denied, 414 
U.S. 1064 (1978). | | 


| Interpretation of the Submerged L Lands Act, 11 1. D. 20 (1964) 
x Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089- 63. Dismissed with | 

"prejudice, March 27, 1968. od 
| J. A, Terteling & Sons, 641. D. 466 (1957) 
| J. A. Terteling & Sons v. U.S., Ct. Cl..No; 114- 59. Judgment for de-. 
. fendant, 390 F. 2d 926 (1968) ; ; remaining ee compromised. | 
J.D, Armstrong Co., 63 I. D. 289 (1956) 

J.D, Armstrong, Inc. v. U.S., Ct. Cl. No. 490- 56. Plaintiff's motion to dis- | 
7 ‘miss petition allowed, June 26, 1959, | 

| M. G. Johnson, 78 1.D. 107 (1971) U.S. v. Menzel G. ieee 16 
~IBLA. 234 (1974) | 


Menzel G. Johnson v. Rogers.C. B. Morton, Senet of the Interior, et 
al., Civil No. CN-LYV-74- 158, RDF, D. Nev. Suit pending. | 
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: Vndiek. hens et a ie 30483, November 18, 1965 
‘ See Bobby Lee Moore, et al, 7 


| Leo J. Kottas, Earl Lutzenhiser, 73 LD. 128 (1966) 


Earl M. Lutzenhiser and Léo J. Kottas v. Stewart L. Udall, et en Civil 
No. 1871, D. Mont. Judgment for. defendant, June 7, 1968 ; aff’d., 432 ‘F 
2d 328 (9th Cir. 1970) ; no petition. 


‘Max a Krueger, Vaughan B. Connelly, 65 L D. 185 (1958) | 
Max L. Krueger v. Fred A. Seaton, Civil No. 8106— 58. Complaint dis- Zz 
missed by plaintiff, June 22, 1959. 


W. Dalton La. Rue, Sr., 69 I.D. 120 (1962) 


| W. Dalton La Rue, Sr. Vv. Stewart L. Udall, Civil No. 2784 62, Satieeat 
for defendant, March 6, 1963; aff'd., 824 F. 2d 428 vonee cert. denied, 
: 876 U.S. 907 (1964). ‘4 


L. B. Samford, Ine., TAL. D. 86 (1967) 
| L. B. Samford, Die v. U.S., Ct. Cl. No, 393- 67. Dismissed, 410 F. 2d 782 
(1969) ; no petition. 
Charles Lewellen, 70 I. D. AT5. (1963) 
Bernard E. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for 
defendant, October 5, 1964; appeal voluntarily dismissed, March 26, 1965. 
Milton H. Lichtenwalner, et al., 69 1.D. 71 (1962) 


Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-63, D. Alas. Dis- 
missed on merits, April 24, 1964; stipulated dismissal of ee with preju- 
dice, October 5, 1964. 


Merwin E. Liss, et al., 701. D. 228 (1963) 


Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-68. ; 

Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 
2109-63. Judgment for defendant,. September 20, 1965; per een dec., 
aff’d., April 28, 1966; no petition. 


Bess May Lutey, 76 LD. 87 (1969). 


| Bess May Lutey, et al. v. Dept. of Agriculture, BLM, et al., Civil No. 1817,. 
~D. Mont. Judgment for defendant, December 10, 1970; no appeal: 


Elgin A. McKenna Executria, Fistate of Patrick A. M cK enna, 74 
it D. 188 (1967) - 


Mrs. Elgin A. McKenna as Euecutrix of the Estate of. Puirick A, Me- 
| Kenna, Deceased v. Udall, Civil No. 2001-67. J udgnient for defendant, 
_ February 14, 1968; aff’d., 418 F. 2d 1171 (1969) ; no petition. 
Mrs. Elgin A. McKenna, Widow and Successor in Interest of Patrick A. _ 
McKenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al., 
_ Civil No, 2401, D. Ky. Dismissed with prejudice, May 11, 1970. _ ; 


7 A. G. McKinnon, 62 I. D. 164 (1955) _ 


ALG: McKinnon v. U.S., Civil No. 9438, D. Ore. A udgment for plainti 
| 178 F. PUPP: 913 (1959) ; rev'd., 289 F. 2d 908 Ge Cir. ic 
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Wade MeNeil, et al, 64 I.D. 423 (1957) 


Wade McNeil v. Fred A. Seaton, Civil No, 648-58. Saaoek for de 


 fendant, June 5, 1959 (opinion) ; rev’d., 281 F. 2d 931 (1960) ; no petition. 


Wade. MeNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. ma 4 
missed, 199 F. Supp. 671 (1961) ; order, April 16, 1962. er ao a 


Wade McNeil v. Stewart L: Udall, Civil No. 678-62. Tien for de- Fe 
fendant, December 13, 1963. (opinion) ; aff’d., 340 F.2d 801 ee) ae a 
denied, 381 U. S. 904 (1965). | ed 
Ee Marathon Oil Co., 81 I. D. AAT (1974) 


Marathon Oil Co. v. Rogers C. B. Morton, Secretary of the Vilenioh. Vin- - 
_ cent E. McKelvey, Dir., Geological Survey, & C. J. Curtis, Area O&G 
Supervisor, Geological Survey, Civil No. C-— ‘74-179, D. Wyo. Suit pending. 
‘Salvatore ‘Megna, Guardian, Philip T. Garigan, 65 I. D. 33 (1958) 


| Salvatore Megna, Guardian etc. v. Fred oa: ‘Seaton, Civil No. 468-58. 
_ Judgment for plaintiff, November 16, 1959; motion for reconsideration 
denied, December 2, 1959; no appeal, - z 


Philip T, Garigan v. SieuGrEL: Udall, Civil No. 1577 Tux., D. Ariz. Pre- 
liminary injunction against defendant, July 27, 1966; dupplementel dec. 
rendered as deca! 1, 1966; aucenen for pene pace 16, 1967; no 
appeal. 


Meva Corp., 16 I. D. 205 (1969) 
_Meva Corp. v. U-.S., Ct. Cl. No. 492-69. Suit pending. 


Duncan Miller, 70 I, D. 1 (1963) | 


Dunean Miller v. Stewart L. Udall, ‘Civil No. 931- 63. Dismiesed for lack 
of prosecution, April 21,1966; no appeal. 


Dinca Miller, A- 30546 (August 10, 1966), A 30566 (August Tl, 
1966), and 73 ID. 211 (1966) oo 


| Dunean Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with 
prejudice, April 17, 1967; no appeal. — 


: Duncan Miller, Louise Cuccia, ‘66 LD: 388 (1959) 


Louise Cuccia and: Shell Oil Co. v. ene L. Udall, Civil No. 562-60. 
_ Judgment for defendant, June OT; 1961; no appeal... | 


oe Duncan Miller, Samuel W. McIntosh, 71 I.D. 121 (1964). 


| Samuel W. McIntosh v. Stewart L: Udall, Civil No. 1522- 64. Sudement 
for defendant, June 29, 1965; “no appeal. _ 


Bobby Lee Moore, ét al., 72 I.D. 505 (1965) Angnuita L. Kluenter, et 
al., A- 30483 (November 18, 1965) 


Gary Carson Lewis, etc., et al: v. General Ser vies Administration, et al., 


“Civil No. 3253 S.D. Cal, Judement for defendant, April 12, 1960; aff'd., etd PS 


F. 2d 409: eau Cir. Pee no een 
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Tens Meroe ef al., 65. LD. 369 (1958) - 


Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. J deinen for. “i 
defendant, February 20, 1961 pAepinion) aff’d., 306 F. 2d 799 ee cert, = | 
denied, 371 U.S. 941 (1962). | 


_ Morrison-Knudsen Co., 64 1.D. 185 (1957) 


| Morrison-Knudsen Co. v. U.S., Ct. Cl. No. 239-61, Remanded: to Trial | 

: “Commr., 845 F: 24-833 (1965) ; Commr’s. report adverse to U.S. issued June 
20, 1967; judgment for plaintiff, 397 F.2d 826 (1968); part remanded to 
the Board of Contract Appeals; stipulated dismissal on October 6, 1969; | 
judgment: for plaintiff, February 17, 1970. _ 


Navale Tribe of Indians v. State of Utah, 80 LD. 441 (1973) 


Navajo ‘Tribe of Indians v. Rogers: C. B. Morton, Secretary 0 if the Interior, Ss 
‘sein B. Thompson, Martin Ritvo & Frederick Fishman, members of the - 7 
Board of Land Appeals, Der ae the Interior, Civil No. C-808- 73, , D. Utah. mh 
Suit pending. : _ 


| Richard L. Oelschlaeger, 67 I.D. 237 (1960) 


| Richard Ee Oelschlaeger v. Stewart L. Udall, Civil ‘No. 4181-60. Dis. 

- missed, November 15, 1963; case reinstated, February 19, 1964; remanded, — 
April 4, 1967; rev’d..& remanded with directions to enter judgment for 
appellant, 389 F. 24 974 (1968) ; cert. denied, 392 U.S. 909: (1968). 


Oil and Gas Leasing on Lands Withdrawn by Executive Orders for 
Indian Purposes in Alaska, 70 1.D. 166 (1963). 3 


; Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. 760— 63, D. Alas, With- 7 - 
drawn, April 18, 1963. 


Superior. Oil Co. v. Robert L. Bennett, Civil No. A- 17-63, Di Migs. Dis- - ee 


| missed, April 23, 19638. 


Native Village of Tyonek v. Robert L. Baier. Civil No. A-15-68, ‘D. oe oa 


Alas. Dismissed, ‘October 11, 1968. 


‘Mrs. Louise A, Pease v. Stewart L. Udall, Civil No: A~20- 63, D. ‘Age. _ 
Dismissed, October 29, 1963 (oral opEOns aff’d., 332 F. 2d 62 ao Cir. : 
1964) ; no petition. : 


George oe Gueker v. Stewart L. Udall, Civil No. A-89- 63, D. ae Diss - 
missed without prejudice, March 2, 1964; no appeal. | 


i Paul Jarvis, Inc., 64 1.D. 285 (1957) 


Paul Jarvis, Ine. v. U.S., Ct. Cl. No. 40-58. Stipulated judgment for plain 
tiff, December 19, 1958. 


Peter Kiewit Sons’ Co., 72.1.D. 415 (1965) | 7 Pe. & 


Peter Kiewit Sons’ Co. v. US., oe Cl. 129- 66. Judgment for plaintif, ae 


May 24,1968. 


a “Harold Lada Pierce, 69 LD. 14 (1962) 


“Duncan Miller v. Stewart L. Udall, Civil No. 1351- 62." Faawent for 
defendant, re 1962; aff’d., 317 F. 24578 es no peauon. P39 
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Port Blakely Mill Co. TL D. 217 (1964) 


ar Port Blakely Mill Co. ¥. U.S. Civil No. 6205, W.D. Wash. Disiivaed with: 7 
_ prejudice, December 7, 1964. | 


Estate of John S. Ramsey (Wap Tose Note) ( Nez Perce Allottee No. | 
858, Deceased), 81 I.D.298 (1974) | | 


Clara Ramsey Scott vy. USL & Rogers C. B. Morton, Secretary of the In- - 
tertor, et al., Civil No. 8-74-39, D. Idaho. Suit pending. 


| ‘Ray D. Bolander Co, 72 1.D. AA (1965) . 


Ray D. Bolander Co., Ine. v. U.S., Ct. Cl. 51-66, jidewede for plaintiff, 
December 13, 1968; subsequent Contract Officer’s dec., December 3, 1969; — . 
interim dec., December 2, 1969; Order'to Stay Proceedings until March | 
1970; dismissed with prejudice, August 3; 1970. - 


Estate of. Crawford a Reed . Unallotted Cre ow ) No. e412), 1 IBIA aa 

326 ; 79 1.D. 621 (1972) . - 

| George Reed, Sr. v. Renee Morton, « et al., Civil No. +1108, D. Mont. Dis-. 
missed, June 14,1973; no appeal. 

City of Phoenix v. Alvin B. Reeves, et a 8t i D. 65 (1974) 


Alvin B. Reeves, Genevieve C. Rippey, Leroy Reeves. & Thelma Reeves, as 
heirs of A. H. Reeves, Deceased v. Rogers C. B. Morton, Secretary of the 
Interior, & The City of Phoenix, a municipal. Corp., Civil No. 74-117 PHX~ 


WPC, D. Ariz. Dismissed with prejudice, August. 9, 1974; | Peconsideration. Aas 


denied, September 24, 1974; no appeal. 


Reliable Coal Corp., 1IBMA 97; 79 LD. 139 (1972) _ 


7 Reliable Coal Corp. vs Rogers CB Morton, Secretary of ie jnieroe. 
| et al,, No. 72-1417, United States Court of Appeals for the Fourth Cireuit. - 
suit pending. | | 


| Richfield Oil Corp. 62 I. D. 269 (1955) - 


| Richfield Oil Corp. v. Fred A. Seaton, Civil No. 8820- 55. Dismissed with- 22 
out prejudice, March 6, 1958; no appeal. 


Hugh 8. Ritter, Thomas M. Bunn, 72 1.D. 111 (1965), Ravondidera: | 
tion denied by letter cigcision dated J une 23, 1967, by the Under : 
Secretary. ae 


Thomas M. Bunny. Stewart L. Udall, Civil No. 2615-65. Remanded, June 
(28, 1966. 


_ Estate of William Cecil Robedeaus, 1 IBIA 106; 78 LD. 284 (1971); 
IBIA-71-5 (Supp-1) (August 16, 1974) ; 80 I.D. 390 (1973) 


Oneta Lamb Robedeaus, et al. v. Rogers C: B. Morton, Civil No. 71-646, _ 
D. Okla. Dismissed, January 11, 1978. _ es 
Houston Bus Hill y. Rogers C..B. Morton, Civil No. 72-376, W. D. Okla. - 
Judgment for plaintiff, October 29, 1973; amended judgment for plaintiff, 
November 12, 1973; appeal dismissed, June 28, 1974. | 
Houston Bus Hill and Thurman S. Hurst v. Rogers C.B. Morten. Seere- 
tary of the Interior for the United. States, nae DCs Civ, No. ae 
Bee= 2s 2 W.D. Okla. Suit pending. | | 
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‘San Carlos Mineral Stri ip, 69 I. ibs 195 (1962) 


James H ouston Bowman v. Stewart ly, Udall, Civil ive: 105-63. J udgment 
. for defendant, 243 F. Supp. 672 (1965); aff’d., sub nom. S. Jack Hinton, 


et al. v, Stewart L. Udall,.364 F. 2d 676 (1966); cert. denied, 385 U.S. 878 


(1966) ; supplemented by M-36767, November 1, 1967. 


Seal and. Co., , 68 I. D. 94. (1961) 


Seal & Co. v. U.S., SCt. Ci. 214-62, Tudgment for plains, January 3 31, 
1964; no appeal. . 


Administr ‘ative Appeal of Bere Tas (A Cai. Gohn, dv. Visa 
Olinger Ortner (Lessor), Lease No. PSL-33, Joseph Patrick 


_ Patencio. ( Lessor), Lease No. PSL- 36, ak OHS ( Lessor ), —— 


Lease No. PSL-41, 81 1.D.651. (1974) - 


Sessions, Ine: v. Rogers C. B. Morton, Secretary of the Aer et al., “6 
Civil No. CV 74-3589 LTL, C.D. Cal. Suit pending. | 


Sessions, Inc. .v. Rogers C: B. Morton, Secretary of the Interior, et al., 
Civil No. CV 74-3591 MML, C.D. Cal. Suit pending. 3 


Sessions, Inc. v. Rogers C. B. Morton, Secretary of: the Interior, et. al., 
Civil No. CV 74-8590 FW, C.D. Cal. ‘Suit pending. 


~ Shell Oil Co., A- 380575 (October 31,1966), Chngeabinty of Aer eage 
Embracedi in OU & Gas Lease Offer s, 71 1.D. 387 (1964) 


Shell Oul Co. v. Udall, Civil No. 216- 67, Stipulated dismissal, August 19, , 
- 1968. - 


Sinclair Ov & Gas Co., T5 1. D. 155 (1968)... 


- Sinclair Oil & Gas Co. v. Stewart L. Udall, Secretary of the Interior, et 
al., Civil No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic 
Richfield Co. v. Walter J. Hickel, 303 F. Supp. 724 (1969) ; aff'd, 432 F. 2d 
687 (10th Cir. 1970) ; no petition. 


Southern Pacific Co. 7 61. D. 1 (1969) 


Southern Pacific Co..v. Walter J,.Hickel, Secretary of ie tienen. Civil 
No. S~1274, D, Gal. Judgment for defendant, December 2, 1970 pica : 
“no appeal, 


Southern Pacific Co., oie G. Wedekind, TTD. 177 (1970), 20. 
IBLA 365 (1975) — 


George C. Laden, nut Wedekind, Mrs. Ven Lear, Mrs. Arda Frite, & 
H elen Laden Wagner, hewrs of George H. Wedekind, ‘Deceased -v. Rogers 
C.B. Morton, et al., Civil No. R-2858, D. Nev. On June 20, 1974 remanded © 
for further agency ‘proceedings as ouginaly ordered in 77 I. ok 17 1 Dist. 
Ct. reserves Jurisdiction. 5 


Southwest Welding and Maui ning Division, Yuba. Consoti- | 
— dated Industries, Inc., 69 I.D. 173 (1962) 


- Southwest Welding v. U.S., Civil No.. 68-1658-CC, ©. D. Cal, Tadgment 
_ for penn PanUary 14, 1970; appeal d dismissed, eae 6, 1970.. 


See also: a. | a | 
Thor-Westeliffe peepee, ae v.. ‘Sieare cs ‘Udall, et as Civil No 
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Siesee, Parrolcim Corp., et ak, yews D. 206 (1964). 


. Southwestern Petroleum Corp. v. Stewart i. Udall, Civil No. 5778, D. = 
NLM. Judgment for: defendant, March 8, (1965; ane d., 861 F. 2d 650 (10th 
Cir. 1966) ; no petition. . | 


| Standard Oil Co. of Calif or nia, et al. 76 I. D. ag (1969) 


‘Standard Oil Co. of California v. Walter J. Hickel, et al., Civil No. A-159- ° 


69, D. Alas. Judgment. for plaintiff, 317 F. Supp. 1192 (1970) ; aff’d., sub 
nom. Standard Oil Co. of California v. Rogers C. ‘B. cree et al., 450 F. 
2d 493 (9th Cir. 1971) ; no petition. “ 


| Standard Oil Co. of Texas, vane D. 257 (1964) 


: California Oil Co. v. Secretary of the Interior, Civil No. 5729, D. N. M. 
Judgment for plaintiff, January 21, 1965; no appeal: 


James K. Tallman, 68 1.D. 256 (1961). 


James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judg- 
ment. for defendant, November 1, 1962 (opinion); rev’d., 324 F. 2d 411 


(1963) ; cert. granted, 876 U.S. 961 (1964); Dist. Ct. aff’d., 380 eo. 1 <8" 


(1965); rehearing denied, 380 U.S. 989 Seal 


Texaco, Ine. ,75 LD. 8 (1968) 


Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68. Judg- | 
ment for plaintiff, 295 F. Supp. 1297 (1969); aff’d., In part & remanded, 
437 F'. 2d 636 (1970), aff'd. in part & remanded, qaly 19, 1972. 


Texas Construction Co., 64 1.D. 97 (1957) Reconsideration denied, 
IBCA-73 (June 18, 1957) | 7 

‘ Texas Construction Co. v. U.S., Ct. Cl. No. 224-58, peipuiated sidenent 
for plaintiff, December 14, 1961. 


‘Estate of John Thomas, Deceased Crise Allottee No. 228 and — 
_ Estate of Joseph Thomas, Deceased, Umatilla Allottee No. 877, | 
~64L.D. 401 (1957) | | | 

Joe Hayes v. Fred A. Seaton, Secntans of the Interior, Civil No, 859— 581. . 


- Judgment for defendant, September 18, 1958; aff’d., 270 F.2d 319. (1959) ; ; 
cert, denied, 364 U. S. 814 (1960) ; rehearing denied, 364 U. 8. 906 (1960). 


‘Thor-Westeliffe Development, Ine., 701. D.134 (1963) 


“ay Thor-Westcliffe Development, Ine. v. Stewart L. Udall, Civil No. 5343, 7 
 D.N.M. ‘Dismissed with ores June 25, 1 1963. | | 


- 2406-61. Judgment for defendant, March 22, +1962; aff’d., 314 F, 2d 257 |. 
ae cert. denied, 373 U. S. 951 (1963). ee. 
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- Richard K. Todd, et al., 68 1.D.291 (1961) 


| Bert F. Duesing Vv. Stewart ZL. Udall, Civil No. 290-62. Judgment for. 3 ies 


_ defendant, July 17, 1962 (oral pinion) aff’ d., 350 KF. pee 7] ae cert, 
; denied, 3883 U. S.912 (1966). | 


} 


Atwood, et al. v. Stewart L. Udail, Civil Nos. 293- 62—299- 62, fuel Judg- aoe 


ment for defendant, pee 2, 1962; aff'd. 350° F. ad 48 ee * no: 
petition. 


Appeal of Toke Cleaners, 81 I D. 258 (1974) | 


Thom Properties Ine., d/ b/a Toke Cleaners & Launderers Vv. Ty, S. Govern- 
ment, Dept. of Interior, Bureau or Indian seals alas No. A3~-74-99, dD. 
N.D. Suit pending. ; 


Union Oil Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale, 
75 I.D. 147 (1968), 761. D. 69. (1969) . 


The Superior Ou Co., etal. v. Stewart L. Udall, Civil No. 1521- 68, neers 


~ ment for plaintiff, july 29, 1968, modified, July 31, 1968; aff’d., 409 F. 2c _ 


_ : 1115 (1969) ; dismissed as moot, June 4, 1969 ; no petition. wigs 4.14 
a Union Oil Co. of California, Ramon P. Colvert, 65 L.D. 245 (1958) - 


Union Oil Co. of California Vv. Stewart c: Udall, Civil No. 3042-58, J nde: | 


ment for. defendant, May 2, 1960 Se aff’d., 289 B. 2d 790 Aone ; 
no petition. : 


"Union Oil Company of California et al: 71 LD. 169 (1964), 7 LD. De ‘ 


313 (1965) 
a Penelope Chase Brown, et al. v. Stewart Udall, Civil No. 9208, D. Colo. 


2 - Judgment for plaintiff,.261 F. Supp. 954 (1966); aff’d., 406 F.. 2d 759 (10th oe 


Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev’d. & remanded, 400 U.S. 


_ 48 (1970) ; remanded ‘to Dist. Ct., March 12, 1971; judgment for Dam Res 


870 F. Supp. 108; appeal filed, ane 28, 1974. 


—. Bquity, Oil Co. v. Stewart L. Udall, Civil No. 9462, ‘D. Colo. Order to Chose 
_ Files and Stay Proceedings, March 25, 1967. | 


Gabbs Exploration Co. Vv. Stewart L. ‘Udall, Civil No. 9464, ‘D. Cole. order : 


to Close Files.and Stay Proceedings, March 25, 1967. 


Harlan H. Hugg, et.al. v. Stewart L. Udall, Civil No: 9259, D. Colo. Order 
to Close Files and Stay Proceedings, Mareh 25,1967. =~ 


Barnette dB Napier, etal. v. Secretary of the Tavern. Civil No. 9691, D. 


Colo, Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d 759 | 


(10th Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd, ‘& remanded, 
400 U.S. 48° (1970) ; remanded to Dist. Gt. March 12, 1971. 


John WwW. ‘Savage v. Stewart L. Udall, Civil No. 9458, sey Colo. Order ti 


a Close Files and Stay Proceedings, March 25, 1967. 


‘The Oil Shale Corp., et al. v. Seeretary of the Literion: Civil No. 3680, D. : 


~ Colo. Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d 759 
— (10th Cir. 1969); cert. granted, 396 U.S. 817 (1969) ; rev'd. &. remanded, : 


400 U.S. 48 (1970) ; remanded to Dist. Ct., March 12,1971. 


The Oil Shale Corp., et al. v. Stewart ee ‘Udall, Civil No. 9465, ‘OD. Colo. 


Order to > Close Files. & Stay Epeceunes, March 25, 1967, 
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| oe B. Dnpiabe: et al. v. Stowait i. tdall, Civil No. 3685, D. Colo... — 
Judgment for plaintiff, 261 F. Supp. 954 (1966) ; aff’d., 406 F. 2d 759 (10th © 
Cir. 1969) ; cert. granted, 396 U.S. 817 (1969) ; rev'd. & remanded, 400 U.S. - 
48 (1970) ; remanded to Dist. Ct., March 12, 1974: 


Union Oil Co. of California, w Corp. v: Stewart L. Udall, Civil No. 0461, 
Dd. Colo. Order to Close Files & Stay Proceedings, March 25, re . 


Union Oil Co. of California, 711.D. 287 (1964) | 

Union Oil Co. of California v. Stewart LE. Udall, Civil No. 2595-64, i ade: 
| ment for defendant, December 27, 1965; no reupeal | : | 
Union Pacific R. R. , 72 I.D. 76 (1965) 


The State of Wyoming and. Gulf Oil Cor p.V. Stewart Toe Udall, ete., Civil | 
No. 4913, D. Wyo. Dismissed with prejudice, 255 F. ‘Supp. 481 (1966) ; af’d., 
(3879 F. 2d 635 (10th Cir. 1967) ; cert, denied, 389 U. 9.985. (1967). 


U.S. v. Alonzo A. Adams, et al., 64 ID. 221 (1957), A- 27364 (July 
ce 1957) : a 
Alonzo’ A. Adee et al. v. Paul B. Witmer, et al., Civil No. 1229-57_Y, 


S.D. Cal. Complaint dismissed, November 27, 1957 (opinion) ; rev'd. Ge 
remanded, 271 F, 2d 29 (9th Cir. 1958) ; ; on rehearing, appeal dismissed 


as to Witmer; petition for oe by Berriman denied, 271 F, 2d 37 


| (9th Cir. 1959). 


: US. v. Alonzo Adams, Civil No. 187-60-WM, ‘S.D. Cal. Tidewent for - 
- plaintiff, January 29, 1962 (opinion) ; a emca modified, 018 F. 2d Bet : 
(9th Cir, 1963) ; no petition. 


Uz“. v.E. A. Barrows and Esther Burroie: 7 6 I. D. 299 (1969) 


| Esther Barrows, as an individual and as: eee of the Last. Will of 
E. A. Barrows, deceased v: Walter J. Hickel, Civil No. 70-215-CC, C.D. Cal. | 
_ Judgment for defendant, ee 20, 1970; aff’d., 447 F.2d 80 (9th Cir. 1971). ag 


US. v. JL. Block, 80 .D. 571 (1978) 


di L. Block v. Rogers Mort on, Seoretary of the intone, Civil No. Lv- 
74-9, BRT, D. Nev. Suit pending. - - . ee 


USA, Lloyd W. Booth, 76 LD. 73 (1969) 


Lloyd W. Booth v. Walter J. ‘Hickel, Civil No. 42-69, D. Alas. ere 
for defendant, June 30, 1970; no appeal. : 


U8. v. Alice A. & Carrie H. Boyle, 76 LD. 61, 318 1969), Recon- | 
sideration denied, January 22,1970. | 


Alice A. & Carrie A. Boyle v. Rogers C. B, Morton, Seestany of the In- 


terior, Civil No. Civ—71—-491 Phx WEC, D. Ariz. Judgment for ne a 
May 4, 1972; appeal docketed September oT. (1972. 


‘US. v. RW. Brubaker, et al., A-30636 (uly 24, 1968), 80 LD. 261 : 
(1973) 
RR, W. Brubaker, ghia fionaia Ww. Brclse R.A: Brora. alk/a- 
Barbara A. Brubaker, & William J. Mann, a/k/a.W. J. Mannv. Rogers C. B. 


- Morton, Secretary of the Interior, Civil No. 73-1228 EC, C.D. Cal. Dis- : 
: oe with ate press 13; nyse aii’d., June 27, 1974; no eperon, 
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US. V. Ford M. Converse, 72 1.D: 141 (1965) 


Ford M., Converse v. Stewart Udall, Civil No. 65-581, D. Ore jidement 
for defendant, 262 F. Supp. 583° Neate ; oes 399 F. 2d B1e (9th Cir. 
1968) ; cert. denied, 393 U.S. 1025 (1969). 


U.S. v. Alvis F. Denison, et al. wal I. D. 144 (1964), 76 iP D. 233 — 
(1969) © | | | 
Marie W. Denison, individually & as Bueeun ix of the Estate of Alvis F. 


7 Denison, deceased v. Stewart L. Udall, Civil No..963, D. Ariz. Remanded, 
248 F, Supp. 942 (1965)... 


Leo E. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. Judg- 
ment for defendant, January 31, 1972, 


. Reid Snuth v. Stewart L. Udall, etc., Civil No. 10538, D. Ariz, Judgment 
for defendant, January 31, 19725. ae d., eeu Ae ie 1974; cert, denied, 
October 15, 1974, , : 


| U.S. ve Ever ett Foster, ct a 65I. D. 1 (1958). 


Everett Paster, et al. v. Fred A. ‘Saatoii, Civil No. 344-58, Fudeuene for 
defendants, December 5, 1958 ene aff’ d., (271 F, 2d 836 iia no . 
petition. - 


U. S. v. Henault Mining Co: 73 LD. 184 (1966) | 
| | Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Sie? 


ment for plaintiff, 271 F. Supp. 474 (1967); aed. & remanded for further. — 


proceedings, 419 F. 24-766. (9th Cir. 1969); cert. denied, 398 US. 950 
es ; Judgment for defendant, October 6, 197 0. 


US. v. Charles H. Henrikson; et al., 701. D. 212 (1963) 


Charles H. Henr ikson, etal. v. Stewart L. Udall, et al., Civil No. 41749, - 
_ NAD. Cal. Judgment for defendant, 229 F. Supp. 510 (1964) ; aff’d., 350 | ee 
ad 949 (9th Cir. 1965) ; cert. denied, 384 U.S. 940 (1966). 


| U. S. v. Humboldt Placer Mining Co. & Del De Rosier, 19: L D, 709 | 
(1972) - ; , > 
” Humboldt Placer Mining C Co. & Del De Gscie v. Sie of ae Inter ce a 


Civil No, S-2755 E.D. Cal. Dismissed with prejudice, June. 12, ane arn - 
docketed, September 20,1974, 7 


U.S. v. Ideal Cement Co. , > IBLA 235 (1972) 


Ideal Basie Industries, Inc., formerly known as Ideal Cement Co. v. 
Rogers C. B. Morton, Civil No. J-12-72, D. Alas. Judgment for defendant, 
February 25, 1974; motion to vacate judgment denied, May 6, 1974; appeal 
docketed, June 8, 1974, 


Dee Indenendent Quick Silver Co., 72 1.D. 367 (1965) 


Independent Quiek Silver: Co., an Oregon Corp. v. Stewart L. Udall, Civil 
No: 65-590, D: Ore. Judgment for defendant, 262 F. muP 583 (1966) ; 
appes dismissed. | 


= 2: S. V. Richard Dean Lanee, 73 1. D. 218 (1966). 


| Richard Dean Lance v. Stewart-L. Udall, et al., Civil No. 1864, D. Nev. 
J udgment for defendant, J anuary { 23, ee, no appeal. 
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ie us. v. Charles Maher, et al., 5IBLA 209; 79 1. D. 109 (1972) 


Charles Maher & L. Franklin Mader Vv. Rogers C. BL Morton, Secretar yo 
of the Interior, Civil N o. 1-72—153, D. Idaho. Dismissed witout prone 
| ‘April 38,1978. ; 


| U.S. v. Mary A. Motion, 671. D. 63 (1960) _ 


7 US. Vv. Edison R. Nogueira, et al, Civil No. 65~220- PH, C.D. Cal. ccie 
- ment for defendant, November 16, 1966; rev'd. & remanded, 403 F, 2d 816 
(1968) ; no petition. 7 : 


U. S.v. William A.M eCall, Sr, The Dredge pores Estate eee Olaf 2 H. 


Nelson, Deceased, Smal Tract Applicants . Association, Inter- 
venor, 78 LD. 71 (1971) | : | 


William A. MeCall, Sr., The Dredge Corp, & Olaf H. Nelson v. one PF, - : 
Boyles, et al., Civil No. 74-68. (RDF), D. Nev. Suit pending, - 7 : 


OS US. Kenneth McClarty, 711.D.331 (1964), 76 I.D. 198 (1969) 


| - Kenneth McClarty v. Stewart L. Udall, et al., Civil No. 2116, E.D. Wash. 
. Judgment for defendant, May 26, 1966; rev’d. & remanded, 408 F. 2d 907 
(9th Cir. 1969) ; remanded to the Secretary, May 7, 1969; vacated & re-. 
-manded to Bureau of Land Management, August 13, 1969. , 


US. v. Frank & Wanita Melluzzo, et al., 76 I.D. 181 (1969), Been ; 


sideration, LIBLA 87;771.D.172 (1970) 


suet WIM. Mining & Development Co., et al. v. Bogen C. B. Morton, Civil No i 

, 70-679, D. Ariz. Judgment for defendant, December 8,.1971; appeal sa a 
eted January 81, 1972. | | 

U.S. v. Frank & Wanita Melluzzo, 761. D. 60 (1969). 


Frank & Wanita ‘Melluzzo Vv. Rogers C. B. Morton, Civil No. CIV 73 308 | 

PHX CAM, D. Ariz. Judgment for defendant, June 19, 1974; appeal dock- 

 eted, July 28,1974, — ’ | | 
US. V. Mineral Ventures, Ltd. 801. D. 792 (1978) | 


Mineral Ventures, Ltd. v. The Secretary of the Interior, Civil No. 74-201, 
D. Ore. Suit pending. | 


- ‘US. v. New Jersey Zine Company, 7A, D. 191 (ag67) 


| The New Jersey Zine Corp., a Del. Corp. v. Stewart ZL. Udall, Civil No. | 
. 67-C-404, D. Colo. Dismissed with prejudice, January 5, 1970. 


US, v. Lloyd O'Callaghan, ‘Sr. etal. ,79 1. D. 689" (1972) | 


— Lloyd O'Callaghan, Sr., individually & as Executor of the Estate of Ross .- - 


O'Callaghan v. Rogers Morton: et ae: ‘Civil No. 73— -129- S, S.D. Cal. Aff’d. | 
in part& remanded, May 14, 1974. | ? 


«US.v. J.B. Osborne, et al. TTLD.83 (1970) 


od, R. Osborne, individually & on. behalf of R. R. Bor aes. et na v. Rogers 
_ C.B. Morton, et al., Civil No. 1564, D. Nev. Judgment for defendant, March | 


1, 1972 penianded: Dist. Ct. with directions to reassess Secretary’s con- 


a clusion, February 22, 1974; remanded to the Department with orders to 
is re-examine thet aBSUES) Decemer Ss 1974. 
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| v. Ss. v. BE. V: Pressentin and Devisees of the H. s. Martin Estate, a 
T1LD. 447. (1964). 7 | 


EY WV: Pressentin, ‘Pred. J: Martin, ae if H, AL “Martin Heide: Vv. 


Stewart L. Udall & Charles Stoddard, Civil No. 1194-65. J udgment : for de- J aes 


_ fendant, March 19, 1969; no appeal. 


a v. S. v. Ollie Mae Shearman et al.,73 1.D. 386 (1966) 
| See Idaho Desert Land Entries—Indian Hill Group. 


| US. v. C.F. Snyder, et. al. 72 1L.D. 223 (1965) 


Ruth Snyder, Adm’r [x] of the Estate of C.F. Sager Deceased; et al.v. 
- Stewart L. Udall, Civil No, 66-C-131, D. Colo. Judgment for plaintiff, 267 
*#F, Supp. 110 (1967) ; -rev’d., 405 F, 2d 1179 cae OM: a cert. denied, 
snua's): s. 819 (1969). oi ) 


US. V. Southern Pacific Go. 17 L D. 41. (1970) 


Southern Pacific Co., et al. v. Rogers C. B. Morton, et al, Civil No. S-2155, a 
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California, State of (15 L.D. 10); over= 
ruled, 28 L.D.4238. © - 
California, State of (19 L.D. 585) va- on 
cated, 28 L.D.-57. : 
California, State of (22 L.D. 428) 7 
overruled, 382 L.D. 34. . 
*California, State of (82 L:D. 346); . 
vacated, 50 L.D. 628 (See 37 L.D. 
499 and 46 L.D. 396). | 
California, State of | (44 L.D. 118); 
overruled, 48 L.D. 98. | | 
California, State of (44 L.D. 468); 
overruled, 48 L.D. 98. | 
California, State. of v. Moccettini (19 | 
L.D. 359) ; overruled, 31 L.D. 385, 
California, State of v. Pierce (9.C.L.0. 
118) ; modified, 2 L.D, 854. ; 
California, State of v. Smith © L.D. 
' 548); overruled, 18 L.D. 343. _ 
Call v. Swain (38 L.D. 46); overruled, | 
18 L.D. 373. - 
Cameron Lode (13 L.D. 369): over- 


ruled so far as in conflict, a L. D. . 


518. +. 

Camplan v. Northern Pacific R. R. Co. 
(28 L.D. 118) ; overruled so far 2 as in - 
conflict, 29 L.D. 550. ) 


Case v. Church (17 L.D. 578) 5 over- - 


- ruled, 26 L:D. 453. 


‘Case v. Kuperschmidt (30 L.D. 9): 


overruled so far as in conflict, 47 

L.D. 406. - 
Castello v. Bonnie (20 L. D. 311); over- © 

ruled, 22 L.D. 174. | * 


overruled in RUSE, 58 I.D. 426, | a 
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Cate vw. Northern Pacific Ry Co. (41 
_ L.D.316) ; overruled so far as in con- 
; flict, 48 L.D. 60. 
_ Cae v. Dumas (22 L.D. 585) ; va- 
cated, 25.L.D. 526. | 
Centerville Mining and Milling Co, (39 
~L.D, 80); no longer controlling, 48 
ai De 17...” 7 
Central Pacific R.R. Co. (29 L.D. 589) ; 
modified, 48 L.D.58. — 
Central Pacific R.R. Co. v. Orr (2 L.D. 
- 525) ; overruled, 11 L.D. 445. 
Chapman v. Willamette Valley and 
Cascade Mountain Wagon Road: Co. 
(18 L.D. 61) ; overruled, 20 L.D. 259. 


- Chappel v. Clark (27 L.D. 334) ; modi- 


fied, 27 L.D. 5382. . 
Chicago Placer Mining Claim (34 L.D. 
9) ; overruled, 42 L.D. 543. 


‘Childress et al. v. Smith (15 L.D. 89); |. 


overruled, 26 L.D. 453. 
Chittenden, Frank O., and Interstate 
Oil Corp. (50 L.D. 262) ; overruled 
_.. so far asin conflict, 53 1.D. 228. 
. Christofferson, Peter (3 L.D. 329); 
- modified, 6 L.D. 284, 624. 
Clafin v. Thompson (28 L.D. 
overruled, 29 L.D. 698. 
Claney v. Ragland (38 L.D. 550) (See 
43 L.D. 485). 
Clark, Yulu S. et al. (A-22852) Febru- 
ary 20, 1941, unreported; overruled 
so far.as in confliet, 59 I.D. 258, 260. 
. Clarke, C: W. (32 L.D. 233) ; overruled 
-- sofar asin conflict, 51 L.D. 51. | 
- Clayton, Phebus (48 L.D, 128) (1921); 
overruled to extent inconsistent, 70 
~LD.159,. 


279); 


_ Cline v. Urban (29 L.D. 96); overruled, 


: 46 L.D. 492. 

7 Clipper Mining Co, (22 L.D. 527) ; no 
longer followed in part, 67 I.D, 417. 
Clipper. Mining Co. v. The Eli Mining 


and Land Co. et al. (33 L.D. 660) ; no | 
longer followed. in part, 67 LD. 417. 


? Cochran 2. Dwyer - L. oe 478) (See 39 

 - LD. 162, 225). : 

Coffin, Edgar A. (33 LD. 245) ; ; over- 
_Tuled so far as in conflict, 52 L.D. 1538. 

Coffin, Mary E. (84-L.D. 564); over- 
ruled so far as in conflict, 51 L.D. 51. 


- Colorado, State of (7 L.D. 490) ; over- 


ruled, 9 L.D. 408. 


Condict, W. C. et al. (A-23366) June” 
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24, 1942, unreported; overruled so 7 


far as in conflict, 59 I.D. 258-260. 


Cook, Thomas C. (10 L.D. 324) (See 39 


L.D, 162, 225). 


‘Cooke v. Villa (17 L.D. 210): vacated, 


19 L.D. 442. 


Cooper, John W. (15 LD. 285) over- re =. 


ruled, 25 L.D. 1138. 


Copper Bullion and Morning. Sy Lode : 


Mining Claims (35 L.D. Zt) Roce 39 
L.D. 574). 

Copper Glance Lode. (29 a D. 542); : 
overruled so far as in conflict, (55 LD. 
348. 


Corlis v- Northern: Pacific R. R. Co. (23, : 


L.D. 265) ; vacated; 26 L.D. 652. 


Cornell v. Chilton (1 L.D. 12); “over- | 


ruled, 6 L.D. 483. 


28 L.D. 515. 


Cox, Allen H: (30 L.D. 90, 468) 5 va-— 


cated, $1 L.D. 114. 


Cowles v. Huff (24 L.D. 81) 5 - modified, 


Crowston v. Seal (5 L.D. 218); over: | ee a? 


ruled, 18 L.D. 586. 


Culligan v. State of Minnesota (34 L. D.. 


22); modified, 34 L.D. 151. 
Cunningham, John. rt ‘LD. 
modified, 32 L.D. 456.. 


Dailey Clay Pradeict: Co., ‘The (48 i D. | 


ay 


429,431) ; overruled so far as in con- _ 


flict, 50 L.D. 656. 


‘Dakota Central R.R. Co. v. Dewney ie | 


L.D. 115); modified, 20 L.D. 131. 
Davis, Heirs of (40 ERO, 
ruled, 46 L.D. 110. : 


-over= > S 


DeLong w. Clarke (41. LD. 278) ; modi- 


fied so far as in conflict; 45 L. D. 54, 


Dempsey, Charles H; (42°L.D. 215) ; ; 
modified, 43. L.D. 300. 


Denison and Willits (11. C. L.O. 261); . : 


overruled so far as in conflict, 26 L. D. 
122. 


Deseret Irrigation Co. et a wv. Sevier 


River Land and Water Co. (40L.D. | 


463) ; overruled, 51 L.D. 27. 


Devoe, Lizzie A. (5 L.D. 4); modified, Le 


L.D. 429. 


Dickey, Ella I. (22 L.D. 351); over-. Pag 


ruled, 32 L.D. 331. 
Dierks, Herbert (36 LD. 367) 5 


over- — 


— : 


ruled by the unreported case of” 


Thomas J. Guigham, March 11, 1909. 


-_ 
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— 


eee ee 


Dixon v. Dry Gulch aieiion 1 Co. (45 


L.D. 4) ; overruled, 51 L.D. 27. 


- Douglas and Other Lodes (34 L.D. 


556); modified, 43 L.D. 128. 


"Dowman v. Moss qg LD. 826); over- 


ruled, 25 L.D. 82. . 


~ Dudymott v. Kansas Pacific R. R. Co. (5 


C.L.O. 69); overruled so far as in 
conflict, 1 L.D. 345. 


| Dumphy, Elijah M. (8 L.D. 102); over- 


ruled so far as in conflict, 86 L.D. 561. 


_Dyche 2, Beleele (24 L .D. 494); modi- 


fied, 48 L.D. 56. 
Dysart, Francis J. (23 L.D. 282) ; 
modified, 25 L.D. 188. 


Easton, Francis E. (27 L.D. 600) 5 
_ overruled, 30 L.D. 355. | 

East Tintic Consolidated Mining Co. 
(41 L.D. 255); vacated, 43 L.D. 80. 


*Elliot v. Ryan (7 L.D. 322); over- 


ruled, 8 L.D.110 (See 9 L.D. 360). 


_ . El Paso Brick Co. (37 L.D. 155) ; over- 


ruled so far as in conflict, 40 L.D. 
199. 


Elson, William C. (6 L.D. 797) ; over- 


: | Emblep 


ruled, 37 L.D. 330. 
: ov Vibeed (16 L.D. 28) ;. modi- 
fied, 17 L.D. 220. 


| Epley v. Trick (8 L.D. 110) ; overruled, 


9 L.D. 360. 


- Erhardt, Finsans (36 L.D. 154) over- 


—-Febes; -James “H-, (37 LD. 210); 


Ewing v. Rickard (1 L.D. cae 


ruled, 38 L.D. 406. 
Esping v. Johnson (37 L.D. 100}: over- 
ruled, 41 L.D. 289, | 
over- 
ruled, 6 L.D. 483. a 


: Taine? v. Price (19 L.D. 167 ); over- 


ruled, 24 L.D. 264. 


Fargo No. 2 Lode Claims (37. L.D. |. 


404); modified, 43 L.D. 128; over- 
ruled so far as in conflict, 55 LD. 348. 


Farrill, John- W. (18 L.D. 718); over- 
ruled- so far as in conflict, 52 L.D.| 


473. 
over- 
ruled, 48 L.D.:183.. 


Federal Shale Oil Co. (53 I.D. 218) ; ; 


overruled SO far as in conflict, 55 I D. 


Pe, ies 290. en 
Ferrell et al.-v. Hoge et. a (13 L.D. 


81); overruled, 25 L.D. 351. 


| Fette v. Christiansen (29 L.D. 710); 


_ overruled, 34 L.D. 167. 


Freeman v. Summers, 52 LD. 
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Field, William C. “a LD. 68)-; over- 
muled so far as in conflict, 52 L.D. | 
- 4793, : 


| Filtrol Company v, Brittan and Eehart | 


(51 L.D. 649) ; distinguished, 55 1.D. 

«605. | 

Fish, Mary (10 L.D. 606) ; modified, 13 
L.D. 511. 

Fisher v. Heirs of Rule (42 L.D. 62, 
64) ; vacated, 43 L.D. 217. 


‘Fitch v. Sioux City and Pacific R.R. 


Co. (216 L. and R. 184) ; overruled, 
17 L.D. 48. | - 
Fleming v. Bowe (13 L.D. 78); over- 
ruled, 23 L.D. 175. 
Florida Mesa Ditch Co. (14 L.D. 265) ; : 
- overruled, 27 L.D. 421. | 
Florida Railway and Navigation Co. v. 
Miller (3 L.D. 324) ; modified, 6 L.D. 
716; overruled, 9 L.D. 287. : 


Florida, State of (17 L.D. 355); re ess" 


versed, 19 L.D. 76. 

Florida, State of (47 L.D. 92, 93); 
overruled so far as in conflict, o1 L.D. 
291, | 


Forgeot, Margaret (7 L.D. 280) 3 over- 


ruled, 10 L.D. 629. . 
Fort Boise Hay Reservation (6 L. D. 

16) ; overruled, 27 L.D. 505. 
Franco-Western Oil Company e¢ al. 


(Supp.), 65. ILD. 427 is adhered to, — 


66 I.D. 3862. 


Freeman Flossie (40.L.D. 106); over- 


ruled, 41 L.D. 63. 

201 
(1927), is overruled; United States 
v. Winegar, Frank W. et al., 16IBLA 

~ 112 (June 28, 1974), 81 LD. 370. | 

Freeman 2. Texas and Pacific Ry. Co. 
2 L.D. 550) ; overruled, 7.L.D. 18. 

Fry, Silas A, (45 L.D, 20) ; modified, | 
51 L.D. 581. ~ 

Fults, Bill, 61 I.D. 437 (1954) 5 3 over- 

| ruled, 69 LD. 181, 


Galliher, Maria (8 C. L: 0. ne over- 

ruled, 1 L.D. 57. 

Gallup ». Northern Pacific Ry. Co. (un- 
published); overruled so far as in- 
conflict, 47 L.D. 304. 


Gariss ¥. Borin (21 L.D. 542) ( See 39 


L:D. 162, 225). | 
Garrett, Joshua (7 C.L.O. 55); ; over- 
ruled, 5 L.D. 158. iS 
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Garvey v, Tuiska (41 L. D. 510) ; moe 
fied, 43 L.D. 229. | 


eatee. v. California and Oregon R.R. 


- Co. (5 CLL. 0. (150); overruled, 1 L. D. 
336.00 oe 


z Gauger, ‘Henry (10 LD. 221) ; over-|° 


ruled, 24 L.D. 81, 

“Glassford, A. W. et al., 56 LD: 38 

(1987) ; ; overruled to extent imcon- 

: sistent, 70 I.D. 159. | 
Gleason v. Pent (14 L.D. 3875; 15 L. D. 
286) ; vacated, 53 I.D. 447; overruled 
so far as in conflict, 59 I. D. 416, 422. 

Gohrman v. Ford (8 C.L.O. 6); over- 
ruled so far as in conflict, 4 L.D. 580. 

- Golden Chief “A” Placer Claim (35 

.- L.D. 557); modified, 37 L.D. 250. | 

— Goldstein v. Juneau Townsite (23 L.D. 

417); vacated, 31 L.D. 88. | 

Goodale v. Olney (12 L.D. 824); dis- 

tinguished, 55 I.D. 580. | 

Gotebo Townsite v. Jones (35 L. D. 18); : 
modified, 37 L.D. 560. 

Gowdy vw. Connell (27 L.D. 56) 5. va- 
cated, 28 L.D. 240, | 


Gowdy v. Gilbert (19 L.D. 17); over- | 


ruled, 26 L.D. 453. 


Gowdy et al. v. Kismet. Gold Mining | 


Co. (22 L. D. Ban) modified, 24 L.D. 
191. | 


eae Lode (1 L.D. B44) 5 ae 


’ ruled, 25 L.D. 495. 

Gregg” et al. v. State of Colorado (15 

LL.D. 151) ; modified, 30 L.D. 310. 
Grininel v. Southern Pacific R.R. Co. 

- (22. L.D. 438); vacated, 23 L.D. 489. 

*Ground Hog Lode v. Parole and Morn- 
ing Star Lodes (8 L.D. 4380); over- 
ruled, 34 L.D. 568 (See R.R. 
Rousseau, 47 L.D. 590). . 


Guidney, Alcide (8 €.L.0. 157 d3 over- 


- . ruled, 40° L.D. 399. = 
eS Gulf and Ship Island R.R. Co. (16 io D. 
ass — 236) ; modified, 19 re 534, | 
-  ~ fied, 46: LD. 442. 
- Gwyn, James R. (A-26806) December 


17, 1953, unreported; sietene ished, 


66 LD. 275, 


7 aged “oo ee al, 6 65: res 405 
(1958); overruled, Beard Oil Com- 

- pany, 1 IBLA 42, 77 I.D. 166 (1970). 

Halvorson, Halvor K. (39 L.D. 456); 
overruled, 41 L.D. 505. 





ccm 


Fade beoueh. Henry Cc. (5 L. D. 155) ;. 
overruled, 29 L.D.59. ° 


Hardee, D. C. (7 L.D. 1); overruled So. 


far as in conflict, 29 L.D. 698. | 
Hardee v. United States (8 L.D. 391; 

16 L.D. 499); overruled so far as in 
_ conflict; 29 L.D. 698. | 


Hardin, James A. (10 L.D. ae e- 
voked, 14 L.D. 233. . 


Harris, James G. (28 L.D. 90); -over- 


ruled, 39 L.D. 93. 
Harrison, Luther (4 L.D. 179); over- 
ruled, 17 L.D. 216. . 
Harrison, W. R. (19 L.D. 299) ; over- 
ruled, 33 L.D. 539. 
Hart v. Cox (42 L.D. 592); vacated, 
260 U.S. 427 (See 49 L.D. 413). 


Hastings and Dakota Ry. Co. v. Chris- 


tenson et al. (22 L.D. 257); over-. 
ruled, 28 L.D. 572. 


| Hausman, Peter A. C. (37 L. D, 352) ; 


_ modified, 48 L.D. 629, 

Hayden v. Jamison (24 L. D. ae va- 
cated, 26 L.D. 373. 

Haynes v. Smith (50 L.D. 208) ; over- 
ruled so far as in conflict, 54 I.D. 150. 

Heilman v. Syverson (15 L.D. 184) ; ‘ 
overruled, 23 L.D. 119. 


Heinzman et al. v. Letroadec’s Heirs ek 


al. (28 L.D. 497) ; overruled, 38 L.D. | 
2538, 7 ow 


Heirs of Davis (40 L.D, 573); over- — 


ruled, 46 L.D. 110. 


| Heirs of Mulnix, Philip (33 iy D. 331) ; . 


overruled, 43 L.D, 532. 
“Heirs of Stevenson v. Cunningham — 
(32 L.D. 650) ; overruled so far as in 
conflict, 41 L.D. 119 Anes 43 L.D. 
196), 
Heirs of Talkington », ‘Hempfling (2. 
L.D. 46) ; overruled, 14 L.D. 200. 


Heirs of Vradenberg et al. v. Orr et al. 


(25 LD. 
253. 


282); overruled, 38 iL, D. 


Helmer, Inkerman (34 L.D. 841); ee a 


ified, 42 L.D. 472. | 
Helphrey v. Coil (49 L.D. 624); over- >: 

ruled, Dennis v. Jean (A~-20899), 

July 24, 1937, unreported. : 


Henderson, John W. (40 L.D. 518): | 
vacated, 43 L.D. 106 (See 44 L. D.112— 


and 49 L.D: 484). 
Hennig, Nellie J. (38 L.D. 448, 445); oe 
recalled and vacated, 39 L.D. 211. | 
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Hensel, Ohmer V. (45 L.D. 557); dis- 


tinguished, 66.1.D. 275. 

Herman v. Chase et al. (37 L.D. 590) ; 
overruled, 48 L.D. 246. 
Herrick, Wallace H. (24 L.D. 23) : ; 
overruled, 25 L.D. 118. 


Hess, Hoy, Assignee (46 L.D. 421); 


| overruled, 51 L.D. 287. 
_ Hickey, M.A. et al. (3 L.D. 88); -modi- 
fied, 5 L.D. 256. 


"Hildreth, Henry (45 L.D. 464); va- 


eated, 46 L.D.17. | 
Hindman, Ada I. (42 L.D. 327); 
- eated in part, 48 L.D. 191. , 
- Hoglund, Svan (42 L.D. 405) ; vacated, 
43 L.D. 588, - | 
Holbeck, Halvor F., 
ber 2, 1965) ; overruled, 719 LD. A416 
(1972). | 
Holden, Thomas A.. 
overruled, 29 L.D. 166. 
Holland, G. W. (6 L.D. 20); overruled, 
6 L.D. 689;12 LL.D. 486. 
Holland, William C. (M- 27696) ; : ie: 
cided April 26, Agee) OVErEUES in 
part, 55 [.D. 221. 
Hollensteiner, ‘Walter. (38 L.D. 319) ; : 
overruled, 47.L.D. 260. 


Va- 


Holman v. Central Montana Mines. Co. | 


(34 L.D. 568) ; overruled so far as in 
conflict, 47 L.D. 590. ? | 

Hon v. Martinas (41 L.D. 119); eat 
fied, 43 L.D. 197. | 


Hooper: Henry (6 L.D. 624) ; anediied: 


19 L.D. 86, 284. 
Howard v. Northern Pacific R. R. Co. 


(23 L.D. 6); overruled, 28 L.D. 126. | 


- Howard, Thomas (3 L.D. 409) (See 39 
L.D. 162, 225).. . 
Howell, John H. (24 L.D. 35); over- 
‘ruled, 28 L.D. 204. | | 7 
Howell L.C, (39. L.D. 92) ° (See 39 L.D. 
ATs, 


Hoy, Assignee of Heke (46 L. D, 421); ; 


overruled, 51 L.D. 287. . 


| os ‘Hughes Vv, Greathead (43 L.D. 497) 7 


overruled, 49 L.D. A138, (See 260 U.S. 
AQT). : 

Hull et re v, ‘Ingle (24 LD. 214) ; over- 
ruled, 30. L.D. 258. 


 Huls, Clara (9 L.D. 401); modified, 21 


L.D. 377. 
Humble Oil & Refining Co. (641 is D. 5); 
distinguished, 65 I. D. 316. 






A-3037 6 (Decem- | 


(16 L.D. 493) 3} 


Kanawha Oil and. Gas Co., 
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Hunter, Charles H. (60 I.D. 395) ; dis- 
tinguished, 63 I.D. 65. . 2 

Hurley, Bertha C. (TA-66 (Ir. is 
“March 21, 1952, unreported; ~_over- 
ruled, 62 I.D. 12. | 


| Hyde, F. A. (27 L.D. $72) vacated, 28 


L.D. 284. . 
Hyde, F. A. et al. (40 L.D. 284) ; over-. 
ruled, 43° L.D. 381. | | 
*Hyde et al v. Warren et al (14 L.D. | 
516; 15 L.D, 415). ai 19 L.D. 64). = 


eer John D. (37 L.D. A475) (See 
43 L.D. 544). | 
Inman v. Northern Pacific R. R. Co, (24 
L.D. 818); overruled, 28 L.D. 95. 
*Instructions (32 L.D. 604) ; overruled 
go far as in conflict, 50 L.D. 628; 53 
LD. 365; Lillian M. Peterson et al. 
—(A+20411), August 5, 1937, unre- 
7 . ported (See 59 LD. 282, 286). 
Instructions (51 L.D. 51); overruled so 
far as in conflict, 54 ID. 36. 
Interstate Oil Corp. and Frank O. Chit- 
tenden (50 L.D. 262); overruled so 
far as in conflict, 53 I.D. 228. 
Iowa Railroad Land Co. (23 L.D. 79; 
24 L.D. 125) ; vacated, 29 L.D. 79. 
Jacks v. Belard et al. (29 L.D. 369) ; 
_ vacated, 30 L.D. 345. : 


ty ackson Oil Co. v. Southern Pacific Ry. 


Co. a L.D. 528); overruled, 42 L.D. 
“OL T.: 

Johnson v. Boath akets aq. L.D. 
41); overruled so far as in conilict, 
41 L.D. 22. 

Jones, James. A. (3 LD. 176) 5 over- 
ruled, 8 L.D. 448. 

Jones v, Kennett (6 L.D. 688); over- 
ruled, 14. L, D. 429. 


Kackmann, Peter (1 L.D. 86) 5 over- 


ruled, 16 L.D. 464, 
Assignies i 
(50 L.D. 639) ; overruled a far as in 
conflict, 54 LD. 871.00 | 
Keating Gold Mining Company, Mon- 


tana Power Company, Transferee, _ 


52 L.D. 671 (1929), overruled in 
-part, Arizona Public Service Com- 
pany, 5 IBLA 137, 79 I.D. 67 (1972). 7 

Kemp, Frank A. (47 L.D. 560) ; over-. 
ruled so far as in conflict, 60 1. D. 
ALT, 419. . . 
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Kemper o, Dt: Poa. and. PaGhe: RR. oe ‘Shid ee papott. Corp., 


Co. (2 C.L.L. 
LD. 101. 
_ Kilner, Harold E. et al (A-21845) ; 


os February 1, 1939, unreported; over- |. 
ruled so far asin conflict, 58 1.D: 258, | 


260. 

- King v. Bastern rene Land Co. (23 
_ LD. 579); modified, 30 L.D.19. — 
Kinney, E..C. (44 L.D. 580) ; overruled 
so far as in conflict, 53 I.D. 228.. 


39 L.D. 162, 225). 


Kiser v, Keech (TL. D. . 25); overruled, 


23-L.D.119. =| 
Knight, Albert B. et al. (30 L. D. 221) 5 ; 
_. overruled, 31 L.D: 64,. | 
Knight v. Heirs of Knight (39 Lb. 
6-862, 491); 40 L:D: 461; verruled, 43 
L.D. 242) = 
Kniskern v.. Heaiies snd Dakota R.R. 
Co. (6 C.L.O. pure overruled, 1 L.D. 
362. | 


_ Kolberg, Peter F.. (37 L.D. 453) over- 


ruled, 43 L.D. 181. | 

| Krighaum, James T. ae LD. 617); 
overruled, 26 L:.D. 448. 

_*Krushnic, Emil L. (52 L.D. 282, 295); 


vacated, 53 I. D. 42, 45 (See 280 Us S. ee os 
ee . Lonnergran v. Shockley (33. Li: D. 238) ; : 


306). 


Lackawanna Placer Claim (36 L.D. 

_ 86); overruled, 37 L.D. 715, 

La Follette, Harvey M. (26 L.D. 458) ; 
| everraled so far as in conflict, 59 
1.D. 416, 422. | 


Lamb »v. Ullery (10 i D. 528) ; over- 


ruled, 32 L.D. 331. 


Largent, Edward B. et al. (13 Tae 
397); overruled so far as in conflict, 


42 L.D. 321. 


_ Larson, Syvert (40. L.D. | 08); over Lucy B. Hussey Lode (5 L.D. 98); a 


ruled, 43 L.D, 242. 


_ Lasselle Vv, Missouri, Kansas and Texas 


Ry. Co. (3 C.L.0. 10); _overruled,. 14 
ZED. 278. 
Las Vegas Grant (13 i; D. 646; 15 L. Dz 
58); revoked, 27 L.D. 683. 
heehlin Allen (31 L.D. 256) ; 
: ruled, 41 L.D. 361. | 
Laughlin v. Martin (18 -L.D. 112); 
-. modified, 21 L.D. 40... : 
Law v. State of Utah Se L.D. 623) ; 
| overruled, 47 L.D. 859. : 


805) ; " overruled, 18 


Louisiana, State of (48 L:D. 


over- | 
; soya Mary 0. (24 L.D. _ 493) : over- 13 


IBCA-245. (Jan. 18, 1961), 68 I.D. 
88, overruled in so far as it conflicts 
with Schweigert, Inc. v. United 
‘States, Court of Claims No, 26-66 

(Dec. 15, 1967), and Galland-Hen- 
ning Manufacturing Company, _ 
~ IBCA-5384—12-65 (Mar. 29, 1968). _ 
Temmona: Lawson H. (19. L.D. 37); 

overruled, 26 L.D. 398. a 


Leonard, Sarah (1 L.D. 41); ; over- 
_-Kinsinger v. Peck (11 L.D. 202) ‘(See 7 z 
| Lindberg, Anna C. (8 L.D. 95); iets - 


‘ruled, 16 L.D., 464, . 


fied, 4 L.D. 299. | 
Lindermann v. Wait (6 ome 689) 
overruled, 13 L.D. 459. | 


*Linhart v. Santa Fe Pacific R. R. Co. | 


(86 L.D. 41) ; overruled, 41 L. D. 284. 
(See 43 L.D. 536). 


Liss, Merwin E., Cumberland & "Alle: 


gheny | Gas Coma 67 I.D. 885 © 
(1960), is overruled, 80 I.D. 895 | 
(1978), 7 
Little Pet Lode (4 Li: D. 1D) overruled, 
25 L.D. 550. 


‘Lock Lode (6 L.D. 105 ); soveemuled SO 


far as in conflict, 26 L. D. 123. 
Lockwood, Francis A. (20 L.D. 861); ; 
modified, 21 L.D. 200. © — 


overruled so far as in conflict, 34 
LD. 314; 36 L.D. 199. ris 
Louisiana, State of (8 L.D. 126) ; candi: 

fied, 9 L.D. 157. 


Louisiana, State of (24 Li D. 231); ; va- | 


cated, 26 L.D. 5. 


i euidana State of (47 L.D. 366) : 


overruled so far as in conflict, 51 
_ LD, 291. — ae 
201)3° 
overruled so far as in conflict, 51 
LD. 291. 


overruled, 25 L.D. 495. 

Luse, Jeanette L. et al. (61: LD. 103); 3° 
distinguished by Richfield Oil ae % 
71 I.D. 243. a 


Luton, James WwW. (34 L.D. 468) ; over- _ 


| ruled ‘So far | as in conflict, 35 L. D. 
102... 


ruled so far. as in conflict, 43. LD. 
» 221, 
| Lynch, Patrick (7 L. D. 33): over ruled 


T. so far as in conflict, 13. L.D. 718. - | 


— LXXXIv> 


Madigan, Thomas (8 L.D, 188) ; over-- 


ruled, 27 L.D. 448. 
Maginnis, Charles P. (31 L.D. 222) ; 
overruled, :35 L.D. 399. a 
Maginnis, John S. (32 L.D. 14) ; modi- 
fied (42 L.D. 472). 
Maher, John M. (34 L.D. 342); nets 
fied, 42 L.D. 472. 
Mahoney, Timothy (41 
__ overruled, 42 L.D. 313. | 
Makela,. Charles (46° L.D. 509); ex- 
tended, 49 L.D. 244. 


L.D. 129) : 


Makemson v. Snider’s Heirs (22 L. D. , 


511); overruled, 32 L.D. 650. 
Malone Land and Water Co. (41 L.D. 


138) ; overruled in part, 43 L.D. 110. 


Maney, John J. (35 L.D. 250) ; modi- 
fied, 48 L.D. 153.. | 

Maple, Frank (37 L.D. ee over- 
ruled, 43 L.D. 181. 

_ Martin v. Patrick (41 L.D. 284) : over- 
ruled, 43 L.D. 536.. _ 

‘Mason v. ‘Cromwell (24 L. D. 248); va- 
cated, 26 L.D. 369. , 


Masten, E. C. (22 L.D. 387); over | 


—- ruled, 25 L.D. 111. 


Mather et al. v. Hackley’s Heirs (15 


_ L.D. 487) ; vacated, 19 L.D. 48. - 

Maughan, George W. 
overruled, 7 L.D. 94. | 

Maxwell and Sangre de Cristo Land 
~ Grants .(46 L.D. 301) ; modified, 48 
L.D. 88. 

McBride v. Secretary of the Interior 
(8 C.L.0. 10); modified, 52 L.D. 33. 

McCalla v. Acker (29 L.D. 203) ; va- 
cated, 30 L.D. 277. | 


McCord, W. E. (23 L.D, 187)} over- eet Henry D., A-24112 (Mar. 11, 


ruled to extent of any possible i incon- 

sistency, 56 I.D. 73. 

_ MecCornick, William. S. (41 L.D. 661, 
666); vacated, 48 L.D. 429, 

*McCraney v. Heirs of Hayes (33 L.D. 
21); overruled so far as in conflict, 
41 L.D. 119 (See 43 L.D. 196). 

McDonald, Roy (34 L.D. 21): over- 
ruled, 37 L.D. 285. 

“McDonogh School Fund (11 L.D. 
378); overruled, 30 L.D. 616 (See 
35 L.D. 399). a8 

McFadden et al. v. Mountain View Min- 

ing and Milling Co. (26 L.D. Bo) ; 
vacated, 27 L.D. 358, 


(1 L.D. 25);] 
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McGee, Edward D. (17 L.D. 285); 
overruled, 29L.D.166. | 
McGrann, Owen (5 L.D. 10); over- 

ruled, 24 L.D. 502. - | 

McGregor, Carl (87 L.D. Cunt : over- 

~ ruled, 38 L.D. 148. 

McHarry v. Stewart (9 L.D. 344) 5 
criticized and distinguished, 56 I. D. 
840. 

McKernan v. Bailey (16 L.D. 368) ; 
overruled, 17 L.D.494. 

*McKittrick Oil Co. wv. Southern Pacific | 
R.R.. Co. (37 L.D. 248); overruled 

so far as in conflict, 40 L.D. 528 uae | 
‘AP LD. 31T). 3 

McMiken, Herbert et al. (10 L. D. 97; 
11 L.D. 96); : a 58 J. D. 
257, 260. | 

McNamara et al. v. State of California 
(17 L.D. 296); overruled, 22 L.D. 
666. 

McPeek v, Sullivan et al. 
281); overruled, 36 L.D. 26. 


(25 LD. 


*Mee v. Hughart et al. (23 L.D.. 455) ; : 


vacated, 28 L.D. 209, In effect rein- 
stated, 44 L.D. 414, 487, 46 L.D. 434; 
48 L.D. £95, 346, 348; 49 L.D. 660. 

Meeboer v. Heirs of Schut. (35 L.D.- 
335) ; overruled so far as in conflict, 
41 L.D. 119 (See 48 L.D. 196). 

Mercer v. Buford Townsite: (35 L.D. 
-119); overruled, 35 L.D. 649. 

Meyer-v. Brown (15 L.D. 307) Saas 39 
L.D. 162,225). 

Meyer, Peter (6L. D. 639) ; eieained. 12 
L.D. 486, | 

Midland Oilfields Co. (50 L.D. 620) ; : 

overruled so far as in conilict, o4 

I.D. 371. 


1946); rehearing denied (June 20, 
1946), overruled to extent incon- - 
sistent, 70 I.D. 149. 
Miller, D. (60 I.D. 161); overruled in 
part, 62[.D. 210. 
Miller, Duncan, A~29760 (Sept. 18, , 
1963), overruled, 79 I.D. 416 (1972).° 
Miller, Duncan, A-30742 (December 2, 
1966), overruled, 79 I.D. 416 (1972). 
pelts Dunean, A~30722 (April 14, 
1967), overruled, 79 I.D. 416 (1972). - 
Miller, Edwin J. (85 L.D. 411); over-_ 
ruled, 43 L.D. 181. | 
Miller v. Sebastian (19 L.D. 


288) ; 
overruled, 26 L.D. 448. | 
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Milner and North ‘Side. R. R. Co. (36 
L.D. 488) ; overruled, 40 L.D. 187. _ 

Milton e¢ al, v. Lamb (22 L.D. 339) ; : 
overruled, 25 L.D. 550. 

Milwaukee, Lake Shore and Western 


LD. 112, 
- Miner v. Mariott et al. @ L.D.. 709) ; : 
modified, 28 L.D. 224, 3 
Minnesota and Ontario Bridge Com- 
pany (30 L.D. 77); no eee fol- 
lowed, 50 L.D. 359. 


| *Mitchell v. Brown (3 L.D. 65); over-. 


ruled, 41 L.D. 396 (See 43 L.D. 520). 

Monitor. Lode (18 L.D. 858) 5. over- 
ruled, 25 L.D. 495. 

Monster Lode ‘(35 L.D. 498) » : over- 

ruled so far as in conflict, 55 I.D. 348. 

_ Moore, Charles H. (16 L. D, 204) ; over- 
ruled, 27 L.D. 482. 


Morgan v. Craig (10 C. L. O. 234) ; basee 


- ruled, 5 L.D. 303. 
Morgan, Henry S. Bi al. (65 I. D. 369) : : 


overruled to extent inconsistent, 71 |. 


LD. 22 (1964). 
_ Morgan v. Rowland (37 L.D. 90) over- 
‘ ruled, 37 L.D. 618. ie 


Moritz v. Hinz (36 L.D. ny vacated, 7 


37 L.D. 382. 


Morrison, Charles §. (36 L.D. 126) ; 


modified, 36 L.D. 319. 

Morrow e¢ al. v. State of Oregon et al. 

(82 L.D. 54); modified, 33 L.D. 101. 

Moses, Zelmer R. (36 L.D. 473) ; over- 

ruled, 44 L.D. 570. : 

Mountain Chief Nos. 8 and 9 Lode 
Claims (36 L.D. 100); joverraled in 
part, 36 L.D. 551. 

Mountain Fuel Supply Company, A- 


81053 (December 19, 1969), over- 


ruled, 79 I.D. 416 (1972). 


_' Mt, Whitney Military Reservation (40 


L.D. 315) (See 43 L.D. 33).. 


Muller, Ernest (46. L.D. 243) ; over- 


ruled, 48 L.D. 168. 


Muller, Esberne K. (39 L.D: 72); modi- 


fied, 39 L.D. 360. . | 
Mulnix, Philip, Heirs of (33 L.D. 331) ; 
overruled, 43 L.D. 582. 


Munsey, Glenn, Earnest Scott and Ar- | 


nold Scott v. Smitty Baker Coal 
Company, Inc., 1 IBMA 144, 162 
(Aug. 8, 1972), 79 I.D. 501, 509, dis- 
tinguished, 80 I.D. 251 (1978). 
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Myll, Clifton O., 71 LD. 458 (1964); as 
- ‘supplemented, 71 ID. 486 (1964), 
| vacated, 72 I.D. 536 TBS) 3 


National Tivestcel Company a Zack 
Ry. Co, (12 L.D. 79) ; overruled, 29] 


Cox, I.G.D.-55 (1938), is overruled, 
United States v. Maher, Charles et 
al., 5 IBLA 209, 79 I.D. 109 (1972). 
Nebraska: State of (18 L.D. 124) ; ; 
overruled, 28 L.D: 358. 
Nebraska, State of v.. Dorrington (2 
-C.L.L. 647); overruled, 26 L.D. 123. 
Neilsen v. Central Pacific R.R. Co. et 
al. (26 L.D. 252) ; modified, 30 L.D. © 
216. 


| N ewbanks v. Thompson (22 ie D. 490) ; : 


overruled, 29 L.D. 108. 23 

Newlon, Robert C. (41 L.D. 421); 
overruled so far as in conflict, 43 
L.D. 364. 


New Mexico, State of a L.D. 217); ; 


overruled, 48 L.D. 98. | 
New Mexico, State of (49 L.D. 314); 
overruled, 54 I.D. 159. 
Newton, Walter (22. L.D. 822); ind: 
fied, 25 L.D. 188. | 
New. York Lode and Mill Site (5 L.D. 
513); overruled, 27 L.D. 373. 


*Nickel, John R.: (9 L.D. 388); over- 


ruled, 41 L.D. 129 (See 42 L.D. 318). 

Northern Pacific R.R. Co. (20 L.D. 
191); modified, 22 L.D. 234; over- 
ruled so far as in conflict, 29 ‘LL. D. 
- 550. 

“Northern Pacific R.R. Co. (21. L.D. 
412,23 L.D. 204; 25 L.D. 501); over- 
ruled, 53 I.D. 242 (See 26 L.D. 265; 
338 L.D. 426; 44 L.D. 218; i U.S. 
A435). | 


Northern Pacific R.R. Co, v. Bown 


, (7 LD. 238) ; modified, 18 L.D, 224, | 
Northern Pacific R.R. Co. v. Burns (6 
LL.D. 21); overruled, 20 L.D. 191. 
Northern Pacific R.R. Co. v. Loomis 
(21 L.D. 26); overruled, 27 me 

464, 


Northern Pacific R. R. Co. v. Marshall - 


et al. (17 L.D. 545) ; overruled, 28 
L.D. 174. 

Northern Pacific R. R. Co, v. Miller (7 
L.D. 100); overruled so far as in — 
conflict, 16 L.D. 229. — 

Northern Pacific R.R. Co. v. Sherwood 
(28 L.D. 126); overruled so far as 
in conflict, 29 L.D. 550. 


‘= Northern Pacific R.R. Co. v. Yantis (8 
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(22 L.D. 686) ; overruled, 28 L.D. 95. 


“Northern Pacific R.R. Co. v. Urquhart 
(8 L.D, 365) ; overruled, 28 L.D. 126. 


Northen Pacific R.R. Co. v. Walters 
et al. (18 L.D. 230) ; overruled so far 
as in conflict, 49 L.D. 391. 


 L.D. 58) ; overruled, 12 L.D. 127, 


_ *Northern Pacific Ry. Co. (48 LD. 


573) ; overruled so far as in conflict, 
51 L.D. 196. (See 52 L.D. 58). 


Nunez, Roman C. and Serapio (56 ID. 


863) ; overruled so far as in conflict, 
57 ID. 213. 
Nyman v. St. Paul, igiancanale and 
_ Manitoba Ry. Co. (5 L.D. 396); over- 
_ ruled, 6 L.D. 750. 


O’Donnell, Thomas J. (28 L.D. 214) ; 
overruled, 85 L.D. 411. 


Olson v. Traver et al. (26 L.D. 350, 
628); overruled so far as in conflict, 


29 L.D. 480;.30 L.D. 382, 


Opinion A.A.G. (35 LD. 277); va- 


cated, 36 L.D. 342. 


| Opinion of Acting Solicitor, June 6, 


1941; overruled so far as inconsis- 
‘tent, 60 ID. 333. 
*Opinion of Acting Solicitor, July 30, 
1942; overruled so far as in conflict, 
58 1.D. 331 (See 59 I:D. 346, 350). 


Opinion of Associate Solicitor, Oct. 22, 
1947 (M-34999) ; distinguished, 68° 


I.D. 483 (1961). 

Opinion of Associate Solictor, M- 
36463, 64 1.D. 351. (1957) ; overruled, 
74. 1.D. 165 (1967). | 


| | Opinion. of Associate Solicitor, M- 


‘i Opinion. of Secretary, 


36512 (July 29, 1958) ; overruled to 
extent incensistent, 70 I.D, 159. 


- Opinion of Chief Counsel, July 1, 1914 


- (48 L.D. 339); explained, 68 I.D. 
372 (1961). 

75 I.D. 147 

(1968) ; vacated, 76 I.D. 69 (1969). 


Opinion of Solicitor, October 31, 1917 |. 


- (D-40462) ; overruled so far as in- 
consistent, 58 I.D. 85, 92, 96. 


Opinion of Solicitor, February 7,.1919 


- (D-44083) ; overruled, November 4, 
1921 (M-63897) (See 58 I.D. 158, 


160)... 


| Opinion | of Solicitor, © 
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Northern Pacific R.R. Co, v. Symons] Opinion of Solicitor, August 8, 1933 


(M-27499) ;. overruled so far as ‘in 
-eonflict, 54 [.D. 402. 

Opinion of Solicitor, June 15, 1934. (64 | 
_I.D. 517) ; overruled in part Febru- 
ary 11,1957 (M-86410). a 

Opinion of Solicitor, Oct. 25, 1984; 55 
I.D. 14, overruled so far as incon- | 
sistent, 77 I.D..49 (1970). oe 

Opinion of Solicitor, May 8, 1940 (57 
I.D, 124) ; overruled in part, 58 LD: 
562, 567. | 

Opinion of Solicitor, Aeast 31, 1943 
— (M-33183) ; csnenished) 58 I.D. 
726, 729. 


Opinion of Solicitor, May 2, 1944 (68 


I.D. 680) ; distinguished, 64 I.D. 141. 
Opinion of Solicitor, Oct. 22,1947 (M- - 
34999) ; a ae 68 I.D. 438 | 
(1961). “a 
Opinion - of Solicitor, March 28, 1949. | 
(M-35093); overruled in part, 64 — 
I.D. 70. om 
Opinion of Solicitor, 60 LD. 436 (1950) : as 
will not be followed to the extent that 
it conflicts with these views, 72 I1.D. | 

92 (1965). 

Opinion of Solicitor, M-36051 (Decem- 
ber 7, 1956), modified ; Solicitor’s 
Opinion, M-36863, 79S “TD; 518 
(1972). = 

Opinion of Solicitor, Jan. 19, 1956. (Mw 
36378); overruled to. extent incon- | 

- sistent, 64 I.D. 57. 


Opinion of Solicitor, June 4, 1957 (M= - 


36443); overruled in ‘part, BD: I.D. 
~ 316, 

Opinion of Solicitor, July’9, 1957 (ML 
36442) ; withdrawn and superseded, 
65 L.D. 386, 388. . 

Opiniou of Solicitor, Oct. 30, 1957, 64 


I.D. 893 (M-86429) ;. no longer fol. 


lowed, 67 I.D. 366 (1960). | 

(64. LD. 351 
(1957) ; overruled, M-86706, 74 I.D. 
165 (1967). 

Opinion of Solicitor, 64 LD. 435 
(1957), will not be followed to the 
extent that it conflicts with these | 
views M-36456 (Supp.) — (Feb. 18, Z 
-1969), 76 I.D. 14 (1969). a. ? 

Opinion of Solicitor, July 29, 1958 (M- 
36512); overruled to extent incon- 
sistent, 70 I.D. 159 (1968). et 
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 Gaitoat of Solicitor; Oct, 27, 1958 (M~] Phebus, Clayton (48 L.D. 128); over- 


. 86531) ;. 69 LD. 

(1962). 

- Opinion ‘of - Solicitor, July 20, 1959 

| (M-36531, Supp.) ; 
1.D.110 (1962). | 

Opinion of Solicitor, 68 «LD. «6433 
(1961) ; distinguished - ‘and limited, 

72 T.D. 245 (1965). 


- overruled, 


 Opinion’of Solicitor, M_36767 (Nov. 1, 


1967) me supplementing, 


M-36599), 
-69-L.D.. 195 (1962). : 


‘Opinions of -Solicitor, September 15,1) 


1914, and. February 2, 1915; over- 
ruled, September 9, 1919 (D-43035, 


_ May Caramony) (See 58 LD. 149, 


—  - 154-156). 
— Oregon and California RR. Co. 
Puckett’ (39 L.D. 169) ; ene, 58 
ID. 264. © 


‘Oregon Central Military Wagon Road- 


Co. v. Hart (17 L.D. 480) ; overruled, 
18 L.D. 943. | 


Owens et al. v. State of California (22 


L.D. 369)-; overruled, 38 L.D. 298... 


Pass U: Gaeeecned et al. (50 L.D, 
369); ‘distinguished, 61 I.D. 549. 

Pacific Slope Lode (12 L.D.. 686); 
overruled so far as in conflict, 25 

L.D.518 9 | mre + he 


| Page, Ralph, 8 IBLA ‘435 (Dec. 22. 
15}. 


1972), explained; ‘Sam Rosetti, 
IBLA 288, 81 I.D. 251: (1974). 


Papina v. Alderson: _ B.L.P. 91); | 


- modified, 5 L.D. 256. 
Patterson, Charles E. (3 L.D. 260) ; 
~ - modified, 6 L.D. 284, 624. 

Paul Jarvis, Inc., Appeal ‘of (64. LD. 
; 285) ; ;: distinguished, 64 I.D. 388. 
Paul Jones Lode (28 L.D. 120) ; ‘modi- 
‘fied, 31) L.D. 359. 


ruled, 27 L.D. 522. | 

Pecos’ Irrigation and Improvement. Co. 
(15 L.D. 410) 5 overruled, 18 L.D. 

168, 268. Saal 


~~ Pennock, Belle L: 42 L. D. 318) + va- | 


cated, 43.L.D. 66. 


= Perry vy. Central Pacific. R.R. Co. (39 . | | 
Rancho Alisal (1-L, D. 178) 5 overruled, ae 


~L.D. 5); overruled so far as. in con- 
‘flict, AT LD. 3804. i 


a . 


overruled, 69 


| Popple, James {ie L.D. 


Prange, 


ruled so far as in conflict, 50 L.D. 


281; overruled to extent inconsis- 


tent, 70 I.D. 159, 


Phelps, Ww. L. (8 C.L.0O. 189); over- | 
a ruled, 21L.D. 854, . : 
Phillips, Alonzo i iD. 821); avons | 


ruled, 15 L.D. 424, 


Phillips v. Breazeale’s Heirs (19 L. D. 7 


573); overruled, 39 L.D: 93. 


Phillips, Cecil H., A-30851. (November 


16, 1967), overruled, 79 L.D. 
(1972). 

Pieper, Agnes C. (a5 L.D. 459) over- 
ruled, 43°L.D, 374, 

Pierce, Lewis W. (18 L.D. 328) ;. va- 
cated, 53 I.D. 447; overruled so far 
as in conflict, 59 I.D. 416, 442.0 

Pietkiewicz et al. v. Richmond (29 L.D. 
195) ; overruled, 37 L.D. 145. 

Pike’s Peak Lode (10 L.D. 200); over- 

| ruled i in-part, 20 L.D. 204, | 

Pike’ s Peak Lode (14 - D. 47); over- 
ruled, 20 L.D. 204, a4 


416° 


438) ; ; over-— 


ruled, 13 L.D. 588. 


Powell, D. C. (6 LD. 802) 5 modified, | 


15-L.D. 477.. 
Christ C. and William. (a , 
Braasch (48 L.D. 488) ; overruled so 
far as in conflict, 60 I.D. 417, 419. 


Premo, George (9L.D. 70) (See 39 ILD. pas 


162, 225). 


Prescott, Henrietta P. (46 L.D. 486) 5. 
overruled, 51 L.D, 287. 7 


Pringle, Wesley. (13 L.D. 519); ; over- ; 
ruled, 29 L.D. 599. 


‘| Provensal, Victor H.. 


(30 L. D. 616) : 
‘overruled, 35 L.D. 399.0 | 


Prue, Widow of Emanuel (6.L.D. 436) ; yO 


vacated, 83 L.D. 409. 


| : | Pugh, F. Mi: et al. (14 L.D. 274) ;. 
Paul v. Wiseman (21 L.D. 12) ; over- 


effect vacated, 232 U.S. 452. 


Puyallup Allotment. (20. ED; 157) 5 
| modified, 29 L.D. 628. | 


| Ramsey, George L., Heirs of Edwin C. | 


Philbrick (A-16060), August 6, 
| 1981, unreported; recalled and va- 
-eated, 58 I.D. 272, 275, 290. 


| &L.D. 320, 
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Ranger Fuel Corporation, 1 IBMA 163 
— “(July 17,-1973), 80 ID. 708; Set 
aside by. Memorandum Opinion and 
Order Upon Reconsideration in 
- Ranger Fuel Corporation, 2 [BMA 
186 (September 5, 1973), 80 I.D. 604. 
Rankin, James D. et al. (7 L.D. 411); : 
overruled, 35 L.D. 32. 
Rankin, John M . (20 LD. 272); re- 
versed, 21 L.D. “404, 3 


. Rebel Lode (12 L.D. 688); overruled,. 


20 L.D. 204; 48 L.D.5238. | 

*Reed v. Buffington (7 L.D. 154): 
overruled, 8 L.D. 110. yARee 9 L.D. 
360). | 


Regione v. Rosseler (40 L. D. 98) 5 va- 


cated; 40 L.D. 420. 
Reid, Bettie H., Lucille H. Pipkin (et 
ED); overruled, 61 I.D. 355. | 
Reliable Coal Corp., 1 IBMA 50, 78 L. D. 


199 (1971), distinguished, Zeigler 


Coal Corporation, 1 IBMA 71, 718 
I.D. 362 (1971). 

~ Rialto No. 2 Placer Mining Claim (34 
L.D. 44); overruled, 37 L.D. 250. 


Rico Town Site (1 L.D. 556) ; modified, 


5 L.D. 256. 

~ Rio Verde Canal Co. (26 L.D. 881); : 

vacated, 27 L.D. 421. | 

Roberts v. Oregon Central Military 
Road Co. (19 L.D. pens overruled, 
81 L.D.174. | 

Robinson, Stella G. 
overruled, 13 L.D. 1. 

ees v. Atlantic & Pacific R. R. Co. 
(6 L.D. 565); overruled so far as in 
conflict, 8 L.D. 165. 

Rogers, Fred B. (47 L.D. 
cated, 53 I.D. 649. | : 


oO) 


Rogers, Horace B.'(10 L.D. 29) 5 over: 


ruled, 14 L.D. 321. 


ruled, 8 L.D.110 (See 9 L.D. 360). 

Romero v. Widow of Knox (48 L.D. 
B32) 3 overruled so far. as in conflict, 
49 L.D. 244, 

Roth, Gottlieb (50 L.D. 196); modified, 
50 L.D. 197. 

Rough Rider and Other Lode. Claims 
(41 LD. 242, 255) : vacated, 42 L.D. 
584, 


| St, Clair, Frank (62 L. D. 597); modi- 
fied, 53 I.D. 194, 
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*St. Paul, Minneapolis and Manitoba | 
Ry. Co. (8 L.D. 255); modified, 13 
LL.D. 354 (See 32 L.D. 21). 

St. Paul, Minneapolis and Manitoba 

Ry. Co. v. Fogelberg (29 L.D. 291) ; 
vacated, 30 L.D. 191. 


St. Paul, Minneapolis and Manitoba 


Ry. Co. v. Hagen (20 L.D. a7) 
overruled, 25 L.D. 86. 
Salsberry, Carroll (17 L.D. 170) ; over- . 
ruled, 39 L.D. 93. - 
Sangre de Cristo and Maxwell pond 
Grants (46 L.D. 301); modified, 48 
L.D. 88. ; 
Santa Fe Pacific R.R. Co. v. Peterton 
(39 L.D. 442); overruled, 41 L.D. 
383. 
Satisfaction Extension Mill Site (14 
L.D. 173) (See 32 L.D. 128), — 
“Sayles, Henry P. (2 L.D. 88); modi- 
fied, 6 L.D. 797 (See 37 L.D. 330). 


Schweitzer v. Hilliard et al. (19 L.D. 


294); overruled so far as in conflict, 
626 LL.D. 639. 

Serrano vy. Southern Pacific RR. Co. 
(6 C.L.O. 93) ; overruled, 1 L.D. 380. 
Serry, John J. (27 L.D. 380); over- 
ruled so far as in ue 59 LD. 
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Shale Oil Company (See 5 55 .D. 287). . 
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ruled, 15 L.D. 424. , 
Shillander, H. E.,-A-80279 (January 
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overruled, 9 L.D. 202. 
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Southern Pacific R.R. Co. 
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Southern Pacific R.R. Co. 

281); recalled, 32 L. D. 51. 
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. ruled, 20 L.D. 204; 48 L.D. 5238. 
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ruled, 23 L.D. 423. ; 


State of California (19 L.D. pep) va- 
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- overruled, 48 L.D. 98. - i 

State of New Mexico (49 L.D. 314): . 
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State of Utah : L.D. 551) ; over- , 
ruled, 48 L.D. 98. 
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Stockley, Thomas J. 4A LD. 178, a 
180) ; vacated, 260 U.S. 532 (See 49 
L.D. 460, 461, 492). | 
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fied, 6 L.D. 795. 3 
Tucker v. Florida Ry. & Nav. Co. (19 
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‘Uline, Colby (24 L.D. au); overruled, | 
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Vine, James (14 L.D. 527 ): ‘modified, 
14 L.D. 622. 
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overruled, 56 I.D. 325, 328. | 


Wahe, John (41 L.D. 127)3 modified, 


41 L.D. 687. | 
Walker v. Prosser (17 L.D. 85); re- a 
versed, 18 L.D. 425. 


Walker v. Southern Pacific R.R. Ge: 


(24 LD. 172) ; ; overruled, sd L.D. 
174. 

Wallis, Floyd A. (65 LD. 369) : over- 
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David (15. L. D. 
voked, 24 L.D. 58. 

Warren 2%. Northern Pacific. RR. Co. 
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longer followed (See 44 L.D. 72 and 
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Watson, Thomas ADF (4 ove (169); 
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ported; overruled in part, 62 I.D. 62. 

Weaver, Francis D. 
overruled so far as in conflict, 55 LD: 

280. 7 

| Webér, Peter (7 Lb: 476) ; overruled, 
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Weisenborn, Het (42. LD. 588) 5 | 


overruled, 43 L.D. 395. 


Werden v. Schlecht (20 L.D. 523) 3} 
overruled sO far as in confiict,. 24. 


L.D. 45. 


Western Pacific Ry. Co. (40 L. D. ‘411; 


41 L.D. 599) ; overruled, 48 L.D. 410. 


Wheaton|\ v. Wallace (24 L.D. me al 
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“Al L.D. 119 (See 43 L.D. 196). - 
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_ # U. S, GOVERNMENT PRINTING OFFICE : 1976 0 ~ 592-365 


‘DECISIONS OF THE. 
"DEPARTMENT OF THE INTERIOR - 


. GEOPHYSICAL eepocen ‘- 


“SUPPLY CO. 


 TBCA-996-6.73 
_ TBCA-1003-8-73 ” 


~ Decided Ta anuary 9,1974 


oe Contract t No. 53500-CT3-216, 


- Purchase. Order No. 53500-PH3-960, | 


. Theodolites and. Tripods, Bureau of 
Land Management. | | 


Denied. 


os ‘Contracts: Formation and Valiaity: 


-“Mistakes—Contracts: Disputes and 
| Remedies: ‘Termination for Default— 
Contracts: Performance or Default: 
-Generally—Contracts: Perf ormance or 


‘Default: Excusable Delays—Rules of 


“Practice: ‘Appeals: Burden of Proof 


OA contract is properly terminated for de- 


fault on the ground of failure to make 
timely delivery where the contractor 
failed to proceed with performance after 


(i) alleging a post-award mistake-in-bid - 
‘claim and (ii) requesting an adjustment. . 


in the contract price to compensate for 
the adverse ‘effect. the devaluation of the 


-. dollar had upon the acquisition: cost from 
oa: Swiss. Supplier of the items bid upon. 


Contracts: 2 Disputes and Remedies: 
~ Damages: Actual -Damages—Con- 
tracts: Disputes and Remedies: Ter- 


- mination 


for Default—Contracts: i ab 
Performance or Default: 


ment the Government had failed to miti-_ af 
gate. damages. ‘ Se 


APPEARANCES: H. W. ‘Siegel, oe 
eral Manager, Denver, Colorado, for 
appellant; David BE. Lofgren, Depart- . T 


ment Counsel, Portland, Oregon’ Sie ; 
the Government, | eae 


OPINION BY MR. ucoraw ee 


INTERIOR BOARD OF 
- CONTRACT. APPEALS” 


In these timely appeals the eon: . . 


tractor contests the default termi- - : 
nation of its contract ' + for various | 


. Appeal: File I, Item 4, ‘These ‘consolidated eoiene 
appeals. have two’ separate appeal files desig- is 
nated as Appeal File I and Appeal File II. ts 
Except as otherwise specifically indicated, all |. ~ 
‘references to’ items are: to ‘those contained in. 

Appeal File i: i 


Breach— = | 
~ Rules of Practice: Appeals: Burden eo 
of Proof . | os 


An excess cost sasekanieae cane a con- #6 
tract terminated for default is found to. 
be: proper: where. the reprocurement. cou-" 
- tractor. offered equipment from: the game 
supplier the defaulted contractor had...° 
contemplated using at-a total price con- 
siderably less than-the total price the de- . 
faulted contractor had- requested prior. ae 
to proceeding with contract. performance Ca 
and the defaulted contractor did not even 
allege that in effecting. the: reprocure- e 


> excess. 





uae items mad the resultant | 
a “cost assessment on the- 
a grounds that an unintentional mis- 
take was made when its bid was pre- 


pared and. that the. Government’s 


ten percent.” —- 


Item Description 

a No. 

es ‘Theodolite, 
equal)* * *— 


2 Tripod, surveying (wild Model GST-20. 
<o.\* or Wild Model 21-b-EL or equal)* * * __ 
ae _ Theodolite, : surveying. (Wild T-16 ED or 


equal)*: oR 


age - 4. Tripo d, surveying, Tae duty,. extension 


nee ‘(Wild 21B or equal)*.* * 
.  B ~ Solar: 
Nass ae ae * = 


“The Pen had originally 


oo -ealled for the bids to be opened in 


the. Portland Service Center, Bu- 
es reau of. Land Management on Jan- 


wary. 12, 1973. By Amendment No. 
vey dated Je anuary 9, 1973, however, 
oT the bid opening data was extended to. 


: : February 7, 1978. Although seven 
bidders. responded to the solicita- 


“tion, only the bids submitted ‘by the 
contractor and by Surveyors Serv- 
-i¢e Co. were determined to be re-— 
sponsive. For all five items the ap-. 


. uae to a total by eaevey 


“2'he ten pecan Pee is. wea by Hie con- 
tractor: in calculating the increasé in. price in 


-its letter of. March. 2,. 1973 (Item 8).:In the. 
letter of ¥ Webruary 21, 1973 (Item G). by which | 


~~ the) Government was first apprised of- the 
mistake-in- ‘bid claim, the contractor refers to 


ithe devaluation: of the dollar causing “approst: 


ee. mately an. additional 9% increase.” 


"DECISIONS oF THE DEPARTMENT OF THE INTERIOR ix - 


surveying (wild T-2E or 


Prism attachment. . “(Roelofs or 


The Facts 


| Solicitation Neo O. Pater 2 ge 


— sued under date of Decibes - 


devaluation of the dollar had in- | 1972, called for. the furnishing of 


creased the acquisition costs for the | 
_ Swiss-made tae uae bid sup On by. 


‘the surveying items delivered f.o.b. 
Anchorage, Alaska, or:. Medford, 
_ Oregon, as shown below: - 


FOB. 


ere 
5 ea, : Anchorage,-Alaska, 
33 ae, | Anchorage, Alaska, a 
1 ea. - Medford, Ores. | 
i en. | Medford, Oreg. : 
| | Medford, Oreg. - Z 


-1 ea, 


ors Service Co. of $18. 4", 504 On : 
February 15, 1973, award of all of — 
the items. eoveréd by the solicita- ~ 


tion was made to the contractor. 


Subsequently, by letter dated Feb-— : 
ruary 21, 1978,° the contractor, re- _ 


quested an amendment to the order 

as issued to take into. account the — 
extenuating circumstances set: forth 
in the letter ‘as follows: | 3 


‘The prices we “quoted were far below: 
our. cost. due to lack of notification by 
the Swiss manufacturer that they sub- 


stantially increased their. prices in De- 
- cember on these quoted items. When we 


quoted | in December, we did so in good 


faith from the latest available price lists 
from the Swiss. manufacturer for a total, 
peur of $16, 738. 60, Duk ifs we had been 7 


~4Ttem 20. 
8 Ttem 4, | 
8 Ttem 6. . 


ce - < a - GHOPHLYSICAL INSTRUMENT & SUPPLY co. - = pea 


January 9, 197 : ie 


notified hy wild, as we e-should. have been, 
our. total quote would have amounted. to ? 
> $18,187.00,.We are enclosing copies of the 
old and. new prices of oe Heerbragg for 


your reference. oe 
To make matters more disastrous, re- 


‘cently the U.S. had a devaluation of the. 


— doltar. changing the parity of the dollar 
_ versus Swiss francs which caused ap- 
proximately an addition 9% increase. 


ar Thereafter there was at ee oe . 
of several letters between the par- 


ties relative to the mistake-in-bid 


| claim. In the letter of April 4, 1973,7° 


the contracting officer advised the 
contractor that the claim for an in- 
erease-in price. based. upon the de- 


valuation. of the dollar was not con- | 
“sidered a. part of the claimed mis- 
a, take-in-bid and that relief therefor . 
could not be granted. Concerning | 
this. element’ of the claim the letter 
- states: “Even though the devalua-— 


tien: changed the parity of the 
- American dollar and_ the 


ered by the imowledgeable bidder 
and the resultant margin : factors in- 
cluded in the bid price.” In the same 
letter. the contractor. was asked. to 


state why it had not corrected. its 
prices (1) upon. receipt of the new 


price catalog and. (11) before the 
award of contract. 


tions. posed. by. the contracting, offi- 
cer, stating: | 


| The new price list which was to be | 
| ‘effective in December, GISCO received it — 


7 Item 14, 
8 ae 15. 


‘Swiss 
 frane causing a 9 percent increase © 
an price, it is felt. that: this type of 
marketing | risk should be consid- 


from its sepplice. on. January 19. At ‘thee’: : ‘o 
‘time, GISCO should have notified the gov-. 
ernment of the change but unfortunately oa 
the bid was not pulled for correction: by 
the. quotation department . for unknown’ 
reasons; in fact, I-am. experiencing diffi. 5S 
culties in trying to find out why ‘this. . 
mistake: occurred and so the error came’ 
to. Jight only after. the purchase order .*- 
was received from your office. Admit- -_ 

tedly, this shortcoming was our faultand) 

‘changes in office procedures’ have been 2 
initiated. - 


Apparently pecauss of the “alléged: iy 
-mistake-in-bid and the effect of the... 
devaluation of the dollar upon ac-- | - 
quisition of the contract items from 
a foreign source, the contractor did 

not. proceed with the placement. of. i 
an order tothe Swiss supplier whose 
‘surveying equipment it. had bid 
upon, even though when acknowl ae 
| edging receipt of the — | 

claim on February. 27, 1973,° the — 
contracting officer had stated : ee oe 
-are reminded that the delivery con- ) 
ditions and all provisions: and ‘speci- oe 
fications remain in full. effect. _ : 


originally executed.” 


Following expiration of the time Dou 
allowed for delivery of the contract. 
items, the ‘contracting officer wrote, 
the contractor on April 19, 1978, 10 - 
to call attention to the rights of the oe 
Government under Clause 11 of the nie 


General Provisions. ‘The letter con- o ao 
In its letter of April 10, 197 3,8 the i | 


contractor responded to the ques- 


cluded with the statement : 





9 Ttem 7. 2 oe | 


«Item i6. 


This notice is. to advise you that ‘unléas ; nS 

- proof of shipment is received. by this of... 
_ fice within 10 calendar days after. receipt 7 ae 
of this letter, the subject contract will © 
be placed in default and ‘the provisions 


- 4 i ies DECISIONS: OF THE DEPARTMENT. oF ‘THE INTERIOR: 


a as ‘stipulated | in, Clause cr of the Gen- 


" eral Provisions may be enforced. 


eS 52 In its: response of April OA, 1973, 
othe: contractor referred to he: COT. . 
: Fspondence | ‘between the parties 
"pertaining to the contract . after 

"which it stated : “So far we have not. 


received ay pauline © on- the. various re- 


5 — Ms 


_ By: letter. of. ee i 197 3, the 


: ; : contract was ed for default: 
| ad the. same letter ‘the contractor 


 awas advised that aS, stipulated in 
; Caniiée 11 of the contract it would be 
“held. liable for any excess costs in- 
i curr ed.in the reprocurement of the 
original requirement.” On May 11, 
1972 3, the reprocurement contract ™ 
Was awarded to Surveyors Service 
Co. at. the same prices it had bid in 
. response to the solicitation which 
- had resulted in. the award. of the 
contract. to the appellant. ‘There- 
after. by. letter dated July 25, 1973, 
the contractor was advised that the 
_ OXCESS - procurement costs incurred 
‘as a result of its default were as- 
“sessed against. it in the amount of 


$1,678.90. and that such sum was 
- Immediately due and payable. The - 


letter refers to Dec. Comp. Gen. B- 
178675 (July 9, 1973) 2° in which it 


ae shad been held that. there was no 


eure al “Item 4, The ‘General Provisions are thoes 
- @ontained in Standard Form 32 (November 


1969. Edition). The contract was prepared on. 


Standard Form 38 (November 1969) and in- — 


cluded Solicitation - Instructions and. Condi- 
_. tions. set. forth in Standard Form 33A (March 
a 1969). 

"12 Item 17. 


co 8 Item 18.- 


,. 4 Appeal File II, Item 1. 
18 Appeal File II, Item 4. 


Item 24. In especially. pertinent ont the . 
‘e + * we find no basis to | 


. decision ‘reads 
increase the contract price as requested since 


7 the contracting officer made award without — 


“IS. De | 


” ‘basis os senmitiiae: a. Cberébtion’ of ; 
the contractor’s. mistake ‘in. price — 


quotation on the instant contract. A - 


“timely: appeal ‘was. taken from the | 


excess cost, assessment. 
Decision 


‘Based. upon the record made in 
these proceedings, 4 we find that 
the mistake-in-bid claimed by the 
contractor was entirely unilateral in 
nature and that after the revised 


o price list was received from its for- 
* elgn. supplier on J anuary 19, 1973, 
the contractor failed to. eorrece its 
bid to veflect the increased prices 


payable thereunder even though 
bids were not opened until Febru- 


ary 7, 1978, and award was not made 


until February 15, 19738.7° Remain- 
ing for sonaideration is the ques- 
tion of whether in the circumstances | 
of this case the contract was prop- 
erly terminated for default where. 
the time for delivery passed without — 


the contractor ‘having made any 


effort to perform and, assuming the 
termination for default to ‘have 
been proper, the question of whether 


_ the excess costs involved in the. re-. 


procurement are properly eee - 


able to the contractor. 


At the outset we note that ae no 


time did the contracting officer _ 


acquiesce in the contractor’s not 


proceeding with the performance of. 


the contract pending the. resolution — 


of the. after award istake-in-bid | | 


notice of possible error. ‘The cuntearaug officer - 
had no reason to suspect error since the GISCO of 
bid was in line with the only other. responsive. 
bid and the Government estimate,’ ” - 
7 No hearing was requested ; accordingly, we 


have nothing before us but the written Record - 


48 Items 15 and 20. 


won 


it eee | GHOPHYSICAL, INSTRUMENT. 

6 24 an | - — January 9, 19TH 
Aree or ‘the claim, for. an adjust: 
_ment-in the contract price based 
upon the devaluation of the dollar, — 
In fact, within a week of the time 


_ these questions were first raised, the 


- contracting officer specifically ad- . 
vised the contractor that “the de- 
_ livery conditions and all provisi ons 


and specifications remain in full 
effect as originally executed.” 19 


With respect to the mi istake- in-bid: 
claim, the record discloses that the | 
_claim was processed in accordance | 
_ with the procedures prescribed in 
the applicable regulations?° and — 
that the Comptroller General’s de- 
‘cision. thereon was adverse to the 


contractor.2*.As the contractor did 


not undertake to perform the con-— 


tract, the question of ‘who should 


“bear ‘the economic consequences of © 


the Government having devalued 


‘the dollar is not before us.? ” Since : 


. 19 Item t 
aes 20 Item 20. Z 

“*l Note 16, supra. We would ie without au- 
thority to grant 2 price. increase. because of a 


25, 1967), 74 I.D. 305, 356, 67-2 BCA par. 
6665 at 30,926. Accord: Ford Constr uction Co.; 


Inc., AGBCA No. 252 (July 9, 1971), 71-2 


BCA par. 8966. John MecShain, Ine.;. GSBCA 
No. 8481 (October 14, 1971),.71-2 BCA par. 


9117. Cf. Marmac Industries, Inc.,:ASBCA No. 
11861 (July 14, 1970), 70-2 BCA par. 8421 
{Board without authority to. rescind conweate 


_ on ground of mutual mistake). 
22 Gee,- | however, Truong Gieng, et ‘al., 
ASBCA No: 15278 (October 27, 1971), 71-2 


'. BCA par. 9149; California Bus Line, ASBCA. 


| No. 16138 (October 20, 1971), 71-2 BCA par. 
9157 at 42,466 (‘* *.* Jt has been long held 
that ‘An obligation in terms: of the currency 


of a country takes the risk of currency fluctua- - 


tion. and: whether ‘creditor or debtor. profits 


hg the change the law takes no account of .. 


“it, * *.*9?1) The Comptroller: General: has re- 


cently determined that a contractor was. not. 
entitled to relief. for: losses caused by cost 
_ increases -in foreign-supplied. materials after 


; devaluation of the’ American. dollar,” became 


~ Dee, 


& SUPPLY Con Taree; oe 


at the tinae on ‘the default termina-— ae 


tion the contractor. had failed to | 


make delivery of the required items : - 
within the ‘period’ ‘specified ° cand’ 


since the. contractor has. failed to — 


show that it was. precluded ‘from 
proceeding with performance of the. a 
contract pending the resolution of i 
the dispute by reason of’an excus- 
able cause of delay,?* we find that: © - 
the contract was properly * termin- ra 
ated for default. ca ae 
| Respecting the excess costs in- 
curred in effecting the reprocure- | - 
ment, the contractor has not even 
alleged that in proceeding with the —. 
-reprocurement. action the’ Govern- Oe 
ment failed to. mitigate damages;: 
nor would an allegation to this ef- o." 
fect have’ been entitled to serious ‘oe 
. consideration. ie 
that. within eight days of the i issu: 
ance of the default notice the con. 
~ tracting officer had awarded the 
replacement contract to. Surveyors re 
| Service Co. 3 in the amount of che we 


niistake-in-bid in any event: See Orndorff Con- - 
struction Company, Inc., IBCA 372 (October. _ 


The record: 





ae mee 


‘the. devaluation ae attributable to: ne ‘Gov- 2 righ 
ernment acting in, ‘its: sovereign | capacity and. 
the Government is not liable as a contractor ~ 


for the consequences of its acts as a sovereign. 


28 Aato-Control Laboratories, Inc., IBCA-494 
(September 21," 1964), 1964. -BCA: par. 4453. — 
(contractor's delay of 51 days in proceeding ~ 


- with contract: performance pending decision 
‘by Comptroller. General on mistake-in-bid claim — 
- found not to be excusable): ; Hydro-Space Bye-~ 


tems Corporation, ASBCA No. 15275 (Feb-_ 


_ ruary 19, 1971), 71-1 BCA par. “$739 (default 
termination upheld where no. exceptional. eir- 
-cunistances. present. to take case out: of : rule 7 
that sovereign acts of general application do: >. * 
not create any special rights in favor of those san 
contracting with the Government: and the evi- ° 
dence of record failed to establish any causal | 


relationship -between the Government’s fiscal. * 


policies and the. appellants failure to ner a 


form. 


shows — 


cae : +. 


Comp. Gen. B—-179255 (September: 4, : 
(1973), 19 CCF par. 82,502... . 


Ws CONCUR: 


. % remanded. 


a 6. oe DECISIONS: 


es 417 50; 4 that such company offered 
et equipment. supplied. by the’ same 
-..- Swiss manufacturer the contractor 
had contemplated using; 5 that the 
Bo $18, 417.50 reprocurement cost, was 
$1,588. 90 less than the total contract | 
a _ price: of $90, 005.70 26 the. contractor 
- . had requested prior to proceeding 
with contract performance. We — 
. . therefore find that the excess pro- 
> our emnent cost, _ 


O onclusion' 


oe “The appedia decreed as 5 IBCA- 
ne 996- 6-73 and eee 8-73 are 


= denied. 


a Wairtase F. “MoCraw, Chatrman. ties 


‘SumeMan P. ae M ember. a: 


. Srencar 7. eae uM tember. 


"FARRELL MINING COMPANY | 
381 IBMAL 


"Decided Ja anvuary ‘1 8,1 4 


ae ‘appeal: by the Mining Enforcement : 
and. Safety Administration from an 
order of an Administrative Law Judge 
ae dismissing penalty proceedings filed 
- pursuant to section 109(a) of | the 
- Federal Coal. Mine Health and ake 

3 | below, od are obliged to vacate, the 


: - of 1969, 


- Order: vacated and proceeding 


oe are Item 19; Appeal File II, Item 1. © 
il - 8 Item 45 Appeal wie Ti, Item1. 
28 Item 8. 


pat gg Appeal File II, Item 4. | 


a) airs 


t fs 


OF. THE DEPARTMENT 


7 involved. of $1 ~ 
678.90 *7 is reasonable and properly 
| bey against the. contractor. : 


oF THE INTERIOR - te LD. 
| Federal Coal. Mine Health and Safety 7 | 
Act of 1969; -Hearings:. Procedure i 


An Administrative Law J ade’ may not . 
proceed . under. 43 CFR, 4542, unless: a 


motion is filed: which specifically. seeks | 
withdrawal or: refers’ ‘to ‘the regulation. oe 


Federal Coal ‘Mine Health and Safety | 


Act of 1969; “Hearings: ‘Procedure 


An Administrative Law J udge- may not. 
_ proceed under 43 CFR 4.588, unless the 
—operator’s waiver of hearing specifically 
requests a decision on. the existing record. 


APPEARANCES: Robert ‘W. Long, 
Associate Solicitor, -J. Philip’ ‘Smith, 
Assistant 
Moriarty, Trial Attorney, for appel-— 


Solicitor, :° Edmund: | J. ; 


lant, Mining: Enforcement ont Safety 


7 Administration. . 


“OPINION BY UR. DOANE | 


oe INTERIOR BOARD OF MINE 


OPERATI ONS APPEALS 
The’ Mining Enforcement and » 


- ‘Safety Administration (MESA) — 
appeals to the Board to vacate an — 


Administrative Law J udge’s dis- 


missal of penalty proceedings in 
Docket No. DENV 7 3-105-P filed 


pursuant to section 109(a) of the 
Federal Coal Mine Health and 


Safety Act of 1969 (Act).1 The 
Judge . dismissed the docket on 
June 20, 1973, relying upon 48 CFR 

4.512, 36 FR. 178388 (August 28, — 


197 i 2. For the ‘reasons ‘set forth 


IPL, 91-173, 83 Stat: 742-804, ‘80. U.S.C. . 
$§ 801-960 (1969). ; oid 
. 2 This reculation was minded ‘on ‘May: 30, 
1973 ; however, we need not consider the effect. 


of the changes since, for reasons set forth. 


hereafter, we do not. regard the operator’s . 


letter as a withdrawal. See 38 F.R; 14170... 


SOs ce ke eae S FARRELL MINING. COMPANY Boo on - Se 


: order of diaraical Raid’ cangae the 
case for further Proceedings. | 


— Procedtral B ‘ackground - 


The Farrell Mining Company pe- | 
tioned the Hearings Division of the — 
Office of. Hearings and Appeals 
(OHA) for hearing and formal ad-— 


judication with. respect to four al- 
_ leged violations of the Act on No- 


vember 21, 1972. Subsequently, on. 


April -9, 197 8, the Administrative 
Law. J udge re) udge)- assigned to 
' this case vacated one of the four no- 


- tiees of violation and the ‘related - 


~ section.104(b) withdrawal order. al- 


~ leging a violation of 30 CFR 77.403. . 


His. disposition of that matter had 
the -assent ‘of MESA and has not 
7 ‘been: appealed. i 

On the same date, April 9, 497 2, 


: a Judge sent a: ‘Jetter to. ‘cunieel ) 


for the: operator: ‘which reads as 
follows: ee | 


| Tam enclosing an order that: eliminates - 
the- alleged: violation of Section 77.403 _ 
-. fromthe: above ‘proceeding. I.would like 
to réceive. your thoughts as to whether — 
the ‘operator still desires a hearing» and 7 


‘formal adjudication with respect to the 


Temaining three alleged violations in this. 


: proceedin g. 


Counsel failed to eagle! na Gace 
_ Judge renewed ‘his inquiry in an- 


other. letter’ dated ee 16, 1973, 
_ which states. as foll ows: 


a would” appreciate receiving a re- 
sponse ‘to. my ‘letter of April 9, 1978, in- — 
_. quiring as to whether the operator still 
desires a hearing. and formal. adjudica- . 


tion with: respect : to the. remaining three 
alleged violations. in. this. sprecoedine. : 


granting ‘withdrawal, 
_ the proceedings, and requiring ‘sub- 
sequent disposition under 30 CFR — 
_part.100.as.if no petition had ever 2 


A, p12, . 


3 By ities dated May 24, 1973, cand ? 
_ received May 29, 1973, counsel aoe ee 
- nally responded as. follows: aa 


In reply to your, letter of May 1 16, 1978, oe 


ne ; this is to advise that the operator, Far-°” 
_rell, does. not desire a hearing and formal. 
adjudication with respect to the remain- © 


ing three’ alleged violations - in oe cap- a 


tioned proceeding. 


The J udge iced’ to. construe” 
counsel’s above-quoted statement as. 


a withdrawal of the petition for — 


hearing and. formal adjudication. — 


On June 20, 1978, he issued an order 


dismissin g 


been filed. : - 
On July 9, 1973, “MESA filed ao 


timely notice ‘of appeal: and, subse-. de 
quently, on July 27, 1978, filed a ~ 
timely brief. The operator hag filed. 
no brief and is therefore deemed to 


be resting on the J fudge’ s order. oe 
IL . : 
“Is ssue , Presented on Appeal 


"Whether the Administrative Las , ie 
Judge erred in. dismissing. the — 
docket in ‘Teliance upon 43 ee 


| : ee 
Discussion ie . 


- We.-are disturbed by: the proce- 


; dave followed by the J udge: to bring : 
the proceedings in this: case toa. 
conclusion. Leaving aside the - pro- | 


priety of the two-above- -quoted let-.- 


ters of inquiry initiated” ‘by. the e. 
J udge to determine the “operator” 5 


aoe g : “DECISIONS. oF THE DEPARTMENT ‘OF THE INTERIOR 


— | litigating intentions, ¥ we. believa cage: 


his construction of Farrell’s May 24 
ee reply letter as a. withdrawal of. 
- pleadings. pursuant to 43 ocae 4. 512 
im = “was erroneous.? 


~ Section 4,512 of Title 43 CFR 


2 : provides as follows: 


A party may aitharase a. sienaine, at 


- os any stag re of a regains without prej- 

: udice., : 
oo In the past, we Pee had two. oc- 

‘ easions to consider the construction 
and application of this regulation. 
In Ranger Fuel Corporation, the 

~ Board held that a “request for hear- 


. ing,” filed. pursuant to 30 CF R part 


100,86 FR. 780 (January 16, 1971), 


isnot a “pleading” within the mean- 


a ing of the regulation. In United — 
States Fuel Company, the Board 
concluded that a “petition for’ hear- 


: ° ing and: formal adjudication, ” filed 
te, pursuant to 43 CFR 4. 540, 87 F. R. 
(11461 (June. 28, 1972), i is a “plead- 


ing” and ruled that ,although it may — 
-. be withdrawn, the effect of the with-. 
__. drawal is a discretionary matter for 
<< the initial determination of the Ad- 


os ministrative Law J udge. | 

: Tt is instructive to compare the. 
at papers seeking withdrawal in Ran- 
— ger Fuel and United States Fuel 


: with the subject letter in this case. 
». In order to exercise its alleged rights — 


. under 48 CFR 4. 512, counsel for 


-38We note. ine passing that’ even. if na: letter 


did: constitute a withdrawal, that part of the 
. Judge’s order requiring ‘further disposition 
7 under 30 CFR part'100 was legally. precluded — 
-.. by the suspension, of those regulations. ‘See 


| 88 F.R. 10086 (April 24, 1978). 

49 TBMA. 186, 80- LD. 604, CCH Dmployment 
? Safety: and. Health Guide par. 16,541 (1978). 
-_ bo IBMA 315, 80 I.D. 739, CCH Hmploy- 
ment. Safety and Health Guide | ney: 16, 954 
(1978). 


(sen: 7 


Banger. Fuel filed the: > following | 
statement : | 


Pursuant to Section 4.512 of Title 43, 


OPR Ranger Fuel Corporation with- 


draws its request for hearing * CES a 


In United ‘States Fuel, supra, the | 


operator: originally | filed. a motion 


to dismiss and, after'a hearing with: 


| _ Administrative Law Judge, sub- 


mitted an amended motion specific- 
ally seeking withdrawal. The letter: 
in the case at hand which the Judge _ 
construed as a withdrawal makes no _ 
specific reference to the. regulation. 


and does not even use. the term. 


“withdraw.” In stating its desire not 
to press on with a hearing on the 9 
three’ alleged violations, the oper- 
ator was at most waiving its right | 
to a. full evidentiary hearing. If. 
Farrell was actually seeking’ to ex- 
ercise its rights under 48 CFR 4.512, - 
which -is unclear, it failed-to file:a- 
sufficiently precise motion. In this 
circumstance, we think the Judge - 
exceeded his. adjudicative function 
by construing what..was actually 
filed. to be a motion to withdraw.¢ - 
In providing for the right to a 


hearing under section 109 of the 


Act, Congress sought: to assure that: 
anyone. subjected to penalty . pro-— 

ceedings would be accorded ample — 
due process of law: However, the — 


io that the. right exists. does not | 
compel an operator to avail itself 


thereof. Indeed the Secretary’ s reg: 
ulations specifically. provide mech- 


| anisms 3 for decisions without ¢ a, full | | 


6 See Freeman Coat Mining: Geen 2 
IBMA 197, 209-10, 80 I.D, 610, CCH Employ- | 


ment Safety and Health Guide. par. 16, 567 ¥ 


(1978). 
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aldiitiney. Hee See 43 CFR 


4.515, 4. 044, 4.588 and 4. 590: In such ; 
_ cases, of course, a sufficient record, 


must otherwise be. generated. 1m. 


order to support findings of fact : 
and conclusions of law required a -_ 


the Act.” 


Under the regulations, the oper- 
ator’s letter walving formal hear-— 


ing “was not sufficient to. support 


summary dismissal. The rule which 
- comes: ‘closest to’ supporting sum- — 
thary disposition. ; is 43 CFR 4.588; 


however, inasmuch as Farrell did 
not specifically request a decision on 


basis for proceeding under that rule. 
See generally United Mine Workers 


of America, Local Union 1590, Dis- 


trict. @ Vv. Rushton Mining CO: 
| pany. | 

: “‘Cansejanitiy, we have decided to 
vacate the order of dismissal’ and 


remand the: case for further pro-. 
ceedings. Tf the operator decides to 
file a specific request. for judgment : 
on the existing record, the Judge 
may proceed under 43 CFR, 4.588, 
If Farrell does. not :perfect its mo- - 
tion .pursuant ‘to that regulation, 
the Judge should treat the. waiver © 
as a nullity and proceed toward 
hearing. In the event: that the ‘op- 
erator fails’ to peepend to further 


7? See: Kings’ Station. Coal ‘Corporation, 2 


IBMA 291, 301, n. 7, 80 LD. 711, CCH Em-_ 
ployment — Safety and Health ‘Guide. par. . 


16,879" (1973). 


‘82: IBMA 89; 80 L D. 653, CCH mupioyuenk: 


| Safety and | ‘Health - Guide par. 15 465, recon- 
7 sideration denied ; 2 IBMA 55, 80 LD: 4655." 


~Lconcur: 


: Indian. Lands: 


s orders issued. by” the Judge, sum: 


mary disposition under the Secre- 


tary’s default regulation would ap- _ 
- pear a ae 43 CHR 4. 544. 


| ORDER, . a 
WHEREFORE, are to she. 2 


| authority delegated to the Board by... 
the Secretary of the Interior (48. 


CFR-4.1(4)), the order of dismissal . 


in the above-entitled docket IS VA-’ 
‘CATED and the case » . 
| MAN DED for further proceedings _ 
consistent with this opinion. _ fs 
the existing record as ‘required by 
- the regulation, there was and is no 


| Dav Doan, Mu ember. : * 
C. E. sapien Zz tee 
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Aopeal cons an ‘administrative deci. 


sion | canceling Jong-term business. - 


lease, 


Affirmed. 


Leases: “gid Permits: 
Long-term Business: 


‘Where. a: Jong- term business lease, ap- 


proved by the Secretary, was negotiated 
by an Indian lessor, and: ‘where ‘the lease: 
includes the provision “* 


al 


nate this lease cued ‘such lease’ may. 


be: ‘canceled by the Hecretary’o on behalf of ; 


IS RE- . 


Cancellation Cae. 


-* * Lessor, at) - 
the sole option. of the ea may termi-. ee 


— lessor. 


ae 10205 "DECISIONS - OF THE DEPARTMENT 


ie lessor. upon easor's demand ‘where 


the default is undisputed and the breach r 
«of covenant is material, _ 
"APPEARANCES: Donald N. Belveal, 
Attorney at Law, Newport Beach, 
California, for Villa Vallerto, a To 
_.. ited partnership and Howard T. Lane, 
ae general partner, appellant; Raymond 
., @. Simpson, Attorney at Law, Loxg — 
oa ~ Beach, California, for Mildred L. P. 
_ ‘Patencio, lessor; William: M. Wirtz, 
Attorney at Law, Interior’s: Office of 
the: Solicitor, Sacramento, California, 
for the Area Director and the Director — 


of. the Palm Springs Office of the Bu- 
ean. of: Indian Affairs, appellees. 


. OPINION BY MR. McKER 


IN TERI OR BOARD OF 
INDE AN APPEALS 


This i is an appeal from the Site. 
- mento Area Director’s June 25, 


No... 55, Mildred L. Pp Eatento, 


oN OTICE | ‘Is — 


“HEREBY | 
GIVEN: That a notice of appeal 
4 dated July 8, 1973, was timely filed 
a by” Villa Vallerto, a California lim- 
ited: partnership lessee, and the said_ 
appeal i is hereby docketed under the’ 

i” above number. - | 
| By special delegation of authority 
this appeal. addressed tothe Area 
2 Director of the Sacramento Office of | 
| ‘the Bureau of Indian Affairs, was 
transferred on. September 14, 1973, . 
_ by the Assistant Secretary of Inte- 
tier to the Director, Office of Hear- 
ie fogs and Appeals, for final determi- : 


OF THE’ INTERIOR tenn.” = 


‘nation. ye copy of the. delegation i is. | 


attached as “Appendix AS? AC fur- 


ther general delegation of authority. 7 
-was issued August 6, 1978, by the | 


Director to the Boar d ‘of Indian Ap- — 


‘peals as an ad hoc. Board, eae o 
as “A ppendix B.” | , 


The Area’ Director’ ’S memoran- 
dum. on.appeal dated August 27,. 


1978, addressed to the Commissioner 
of the Bureau of Indian Affairs, is.a: 


part of the record transferred tothe 


‘Board. Attached thereto is a copy of | 


lease PSL-139 with amendments, _ 
and supplements.. The Area Direc-. 


| : _tor’s memorandum with 28 attached 
documents duly itemized. constitutes 
- the record in this matter, 


The appeal involves the periem 


ao tion of a. lease having aterm of 65. 
years covering a portion of Palm 


Springs Allotment No. 55 held: in 


1978, order canceling lease PSL139, trust by the United States for Mil- 


| Contract No. J53C014201756 ‘cover- 
: “ing a, portion - of Palm. Springs, Al. 


dred L. P. Patencio, an enrolled 


member of the Agua Caliente Band 
of Mission Indians. Ag is. herein- 
after discussed, the effective date of 


said lease’ is’ red: as. September. 85 


1971. The lease: consisting: of a com- 


posite-of several documents was.ap-" 
proved by the Area Director of the 


Bureau of Indian Affairs under-au- — 
thority delegated by the Secretary: 
of the Interior pursuant, to the-re- 
quirements of 25 CFR. Part. 131, 

with noted. exceptions. ay. 


_ Beginning: shortly’ after: the ond | 


e; of the first year of the lease, ;succes- 
sive notices of default: were issued to. 

the lessee by the Area Director ab 
the request of the lessor. By regis- 


tered letter of December. 21, 1972, 
the: Area, Director: gave: notice. of de- och 
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fault in per fociantios of several pro- 


violations.” 
ended. February 19, 1973. 


agreement was. reached and ‘there 
was no waiver of any default. 
‘By. registered mail notice ef 


3 une 25, 1978, the Area Director: 
eanesled: the leak: upon the demand 


of the Tndian lessor. 


| — Ttem 5of the lease entitled “Plans 
and Designs,” as modified by Sup- : 
plemental Agreement No. 1 dated 
July 30, 1971, required the appel-. 
plans | 


lant ‘lessee: to submit 
within. ee One hundred eighty 


(180) days from the date of this 

approval, * * *” and provided. that, 
“+ * said lease shall therefore ie 7 
come effective upon the date that 
Lessee signs the conditional ap-_ 


proval of said lease which has been 
attached thereto and made a part 


thereof * * *.”. (Italics supplied.) — 
| ~ none of the other requitinentg of 
citem 5 has been met. | 


The separate document attached, 
entitled “Approval of Supplemen- 


tal Agreement No. 1,” executed by 


the lessee acting by “Howard T. 


Lane, General Partner” is undated. 


However, the Area. Director. ap- 
‘proved. it on September 3, 1971, and 


» Mr.. ere eae toe “the ae a 
visions of the lease and specifically — | 
called attention to an impending de-— 
fault in performance of item 5 of | 
the lease. A period of 30 days was” 
allowed pursuant to 25 CFR 131.14 
‘in which “* * * to cure the claimed 
‘default in rental payment and 60 
days in which to correct: all other 
The 60- day period. 


acknowledged his signature before 


a notary public on September. 17, 4 
-1971.It could be argued that Sep-.. ° 


tember 17th should thus. be: consid- 


‘ered the date “* * * that lessee — 
signs * * * and, therefore, the ef- 
fective date of the lease. This would 
be true were it not for the state- — 
ment made by appellant on pages 5! 
and 6 of its brief contending that. 
Negotiations were undertaken to 
modify the terms of the lease to cure. 
the defaults, but with the passage of 
time new defaults occurred. No new 


the date of the Secretary’ s approval - 


on September 3, 1971, As the ae - 
tivedate. 2 


“A finding is made that a1 of the: — 


el documents ‘taken together LPs 
constitute a single contract having — 
the effective date of September Cee 

The Area Director’s | contén- . ec 
tions for the date of as 3, i971 1, oe 
| cannot besustained. . 


1971. 


The lessee admits. that. it aid. 1 not a 


comply with the provision in item 5, 
as amended, of the lease requiring 
the submission within 180 days after... ~ 
September 8, 1971, of a “prelimi- aoe 
- nary. general plan and design” for 
the development of three and one- 
half. of the seven acres of the premi- : 
ises leased. By calculation the pe-. 
riod ended at midnight on March 1, - 

1972, and default in performance 
of item 5 beginning March 9, 19725. °° 

has continued ever since. ‘No tender a 


of compliance has been offered, and ; 


Lacking compliance with item 5; x 
there could be no compliance with 


item 6 requiring the completion of | ~ 
improvements having a value of —. 
four hundred — ‘thousand: dollars tale Z 


ae court. oe 
* 2 Tn: the ieee contract toa. us, ie | 
_ ieee agreed with the lessor'in'a bi- 
-~ Jateral -contract that the discretion 
to cancel. (albeit: for cause) rested ~ 
exclusively with. the lessor. How- 
‘ever, the Secretary in his trustee _ 
_ Yelationship to lessor exercised dis-_ 
. eretion in approving the lease in the 


ae 12 ee DECISIONS: OF THE 


Fins ($400, 000) within one year - of ap- 
* « proval of the “general plan.” Item. 
oo 6. further. includes. the ‘following il 
— provision, coe ae Lessor, at thesole _ 
_ option of the Lessor, may terminate 
ae J une 25, 1973 3, the appellant was in 
e said improvements | 1s beyond. the 
- contr ‘ol. of the Lessee.” The lessee. 
ty 3 has not alleged compliance or 
os averred that its failure to comply 
arose from a circumstance beyond | 


7 this lease unless failure to complete 


7 its control. . = , 
e The provision for Se in. 
rs this lease is sufficient to distinguish 


it from’ the lease under considera- 
_ tion by the court in Seasions, Ine:v. 
Rogers O. B. Morton, Secretary. of 
Interior et-al., 848 F.Supp. 694 


(14972), which. oe no such provi- 


+ sion, The.court ruled there that since 
i the Secretary was a party to the. 
Tease (he had approved the lease 
-pursuant to 25 CFR. 181. 5(a)), he 
'. -eould not-act unilaterally. to effect its 

. cancellation and that cancellation 


was subj ect, only to the order of # the 


- first instance and again in ordering 


sie cancellation thereof for default. In. 


the exercise of discretion, the Sec- 


oe retary was not bound to.issue a can-. 

 cellation decision upon ‘a frivolous 
oe demand: by the lessor,. but upon de- 
a mand made to do so for good cause, — 
“tween Lhe D parkics. as to the amount 


7 | he had no choice other. than to. com- 


DEPARTMENT, 


gions of : 
a ‘taken together constitute one. Jease 
contract, which was terminated. by 


OF THE INTERIOR “(81 ED. , 


ply. The record: of default in per- 
7 formance by the lessee is clear and — 


no unresolved material issue of fact 
requiring: a hearing: i is presented. 
a ‘finding is made that on. 


default in performance of the lease 


requirements set forth in both items. 


5 and 6, and that such default. con- . 


stituted a breach of material provi- : 


sions of the lease.. 3 
A further finding. is as that 


item. 6 of the lease “specifically. re-, 


served to the lessor the sole option 
to. terminate. the lease upon. failure 
of lessee to. perform. its: covenants. 
Based. upon such findings, a con- 
clusion: is reached: that the Area 


Director acted in behalf of the les- 


gor within his authority in the issu- | 
ance of his decision canceling lease 
No. PSL-139 on June 25, 1978. The — 


Area; Director’ Ss decision. should be. [ 
affirmed. 


*. Upon the finding dist ties provi- -' 
the . various documents : 


cancellation, it is concluded that the 
provision. therein giving the. lessee - 
an option to purchase was, termi- 


nated. The. lessee had no- ‘further 


right remaining after issuance of 


the Area Director’s order of cancel- 


ation, . 
A finding 1S. ne upon ‘hes es- 


tablishment of September 8, 197 1 ,as 
the effective date of the lease, that. | 
the record of rental payments is not 


sufficiently clear to support a find- 
ing of default in payment or rental. 
There is no apparent. dispute, be-” 


“ope ; e 3 ADMINISTRATIVE ‘APPEAL. OF: yILta VALLERTO™ ae EBS 
ee as uc ) _ MILDRED. L. P. ‘PATENCIO oe ee ee 
ad anuary 16, 197 


oF Ene panes hick have: actu- 


ally been made. The.only dispute 3 is a | 
as to the application of the pay-. 


ments. “The rental due between Sep- 
tember 3, 1971, and the June 25, 


1978, cancellation, can be galeulated. : 
The deficiency, if any, can be deter- — 
mined ‘and collected | from the les- — 


see’s cash bond. 


The record is also deficient i in 1 that. | ees | 
: = Mr. Richard 8. McDermott, Director iz : 


‘it omits any specification of alleged 


- default in the payment of taxes, and. ‘ 


no. finding of default is made here. 


~The Indian lessor has at all times 


refused to consent to the suspension 
‘of the cancellation pending ae 
tion of this appeal. 


“NOW, THEREFORE, by virtue 
| We CONCUR: 


of the authority. delegated to: the 


Board of Indian ‘Appeals by. the © 
Secretary of-the Interior, 48 CFR 
41, and by Appendixes “A” and — 


Mrs. ‘Mildred L. P, Patencio a - 
855 Mel Ave.” 
Palm Springs, CA. ‘92262 


Mr. William M. Wirtz, omiey : y 


-- Depar tment of the Interior | 
_ Office of the Solicitor 
2800 Cottage Way: 
Sacramento, OA. 95825. uP RS 
My. William EE. Finale, vee Director ee 
- Bureau of Indian Affairs _ 5 alan 
a Room ‘W-2550, 2800 Cottage Way ee 
_ Sacramento, CA..95825 — 


Bureau of Indian Affairs Office - 
«BST South Palm Canyon Drive. 
Palm Springs, Ca. 92262 | 


This. decision is “final: for the’ 


2 Decesmnent: 


Dav a McKen, Chairman, | ae 


ALpxanper Hi. Widen Memb er. 


i Mrrenmut J. Sanaau, M ember. 


«BR hereto, it is ORDERED that. 


the action of the Area Director in 
im canceling the lease is affirmed: 


IT IS FURTHER ORDERED one 
| that the lessor was and is entitled to 
immediate Possession: of the Tease- : 


. hold. 


“quested, this date to: 


Mr. Donald N. Belveal . 
Attorney at Law. 
- Suite 12, 881 Dover Drive 
.... Newport Beach, CA. 92660 
| Villa Vallerto and 
- Mr. Howard T. Lane -_ = 
.  Suite.5, 410 So. Buclid St. 
- - Ansheim, CA, 92801 
2 Mr. Raymond C..Simpson._ _ 
‘Attorney at Law. 
- Suite 406, Security Bank. Building . 
ilar Beach, CA. 90802 


: tet Pah al s Te 
coi copy: of. this decision 3 1s eles ss 


By certified mail, return receipt re- 


- APPENDI x A 


“September Uy, 197 73 


; Muronanpuat 


Director, Office of. Hearings : e 
and Appeals | | a 


- Froar: For the ener to the. See- : ea 


retary of the Interior 2% 


Sunszer: Appeal by Villa Vallerto = 
from the Sacramento Area Di-. 
rector’s Cancellation of. — . 


/Spri ings Lease No. 189 | 
Enclosed for handling a your ae : 


office j is the case file in the subject 
matter as submitted by the Area 
Director’ s letter of decaerics 27, 1978. a 


oan DECISIONS oF THE ‘DEPARTMENT OF: THE INTERIOR ce 


Fosa ies The eles was s canceled for ¢ cause on. 
Sune 25,1973. _ | 
This noted that the Area Director 
So eens: that the Jease cancel- 
lation. be suspended during the 
pendency of the appeal. If this is 
done, it appears. that such action 
would restore the lessee’s s, option to | 
poe » purchase: under Article 388 of the 
>. Jease. We are; therefore, asking the 
.. Area: Director to ascertain’ the In- | 
dian landowner’ s wishes in this re- _ 


“gard: and to accordingly ax advise hie 


_ Office. - | 
tee, iene: await: Peed om — ; 
| the: Area Director before. acting on 
a: the proposed suspension. | 


tT. W. Taxtor 
z APPENDIX B 

August 6, 1918 
aie ae | 


; : To: Chairman, Board. of Indian 
| Affairs | 


“4 From: Director , 


os “ Sussnor: Delegation of Authority 


a, - Pursuant to the authority of the. 
ORS Dono Office of Hearings and. 
Appeals, to appoint Ad Hoc Boards 

of Appeal, 48 CFR 4. 1(5), the © 


- Board of Indian Appeals is hereby 


hae authorized to consider and rule upon 
= appeals from decisions of officials of 


-the Bureau of Indian Affairs and 
aie to issue decisions thereon, deciding - 
noe finally for the Department all ‘ques- — 
os tions of fact and law necessary for 
cee the comple adjudication of the 1 is- 


a 


fel ED. 


sues. This AA ine authority: shall re- 


a ‘main in- force and effect until’ the 
~“Board’s. authority to hear such | ap- 


peals is published in the _ ederal 


Ja AMES M. Dax Director. 
‘UNITED. STATES v. 
ELMER WM. SWANSON 


14. TBLA 158 
" Decided i onavcury 1 6, 1904, 


“Appeal from a ‘decision of Adninis- 
trative Law Judge: Robert W. Mesch ? 
“holding three mining claims null and 
void -and~ dismissing a_ complaint 
against seven millsite claims, (Con- 
tests: Idaho 1347, Idaho 4090.) 


“Asirmed in ‘parts reversed in perk 


_ Mining Claims: Discovery: Generally 


To constitute a discovery on a lode min- | 
ing claim there must be an exposure on - 


the claim of a lode or vein bearing min- 
eral which would warrant a prudent-man 


in the further expenditure of his ‘labor 
and means with a reasonable: ‘prospect of | 
“ guecess i in developing a valuable mine. 


“Mining Claims: Discovery: Generally 


| Evidence of mineralization which. might’ 


warrant further: exploration work within 


a claim rather than development of a 
mine is not sufficient to constitute a dis- 


covery of a. valuable mineral deposit. 


| Mining Claims: Millsites 


A millsite claimant is entitled te receive’ 
only that amount of land needed for his: 


mining and milling operations, and this 


amount can embrace’ a tract of less: than 


1The title “Aaministrative Law J udge” re- 


placed that of “Hearing Dxaminer” by order of 
. the..Civil ‘Service. Commilecion 37. FR. ‘16787 


(August 19, , 1972). 


4 


ae acres. There. is. ‘nothing within: the 


. relevant. statute which prevents the: Gov- 
ernment: from. granting less. than five- . 
acre’ tracts ‘when. need. for -a lesser’. 
'. amount of surface area: is. indicated. The 
Teference to five acres within the relevant — 


statute is a maximum, not an. absolute; 
automatic grant. 


> Mining Claims: : ‘Millsites | 


AD millsite ‘claimant, -when challenged ‘By 
‘the Government, must demonstrate use. 
or occupation. of all the area claimed 
“within each millsite location before he 


will, be . granted. a patent: for the full 


not. proved to be needed for mining and 
| milling purposes may ae go to patent. 


“Claims: Patent. 


“Section 42 of the. net of. August 22; 1972, 
86 Stat. 612, revoked the authority of the 


Secretary of the Interior to issue patents 
for. locations. and claims in ‘the. Sawtooth. 
National Recreation Area. Valid. *mill-. 


site claims situated within the recrea- 


tion area may not. go to patent, but such - 


“ result does ‘not prevent or. interfere with 
the full exercise of a claimant’s right 


"to. further work. and. develop his valid 
millsite claims subj ect, to compliance with 


_ the ‘rules. and Tegulations covering fed- 
eral’ ‘land on which such ooams are lo- 
cated. 


_ APPEARANCES: ‘Ti ames: Ci. Herndon, 
* Bea. ‘Salmon, Idaho, for. contestee; 
‘Evol. B.. Benson, Esq., Office of the: 
“General Counsel, Department of Agri- 


culture, Ogden, Utah, pe contestant. | 


OPINION. BY MER. ‘RITVO. 


INTERIOR BOARD OF LAND 


APPEALS. 


Tse M. Swanson has ape 
‘to the. Secretary. of ane Anterior 


ees ee UNITED: ‘STATES | v: BLUMER M. ‘SWANSON 


a ae ae a Jonwary 16, 1974 _ oe | 
froma decision inte March 7, 497% 3 2 | 
‘by Administrative Law J adge Rob- | 


ert W. Mesch, insofar as it held the- : 


‘Rex, Zee and Zenna lode mining — 
‘claims null and void: The Forest © 
‘Service, United States Department 
_ of Agriculture, has appealed to the _ 


Secretary of the Interior from the . 


same decision insofar as it dismissed - 
the complaint challenging the va- - 
lidity of the High Tariff, Clara, Lit- 
tle Falls, Livingston, May, Trens. ; 


‘valle, and Deadwood millsites. .. ~ 
amount requested. That area. which is 


-At the request of the Forest, Serv: : 


“ice, the Idaho State Office, Bureau 7 
. of Land Management, issued com- 
~ et. of: August. 22, 1972—Millsites: | 
© Patents—Millsites: : ‘Issuance—Mining 


plaints challenging the validity of. ; 


‘the above three lode mining claims os 
‘and seven millsites. The. two con+ . 
tests were consolidated for purposes © 
of convenienée and a hearing was © 


held on July 11 and 12, 1972, at Sal- 


- mon, Tdaho. 


“Aside from Saas je tis. 


-contestee in both complaints, there 
‘is no relationship between the lode 
mining claims ‘and the ‘millsites. we 


They will. be treated separately’ in : i 
this opinion. The mining claims - 


7 will be considered first. 
Mining Claims 


_ The Rex, Zee and Zenna lode rite” 


‘ing claims are located i in secs. Qand. 
10, T. 9N., R. 17 E., B.M., Custer: | 


County, Idaho, Challis” National = 


Forest. ? The Zee and ‘Zenna, claims — 

- were located in October of 1967, and = 
the Rex claim was located i in n March oe 

of 1968. aoe 


a The Rex ui and Zee loge sista ArT the. seveli. 7 


millsites are all embraced within’ the bound- es 
‘aries of the Sawtooth National. Recreation Ae 
. Area, established by the «Act of pba 22,0 0° 
“1972, ‘Public ie 92-400, 86. Stat. 612. 83 


7 . ve "DECISIONS: 3 OF THE 
a ‘The contest sounee these: digeee 
- was filed on April 15, 1971. The com- 


. plaint, charged: 


adn ‘The land saneaced: within the. lim. 
ie, ite. of the claims -is nonmineral, in char- : 
"as. yet, to obtain the services of some-. 


- acter. se 
os Valuable ioinerals: have “not been 
_ found: within ‘the limits of the ‘claims 


“ “go'sas. to ‘constitute a valid. ‘discovery 
| <o swithin the: meaning: of. the mining laws. _ 
8, The claims are not ‘being. held in 
be good. faith for bona. fide mining purposes. | 


The evidence indicated that there 


‘were no. workings or. improvements | 
_ onthe claims other than a:road that 


crosses the: three claims. The: road 


was constructed in 1969 by Swanson 


_ allegedly to provide access to poten- 


tial drill sites on the claims. No 
- drilling was ever done and: the road | 


has served asa convenient. access 


7 to the contested. millsites: owned *Y 


| : ; the contestee. 
The Government’s witnesses kesti- 


4 fied. that they had:examined the . 


~ on the three claims passes the reasonable . 


- ‘claims, taken and analyzed samples, 


eo and the results of their examination “ 


- did not show minerals of any sig- 


nificant: value. Vernon T. Dow, a 


mining engineer: for the Forest 


_.. Service, expressed the opinion that 
a person of ordinary prudence 
would not be justified in the ex- 


“ penditure of time and money to de- 


. velop the claims, nor even.to further 

explore the claims. (Tr. 42, 48, 44.) _ 

- Kd Barnes, a mining engineer. for — 
_ the Bureau of Land Management, 
testified that he could find no min- 


: eral deposits that would warrant de- 
velopment of the claims. (Tr. 61.) 


- The contestee testified that his 
; _-spectographic analysis of the claims 
is indicated. appreciable | amounts of 
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te oa 
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various - oe (tr. ay He. 
stated. that. in 1969. he drove 4500 


_ feet through the claims making a 


‘cut: for a road’in order ‘to bring: in 
a drilling machine, but was unable, 


one ‘to drill the claims.. (Tr. 70,.72.): - 
Following the hearing, a post- 


ce brief was submitted by the — 
| — a mrt n° ‘pertinent : 


2 ee ‘does: not ‘come peters: the 


: ee ‘Examiner and seriously con- 


tend ‘that there is sufficient mineral — 
‘present: to. warrant -further development. 
“However, Contestee wants . it. clearly . 
understood. by the Hearing Examiner 


. that at ‘the- time he. located the claims — 


he did so in good faith and ‘that it was. 
not until further work was done on the 
claims that there was an indication ‘to 
him that perhaps mineral was not in suf- 


ficient quantities to warrant further de-- 
| velopment. (Brief at 2.) Nee 


Oe AL this. time Mr, Swanson does | 


not urge that the mineral found to date. 


prudent- -man. test. However, the Con- - 


“testee points out that the evidence clearly 


Shows that he acted prudently at: the _ 
time ‘he discovered ‘the claims and that. 


he acted as a reasonable and prudent - 
He also urges that it is 
clear that ja roadway. across the three. 
_ claims was the best access to the high 


miner would. 


country beyond, for everyone concerned : 

. (Brief at 4)” a ae 
| —ARter - reviewing: - the complete 
record, the Judge concluded that 
valuable minerals: had not ‘been 


: found within the limits of the claims 
so as to constitute a valid discovery 7 


within the meaning of the min- 


ing laws. Accordingly, the mining 
= were declared null and void. 


On appeal, the contestee asserts | 


that the Administrative Law J udge : 


Mayes eee UNITED 


- ey copied the prudent man 
test: to the facts presented at the 
hearing. While Swanson concedes 
that. the surface mineralization 


itself does not warrant. additional 
- development, he argues that there 
was sufficient mineralization to 


| justify further. exploration by core- 


drilling on the claims: 


The point that the Contestee 1 aes. on | 
‘appeal is that a minor. (sic) would be. 
considered - reasonable. and prudent in. 
- core-drilling the property. The fact ‘that 


the reasonable, prudent minor (sie) test 


| - was limited only tO surface: ‘discovery is » 


in. error, (Statement: of: Reasons at 2.) 


-This argument is without merit as 


| a Administrative Law A) udge ap- 


| | plied the correct test. The standard . 


_ applied by the Department of the 
_ Interior to determine the validity: of 


mining claims is-well established. | 
To constitute a discovery upon a. 


lode mining claim there must be an 


: exposure on the claim of a lode or 
_ vein bearing mineral. which ‘would | 


warrant a. prudent man in the 


‘further expenditure of his labor and — 
means with a reasonable prospect .. 


of success in developing a valuable 


mine. Castle v. Womble, 19 LD. 455,. 


- 4ST (1894) ; United States v. ‘Cole- 
man, 390 US. 599, 602 (1968). 

Appellant is Basically arguing 

that the mineralization exposed on 
the surface of the, claims. justifies 


_ further exploration. to determine. 
whether a valuable mineral deposit — 
This does not constitute a 
discovery. In United States v. Gon-_ 
 dolfo, 9 IBLA 204, 207 oe the 


exists. 


Board stated: 


, 582-501—T4-——2 _. 


Cora A, Kohl, 
‘United States v. New Mexico Mines, Inc., . 
3 IBLA 101. (1971) ; 


407 ( 1968). 


STATES v. ELMER M. SWANSON» oe i aes 
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ke Bvidence of mineralization which ‘ 
may justify further exploration - in. hope ~ 


— of finding a valuable. mineral deposit is 
not synonymous with evidence of ‘miner: — 
alization which. will Justify: the. expendi- 


ture of labor. and money with a reason- a 


able propsect of success in developing-a — 
valuable mine. Only the latter constitutes fe 
discovery. . enautt: Mining. Company ¥. 


Tysk, 419 F.2d 766 (9th, Cir. 1969), cert. Aas 
denied, 398 U.S. 950 (1970) ; Converse. Y. 


_ Udail, 399 F.2d 616 (9th. Cir. 1968), cert. - 
- denied,. 393. US. 1025 (1969) ; 


United — 
States of America v.. Charles W. and 
5 IBLA 298 (1972) ;~ 


Mu orvel Mining Co. 
Ve Sinclair Ott and Gas Co.,. et al., fo) i D. . 


The | periaie. Pee dem 


- strated that mineralization exposed. 


on the mining claims did not war- - 
rant development. Accordingly, the 
J udge’s conclusion that valuable - 
minerals had not been found within 


the limits of the claims so as to con-. 
- stitute a valid discovery was corréct, 


and the Rex, Zee and Zenna, lode 


—mnining » Ae were aia de- ae 
clared null and void. : : | 


| M illsites. 


The High Tariff, Claas Little 


“Falls, Livingston, May, Trensvalle . 
_ and Deadwood millsites are located 


in approximate secs. 1 and 12, un--— 


surveyed. ‘'T.. ON.,. Be AG. so BM. Pe 
Custer County, dah. “They eS - 


situated on both sides of Jim Creek 


just above its confluence with Big 
Boulder Creek in the Challis N ae 
tional Forest. The millsites are con- 


tiguous and each contains five acres | 


of Jand. They were located on No- : 
vember 8, 1967, in connection with — 


Ato. séme degree in connection with 


re . known as the Livingston, Mine. 


© Qn. April 21, 1967, Elmer Swan- 
| “gon. filed an application for.a patent 


= covering the millsites. On April 9,. 


‘ ; 1968, the Government initiated a 
contest against this patent: applica- 


tion. Tn its complaint, the Govern-. 


: -oment charged : 


: 1. The said rill sites 2 are not being used © 
“for bona fide mining or milling purposes. 


: 2 The said mill ‘gites are not being used 


for ‘nor occupied ‘by a mill or reduction 


works nor associated facilities. 


3: -All said mill sites are not laid. out a 


in as regular. .a- form as: reasonably 
et practicable. 


At the hearing, the Government’s 


- witnesses testified that they had not. 


- seen any milling or mining opera- 
-‘tions:on the millsites until the time 
-of «the hearing. Marvin Larson, 
“fermer District Forest Ranger, 


3 stated that during ‘his estimated 50 


: visits | to the millsites between 1958 
~ and.1969, he did not see any milling 
_or mining operations. (Tr. 99.) Dan 


2 Pence, District Forest Ranger since — 
. /1969, testified that he‘never saw any — 


~ -use-being made of these claims for 
-, maining or milling purposes. (Tr. 
119.) Both men testified that the 


‘ sites had been used for other pur- 


ie poses such as. the rental - cabins, 


_ “ horses;. and shower facilities, and — 
- -the-sale of. candy, postcards, and. 


. gasoline, (Tr. 100, 103, 120.) 
Swanson’ testified that he aad 


~“- 


- other workmen had for many years: 
_ lived: on. ne millsites while work. : 
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Es patented fieders mining aie 7 
_. bearing the same names as the mill-_ 
.. -sites, All seven. are now being used a 


“the patented lode mining claims 
before the’ hearing, . ‘Swanson. en- 


tered into a lease-purchase agree-— 
‘ment with Mine Developers, Ine, 


~ 


| 1S Ep.- 


was . being ire to ecole the 
Livingston Mine. and stockpile ore 
from the mine onto the millsites. 


(Tr. 108, 109.) On April 94, 1972, 
aiter initiation of this. contest: but _ 


an experienced mining concern, In’ 


April of 1972, the company sent a 


crew of men to the property to work 
on the mill and’ other facilities | on | 


‘the millsites. Swanson testified that 


under this-agreement the Living- 


ston Mine. and the seven millsites — 


are presently being operated for 


-mining and milling 1 ee | 
183, 198.) 


Beths sides .gave further poet 


Imony regarding. the quantum of 


 -land- being used for mining .and 


milling purposes. This. aay 


will be discussed below. , 

In his decision, the. J ew gave 
the following nee of the | 
millsites : | : 


a ‘The individual mill sites contain the: 
following 


‘improvements and/or) have 
been put to the following uses: 7 


High Tariff: 


Manager's house, assay office, office, 
bunkhouse, two storage buildings, 
-a. school, two. unidentified build- 
ings, and connecting eee tere 


: Clara : 


Night. separate eractses identified 
as living quarters, an unidentified — 
building and connecting pOBWAyE ae 


Little Falls : 


' Five separate structures identified as 
living quarters, storage of ore > and = 
connecting roadways. ae 


ivinestons 


One > structure ‘identified as living 
quarters, storage of-ore, a bridge. 
and connecting roadways: | 7 


8 


44)" lg ae 


f- ope a 


‘May: 


| necting roadways. 

Trensvalle > — 

- eal and flotation. mill, crusher, shop, 

tank, tailings pond, storage of ore 

3 and eens roadways. 

: “Deadwood : | 
‘Tailings ot and connecting road- 

_ 62 ways. . 


- After reviewing fhe record, J wige. 


: ‘Mesch concluded : 


ae find that the High Ta riff, Clara and 
‘Little Falls moill sites are valid. I am not 
willing, however, to conclude that- the 
Livingston, May, Trensvalle, and Dead- 


wood mill sites aré-valid with respect to 


all’ of the land included | within the mill 
sites. The ‘evidence presented by the 


—* Forest Service does not.support the asser-- 


tion that’ more land is included within 
these four miill.sites:than.is necessary ‘for 
_the storage of ore. However, the evidence 
. asa whole is not adequate to sustain the 


conclusion ‘that all of the land within the 


~ four ‘mill sites is necessary for mining or 
milling operations. 


7 ~ Having. made this finding, die 
a J udge then ordered that the com- 
plnint challenging the validity of 
the:-seven millsites be dismissed be- 
cause the evidence did not support 
the Government’s allegations i in the 
complaint. ne 


On appeal, the Goverment con-_ 
tends generally :that. the Adminis-- 


trative Law Judge’s decision was 
incorrect in the following respects: 
(1) in finding that the millsites 
were productive, used for bona fide 
mining and milling purposes, and 
_ not held for speculative use; (2) in 
concluding ‘that the Government 
had not demonstrated that more 
_ land was. ‘located than -actually 
| needed | for mining. and mullang 
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operations; (8): in ‘nok: inaking. a a 
- finding that, even if the claims were - 
valid, they ‘could not be patented - 
since they were situated within the 


Sawtooth WN ational - 
Area. | : 
Patenting ore ands as. 


Recreation Be = 


- millsites is authorized by. 30 U.S.C. i 
-§ 42 (1971). The portion of section 
42 here applicable reads as follows: 


“Where nonmineral Jand not contiguous - 
“to the vein or lode is ‘used or occupied by | 
.the. proprietor of such vein or lode for - 
P mining or milling purposes, such. nonadja- a 
cent surface ground may be embraced. - 
and . included in .an application ‘for. a tex 
‘patent for such vein or lode, and: thesame - 
may be patented therewith, subject to the / 
_ Same preliminary requirements: as-te. Sur. 2 
“vey and notice as are applicable to veins 


or lodes; but no location ‘made of’ such 


nonadjacent- land shall. exceed five acres. i : 
*k oe % mets Seah v2 

‘The first, question Siena cen-. ; 
ters on whether Swanson has. Sumi 


ciently complied with the. law’ s re- ~ 
quirement that. the lands be “aged 
or occupied *°* * for’ mining’ or o 
‘milling purposes.” In Charles Len- . 


nig, 5 L.D. 190, 192 (1886), the'De- 


_ partment: enlarged. nen the > statu : 


tory language: 


The second laces: ot this. section smani- . h 


festly. makes the right to’ patent. ‘a-mill 
“site dependent. upon. the existence on, the — 


land of a quartz-mill or reduction-works. : ay 
But the terms of the first clausé are more ©. 


‘comprehensive, Under them it is not nec: 


essary that the land be actually a ‘mill 
site.” They make the use or occupation of _ 
it for mining or milling purposes the only ° . 


pre-requisite to a patent. The proprietor : 


of a lode undoubtedly: “uses” ‘jion-con- | 


tiguous land. “for mining or milling ‘pur- m 
poses” when he has a quartz-mill or re-- 


duction-works upon it, or when in any — 


: ponies manner he employs it in connection | 


with ‘mining or milling. operations. For 


example, if he uses it for depositing “tai. 


es ings” - or storing ores, or for’ shops or 
houses for his workmen, or for collecting 
water. to run his. -quartz-mill, I think it 


clear that he would be using it for mining 
7 or: milling purposes. I am also of opinion | 
that “occupation” for mining or milling 


. ‘purposes, so far as. it may be distinguished 


. from “use,” is. something more than mere | oe 
millsite has been put into .produc- 


tion. The J udge concluded, and.we — 
agree, that the evidence demon- 
strated a.good faith intention to use. 
some of the. land within. the..con- 
tested. millsites for mining sand hes 7 
- ing purposes. 7 EDS a a ee 


: naked. possession, and that it.must. be 


~ evidenced by outward and visible signs of 


the applicant’s good faith. ‘The manifest 
“purpose of Congress was to grant an addi- 


tional tract toe a ‘person who required or. 


expected to require it’ for use in connec- 


tion with. his ‘lode ; ‘that. is, to one who 


- needed more land for’ working his lode or 
: “reducing the ores than ‘custom . or law 
“gave him with it. ‘Therefore, when an ‘ap- 


.plicant is not actually using the land, ‘he 


“must” show such. an occupation, by -im- 


_ proveménts‘or otherwise, as evidences an - 
‘intended use of the tract in good faith 


| for: mining or. milling purposes. 

* "The Government ‘contends’ that 
conan has not met'the test set out 
in Lennig i in that there was no pro- 


- ductive use of the millsites for min- | 
ing or milling purposes: We do not. . 
agree with this contention. While. 


_there was testimony indicating that 
“various hon-mining activities, were 


"being. engaged in and that only .a° 


‘Tainor amount of ore had’ been with- 


drawn from the Livingston Mine, 


“there y was still adequate evidence of 


mining and storage. activity demon- — 


- strating good faith use and occupa- 
tion. for 
7 purposes. 


| ~ Appellant invested. a gonsiderable . 
sum of money: in acquiring his min-_ 


ing and milling properties and 
spent a number of years devoting 
oe and means to reconditioning 
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mining and ee 7 


_ ESL ED. - 


“he Tivnpeten Mine and. extracting : 


and stockpiling millable ore. In _ 
1979, appellant entered. into a lease- | 
pur chase agreement with Mine De- 
velopers, Inc., in order to further _ 
exploit the worth of his mine and - 
millsites.. The Livingston Mine is 


now operative and the flotation mill | 
above Jim Creek on the Trensvalle — 


“The Major ‘problem. In? See ‘case 


“revolves. around the. Government’s | 
second contention. that more land — 
was located than actually needed for 
mining and milling purposes. The 


Government argues that a millsite 


claimant can only locate and patent 


land which is reasonably necessary 


. for use. dn his mining: and. milling 
“operation. ‘Swanson is accused | of 
having laid out his claims 3 in an im- 


proper. form 7 in that he has. not ate 
tempted. to make economical tise of 


public land in such'a way as to take 
the minimum required amount nec- | 
essary for his operation. — 


In the Case, of Hard Cash. and | 


‘Oiker: Mill Site Claims, 34 LD. 895, 


327-328, sea the | _ Department | 


| said : 


kek TL wag stated j in Meee: Copper 


Company case, supra, p. 180, that “whilst 


no fixed rule can well be established, an 
seems plain that ordinarily one mill-site 


E affords abundant facility for the promo- | 
tion of. Taining operations upon a single 


body of lode claims, * Tt follows that if 


, more than | one. e. mill-site is applied for in 


7 : wonnedaon’ with, a group of lode claims, a 


: sufficient and satisfactory reason there- 
for must be shown. The storage of.a.quan- 
tity of ore upon each of the four mill- 
sites. in. this case, where there is nothing 
to show. but that the area embraced in 
one of them would be ample for such 


storage, is but’ a mere colorable use of 
- the wnill-sites, which does. not: satisfy the. 


requirements. of the statute. 


#H ard Cash andieates the strict- 
ness of scrutiny which will be given 


- ‘to applications for multiple. mill- 
sites. The decision signifies that, use 


~ and: occupancy of land in excess of» 


one. millsite, even for a group of 
- Jode claims, will be allowed only in- 


sofar as. the applicant is able to 


show a reasonable need for all the 
_ dands claimed. | | 


In this instance, the- Ceyeriient 


a is not looking to invalidate all but 


one millsite. Rather, the _Govern- 
ment has charged in its complaint 


that all of the cnillsites are not laid 


out in as regular a form as reason- 
; ably practicable i in that certain mill- 
_ sites,.or portions of them, are not 
required for. the -contestec’ S- Sper 
ation. : 


‘ In- J. Be Hoggin, 2 L.D. 758 
(1884), . the. Secretary: ruled on. a 
ease. wherein the claimant had at- 
__ tempted to patent two pieces of land 
as millsites, one of 41% acres, an- 


| : | ‘ 
other of 4% acre, in conjunction with i in Fes statute. ae clearly a ceiling 


- measure, not an ‘absolute, aitomatic .. 


a patent for a lode mining claim. 
~The Commissioner had ruled that 
the claimant had to choose between 
_ which of the two sites it wished to 
use, but-could not use both. The Sec- 
retary overruled this decision..and 
held that since the amount in both 
locations did not exceed the five- “acre 
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maximum, both collage should oe 


‘permitted to stand. What i is worth | 


noting is the closing paragraph ; 
within the decision at i 56 : | 


I may add that in some ietaneee: it 
might be necessary for the proprietor of | 
the vein or lode to use or occupy-only one. 
piece’ of nonadjacent surface ground. for ~. 
mining or milling purposes, and. in. other”. 
instances more than one piece might: be... 
quite necessary and: proper. I think. the 
practice ‘under said section should be to 
allow the entry of such number. of pieces, 
within the restriction: of five acres, as _ 
may appear to. be necessary for such 5 min- es 
ing and milling purposes. a 


The Secretary’s Ser ter OL? 
how the statute should be adminis-- 
tered clearly indicates that a claim-— 
ant is entitled to receive only. that 
amount of land needed for his min- - 
ing and milling operations, and-this — 
amount can embrace a tract of less 


_than five acres. Furthermore, there 
1s nothing within the statute which — 
prevents the Government’ from — 
granting less than five-acre tracts 


when need for a lesser amount of. 
surface area is indicated. The stat- 
ute states that the location - shall _ 
not “exceed five acres.” Webster's 


New World. Dictionary, College” 
‘Edition (1973) defines exceed as fol- 
lows: “to go or be beyond (a litnit, — 


hmiting regulation, | measure; etc. y 33 
OM ae ” The reference to five acres. 


erant. | Ree 

| We believe that j in 1 granting a “gra- - 
tility ofa millsite the Government i is 7 
entitled to require eflicient usage, So. 


that only the minimum land mi ? : 
4s taken. All other Tand « can then. be : 


ee 
coed by. the Government és: be 
used for public purposes rather than 
— for possible non-mining use. — - 
—. ‘The Board. concludes that the law | 
P ee a claimant, when. chal- | 
“ Ienged by the Government, to dem- 
_ onstrate use or occupation of all. 
the area claimed within a millsite 
location before he willbe granted 
oe patent for the full amount request- 
ed. That area which is not proved 
-to be needed for milling and min- 
Ing purposes may not go to patent. 
, Inthe case at hand, the evidence . 
- indicated, and the J udge’ so con: 
_. cluded, that the claimant had not 
“ demonstrated that he needed all of 
the: land area for mining and mill- 
"Ing operations.’ Despite this finding, — 
the Judge dismissed the complaint, 
. apparently due to the Judge’s belief. 
_ that. the. Government had not ade- 
; quately. demonstrated that more 
land is:included ‘within the millsites 


than needed for storage of ore. 


7 


~The Judge apparently limited the. 
‘ thrust of fie. third charge to the. 
_-question. of whether the four east-. 

erly claims contained more land 
. 'than.is necessary for the storage of _ 
- ore. The Judge seems to have meant. 
that the: claims included no more: 


land. ‘best suited for storage than 


“ necessary. He did not imply that. all 


_ ‘poses. 
- that only five acres. would provide. 
» storage: for the mnaximum amount. 
7 she would be held on the claims and a 


“of the.land.in these claims was 
- necessary for storage. The record 


makes. it plain. that. only part. of _ not being used for mining or milling. 


purposes. and that the Government _ 
~ would. object. to that. part of the — 
 millsites going. to-patent.. (Tr: 126.) 
Larson: ‘stated: that. ‘Swanson. later... 
reacted to this warning by clear: 
__ ing the trees <u the area and stor- . 


_, these claims is-needed. for that} pur- | 
Contestee’s. witness. testified - 


mg See Judge’ S ‘conclusion quoted in the text. 
. supra, | 
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arose naturally from the fact that. 
this was the only use attributed to 
the portions of the claims not used 


for housing and administration (the. | 
three westerly claims.and. a small. 


part of the Livingston) or for the 
mill (the northern third of. the 


Trensvalle and a tiny bit of the 
Deadwood). Thus, even 1f-we as- | 
sume that five acres is necessary for _ 


storage of ore and no more than 


that.for the mill, crusher and shop, 
_ there is still some seven to ten acres 
_in the four easterly claims to which | 


no usage can be assigned. 
The Government’s witnesses tes- 


tified that more land was being used . 
than was needed for mining’ and 


milling’ purposes. Larson testified 


that in 1967, he discussed | with : 
Swanson the patentability of the 


area south of Jim Creek on the Liv- 
ingston, May, Trensvalle and Dead- 


wood millsites. He pointed out to 
| Swanson: that. about: nine acres cov- 


ered. with. Douglas fir timber were 


fo 


Ca eed ‘ mae 


ay (SLED. ay 


: fon maneuvering a eae nd loads oo 
ers (Tr. 215, 216) while the four ior 
claims cover 20 acres. | _ 
‘We read the chivd charge. more 
broadly. It includes the general al-) _ 
—legation that the claims were laid 
out. to cover more land than was _ 
needed for any legitimate mining — 
and milling purpose. The Govern-— 
-ment’s emphasis on-storage of ore — 


_ bo ok Bs 
Pek 
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ing. Fall anantitics of ore. ‘on. all 


| the. sites. (Tr. 127.) 


_ Dow deseribed the storage of the 
ore-as laid out in several different 
rows, all of which could have been. 
put.on any one of the millsites. (Tr. 


184.) He concluded that. given nor- 


mal production, all that. would be 
needed -was some areas north of Ji im 


- Creek for mill, tailings and storage. 


(Tr. 185.) On cross- examination, — 
~ Dow did ‘testify that.the millsites 
‘proposed for storage by the claim-. 

ant would be more economical to use. 
than alternative, unrelated millsites 
owned by. Swanson. (Tr. 227.) He. 
. did not'suggest, however, that all of 
the millsites j m dispute were: need 7 


for storage. 
-- . To-be.more explicit, we may ex- 


“amine the pee of the millsite. 


claims. 


First, con ena observa- 
tions may be helpful. A strip of for- 


ested: land: lies along the southern © 


portion of. these claims, approxi- 
mately. 100 feet by at least 600 feet. 


(Tr. 216.) The contestee. does not. 


_ plan to use that area for storage. 
(Fr. 216,217.) The creek known. as 


- Jim Creek, cuts across the claims in- 
a northwesterly direction , from 
-.. about 200 feet north of the southeast. 
— corner of. the. Deadwood, the most. 
easterly claim, through the center of _ 
- the Livingston, the central claim of | 
_ the seven, to about; 150 feet south of ' 
the ‘northeast: corner of. the High - 


Tariff, the most westerly claim. 


_ Seana S. witnesses testified. that - 
-° the best area for storage lay in‘that 

‘part. of the: four easterly claims 
south of Jim Creek.. (Tr. -170, 218, © 
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O14, 900, 221.) ‘Oils estimated ‘tliat Cs 


“. there were five acres running ~ 
through these ‘claims between. the . 
ereek on the north and the timber. a 
on the south. (Tr. 215-217. ). While — . 


the area, south of Jim Creek may be — 


the most desirable. storage area, — 
other parts of the claims are also _ 
suitable for storage. (Tr. 134, 136, . 
139. 204.) e 


Going from west to east, we note = . 
that the High Tariff, Clara, and Lit- 
tle Falls millsites have a total’ of | 


thirteen structures identified. as liv-. es 


ing quarters. Additionally, there i is’ i 


a bunkhouse and manager’s house _ 
on the High Tariff. The contestee. - 
gave no ividication that all of these. . 

quarters would be needed for his. — 


operation. (Tr. 109, 110.) Further-. 
more, Dow testified’ that. the Clara. - 
and High Tariff millsites would be... 
sufficient for men’s quarters.and of- 
fices. (Tr. 185.). | of 
-Most.of the sree on. the thre ee. 
westerly claims are situated within 


the middle sections of the claims. - 
We note. that practically. all-of the | 
- southern portions.are covered with. 


timber with also a scattering of 
wooded area in.the northern one- | 
third sections. No mining or milling : 
purposes have been assigned to these. . 
areas. (Tr. 216, 217.) a . 

Moving east. to. the “Livingston: . 


millsite we find one structure identi-. 
fied as living quarters situated in the — 


center of the.claim a short distance: os 
from its western. boundary. The. 
only ' ‘other use is storage on a.small 


_ area ‘In its: ‘southeastern. part. J im. ~ 


Creek: divides: the Livingston. into« 
approximately: os ‘northern, and. : - 


"DECISION Ss OF ‘THE 


“ oe rates: The Sine ered 
~ to. above is also in the southern me 
half. What. use then i is to be attrib- 


7 ‘uted, to the northern part of this. 
| | all of the areas covered by the mill- . 


~- gites: 


 millsite? 
' Next, comes the May, the first of 
- ee sites measuring 217.8 feet 


4 from east to west and 1000 feet from 
-. north to south. ‘Only the southern 
. third lies south of Jim Creek. ‘The 


northern. third might | be necessary 


- asa maneuver area for the mill com-— 


plex situated to the east on the 


ne Trensvalle, but as. the record re- 
~veals, the center portion of the 


claim has been assigned no function. 


Next, comes the ‘Trensvalle. Tis | 


. dorbers third contains mill build- 


2 ings. Again not more than a third » 
lies: south of Jim Creek. Part of the | 


. - center is occupied by a tailings pond, 
_ which is unsuitable for ore storage. 


| : Thus the center third. of the claim 


~ has no purpose. (Tr. 212.) 
-° The east claim is the Deadwood, 
_ No more than a quarter of it Ties 


- south of Jim Creek. Its -center. is” 
ae covered by part. of the old tailings 
pond which begins on the Trens-. 


valle, and is unsuited for storage. 


Its westerly boundary. runs through | 
_ the extreme northeast corner of the. 
Thus, moving the claim 

line ten feet or so to the east would 
have put the entire: building in the — 


. crusher. 


 Trensvalle claim. (Ex. 7.): Again, 


_ there.is a large area of the claim to 
_ which no mining and milling: pur- 


: pose can be assigned. 


_ Thus, we can only conclude: that : 
: the record. demonstrates that these . 

* seven claims. encompass an area sub-. 
: stantially: in* excess of what is. 


DEPARTMENT oF: THE INTERIOR 


I8L.LD. | 


eer for, mining “and milling _ 


purposes. 
The aeeallniee witnesses did not 


Lawrence Baker, : a mill operator - 
at the Livingston mine and witness 


for the claimant, testified on direct. 
examination that in his opinion all — 
»_ of the land claimed would be used 


for storage. (Tr. 173.) However, on 
cross- examination he admitted that _ 
the. ore was not presently being _ 


stored j inan efficient and economical ._— 
- manner in that it would be prefer- 


able to push it up high and con- 
solidate the ore rather than let it | 
lay out in long, low ae (Tr. -_ 
180.) — = 
“Frank Tatt,. a mining engineer 


employed by Mine Developers, Inc., 

testified that the-most suitable area 
for storage would be the land below 
- Jim Creek and that a large portion. 
of the four easterly claims would’ be — 
On cross- 


required. (Tr. 214.) 
examination Taft stated . that his 


opinion was based upon an estinia-~ — 
. tion that 60,000 tons of ore would. — 
be stored on the sites, (Tr. 219. ) He . 
‘then admitted that 30,000 tons 


would be a more reasonable figure, 


thus cutting in half the pad ee 


required for storage. (Tr..220.) 

The Department has held that a 
millsite is a location under the min-: _ 
ing laws of the United States sub-: - 


ject to the samé procedural require- iy tabs 


ments as mining locations. Hagle- 


Peak Copper Mining Co., 54-1.D. 
251, 253°(1983); James W. Nicol, 


44. LD. 197, 199 (1915). Where, as. 
here, the. claimant's : compliance : 


mining. 


i a se “UNITED. STATES UV. ELMER M. "SWANSON 
a tte oe ik January 9, 1974 
7 swith. ihe eons. dae is. “chal: 


2 lenged by the Government. and. 8 


- prima facie showing is made that 
the claims are invalid, the burden 


then shifts to the appellant to show 


by a preponderance of the evidence | 


‘that the claims are valid. /oster v. 


. Seaton, 271 F.2d 836, 8388 (D.C. Cir. 


— -.1959).; United States v. Murer, 4 


 TBLA 942, 244 (1972); United 


Statesv. SMU.P. Mining Co., 67 LD. 
141, 144 (1960)..The: appellant has 
not met.its burden a as to. these seven 
claims.. _ 


‘Iti is the eaclaaen ae the Board 


that the appellant has failed to sus- 
. tain the burden. “of ‘showing ‘such 
present, occupation or use. of the 
seven millsites, as now located, as 
would satisfy the requirements of 
Accordingly, © the - 


_. the statute. | 
-Judge’s decision insofar as it dis- 


_ to the .seven.-millsites. is. set aside: 


While all of the claims may not be 


held valid as presently located, we 


— do-not believe that they should be | 


8 ge invalidated an toto since there are 


that have been. used or occupied for 


select the millsite areas that the con- 

‘testee may properly retain. The con- 
~ testee is therefore allowed 90 days 
. from receipt of this decision within 
“which to amend his millsite loca- 
tions to bring them into compliance 
with the law:as we have discussed 


it. See United States v. Guidoni, 


AN 80414 (October 28, 1965). 


If he does so, but the Forest — a 
ice deems the 1 new locations still not 


7 decision. 
_ All documents are to i ae S 
upon the adverse party in accord-. 


‘ tice. 


- to be i in eres with the 1 views” ie 
expressed herein, it may submit HB 
views to this Board. | | 


If he does‘ not amend his - loca- 


tions, the Forest. Service will sub- 
mit to this Board its recommenda- 
tions describing which. parts of the | 


claims should be held invalid. The ~ 
Board will then issue 8 final. | 


ance with the Board’s Tules of pracy: 
As to the Government's third ¢ con- , ea 
pection: that no patents may be 


- granted. on appellant’s valid mill- 
site claims because they are located 
within the Sawtooth. National Rec- — 


reation Area, we must. agree. “The 


Act creating this: recreation. area, _ 
, 7 provides 1 in section 12 that.: 
~ missed the complaint with respect | 


Patents shall not hereafter ae issued < 


for locations and claims her etofore’ made ae: 


in the recreation area under the mining Bs 
laws of the United States... | 


(Act of August ¢ 22, 1972, 86 Stat : ; 


(615. ye 
i areas within, each of the millsites _ 


"Appellant argues y that's section +o, : 


was not meant to have a retroactive — 
‘and milling purposes. ‘ 


Neither. do we deem it. feasible. to 


effect but was only intended to ap- 
ply to patent applications made | 


after the enactment period. As ap-.— 


pellant’s millsites were located and. 
challenged prior to the enactment of . 
the Act, appellant claims that the 
section does not apply to his claims. ~ 

Appellant’s interpretation of sec~ - 


tion L is a corrert: = “Congress: in e 


| 4 While seetion. 12 was ‘intended to a ‘ 


guish the right of existing ‘claim holders to 


proceed to patent on. any - claim: within the 


recreation area, section 10 of, the Act with- 


i eas. that this section, should, in Lo | 
land on ‘which such: dlaims are > lo- 


— -fact, preclude the issuance of patents 


to claimants holding valid, existing | 
“ interests prior to enactment-of the — 
-. Act. In describing the impact of 
- 'gection 12, Representative Roy A. 
_ Baylor, member: of the Committee - 


son Interior and Insular Affairs and 


‘Chairman of the National Parks 
: Subcommittee 


‘and . Recreation.’ 
stated : | 


As I Hage: ‘pointed. out, any person 


“holding a valid claim is: entitled to pro- 


. ~eeed-to patent and thereby acquire fee 
title to the lands involved. Section 12, in 


sa ‘effect, extinguishes. that right with re: 
-.. .spect to lands located .within' ‘the recre-_ 
_ ration area,.While this probably ereates'a | 
fe ‘Tight. to some compensation, its value may 
 “not:be “too: significant since the right to- 
"prospect, develop, ‘and mine the claim is 
Protected by the terms of the' bill. 


. ° (Congressional Record, FH. 325, Jan. : 


ye 26, 1972.) 
Paria 12. e the Act of August 


_ 22, 1972, 86 Stat. 612, revoked the - 
+8 on deo of the Secretary of the” 
... Interior to issue -patents- for loca- 

- rtiens’ and claims in the Sawtooth 
“National. Recreation Area. Accord-_ 
i ss ingly, those millsite claims of the 


. -contestee subsequently. found to be 


“valid may not go to patent. This 


: conclusion, however, should. not be 
: began as preventing or-interfer- 


. dng .with.the full exercise of the - 
aor aie nee right to further work and - 
: - develop his valid millsite. claims. 


ae ae to compliance with the rules 


caraws the. land from facie: ining Haima ; 


: “Subject to valid: existing Tights, all Federal 


“Jands located in the recreation area are hereby — 


“.-withdrawn from. all forms of location, entry 
: and patent under the mining laws of the 


*“... United States.” Act of August : 22, 1972, 86 


- Stat. 812:) | 


DECISIONS ‘OF. aa DEPARTMENT OF THE INTERIOR | 


of ce D. _ 
and’ aint covering ‘federal s 


cated. - ae om 3 
hetetors. pursuant: to fis au- 
thority delegated to the Board. of 


‘Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 
sion"1s affirmed with respect to the - 


Rex, Zee and Zenna lode mining 


claims. - The ‘decision is reversed 


with respect to the High Tariff, 


Clara, Little Falls, Livingston, 


Deadwood, Trensvalle and: May 
“millsites aad remanded for action — 
consistent with the v views expressed : 


herein. 
| Mary Rirvo, u ember. 


Ww E CONCUR: 


-Doveras E. Fiawncques, Mu ba 


Epwarp Laas ember. - 


HERMAN. A. KELLER 


‘14 TBLS 188 
| Decided Ta aniuary 1, 1974 _ 


Appeal from 2 decision of the Montana’ 
State Office, Bureau of Land Manage- 


ment, canceling a ‘simultaneous draw- 


ing from which a qualified card has 


been omitted, and determining lease 


priority on the basis of a new drawing 
which ‘included all. ase cards, 1 


"Affirmed. 


a Oi and Gas Leases: Aplications: 
| Drawings , 


‘The protest of a -atiecesattll drawee. idk 
a drawing of simultaneously filed oil ands - 
gas lease offers against the cancellation . 


a git ee: oe | HERMAN im UKELDER er ae oe ar 


i. of: that: drawing: ianaae one. “offer hea~ 
been erroneously omitted from it, and: 
_ against the holding of a second drawing 
with all: offers perncipeune is de 
= denied. | 


Oil and- Gas Leases: 
. chaser | 


| ‘chaser protection afforded by. the Act of 
September 21, 1959, 73 Stat. 571, as 


amended, 30 U. 8.0. § 184 (h) (1970), as. 
| Tegards. an oil and’ gas ‘lease, the lease - 
Must have issued; until execution’ and 

_ issuance of the lease, only. an offer exists 


and the .assignment. of rights in such an 


Offer is without the purview of. the bona — 
fide purchaser provisions in the Mineral | 


_ Leasing Act. 


| APPEARANCES: fornia J. Pollock, - 
Esq, of Pollock, Meyers & Hicksteadt, 


-. Marengo, Illinois, for appellant Her- 
man A, Keller; LaVern C. Neff, Esq., 


of Bjella & Jestrab, Williston, North | 


Dakota, for eigeas Rae Ann ‘Ross- 
land. - pot , ae 
OPINION ‘i _ 
MR. HENRIQUES 


I N TERI ORB OARD OF 
LAND APPEALS 


- Herman A. Keller appeals from ; 
the decision of the Montana. State | 


Office, dated April 13, 1978, vacat- 


ing the simultaneous oil sud gas: 


: leasing drawing held on March 5, 


_ 1978, at which his drawing entry 
ecard for. Parcel No. 58, was given 
priority and on the are of a: ‘sub-- 
sequent drawing held April 2, 1973, 
awarding priority to one Rae Ann 

: Rossland. The State. Office action 
was the result of a discovery, on. 
March 21, 1978, that an ony card | 


for ‘that. parcel hail: oe ae in- ee 
cluded. in the March By 1973, ‘draw- ~ 


ing. The State Office decision cited. 
. BR. E. Puckett, A-30419 (October. 


| 29, 1965) as authority for its'action. .. 
Bona Fide, Pur- 


On appeal appellant: argues two. 


| points. First, he contends ‘that: the | 


Per In ‘order. to. invoke fis bona fide pur- 


passage of time from the original _ 


drawing to the discovery: of the ex- — 
cluded entry card in the instant case 


is so much greater than that: which = 
occurred in R. F. Puckett,:-supra, — 


- that. the latter case cannot ‘be ‘said 
to control the disposition of this. 
appeal. While we recognize { that, ap- 
- pellant’s contention is not without: oe 


some validity, we cannot agree that — 


the greater length of time manifest- fe 
ed in this case is. sufficient to re- | 


move the case from the ambit of the ~ 
general rule. Puckett is merely one. “ 
of many cases which stand-for the: 
proposition that if.an entry card is’. 


excluded from a simultaneous. draw-" 
_ing that drawing is void and a new > 
drawing, -with all of the cards in- — 
eluded, must beheld. See-e.g., Craig 
Martin, 6 IBLA 387 (1972) ;R. Don- _ 

_ ald Jones, A-29631 (November 4... 


1963); Maa #. Christensen, A = 
29703 (September 17, 1963) ; John - 


H. Anderson, 67 I.D. 209 (1960). In: 
“the instant case the drawing’ OC= :. 
: curred on March 5, 1973. - 


-It- appears that the Montana wate : 


Office retains the envelopes received - | 
during the simultaneous filing pe- = 


riod for not less than one month. On ~ 


‘March 27, 1973, an employee of the 
office, while searichitie through the — 

: February _ envelopes for unusual . 
stamps, prior to destruction of the ~ 


envelopes, discovered the entry card. : 


Ss 


: 481-1878, of Mesa Verde Oil Com: 
pany for Parcel. AEBS, together with | 
the requisite remittances. for pay-. 
~ ment of filing fee and of advance 
. rental. The card. was with an ‘enve- 


Tope. received February | 96, 1973, at 
10 a.m. The State Office determiried 


a that, the Mesa Verde card had been. 
; ‘timely. ‘received for the February | 


“ simultaneous ‘procedures. but inad- 


fe vertently - had not been separated. | 


_ from. its. transmittal envelope and 
80: improperly had. been excluded 


"from: the, drawing held March. 5, 


1973. Thereupon. on April 12, 1973, 


| the State Office proceeded to hold 
anew drawing for Parcel #58, in- 


eluding all the. qualified drawing 
-entry cards. Certainly, increased 
' diligence on the part of the State 
- Office personnel would have avoided 
any of these problems, but the fact 
that the discovery of the omission 
~ took 29 days in the case at bar as op- 
posed. to the. three days which 


elapsed in the Puckett case does not 


--vitiate the need for a new drawing 

in which all parties. are given an 

opportunity: to participate. — - 
Asa subsidiary argument to this 


~ first point, appellant complains of 
. the failure of: the State Office to 


notify him of the intended redraw-’ 


ing until after it had occurred. He 


notes that in John ZL. O’Brien, 


- A-30416 (April.8, 1965), the De- 


. partment held chat there i is no. need | 
to conduct a new drawing after the. 
discovery of an entry card excluded . 
_ therefrom when the excluded offeror 
withdraws. his offer. in advance of . 
the new drawing. Appellant. con- 


DECISIONS oF THE. DEPARTMENT: oF THE INTERIOR 


(SLED. : 


: siege that had he been aware ofthe 
impending — redrawing. he would 


have. entered. into negotiations with 


Mesa Verde Oil Company i in an at- 
tempt to convince it to withdraw its: 


offer. While. we perceive no barrier — 


to an early notification of the suc- 7 
cessful drawee of a scheduled re-. 
‘drawing, appellant points tonoreg- 


ulation that would require the State 
Office to’so act. While such a course 
of conduct might be justifiable, we 
cannot say. that.it is required. | 

. The appellant’s “Second pana 
tion is that a 50 percent interest in | 


the lease had been assigned to one | 


Hi G. Klotz and that. under the pro- 


visions. of-the Act of September 21, 


1959, 73. Stat. 571, as amended, 


30 U. S.C. $184. (ln) (1970), Klotzis 


a bona fide purchaser. whose interest 


cannot be'terminated. ‘The short -an- 
-swer to this argument is that no 


lease having been issued, the Act of 
September 21, 1959, supra, does not — 
apply in the instant case. The Act 
provides 1 in. relevant. part: _ 

The right to eae or forfeit for viola- 
tion of any of the pr ovisions of this chap- 
ter shall not apply so as to affect ad- 


versely the title or interest of a pona fide. 
purchaser of any lease, interest in a lease, | 


- option.to acquire a lease or an interest 
therein, or permit which lease, interest, - 
option, | or permit was acquired and .is 


held. by a qualified person, association, 
or corporation in conformity with those’ 
provisions, even. though the holdings: of 


the person, association, or- eorporation -_ 
from which the lease, interest, option, or | 
‘permit was acquired, ‘or of his predeces- 


sor in title (including the. original lessee 
of the iene coe may have been can- 


ceeled¢ or ‘forfeited or may be or + may have: 
.. been: ‘subject to near or forfeiture . 
- (Italics , 


_ for any ‘such violation. 
added.) _ 7 


7 30 U.S.C. §'184(h) 2). 


Appellant attempts to ar gue es 
3 notwithstanding the fact that no- 
- lease’ ever issued to him, Klotz pur- 


chased an. “option to acquire a lease 


or an’ interest’ therein,” and: thus 


| should be afforded the protection. of 


bona. fide purchaser status. We. do 
not agree. The phrase “option to ac- 
quire a lease” presupposes the exist-" 
ence of the lease. Until the lease 
‘issues all appellant was possessed of 

| “was the right to be accorded priority 

- if the lease issued, al other things” 


being regular. Sée e. Gs : M cDade Vv. 


Morton, 353. FE. Supp. 1006, “1010 


(D.D.C. 1973) ; Schraier v. Hickel, 
419 F.2d 663 (D.C. Cir. 1969). It is 


: precisely because the drawing was_ 


not regular that it was canceled. 
And it-was the drawing that was 
eanceled, not an existing lease. 


_ Appellant has not cited any court. 


decisions in support of his position. 


_ Nor are we aware of any. On the 
3 contrary, in an. analogous. case the 
United States Supreme. Court held 

- that bona fide purchaser protection 


a was not. available to those who ac- 


quired. interests in entries under the 
-Timber and Stone Act, unless patent — 
subsequently issued. H awley v. Dil- 
Ter, 178 U.S. 476, 485-490 (1900); 
: United States v. Detroit Timber and 
Lumber Go., 200 U.S. 321 (1906). In — 
- Southavestern Petroleum Corp. v. 
Udall, 361 F. 2d 650 (10th Cir. 


ue EERMAN - aS ‘KELLER. 
a a January 1", cee | 


; Loge). She: Tote Soke ‘Sout “ok 


Appeals discussed. the. Congressional = 


purpose animating the bone fide 


_ purchaser provision of the. Mineral _ 
‘Leasing Act noting: that “Ti]t was 
imposed upon the great mass of di-' ’ 


verse - transactions. with an ‘infinite 


variation: of facts which had taken - 
‘place in the issuance and assignment oo 
of federal oil and. gas leases.” 


(Italic added.) £ d. at 654, Congres- | 


sional concern. was focused ‘on ac- 
- tions. occurring at issuance of a; lease — 
and subsequent’ ‘thereto, not. at ac- © 
tions occurring prior to the issuance _ 
of a lease. We conclude, therefore, 


that the Act of ‘September 21, 1959, - 


SUPT, IS not. applicable 3 in the case . 
- before us. 3 _ 


Because of the omission ok a quali- | 


fied drawing entry card, it was nec- « 


essary to cancel the ori iothal drawing . 


for Parcel +58, which. chose the ~ 
-offer.of Herman A. Keller for con-— 


sideration. Random selection..of the 


_ .offer of Rae Ann Rossland from alZ_ 

offers timely filed was In accordance ae 
— with long- standing Departmental | 
| policy. i“ - 


Accordingly, pursuant to the a : 
thority delegated to the Board of - 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- - 


sion . appealed from 1 is affirmed. 


Doveuas E. Hanzrquna; # . . 
- Member. a 
We CONCUR:: : 


Marrs Rrtvo,, Mu ember. 


ANNE PornDEXTER Luwis, Memb. er. 
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nabs Claims: “Possessory Right 


An assertion by: a CO- owner, of. a mining 

i claim: that his. interest has been omitted . 
“in another ™ co-owner’s : application for = 

| ‘sists of four placer claims, the Su- 


"ESTATE OF ARTHUR 0. W. BOWEN, 


- DECEASED AND. SUPERIOR PER- 7 


UTE MIN ES, IN C. 


“gia. from: a ‘decision of the Arizona 
State Office, Bureau of Land. Manage: . “ 
: : ment, rejecting. mineral: patent appli- 
‘ cation: AR. 030706. = 


~ Reversed and remanded. 


“patent is not an adverse’ ‘claim: within the 


are 


Mining ‘Gaims: | 
| _Yelidiey-—Mining'¢ Claims: : peal 
Right - | 
im ‘While the judgment: rendered by a eines 
court as a result of adverse proceedings 
is binding on the parties with. respect. to 
7 -possessory, rights, ‘the judgment will not | 
bind the Department of the Interior with — 
_ ¥espect to determination of the validity of 
. the claims or their nature as lode or 
2 placer since the. Government was not a! 
_ party to the proceedings. 


" APPEARANCES: Elmer 
_. Esq., Phoenix, Arizona, for appellants, 


” ‘Meaning ‘of ‘the pertinent statutes, ue 
USC. §§ 29-82. - re 


oe Mining Claims: "Possessory Right 


on: adverse proceedings between a. placer | 
 daimant and = lode claimant, a state. 
. court may only determine possession to 
-. that: ‘ground: which is encompassed by 
7 both claims. | 


DECISIONS OF THE: ‘DEPARTMENT: oF THE INTERIOR | 


Bowen, | 
7 Perlite Mines, Ine. Bowen’s suc-. 
cessor in interest, have appealed 


‘Determination igh: 


" . Coker, 


181 LD. LD. 
- OPINION BY MR. srorerna | 


INTERIOR BOARD. OF | 
_ LAND APPEALS 


“The Estate. of Arthur Co. Ww. 
deceased, and. Superior 


from a -deeision by the Arizona 
- State Office, Bureau of Land. Man- 


agement, dated March 92, 1972, re- . - 


_  Jecting: mineral patent application. | 
AR 030706 for the-reason that a 
state court had held that Bowen was » 


not -entitled to. possession of the 
claims. - Fe 
Bowen’s- patent spplication one 


‘perior Perlite Nos. 1, 2, 3, and. 4., 
_ However, the first ane lodated 3 in 
this area were four lode claims; two 
were located by Bowen and twowere — 


located by the prédecessors i in inter- 


est of the Sil- Flo Corp. the party’ 


asserting an adverse claim’ to | 
Bowen’s patent. application. When 


these lode claims were located in — 
1944, it was the custom in this min- 
. ing district to locate perlite asa lode 
deposit. Several years later'substan- 
tial doubts had arisen as to whether 
' perlite was more properly locatable 


as placer material. Consequently, 
many locators began covering their — 





1 §il-Flo’s two iodé datas: are the Elva Fr 


No, 1 and Sandy.No. 1: Bowen’s lode. claims 


are the David R. No.°1 and the Superior . 


. Perlite No: 1. which should not-be confused 
with Bowen’s Superior Perlite No. 1 placer 


claim. In order to avoid: confusion, the lodge 


-elaims will hereinafter. be referred to’ as: Sil- 
Flo’ S lode claims and. paver: s lode claims. 


” 30] 


_ 


rior. Perlite Nos.1 and 2, 


ar “OF. ARTHUR Cc. We BOWEN, DECEASED 
Sette ete, is Gs SUPERIOR ‘PERLITE: MINES, INC. 


nee ee 


January 2, re eee ee 


| nod cet with plasse claims in or- 


der to beable to comply with either 


the lode claim statute or the placer 
- claim. statute.” In. 1950. and 1954, 
Bowen. and. seven associates located. 
the -first two of the four placer 


claims i in his application, the Supe- 


tively.’ 


perlite ore from Bowen’s two lode 


~~ claims in exchange for royalty pay- 
- ments.and certain other obligations 
. -on-the part of Sil-Flo. In. 1955, a 
- supplemental agreement was en- 
tered into extending: the terms of the 
original grant to Bowen’s placer 
claims then in existence, the Supe- 


rior Perlite Nos. 1 and 2: - 
By 1960, Bowen had apparently 


become dissatisfied with the agree- 
- mInents and instituted an unlawful 
- detainer action against. Sil-Flo in 
. the Arizona courts. A judgment was 
. oy rendered j in favor of Sil- 
2'The lode. claim | statute is 80 U.S.C. $23. 
_ {(1970),. which - describes a lode as ‘* *. * 
_* veins or lodes of quartz or other rock in place 


bearing* gold, 
- per, or other valuable: deposits’ oe # Phe 


silver, cinnabar; lead, tin, cop- 


placed. claim statute is 30 U.S.C. § 35 (1970), 
and it describes a placer. as anything -other 


than a lode. 


8 Superior Paes. No. 2 was later: ‘amended... 


to.include more acreage. Still later, Bowen © 
acquired the interests of his. seven: associates 


‘in all of the placer claims. 


respec-. 
These two claims included 
within their boundaries all four of 
| the previously located lode claims: 
‘ the two. belonging to Sil-Flo’s pre- . 
_. decessors in interests and the two be-. 
7 longing to Bowen. | 
‘Bowen and -Sil-Flo entered into 
 an“agreement in 1954, by which 
Bowen. conveyed to Sil-Flo the 
: right: to mine, remove and. sell the 


Filo. Boe Ver ‘Sil. Flo: ‘Conn Non.” 
117905 (Maricopa. County, cos 


Super. Ct., Apr: 17, 1961);. oe 
On June-5,.1961, Bowen filed. an eS 


application for ‘patent. for four — 
placer claims, the. Superior: Perlite. _ 
Nos.. 1 and. 3 and. two: additional . 
placer claims located. in 1960 and. 


1961,- the Superior Perlite Nos. ae 
and 4, respectively. The application. — 


for patent was silent.as to. Sil-Flo’s 
‘two lode claims, Sil-Flo’s interest in 
Bowen’s. two. lode: claims, and. Sil- 
-Flo’s interest in. Bowen’s. ‘Superior 
Perlite Nos. 1 and 2 placer claims. ~ 

Sil-Flo filed. a timely..adverse 


claim with the Arizona State. Office. 


and began. proceedings. in an Ari: © 


zona Supervisor Court, asserting 1) __ 
its ownership of its two lode: claims, 
2) its interest in Bowen’s two lode 


claims, and 3) its interest in two of | 


Bowen’s placer claims, the Super- 
ior Perlite Nos. 1 and 2. No adverse. _ 
claim was filed by Sil-Flo with = . - 
spect to Superior Perlite N 08.3 
and 4. Ree 
“The: ‘Agouk Superior ‘Couit a8 


found that Sil-Flo was entitled to 
possession of its two lode claims. and | 
that Bowen was entitled to posses- _ 


sion of his two lode claims. On ap-._ 
peal the Arizona Court of Appeals 
affirmed the judgment as to the lode .— 


‘claims, but miodified it as:to. the’ 
placer claims by holding that, cere 


neither. party established right. to 
possession ‘to areas outside of: the. - 
four lode claims — in: “questions.” , : 
Bowen v.. Sil- Flo. Corp... 9: Ariz. 


App. 268, 451 P.2d 626, 5 638. (1048): 


PID ane ‘DECISIONS OF THE, ‘DEPARTMENT OF THE. 


oo Subsequent to the court proceed: | 

ings, the Successors. in interest of. 
both: Sil-Flo and Bowen ‘entered _ 
_ into a written agreement which pur- | 
oe ported to- divide the disputed prop- 
a erty and waive any adverse claims. 


On March 22. 197 2, the “Arizona 


State Office, Bureau of Land Man- 


agement, without reference to the 


_ ‘post- cal agreement of the parties 
 7e] jected Bowen’ s entire application, | 
: ‘yelying on its interpretation. of the 
Arizona Court of Appeals decision 
that neither party was: entitled to 


possession of the placer claims.‘ 


There are three basic issues pre- 
~ sented. on appeal : two: dealing with 
~ the jurisdiction of the Arizona 
-. courts and one dealing with the ef. 

- fect, if any, to be given to the e judg: | 


ment of the Arizona courts. 


- The first jurisdictional i issue con- - 


; cerns the. scope of. the Arizona 


ss court’s final decree. The appellants: 


_ have argued that since no adverse 
~ claim was filed as to Superior Per- 

~ Tite Nos. 3.and 4 placer claims, the 
- Arizona courts had no jurisdiction 


= to enter judgment. with Eospee: to- 
7 those two claims. , 
- Atter a close examination of the | 


: ‘decision of the. Arizona Court of 
o Appeals ® ‘we can find no indication 
that the Arizona courts ever intend- 


ed to assume jurisdiction over Su- 


Ok perior Perlite Nos: 3 and 4 placer 


_. claims. Indeed, those claims are not. 
only not mentioned 3 in the decision, 
but the Arizona Court of Appeals 





. 4 Interior Depasiaent deagea gan 48 CFR 


8862. 1~1, 3868.1 require proof : of saa a 
. Tight before patent may issue. - 


. ". 8 Bowen vy. Sil-Flo Corp., supra. 


g INTERIOR [8ttp, | 


foie. explicitly to a controversy 
concerning two placer claims * and - 
refers - throughout the opinion to” 


Superior Perlite Nos. I and 2. 
_ Itis apparent to us that because: of 
the broad language used-by the ‘Ari- 


zona Court of Appeals in its modi- 


fication of the Superior Court’s de- _ 
cree, both the ‘Arizona State Office, — 


and the appellants have erroneously | 


assumed that the decree was appli- 


cable to Superior Perlite Nos. 3-and _ 


4. Therefore, that portion of the ? 


Arizona State Office decision reject- 
_ ing Superior Perlite Nos. 38 rand 4 


placer claims is reversed. 
‘The second: inblediclionsis issue in- 


; volves the nature of the claims as- 


serted by Sil-Flo in adverse pro- 


ceedings with respect to Superior. 
a Perlite Nos. 1. and 2 placer claims. 


The appellants’ argue that, the 


| Arizona courts had no jurisdiction 


over the area in those placer claims 


outside of the four lode claims, since a 


the claims filed’by Sil-Flo were not 


the kind of adverse claims contem- 
plated by the statutes conferting . 
jurisdiction on the state courts, 30 
—US.G. 8§ 29-32. Those statutes Pro- | 
vide i in pertinent part: | 


_ Where an. adverse claim. is filed during | 


the period. of ‘publication, it shall * * * 


show the nature, boundaries, and extent 


of such adverse claim, and all proceed- 
Ings * * * shall be stayed until the con- | 
-troversy shall have “been settled or. de- 


cided bya court of competent. jurisdic-, 
tion, or the. adverse claim waived. .(Bm- — 


phasis added.) [80 U.8.C. § 30.] 


If, in ‘any action brought pursuant. to | 


‘section 30 of this title, title-to the. ground 
aN | Cee, shall not. ‘be established 





a 451 P. 2d at 627. 
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by either party * a4 8  fuaeene shall be _ 


entered according to the verdict. In.such 
ease * * # the claimant shall not pro- 


ceed in the land | office or be entitled to- 


a patent for ‘the ‘ground: ‘in controversy 
~ until he shall have perfected. his title. 
-Gomphasis added. y [30 Wi: Ss: C. ‘$' ‘32. J 


The appellants | argue. that these 


: statutes do not include those claim- 
ing through the title? of the patent : 
; applicant Or, as in this case, those 


-claiming..as co-owners. And, they 
argue, since. the “adverse” claim 
filed by Sil-Flo was based on the 

1954 and 1955 agreements between 
the’ parties, 


claims, the claim ‘was not ‘ ‘adverse” 
_ within the meaning of the statute. 
The appellants have correctly 


stated the principle of mining law 
that claims of co-owners aré not ad-— 
verse claims for the purposes of the 
relevant statute. This principle is 
well supported by Supreme Court. 


opinion, 7urner v.. Sawyer, 150 US. 


B78 (1898), departmental decision, » 
Thomas vy. Elling, 25 L.D. 495. 


7 (1897 ), and departmental regula- 
tion, 43 CFR 3872.1. ea 


In mining law, the source of. title 


7 is a. location supported, inter alia, 


‘by a mineral discovery. Where there 


is no conflict between different loca- 


_ tions (or-sources of title) there is | 


“no adverse claim. 7umner v. S awyer, 
SUPTE. Therefore, while the Arizona 
Court of Appeals clearly had j juris- 


7 Title i is ised in ‘this, sense to mean right. of ; 
“possession: against everyone . except. the Gov-- 


ernment. Fee. ‘title remains with the Govern- 
. ment, until issuance of a patent. 


5382-501—74-—_8__ 


by which Bowen 
granted Sil-Flo an ‘interest _ in his 


diction. to determine ‘possession. “ho: 
the lode. claims and. that area of the 


placer claims contained therein,. it 
did not: have ss? to deter: o 


Paeraey tag 


outeiile the lode a since ‘thaks 
is only one source of title to. that. 
area of the placer claims, and ¢ conse- 
quently there can ‘be no adverse | 
claim of the sort contemplated by z 


30 U.S.C. § 30 (1970).5 


There remains. to be considered i: 


| the: ‘question- of the effect of the judg- - 
ments of the Arizona courts with 


respect, to whether perlite is-locat- 


able as a lode or placer. It was — 


necessary for the Arizona courts to 


decide that i issue in order to. deter- - : 


mine possession. While the finding — | 


ofthis Arizona courts on this i issue is’ _ 
binding. on the adverse. parties. with is 
“ respect, to possession, it is not bind- — 


ing-on the Government with respect 
to the determination of the validity 


of the claims since the Government — 


was not a party to the litigation. In a: 
this regard the Supreme Court has 


| stated: 


Tt must be semenverea that it is “the . ; 
question of the right of possession” which ; 


‘is to be determined by the courts, and 
_ that the United States is not a party to". 
the proceedings. The only jurisdiction — 

which the courts have is of a-controversy 

between individual claimants, and itv-has - 
not been provided. that the rights of an 
applicant for public. lands as against the — 


. 8It should be emphasized that the lode _ 


claims held by Sil-Flo in its own right were 
“adverse claims” to the placer. claims asserted 


by Bowen within the purview of 30. U.S.C. 


§ 30, and the court properly recognized its 7 
jurisdiction . under: the statute as to. the con . 
flict Beny ce these a , 


Bae ‘DECISIONS or THE: 


eae may te determined by ‘fier 
courts. against the latter. 
a Dodge, 168 U. 8. 160, 168 (1896). i ae 


~ See Best v Humboldt "Pladoe:: 


| “Mining Co., 871 U.S. 334, 336-337 _ 

(1963) ; Clipper. Mining Co. v. Bu 

me Mining and Land Co., 194 U.S. 220, 
1. 934 (1904) ; Bowen 7 Chemi-Cote | 


~ Perlite Corporation, | 102 Ariz. 428 ; 


482 P. 2d 485, 443 (1967) ; Bowen ve 
| Sil-Flo Oorp., supra; Alice Placer 


Mine, 4 LD. 314, 317 (1886) ; 


heme. Cote Perlite Corp. v. Bowen, 


TA 1.D. 403, 408 (1965) ; Bthelyndal 


-. MeMullin, 62 LD. 895, 399-400 
(1955). 


Even -so, the Department may 
properly accept and follow the 
_ judgment of a court of competent 
jurisdiction, determining as_ be- 
tween contending parties their re- 
spective rights to, and interests in, 
the land in controversy. Thomas v. 
filing, supra, 498, This would 
necessarily involve an independent 
determination by an appropriate 


officer of the Department that the » 


judgment. expressed the correct 
: result. 
Therefore, pursuant. to the au- 


thority delegated to the Board of. 
. Land Appeals by. the Secretary of. 
«. the Interior, 43 CFR 4.1, the de- 


cision appealed from is aevened 


and the case remanded to the Ari- | 
zona. State — 


| ‘Office for further 

_ consideration. | a ise * 

| | _Epwanp W. Sromuxe, M ember. 
‘ie CONCUR: = | 

. Doveras E. Faxaraves, Mu ember, 


_ Maar Rarvo, ue ember, 


DEPARTMENT OF THE IN TERIOR 


[Perego Ve 


Act, of 1969: 


= ts LD. 
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i : 


__ Decided J anwary 25, 1 I, 


ate by. the ‘Mining Enforcement | 


and Safety ‘Administration (MESA) 


from: an initial decision hy an Admin- 


istrative Law J udge (DENV 73-7-P), : 


. dated June 7, 1973, vacating a Notice. 
: of Violation citing 30 CFR 70.100(a) - 


and assessing a civil monetary pony | 
of $45 for other violations, a 


- Affirmed as modified. 


Federal Coal Mine Health and Safety 
_ Respiratory Dust Pro- . 
gram: Computer Printout . 


A'Notice of Non-Compliance. is an official 


government record and will support a 


Notice of ‘Violation of section 202 of the 


. Aci. 


APPEARANCES: “Mrs. Eleanor 8. 
Lewis, on behalf of appellant, U.S... 
Bureau of Mines (MESA).' Castle 


Valley Mining Co., appellee, has not 


participated in this appeal, 
OPINION BY MR. ROGERS 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS _ 


“pan ground 


“Notice be Winlaton. No. 1 GM 
was issued on December 28, 1971,. 
alleging that section 003-0 of the 


Castle Valley ‘Mining Company 


(Castle Valley) ,. Deer Creek Mine, | 


‘was in violation of the provisions of 
80 CFR 70. ante which are as: 
“follows; : 


COED ee” kes CASTLE. VALLEY. MINING COMPANY | 
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sy ‘irective Tu tine - 30, 1970, eheh op: 


erator shall. continuously — maintain. the 


average concentration Of | ‘respirable dust 
in the mine atmosphere during each shift 
ta. which. each miner ‘in the active work- 


ings. of such mine: is exposed at or below 
3.0 milligrams of respir ‘able dust per. 


cubic meter of air. 


- This and other ‘agiilations: set 
forth under Subparts A, B,C, D, 
and E,. of Part 70 of Title 30, OFR, 


covering respirable dust standards, 


sampling procedures, analysis of 
samples, etc., were adopted and pub- | 
_Tished. in he Federal. Register by" 


the Secretary pursuant to ‘sections 


202 and 104(1) of the Federal Coal 
Mine Health and Safety Act of | 
1969 . (Act)? and the. Secretary’ S- 
rule-making authority i in section 508 
‘of the Act. Additionally, the Board 
takes official notice of Bureau of 
Mines Information | Circulars con- 


cerning this subject, Nos. 8503, 


dated February 1971; 8504, dated 
March 1971; 8520, “dated. August 


1971; and. 8484, cated July 1970, 


| which have been widely distributed 
and are well-known in coal-mining. 


circles? The Board also takes. offi- 
cial notice that the. techniques em- 


ployed by the Secretary 1 in carrying 
out these. provisions.of the Act and 
the regulations issued pursuant. 
thereto are based upon scientific 
‘principles generally recognized in 


the scientiiic community. : 


§§ 801-960 (1970). 


= eae Sampling and Evaluating ‘Respirabie Coal 
Mine’. Dust, February 1971 ; ‘Respirable Mine © 
Dust Sample Processing’ Laboratory, August - 
1971; Respirable Dust Sampling’ Requirements : 


‘Under: ‘the Federal Coal Mine Health and 
Safety Act of 1969, July 1970; ‘Computerized 


Programming of Respirable ‘Dust Same: 


Data, March 197%, 


on 202 of ihe ‘hed ‘and have é- | 
tofore cited regulations issued pur- 


suant thereto for the collecting and’ 


analyzing. of respirable dust sam-- _ 


ples, require the operator to- pur- a 
chase the necessary. personal sam= 
_ pler pumps and batteries from one — 

of the approved sources listed in 30° — 


CFR 70.204. In addition, the opera- 


tor must obtain individual filter 


cassettes which are pr enumber ed by — 
the manufacturer; the 
weight of’ the capsule flier” is re- 
corded on a mine data ¢ card supplied. 


with the assembly. The sampler’. s 
pump with the cassette inserted Is 


worn by high-risk miners during an 
eight-hour “shift at designated ex- 
posure areas in the mines. At the — 
conclusion of the shift, the cassette — 
is removed from the’ sampler and 

mailed immediately to the MESA 
PittsburghTechnical Support’ Cen- 


ter. Thus, under the regulations, the _ : 


operator plays an integral part in» 


_ the dust-sampling system, inasmuch 
as it is the operator’s responsibility — 
to collect and submit the cassettes: -_ 
for laboratory analysis. 


In accordance with the. regula- _ 


tions .and established procedures, 


when the cassette arrives at the lab- ie 


“oratory in Pittsburgh it is logged. wpe 
In, dissassembled, dried i m vacuum. - 


desiccator anc the filter i 1s weighed 


under controlled conditions of tem- 46 


7 tur es 
“1 PL, 91-178, 83° Stat. 742-804, 20 U.8.C. perature and humidity. The labora 


tory weight is compared with the 


pre- printed manufacturer’s weight’ aa 
— to determine the dust concentration: 


to: be recorded. After a filter: is 7 


weighed and. the sample analyzed, ; 
_ the results are telecommunicated to: 


initial a 


. 36. | 


“the Denver Automatic Dats Proc- 


a essing Center: by means of a data- 


‘communicator unit coupled to a 
-data- -phone modem system. The in- 


‘formation: telecommunicated to the 


Denver Processing Center is pro- 
-prammed into-a computer which 


7 stores. the: data and calculates the 
_ dust concentration from the. tele-_ 
~ communicated information. When 

_ ten such samples have been pro- 


_ grammed; a paper tape is generated 


Be by the computer and thea for-. 


warded to the Communications Sec- 
tion of the Division of Automatic 
Data Processing. The ‘paper tape is 
read into a teletype ASR-85 ma- 
chine, and the messages are trans- 
“mitted. to appropriate 


print-out. It is then distributed to 


the mine operator. Under this pro-_ 
cedure, MESA must rely upon the 

integrity of the operator: in per-— 
- forming the collection of samples - 
and the operator must rely upon the . 


integrity and accuracy of the results 
reported back to the operator by 


MESA in order to make the system: 


work. Of course, either the operator 


or MESA may question the reliabil-. 


ity of the system at any stage. We 


note that the regulations require 


that the computer. printout results 


“be furnished to the operator in all - 


instances, whether or not. a viola- 
tion of the standard is indicated, So 
that there i is, in effect, continual ad- 


vice to the operator as to whether. 


“DECISIONS or THE DEPARTMENT OF THE INTERIOR 


MESA 
- District or Subdistrict Office. The 
teletype message received at the Dis- 
trict or Subdistrict Office is not a 
copy but is an original computer © 


181 ED. 7 


° Hie mine. or secon of the mine in 


question is.in compliance. ~ | 
Upon receipt of the. mentioned | 


‘message, if noncompliance with the 
dust standard is indicated, a Notice. 


of Non- Compliance and Violation 


_is served upon the operator.’ ‘THis 
_ was the procedure followed which - 
led up to the issuance of Notice of 


Violation No. 1 GM to Castle Val- 
ley on. December 98, 1971. A copy 


of the Notice of Non: -Compliance 


offered in evidence in this case is 


attached hereto as Appendix No. 1. 


On July 7, 1972, MESA filed a 


‘petition for the:assessment of civil 


penalties against Castle Valley for 


this and other violations and a 


hearing on the merits | was conduct- 
ed’ on “February 8, 1978, before 


. the Administrative er Judge 


(Judge). The Judge, in his decision 
issued June 7, 197 3, vacated Notice 
of Violation No. 1 GM, and, with 


respect. thereto, stated as Followae 


AS evidence of the occurrence of the vi-. 
olation, the Bureau submitted as an-ex- 
hibit the printout sheet received from the | 
data processing office in Denver. This: 
document was received in evidence over 
the objection, of the operator. for the 
reason that hearsay may be admitted in — 
administrative proceedings... . 

The Bureau * * * was. unable to of. 
fer any additional corroborative evidence 
to support its allegation that a violation 
occurred. A single document, which is: 


: hearsay, nena alone and: unanenes a 


3 Section 104 (4) of the Act in ‘pertinent part 
provides: 


“Tf, based upon samples taken. and analyzed _ 


and recorded pursuant to section 202:(a) of 
this Act; * * & the applicable , limit: on, the - 
concentration. of respirable dust. required to 
be maintained under this Act is exceeded and 
thereby violated, * * * authorized representa- - 


tive shall issue a. notice fixing a reasonable. - 


time zr the abatement of the violation.’ 7 ee iat 


34) 
7 doés not sensieate ‘Sabstantial evidence 
upon which a finding can be made that 


ce the violation occurred. (Dee. 5. ). 


- Contentions 0 in the Particn | 


‘The ecateneea of the appellant. 


_ (MESA) is that as a matter of law 
the Judge erred in his conclusion 


_ that’ the evidence submitted, with- 
| out more, is insufficient to support: 


a. violation of section 70, TO) , Ti- 
tle 30 CFR. - | 


" Alehouph: Castles ‘Valley ee 
participated in the appeal to this _ 


Board, at the hearing below coun- 


sel for Castle Valley objected vig- 


orously to the introduction in evi- 
dence of the teletype information 


which was the basis for the issuance 


of Notice of Violation No. 1 GM. 
The objections were that no proper 


foundation had ‘been laid and that — 
the information contained in the — | 
be relied upon as the basis for de- = 


printout was purely hearsay evi- 


dence and. should not be admitted, 


-or,.if admitted, shoul’ be given no 
weight. , 

— The Judge ruled that the Notice 
of Non-Compliance was admissible 
for the reason that hearsay may be 
admitted in the J udge’s discretion 
_inan administrative proceeding, but. 
that standing alone could not form 


the basis for. a finding of a , viola- _ 


: tion. 


“MESA contends that. the J ee | 


in ruling that in the absence of 
corroborative evidence the Notice 


. of Non-Compliance could not form 


the basis for a finding of a violation, 


was apparently relying upon the . 


residuum rule which would require 


oe that & finding be es by e evi- 
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| derice which would be aidenissible 3 in o E 
a jury trial, and further contends .— 
that the nee rule is not ap- _ 
plicable to administrative hearings, - 
but even ifso that the Notice (print- _ 
out) would. be admissible in a jury — 

trial. MESA further advances the _ 
argument that the Notice of Non- — 

Compliance was made in the. ordi- | 

“nary course of business and that the ca 
information contained therein i isan ~ 


exception to the hearsay rule. It. 


urges upon the Board that the pro- 


visions of 28 U.S.C. § 1782 not only 


establish the admissibility ‘of such | 

evidence before administrative tri- 
bunals [Olympia Insurance Com- _ 
pany v. Harrison, Ine., 418 F. 2d 

669 (5th Cir. 1969), and La Porte — 
ve. United States, 300 F. 2d 878 (9th 

_ Cir. 1962) ,] but goes on to state that 


the information contained in the 
Notice of Non-Compliance should: . 


termining that a violation occurr ed. 7 
ob SSUE : 


Wistar a . Notice of Non-Com- _ : 
pliance. standing alone is sufficient — 


to establish a prima facie showing | 


of a violation of the respirable dust 
standards. 


Discussion: 


“This : is the first time tis Board _ 
has squarely met this issue. In-its re- 


view, the Board has been keenly. 


conscious of the legislative history : 


- of the 1969 Act, and notes that one “_ 
of. the principal aims of the. Con-. | 
gress, In addition to providing 
ny ‘standards | to protect, 


o painful breathlessness 


388) x DECISIONS: 
eo miners. ‘fiom neter to. life id: 
limb, was. to seek enforcement of 
- stringent respirable dust standards. 
We Daeticularly tale notice of the. 
| following | 


A new ee has i added. to the 
alr eady known Hazards of coal mining. 


ah The new hazard is not violent, it is not 
_ even visible, yet it embraces in its deadly 


arms over 100, 000 of our. Nation’s min-. 
| oa s—black lung. ' 
/ Unlike the violent death that may Te 
“sult from a- methane ignition,. mine fire, 
Or other accident, black lung. does not kill 
instautly. First, it causes many years of 
before ultimate 
: death—or—it causes heart failure. _ 
 - The.disease is caused by respirable coal 
aust, * *-*,” 
- Itis alent that a properly enforced offi. 
cial standard for respirable coal dust 
would | make a significant. reduction in 
new cases of coal worker's pheumoconi- 
—osis, and hopefully reduce the. rate of — 
progression in miners who have already 
oe eontracted the disease,* 


‘In addition 'to our examination of 
7 he lanialatiee history of Title II of 
_ the Act, we note that section 202 (a) 

of the Act provides that “such 
[dust] . samples shall be. taken by 
any device approved by the Secre- 
tary andthe Secretary of Health, 
- Education and Welfare and in ac- 
cordance with such methods, at such 
locations, at such intervals, and in 


. such manner as the Secretaries shall | 


prescribe in the Federal Register 

* * * As heretofore noted; such 

“devices and methods have. oe so 
prescribed by both Secretaries, 

In reviewing the case at hand, 

- we-believe there can 1 be no dispute 





: aherisative History, Federal Coal Mine 
: Health ‘and Safety Act, Committee on Bdu- 


2 eation and. Labor, House of Representatives, 


91st de .. 2d Sess., 111 (1970). 


‘OF THE DEPARTMENT OF THE INTERIOR 


| 1811 D. 


as ‘to pine ee of ihe éentants of 
the Notice of Non-Compliance in 


the determination of whether a. : 


violation of the. dust standard oc- 
curred. The Notice is, in effect, an . 


out-of-court statement offered for 


the proof of the matter. asserted 
therein and as such it is hearsay. It 


has been held, however, under the 


Business Records. exception to the 
hearsay rule that the information 
obtained from a computer printout 


is admissible to prove the truth of 
the matter asserted.’. We further — 


take notice that the Business Rec- 


ords Act, 28 U.S.C. § 1732(a) (1970) 
_ has been held applicable to govern- 


ment agencies IN numerous deci- 
sions,® and provides as follows: 
(a) In any court of the United States 
and in any court established by Act of 
Congress, any writing or record, whether 
in the form of an entry in a book or 


otherwise, made as a memorandum or. 
record of any act, transaction, occurrence, , 


or event, shall be admissible as evidence 
of such act, transaction, occurrence, or _ 
event, if made in regular course of any 
business, and if it was the regular course : 


of such business to make such memo- 


randum or record at the time of such act, 
transaction, occurrence, or. event or with- | 
in a reasonable time thereafter. | : 
_ AJL other circumstances of the making 
of such writing or record, including. lack 
of personal knowledge by the entrant or 
maker, may. be shown to affect its weight, 
but such circumstances shall not ‘affect its 
admissibility. 

The term “business, * as used in. this 


_ section, includes business, profession, oc- 


cupation, and calling of eu Bind: 





" _ BUnited States v. Bian 480 F.2d 1228. 


(6th Cir. 1973) ; Clinchfield Coal Company, 
Docket No. MORG 72-68-P (July 20, 1973). 
: 4 Moran v. Pittsburgh-Des' Moines Steel Co., 
183 F.2d 467 (3d Cir. 1950); U.8. v. Fried- 


land, 444 F.2d 710 (ist Cir. 1971). 


We believe the: Notice. Of Non- 


Compliance clearly comes within 
the provisions. and meaning of this 


section and as such is admissible. 
-However, we do not rest our dis- 


position: of this case solely on the 


_ provisions of the Business Records 
_ Act, and the possibly limited proba- 


tive. value of evidence’ admitted: 
: thereunder. We have also examined — 


the provisions of 28 U.S.C. $1733 


(a) (1970), and adopt the rationale 


: of the author judge in' Southard v. 


United States, 218 F.2d 948, 946-47 
(9th Cir. 1955), wherein he stated, : 


in pertinent part: 


.* * * the federal statute: Seaton 1738, 
gsoverns and the problem is one of de- 
termining the effect thereof. * * * This 
court believes that the following rule 


should be applied to sales documents of | 


government agencies when the docu- 


. maents are offered under Section 1733. The | 


Sales documents will make a prima facie 


case for sale and delivery which will be 
sufficient alone to draw an issue for the 


government in a contested case unless the 
documents are. self: vitiating: That is, 


there must be nothing on the face of the. 


documents . which throws doubt on the 


sale or delivery having been made ; other- 
_ wise the prima facie. case is not made by. 


the documents alone. . 
* * * the document contains Saething 
inconsistent * * *, Therefore, the docu- 


ments should be held to make an 1 abiding: 


prima. facie case, 


a er x a 


* + * it is believed that the rule enun- 
_ Glated here is a fair and workable one 
and gives a- reasonable meaning to the 
statute; that is, government sales docu- - 


ments will make a prima facie case unless 


within the four corners of the instru-. 


iments a doubt or question arises * * *, 
[28 U.S. 0. § 178 3(a) (1970) pro- 


| vides: 


~“(a) Books or eno naseat account or 
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minutes of proceédings of any eo 


ment or agency of the United: States: shall. . e 


be admissible to prove: the: act,. transac-" 


tion or occurrence as a memorandum of — | 
which the same were made or kept. a a 
The. reasons for. this. provision is 
‘that courts have long. indulged: teen 
the legal presumption of regularity... — 


in the conduct. of governmental. af- 


fairs and that records emanating. 
from an official ‘source pursuant to... 


law or regulation reflect the truth of. 
the event or fact, recorded. In addi- 


tion, there is a-rational justification ae 
which obtains in every recognized 


exception to the hearsay rule; that. 
is, a: cireumstantial probability of 


trustworthiness, and a aa, FOr: 7 


the evidence.? — 
This section does not alee a gov- 

ernment document received in. evi-.- 

dence conclusive, irrefutable or im-- 


‘mutable. If such papers do not speak 


the truth, the defense can prove the 
untruth of the document.* Moreover, 
we think it would be highly i imprac-. 
ticable, if not impossible, to require 
in every instance that MESA, by 

witnesses at.a hearing, account for 
the identity and chain of possession. 
of dust samples submitted to the 
testing laboratory by an. operator. 


We believe the system and: tech-... 


niques devised by the Secretary, and. 
in which the operator plays a part, 


are so conceived as to. virtually rule | _ 
out possibilities that the samples — 


were _tampered with or: that the 


7 United States v. Van Hook, 284 F.2d 489, - 
492 (7th Cir. 1960) and cases cited therein. 
8Tor instance the source data cards -are. 


mailed to Denver, where they are microfilmed — 


for recall when needed. Thus, if:the operator. 
is of the opinion that an error in transmission 


of the data has occurred he can always Tequest ~. ; 
an additional original computer printout... © 


a weighings, and. seoulang printouts. 
+ are in error. Indeed, Castle Valley 
has not indicated in the record:any- 

_ thing which would tend to show that 
there was any tampering, misiden- 


: tification, use of an unacceptable sci- 


es entific technique, or that the sam- 


plesin this case were not handled by 


. proper personnel in the customary’ 
. fashion and in accordance with reg- 
ulations. Full discovery: procedures’ 

. were available to Castle Valley had | 
_ they had any reason to question the 
reliability of the information re-. 

_-corded in the Notice of Non-Com- 

_ pliance. No irregularity has been al- 
- leged and no arguments which have 

- been advanced would tend to bring 


~ into question or refute the reliability 


of the. Notice. See Rosedale Coal 
7 Company v. Director of the U.S. 


Bureau of Mines, at 247, B. 2d 299 
. (4th Cir. 1957)° 


In view of the foregoing, we find 
7 that the N otice of N on-Compliance 
| was prepared 3 in the regular course 
of MESA business, under its clear 
statutory duty, in full. conformity - 


with the ‘Act and regulations. We 
believe, based upon our understand- 


ing that a usual and customary rou- 


_ tine was here followed, that a pre- 


> sumption may be made as to the 
.. rehhability of the testing procedure | 


and the professional qualifications 


~ of each nivel 3 in the chain of 
7 custody. ee 
| THEREFORE, we Hod ve the: 

Notice of . Non- a aad was 


_ | 9 United States v. Lavin, 480 F. 24 657, 662 
(24 Cir, 1973), 


10 Thomas Vv. Hogan, 308 BE. 2d: 355 (4th Cir, - 


1962) ; ‘United BP CECe: Vv. AChAEMSON 484 F.2d | 
. that the violation of the respirable 


-:1046. (24 Cir. 1978). 
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| properly. admissible. pursuant to 28. i 
U.S.C. 1738 (a) (1970), as a official 7 


government, record. 
We come now to ‘the question as 
to what probative. value or weight, 


should be given ‘by a Judge to this. - 


evidence. In civil. penalty proceed-- : 
ings under section 109 of the Act, 
and under 43, CFR 4, 587, the beeden: 


of proving the fact of a violation — | 


by a preponderance of the evidence 
is placed upon MESA. It is our view | 


that the Notice of Non-Compliance 


creates a prima facie case: (a pre- 
sumption of the truth) of the facts 
asserted therein. Of course, such, | 
presumption may be dissolved upon | 


. the production of rebutting evi-. 


dence. As heretofore noted, how- — 
ever, in this case, Castle Valley. has: 
not offered any .such evidence, nor 
has it presented. any substantive | 


challenge concerning the reliability 


of the sampling procedure. In the — 
absence. of any rebutting evidence, 


it is our opinion . that the Judge 


should have given probative value 
and weight to the Notice of Non- 


Compliance which indicated that a - 
violation of section 202(b) of the 


Act and section 70.100(a) of. the 
regulations had been violated. 
- After finding:that a violation did 


occur we have considered. as did the 


Judge below, and hereby adopt his: 
findings and conclusions’ with re- 
spect to the size of the business of 
the operator, the effect on the. 
ability of the operator to continue | 


in business, and the absence of a 
history of previous violations. In 


addition we have considered. the un-- 
rebutted testimony of the inspector _ 
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dust ee er because of 


 alack of ventilation i in that cur ‘tains - 


were not kept up past the continu- 
| ous miner operator to sweep or hold 
the dust away or that sufficient 


water was not provided. (Tr. 38.) 
We have determined that the oper- 


- ator was negligent in allowing the 
‘condition to exist. Further, — al- 


_ though the Board considers all vio- | 
. leon of the respirable dust stand-. 
ards to.be of a serious nature, it has 
determined that the violation in aes 


this case was confined to one section 


_of the mine and that four of the ~ : 
ten samples analyzed were below the - 


required standard and one exceeded 


_ the standard by only 0.1. milligram. atte 
Under all circumstances end erie | 


ter ia, including those considered by 
_ the Judge, we hold that a penalty of 
$20 is a for this violation. 


ORDER 


WHEREFORE, —— to the | 


authority delegated to the Board by 


_ the Secretary of the Interior (43 


CFR 4.1(4)). IT IS HEREBY 


ORDERED that the decision issued — 


‘extent: that N tice of Viclauion N O. 
‘1 GM IS REINSTATED, that - 
Castle Valley Mining Company IS | 
_ ASSESSED $20 for such violation, _ 
_and that the total assessment of $65 — 
be paid within 30 days, from the 


date ot thisdecision. 
OE, Roars, J Sn, Oaoman 


L concur: 


_Davm Doanz, ut — nia, 


_ APPENDIX No. 1. 
(## * * NOTICE OF. . 
NON- COMPLIANCE aS, 


Decenibor 28, 1971—0001 


Mine 42-00121- 0, Deer Creek, on : 


Section 003- 0, Castle Valley Mining - 
Co. | 


| Emery, Utah 7 | ; 
Tn accordance with section 20. 260 of | 


the Mandatory Health Standards, Pe 
undergr ound coal- mines, the fol- | 


lowing is a cumulative average con-— 
centration of respiratory dust, rela- ~ 
tive to the aber. section of your 








June 7, 19778, Is MODIFIED to the | mine. 
et nk. | oe oa a3, Tntake air | | 
Cassette No. - Date Concentration. Prod. —_—— — ; —~ 
Pie, * oi Pt ete. oR ‘Cassette Date Concentration. 
10016540. (09-10-71 - 03.1: 0469 10020710 12-20-71. LA 
10018616 PART e, tie OLRe.. © 22. OBIE hn al eS aes eee 
10019260 © =: 12-07-71 OO 2 OS Vieateetare oae ee te 
10018587 2871 OB 60005... Eee pee esa ee ae ee 
10002257, 1243-71 OB MONOD GO ak acs OPE EL ce een hd tet date 
- 10018600. 12-15-71 BSC PET ae eae SR oetne an Renee Reno KS oe Pe 
10004750: 12-19-71 OGG) ai > OMB Mes. eect he a a pe 
10016404. 12-21-71 08.6 0700 pee ee aN see apt ee 
 MOOLSEEE ET OIG © NORRIE ce ree ee ee ee 
100020867 oor eens ne eee nn nn ee eee cat enter seen 


(1223-71. (06.6 0580 





NorEe:—Cumulative 034.7 average O48; 


ae 


enters compliance panel permit | 
_.. Béemit Nol “Deis - Date ‘Limit 


issued _ expires 


~ "990000 60-00-00 90-00-00 30 milligrams, =~ 
sass eae Cae —— Board upon a petition for reopen-: 
‘ing of probate filed by Mike Celes- 

_ tre, Esq., for and in behalf of Von- 


: “ESTATE OF TON-NAH-PA 
_ (WAVAIO ALLOTTEE NO, 011410, 
DECEASED) 


2 IBIA. 152° 


| Decided J anuary 28, 1 19th | 


Petition to reopen. | 
Denied. 


225.0 Tidtaw: Probate: Evidence: 

Generally | 
The findings of an. ‘examiner ‘of inheri- 
_ tance will not be set aside when the 
_ findings are supported by substantial evi- 
_ dence adduced ata Probate pe 


375.1 Indian Probate: \ Reopening : 
Waiver of Time Limitation 


_ Petition to reopen filed more than three | 
of the hearing and as a result did not 


years. after the final determination of 
heirs will not be granted. unless there. is 
; compelling. proof that the delay was not 


occasioned by the lack of diligence on the. 


part of the petitioning party. 


375.1 Indian Probate: Reopening: | 
Waiver of Time Limitation 


. Tt is in the public interest to require 


Indian’ Probate proceedings to be con- 


~ eluded within some reasonable time in 
order. that property rights of heirs and 
: evieee in trust allotments be stabilized. | 


ae APPEARANCES: Mike Celestre, Esq. - 
- for petitioner, Voncelle, also known 
‘as Atad Yazzie or Mrs, ‘Teddy Herman 


 Vietor. On 


"DECISIONS or THE. DEPARTMENT. OF. THE, INTERIOR - 


181d. 
OPINION BY UR. WILSON 


INTERIOR. BOARD OF 
INDIAN APPEALS | 


This matter comes before 4h ; 


celle, also known as Atad Yazzie or 


Mrs. Teddie Herman Victor, here-- 


inafter referred to as_ petitioner, 


| pursuant to 48 CFR 4.242. 


The estate herein. having been | 
closed for more than three years the 


matter was properly referred to the 


Board of Indian Appeals by Ad- 


- ministrative Law J udge Richard B. 


Denu, in accordance with the pro- ; 


"visions of 43 CFR 4.22 (h). 

The record indicates the decedent 
died in July of 1941 and that her 
estate was thereafter probated by: 


the Peperinent 4 on J pany 15, 
1944. 
The petitioner in support of her 


| petition to reopen alleges : 


(1) That the petitioner had no notice 


attend the hearing. 

(2) That neither the petitioner’s hus- © 
band, Teddy Herman Victor, nor any 
other representative of hers attended 


_ the hearing in her behalf, 


(3) That the examiner‘erred in award-. 
ing Hosten-Nez-Begay, a 14. share in the 
decedent’s estate as the surviving hus- . 
band and awarding him a further 14 share 
as father of Shorty-Nez-Begay, subse- 


quently deceased son of the decedent. 


(4) That the shares awarded to Hos- » 


ten-Nez-Begay should. have been. awarded 


equally to the petitioner and her en 


Carrie Bah, or her heirs. 


It is noted from the record that - 


Administrative Law Judge Richard 
~B. Denu, on July 5, 1972, denied a 


ff ee 


. - ESTATE, OF ‘TON- -NAH-PA (NAVAJO - ALLOTTER | 
Qe oe, — NO. 011410, DECEASED) s 


oo ce 


dd anuary 28, 1974 


similar rece a reopen filed: by 
the petitioner herein. No: appeal was 
taken from the said denial. Ordi- 
-narily, failure to do.so would be 
| grounds for summary dismissal. of 
any petition for peppenine me 
thereafter. 
However, since tee petition was 
filed more ‘than three years ‘after 
_ the final determination of heirs, the 


matter was outside the jurisdiction 
of the Judge. As a result his deci- 


sion of July 5, 1972, being of no 


. force and offect, would. not.be fatal 


‘to the present petition. The decision 


of July 5, 1972, however, can be con-. 
sidered as a recommendation’ not 
to reopen insofar as the petition © 


herein is concerned. - 
_. Allegations (1). and (2)° are 
clearly refuted by the sworn testi- 
mony given by petitioner’s husband, 
Teddy Herman Victor, to the 
.Examiner of Inheritance, E. S. 
Stewart, on July 15, 1943, at Huer- 
_fano ‘Store District: New Mexico.. 


: Pertinent part of the ney is 


“as follows: 


Q.. What relation, if da: was Ton-Nah 


Pa, deceased Navajo. Allottee No. 011410, | 


to ou 
A. My mother-in-law. My wife had 40 
go home, and asked me to take her place. 


' - (Italics supplied.) © 


The record furthertnote contains 


notified | of the July 15, 1943 hear- 
ing and that he'appeared and ‘was 
‘given an opportunity to submit evi- 
- dence laa the right of his wife 


[the petitioner) to. share in “the ° 
estate. » 


‘From ‘the hveisiis it is ap- 
parent that the petitioner was aware. 


of the hearing even though she may 
not have actually been furnished a 


notice of the hearing. Failure to 


furnish her a copy of the notice is’ 


attributable to the fact: that the pe- 


titioner was erroneously considered’ 


a minor at the time of the hearing 
and for whom George Curley was 


duly appointed guardian ad litem. 
_ Petitioner, according to the. record 


at the time of the hearing was 18 
years of age and married and no 


longer a minor. 


Petitioner’s alle eacune set ‘forth: 


in the above items (3) and (4) inso-. 
far as Hosten- Nez- -Begay’s 14 share 
inherited’ direct from decedent are 


likewise without merit. The testi- 
mony given at the hearing by 


George Curley, Freddie Hasuse and 


petitioner’s husband, Teddy. Her- 


man Victor, fully supports the ex- 


aminer’s decision of J anuary 15,. 


1944, and we see no reason to disturb | 


such findings. ; 
. Assuming, arguendo, dhad: ice 
was merit in the petitioner’ S allega- 
tlons circumstances in the case at. 
bar do not justify waiver of the 


three-year limitation applicable ¢ to 


: reopening of estates. 
a signed statement of petitioner’s — 


husband to the effect that he was — 


Although the Secretary has by: ex- | 
press terms reserved to. himself the 


z power to waive and. make. excep- 
-. tions to his regulations affecting In- - 


dian matters, such power will be ex-_ 


| ercised only in cases where the most | 


td at { 4 
" ae 


7 compelling reasons are present. H's- 


‘tate of Sophie Iron Beawer Fisher- 
“man, 2 TBLA 83, 80 LD. 665 (1973) ; 
Estate of Charles Ellis, TA-1242 
7 ‘(April 14,1966). 


_ Furthermore, reopening ofe estates | 


will. be permitted only where it ap- 
_ ‘pears that the petitioner has not 
. been dilatory in seeking his remedy. 
Estate of Alvin Hudson, TA-P-17 


(May 29, 1968); Hstate of George. 


; Squauolie — (Squally), — TA~1231 


“(April 5, 1966) ; Astaté of Sophie. 


| a ron Beaver Fisherman, supra. 


“In the first’ instance, petitioner 3 in- 


; ‘the casé at bar has failed to come 


‘forth with 3 any compelling proof to ae 
a Concur: 


. Dave J. McKim, C harm Ne 


» show that the long unusual delay of 


| 29- years in not pursuing her rem- 
edy was not: occasioned by the lack 


“of diligence on her part. At the most 
_ ‘she alleges generally without speci- 


‘fication that attempts had been made 


to remedy the matter. This, of 
course, is insufficient and inadequate 
‘basis on which to infer diligence. 


Secondly, the petitioner has failed 
to show a manifest i inj justice result- 


‘ing from the decision of Ja aHUay 1s, 
1944. 

» Fin ally, it is in the public interest 
‘to require Indian Probate proceed- 

ings be concluded within somé rea- 


| ‘sonsble time in order to stabilize the — 


‘property rights of heirs and ‘devi- 


sees in trust property. state of 


Abel Gravette, TA-T5 - (April 11, 


1952). Accord, Estates of Fase San-. 


-doval et Bo aca mee ¥, 


) ees 


In view of the Spsooie reasons. 
owe find no justification for granting 
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the petitioner's request, to reopen - 
the estate herein. Accordingly, her | 
petition must be denied. 


NOW, THEREFORE, by vir- 


tue of the authority delegated tothe _ 


Board of Indian Appeals by the 
Secretary of ‘the Interior, 48 CFR 
41, the petition to reopen filed by 


“Voncelle also known as Atad Yazzie : 
or Mrs. Teddy Herman Victor, is 


hereby DENTED and the Order De- 


termining Heirs, dated J. ie 2, 


1944, IS AFFIRMED. 
The: Decision i 1s. tinal for fhe De- 


. pe artment, 


| Asexannun HL. Wasson, M em CTs 


UNITED STATES v. | 
(DORA M. WERRY . 
—_ AND” 
a HENRY HIRSCHMAN 


u IBLA a2 
Decided January 28, 1974 


Appeal from decision’ of Administra- 


tive Law Judge Dent D. Dalby, can- 
entries (I-4035, 
e288, 1-4087). | et ae 


Affirmed as modified. 


Mining Claims: Villlsites - 


‘A vague intention to use or occupy. jand 
embraced in a millsite claim for mining 


or milling purposes at. some time in the 
future is not sufficient to comply. with — 


the tequirements for obtaining é a mille | 
“gite, | 


td at { 4 
" ae 


7 compelling reasons are present. H's- 


‘tate of Sophie Iron Beawer Fisher- 
“man, 2 TBLA 83, 80 LD. 665 (1973) ; 
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course, is insufficient and inadequate 
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the petitioner's request, to reopen - 
the estate herein. Accordingly, her | 
petition must be denied. 


NOW, THEREFORE, by vir- 


tue of the authority delegated tothe _ 


Board of Indian Appeals by the 
Secretary of ‘the Interior, 48 CFR 
41, the petition to reopen filed by 


“Voncelle also known as Atad Yazzie : 
or Mrs. Teddy Herman Victor, is 


hereby DENTED and the Order De- 


termining Heirs, dated J. ie 2, 


1944, IS AFFIRMED. 
The: Decision i 1s. tinal for fhe De- 


. pe artment, 


| Asexannun HL. Wasson, M em CTs 


UNITED STATES v. | 
(DORA M. WERRY . 
—_ AND” 
a HENRY HIRSCHMAN 


u IBLA a2 
Decided January 28, 1974 


Appeal from decision’ of Administra- 


tive Law Judge Dent D. Dalby, can- 
entries (I-4035, 
e288, 1-4087). | et ae 


Affirmed as modified. 


Mining Claims: Villlsites - 


‘A vague intention to use or occupy. jand 
embraced in a millsite claim for mining 


or milling purposes at. some time in the 
future is not sufficient to comply. with — 


the tequirements for obtaining é a mille | 
“gite, | 


a1 


UNITED STATES, Uv. ‘DORA M. ‘WERRY AND ee | 


HENRY ‘HIRSCHMAN ~ 
| January 28, 1974 


| Vining Ginn? 


The United States ean atany time with- 


draw its eonsent to oectipancy © of pub-" 


lic land under the mining laws by with- 


drawal of the land and if the claimant 
cannot. show that the. millsite’ is. being ae 
occupied or used for mining or milling’ 
purposes as of the date of withdrawal, 


the claim is. ‘properly declared invalid. 


7 Mining | Claims: Millsites | 


The fact that a millsite claimant. is the 
- owner of a patented or patentable mining 


claim does not automatically entitle him 


toa millsite. 
‘Mining Claims: — i | 
Claims: Determination of Validity 


‘Where the Government brings charges 


against a millsite claim alleging that no 
present use or occupation of the claim - 
for mining purposes’ Ag being made, and) 
a prima facie ease is established in sup-~ 


port of the charge, the burden shifts to 


the claimant to show compliance with the. 


provisions of the statute. 


APPEARANCES: Douglas D. Kramer, 
Esq., Kramer, Plankey, Smith and 
 Beeks, Twin Falls, Idaho, for appel- 
—Jants; Erol Benson, Esq., Office of the 
- General Counsel, Department of Agri- 


| culture, for the appellee. 


OPINION BY MR. STUEBING : 
INTERIOR BOARD OF LAND 


| APPEALS 
. “Dora M.. Werry and Henry 


Hirschman have appealed. from the 
decision of the. Administrative Law 


1972, 
-eanceling their millsite entries be- . 


oan udge. dated. November 27, 


cause they were not used or occupied 


| - Millsites—With- , 
| drawais. and Reservations: Generally | 


for mining or ee purposes as. 


required under the Act of May 10,. 


1872,-30. U.S.C. § 42 (1970), prior 
to the withdrawal of land from lo-. 


cation under the mining laws of the : 
United States. | 


Notices of location for aa aa 


-millsites located in the Sawtooth. 


National Forest, Blaine County, 
Tdaho, were “Bled in 1967. Henry © 
Hirschman. filed a notice of location. 
for the Last Chance Millsite and 
Louis H. Hirschman, his son and: 
predecessor in interest, filed for the. 


ane > .Uand I Millsite. Henry Hirschman — 
Millsites—Mining | a 3 


owns two patented mining claims. 
bearing the same names.as-the mill-. 


sites. Dora Werry’s predecessor in. 


interest filed for the Curliss Millsite.. 
Dora Werry holds the patent, to the z 
Curliss lode mining claim. The land. | 


_on which all the millsites are located 


was withdrawn on J: anuary 28,1970. 
38 F. R. se ) (Tan. 28, 1970) ; a 
CFR 2351.3. - 

The. Bureau of Land Manos: : 
ment, ‘upon. recommendation of the | 
United States Forest. Service, filed. 
a contest against each millsite claim 


‘on March. 18, 1971, charging that: 


1.-The: milisite is’ not needed, used, or 
occupied by the proprietor of a Vein, lode, 
or placer Gaim for mining, milling, 
processing, or peneficiation purposes, Or — 
other operations in connection with such : 


claims. 


2. The millsite has no ans reduction 
mill or reduction works thereon, : —_ 

- 3. The- millsite i is not being held -in good. | 
faith. for bona fide, mining, milling, pene: 
ficiation or related purposes, : | 


A hearing was held on J ily’ 18, bi | 


| 1972. Mr. Kramer, a for the | 


460 oF THE, 
_appellanta, ‘moved to dismiss ‘the 
‘Government’s case on tlie’ grounds 
“ that it had not proved the.case by a 
: “preponderance of the evidence, ac- 
cording to the allegations of its 
‘complaint. The Administrative Law 


DE CISIONS 


Judge denied the motion .as to. 
charges 1 and ‘2, but granted the 
‘motion as to charge 3 cas 105— 


106.) 


“reation and Lands Branch Chief 


_ for the Forest Service, testified that / 
he has been on the millsites in ques- _ 


‘tion at least 15 times and he has not 
seen any activity which would indi- 
cate that the sites are being used. for 


mining or milling purposes. The © 
only improvements which he noticed. 
were a road (Warm Springs Road) 


_which crosses a part of at least one 


or two of the claims and a small, un- 


developed campsite. There is a sitiall 
road » which ‘ leads 
Springs Road to the camping area. 
Combs said that the Forest Service 


had recommended that the area 
which included the claims be with- 


drawn for recreational purposes. 
Gilbert Farr, employed by the For- 


est Service as the District Ranger of | 
the Ketchum Ranger District, has. 


been on the claims, and testified that 


he had not observed any activity by — 
the appellants on the millsites. He 
saw the Forest Service development 
road and jeep trail but did not. 


notice any structures on the prop- 
| erty. ‘Vernon T. Dow, a mining 
engineer’ for the Forest. Service, 
7 noticed the road and the unoccupied 
| — He verified t a Tact that 


‘DEPARTMENT ‘OF THE INTERIOR: 


John 6. Combs, a forester, Recs 


_ the 
from Warm 


~~ 
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there ‘were no bani ioaas or other. eo 
-structures on the millsites. | 


"As for the mining claims, Combs : 
and Dow visited the Last Chance 


and U-and I. Combs saw some old © 
dumps and_prospect diggings on the 


claims but stated that from appear- 


ance it had been several years since 


any mining activity had taken place. 
Dow stated that all the adits except _ 
one were caved in. He took some 
samples of dump material from moos 
claims. ~ 
Both Farr and. Dow visited the 


Curliss lode claim. Farr found evi- 
. dence of a shaft but no evidence of | 
recent, mining activities. Farr did 


not investigate the mineral capacity 
of the Curliss lode claim. Dow found 


_the- discovery. shaft, which was 


caved. He. also discovered a whim 
(manpowered hoist) at the top of 
incline shaft. Dow took a 
sample from across the width of the 


vein. Dow estimated that it had been 
50 to 60 years since these mines were 


operated. 7 | 
According to Dow, the nearest . 
mill to the claims is located at Bas- 


sett Gulch, which is four miles east. 


of the Last. Chance and the U and I © 
lode claims and ¢ one tile south of 
the Curliss lode. | 

Ted Werry, son of Dora “Warry, 
testified that they paid $600 to have 


the sites surveyed but that the sur- 


yeyor was not recognized by the 
Government to survey federal lands. 
Appellants then started proceedings 
for patents for the millsites and ap- 
plied to the Government for a 
second: oink paying 2600: but this , 


dap 
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“survey: was never sande: Appellants | 
Claim that they need these millsites 
for processing. and. storing ore. ‘They — 


chose these particular sites because 


the road to Bassett. Gulch which is : 
above these sites is generally inac-. 
-cessible in the winter due to ‘snow 


slides. - 


They testified t that they mere 
 tmnaking improvements on the prop- 

erty because the Forest Service dis-' 
couraged them from cutting trees to 


clear a road. They claimed that the 


Forest Service said they would be 
liable if anyone were injured on the 
property. They offered testimony to. 


~ the. effect that Dora Werry could 
- afford to purchase the mill at Bas- 
sett Gulch and place it on the prop- 


erty but they were leery of doing 
this because the Government had_ 


not permitted use of a bulldozer for 
clearing. : 

There was testimony to nes that 
Blaine County is heavily mineral- 
ized and has historically had a great 
deal of mining activity. As for the 


| specific lode claims, Clifford Noxon, 


- mine mechanic and miner, accom- 
panied — Ted Werry to the Last 
Chance and the U and I lode claims 


and helped him take samples. An as- 
| say report of these samples was ad- _ 


mitted into evidence. Louis Hirsch- 


man testified that he and Mr. Reem- . 
snyder, who mines in the area, took 


samples from the U- and I-and Last 
Chance lode claims. The | assay re- 


- ports from thése samples were ad- 


mitted into evidence. Samples taken 


from all three claims were assayed 
upon the Government’s request and 


those rons ‘also. were. e admitted ‘ 


into evidence. . 


The Adnaniraave dare J udge = 
found that the millsite claims were * 
not being used or occupied. for min- | 
ing or milling purposes as required 
by statute, and he therefore canceled 
the claims. In reaching this decision 
he found that the =o ae did not: 
establish that any of the lode claims — 
had. economically minable quanti- 
ties of ore:-He also noted that ap- 
-_pellants had made 1 no effort:to pur- ~ 
chase the mill at Bassett Gulch or — 

even to learn if the mill could.be © 
purchased ‘or what price would. be | 
asked. .Dow testified that he didn’t. | 
know if the Bassett Mill was. for — 
sale, saying, “This is just a pre- 
sumptive thing.” (Tr. 180.) J ones. 
testified that he understood that — 


~ 


ownership of the mill was uncertain. ° 


pe the title was in litigation. — 
We affirm the Judge’s holdings, 
_ but emphasize that the critical issue 


involved is whether appellants com- 


plied with the law as of January 28. or 
1970, the date of the withdrawal. _ 
‘The effect of a withdrawal of pub- 
lic land i is to prevent further acquisi- 
‘tion of private rights in such land... 
See United States v. Heirs of John 


D. Stack, A-28157 (March °98, 


1960). A mining claim initiated — 
while the land was subject: to the — 
operation of the mining laws is not . 
a valid claim unless there has been. . 
a discovery of valuable minerals ne: 
within the limits of the claim prior: — 
to the withdrawal of the land from 
entry under the mining laws. United ~ 
States v. Everett, A-27010 (Supp.) 


: (Odtidber 17, 1955) ; United States | 


United States v. Gunsight Mining 
_. Company, 5 TBLA ‘62 (1972); 
United States v. Duval, 1 TBLA 1038 


a. (1970). If the claim was not sup- 


ported by a qualifying discovery of 
a valuable mineral deposit at the 
time of withdrawal, the land em- 


| : braced within its boundaries would 
not ‘be excepted from the effect of 


- the withdrawal and the claim could 
not thereafter become valid even 
though the value of the deposit sub- 
: sequently increased due to a change 
in the market value of the eet 
United States y. Henry, 10 TBLA 


195. (1973). To validate a mining ~ 


, claim, compliance with the mining 
laws — roust precede withdrawal. 
Since the millsite is a creature of 
_ the mining laws, the same principle 
_ of law is applicable. The United 
- States can at any time withdraw 
its consent to occupancy of public 
land under the mining laws by with- 


drawal of the land, subject to valid 


- existing rights. The claimant must 
then be prepared to show that he has 
satisfied the requirements of the law 
at that time. Uneted States v. He enry, 
Supra. From the facts ascertained 


it the hearing, we find that appel- 


lants have not shown the necessary 
compliance to establish the validity 


of the millsite claims as of the date: 


: of withdrawal, J. anuary 28, 1970. 
| The pertinent part of the law for 
obtaining patent. to millsites reads 


8 as follows: 


- Where aoniineral Jand not eontlensun 


to the vein or lode is used or occupied — 
by the properieter of such vein or lode | 


DECISIONS OF. THE DEPARTMENT oF THE INTERIOR ae 


_ Same Inay be patented | therewith, 
ject to the same preliminary requirements 


181 LD. | 


for’ mining or milling p purposes, such non- 
adjacent surface ground: may be em- 


y. Pulliam, 1 IBLA 143 (1970); - 


braced and included in an application for ; 
a patent for such vein or: lode, and the. 
sub- 


as to survey and notice as. are applicable 
to veins or lodes; but no location made — 
OL such nonadjacent land shall exceed 
five acres * * *, 


80 U.S.C. § 42 (a) (1970). 


In Alaska Copper Company, BQ : 
L.D. 128, 181 (1903), the Acting | 


| Secretary interpreted the require- 
ments of the Act by stating: 


* # * A mill site is required to be used 


or occupied distinctly | and explicitly 
for mining or milling purposes in comnec- -_ 


tion with the lode claim with which it 
is associated. This express requirement 
plainly contemplates a function or utility 
intimately associated with the removal,. 
handling, or treatment of the ore from’‘the 


vein or lode. Some step in or directly con- 


nected with the process Of mining Or some 
feature of milling must be performed 
upon, or some recognized agency of opera- 
tive mining or milling must ocenpy, the. 
mill site at the time. patent thereto is 
applied for to come within the purview of 
the statute. * * # 


In par this aes eiation to | 


our case, we find that appellants fail ’ 


to meet the mandate of the law. The 
evidence presentéd by appellants at 
the hearing does not show either a. 
present occupation | or use of the 
tract for mining or milling purposes. 
as of January 28, 1970. There were 


no improvements indicative of oc- ~ 


cupation or use. Testimony on be- 
half of the Forest Service showed. 


| that there had been 3 no recent min-— 
ing’ activities on any of the lode. 


claims, perhaps for as long as 50 or 
60 years. The only noticeable actly- 


ity of any. aati i on. the. lode 
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sind was ae gathering of sanaples 
which is not “mining activity” asen-- 
| visioned by the drafters of the stat- 
ute. None of the mines were being 
operated so it is apparent that the 
 millsite claims were not ‘used for — 
mining or milling purposes in con-. | 
nection with the lode claims. United ; 
States v. SMP. Mining Company, 

67 LD. 141 (1960) 5 United States v. | 
fered no evidence of improvements, ._ 


: Skidmore, 10 IBLA 322 (1973). 


Appellants allude to plans to use 


the site for the storage of ore from 


the lode claims. They indicate that 
- acquisition of the millsite claims is a 
condition precedent to reopening - 
that the Forest Service employees | 
said anything that would prevent - 
appellants from using the land 


their mines. They argue that they 


must. have a place to store the ore 


before commencing mining opera- 


tions. Storing ore may be consid- 


ered to be a use of the land for min- 
ing purposes. See Charles Lenning, 


5 L.D. 190 (1886). However, a vague 
: intention to use the land at. some = 
future time does not satisfy the re- 


= quirements of the statute. United 


States v. SUP. Mining Company, 
supra, ‘United States v. H. me A~ 


_ 27414 (March 18, 1957). 


We have also. mone ied appel- | 


lants’ rather ivr esolute and tenta- 


_ tive desire to acquire the mill at Bas- 
. sett Gulch. Even if we assume that 
- such a purchase is feasible, we are - 


still faced with the fact.that there 


was no mill on the property at the - 
date of withdrawal. The prospective 


acquisition of a mill implies future 


use of the land and is therefore in- 


sufficient. where no action has been 


initiated to devote the land to the | 


purposes contemplated by the Ne 
_ . 582-501—74 4. 


When the acai is aot staal _ 


using the land, he must show an oc- — 


cupation by improvements, or other-_ 


_ wise, as evidence of intended use of 


the tract in good faith for mining or _ 
milling purposes. Charles Lenning, » 
supra. The testimony of the Forest _ 


Service showed no evidence of im- _ 


provements whiéh would indicate _ 
occupation and use. Appellants of- — 


but claim that. they were: hampered. z 
in their progress to clear and im-— 


prove the property by the remarks: 
_ of Forest Service personnel. Having st 


studied the testimony, we do not find» | 


within the confines of the. statute. 


“The Act of July 28, 1955, 30 U.S.C. 


§ 612 (1970) permits a claimant. of 
any claim located under the mining | 
laws to sever, remove or use any sur- --- 
face resource subject tomanagement _ 
or disposition: by the United States, ao 
to the extent required for such 


claimant’s prospecting, mining or 


processing operations and uses rea- 
sonably incident thereto, or for the 


construction of buildings or -struc- 
tures, or to provide clearance for 
‘such operations. See also Solicitors. - 


Opinion, 64 LD. 301 (1957 ). | : 
Appellants maintain in their ~ 

statement of reasons that the Ad- | 

ministrative Law J udge’s decision i is - 


contrary to the law and evidence i in 
the case and that his findings of fact 7 

are not supported by the evidence. « 
The preceding analysis of the facts - 
ree the application of the law to =. 


: : thiese: ae show that this contention 
ig without merit. 


Appellants assert . that: the i 


ministrative Law J udge arbitrarily 


refused — to admit into evidence 


‘actual samples from. the lode claims. 


. . Although he’ did not admit the. 


- “samples, he considered all the testi- 
/. mony-and assay reports relating to 
~ the samples in rendering his deci- 


sion. He noted that the samples. 
'. themselves did show significant 
_. mineral values but found that there 
_ was no showing to establish that 
_. there’, are economically minable 


Le quantities of ore on any of i lode 

. claims, 

We ‘generally | agree with ‘the 
J udge’s findings. We stress, how- 

ever, 


- mining claims, | patented or ‘un- 
~ patented, cannot be relied upon in 
— 1972 to show the validity of millsite 


- claims located on land which was_ 
withdrawn early in 1970.. That is to 
say that evidence of a mine’s poten- 


- tial for future commercial develop- 


- ment cannot be applied with retro- 
spective effect to establish the. past. 


_ validity of an associated millsite 


- claim, where the imposition of a 
_ withdrawal requires that the valid-— 


- ity of the millsite be tested as of the 
: time of the withdrawal. 


' Appellants argue that the Gov- 
ernment should carry the burden of 


proof: 3 in the proceeding since it 


initiated the contest. They claim — 


that the fact. that they must. carry 


the burden i is contrary to the proce- 


: dure’ i in the courts: and constitutes 


bureaucratic abuse. In 7 nited S tates 


"DECISIONS: oF THE DEPARTMENT OF THE 


| that’. the mineralization or 
+ potential ' productivity. of nearby | 


INTERIOR 181 L D, , 


ve SMP. ‘ining, ane, SUPT, 


at 144, the: ery Solicitor : diss. | 
cussed. this point: -_ 
The appellant, as the party eer) a 


gratuity from the Government, must as- 
_ Sume the burden of showing that it has 


complied. with the terms of applicable . 


mining laws, and where, as here, the ap- - 
pellant’s compliance with the applicable 


law is challenged by the Government and 
a. prima facie showing is made that the 


claim is invalid, the burden then shifts 


to the appellant to show that the claim 


is valid. Foster v. » Beaton, 271 Fad 836 —_ 
(1959). : | 


“We find. this responsive to  appel- : 
lants’ contention. . 
Appellants seek to distinguish be- 


“tween cases in which the Govern- 
ment contests a claim which is not 
-the subject of a patent application 


and cases in which application for — 
patent has been filed. They admit 
that the law requires use of the mill- _ 
site for mining or milling purposes. 


| before the claim can be patented, but — 


assert that their patent application 
was not accepted. This distinction is 
not valid. A claimant must be pre-_ 
pared to show that a millsite meets . 
the requirements of the law at the 


time the claim is contested or the 
Jand embracing the claim is with- 


drawn, whichever occurs first. 
United States v. Mur er, 4 IBLA 242 


(1979). | 
We also disagree with eens - 


interpretation of the last sentence 


of 80 U.S.C. 42 (1970) which reads. 


as follows: “The owner'of a quartz 
mill or reduction works, not owning 
a mine in connection therewith, nae 
also receive a patent for his mill site, - 


as provided i in this section.” Appel- - - 
lants assert this) means that the 


gays 
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owner Ok a, mine jis vantitled 3 toa mill- 


site.and does not have to own-a 
“quartz ‘mill or reduction works. 
Simple analysis of the language of 
the statute disproves this conten- 


tion. Moreover, the issue of whether | 
the owner of: a patented mining 
claim is automatically entitled to a 
millsite claim has been decided. In 


United States v. Wedertz, 71 I.D. 


368,373 (1964), the Acting sais 


discussed this point, stating: 


ii ‘The fact that ‘the: latins: ieee 
have been patented is not a critical dis- 
tinction since ‘all the indications are that: . 
at the time when Wedertz acquired the 
claims there was no longer any valid dis-. 


covery exposed on the claims. + Of course, 
since the claims have been patented, this 


would have no bearing on the title to the 


land. The point is, however, that; merely 


because a mineral patent has been issued 


for a tract of land, all operations under- 


taken thereon at a later time are not 
necessarily mining operations | so far as 


the mill site law is concerned. 


We find this conclusive of ie 


‘issue. 


the Interior, 43 CFR 4.1, the deci- 
sion of the Administrative Law 
Judge is affirmed as modified. 


_ Epwarp W. Sropae, M ember. - 


WE concUR: 


JOSEPH W. Goss, Mu ember. - | 


ty «l See United States v. Alvis BF. Denteon et at, 
71 ED. 144 (1964), and, the cases there cited, . 


for. ‘the various circumstances. under which 2 


valid discovery: may be lost with the passage, 


.of time, 


Therefor, pursuant to ihe: au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


ESTATE. OF ‘CHARLES - “FIRST - 
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TRACK NO. 2 (DECEASED FORT 
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Decided Je anwary 29 0,199 | _ 


- Appeal by Raymond Track from. the oa 
Order ‘Determining Heirs After. Re. 


opening of Estate, Disallowing Claim 
and Directing Distribution, entered : 
April 11, 1978, by Administrative 
Law J udge William E, Hammett. 


| Affirmed, 


130. 0 ‘Indian. “Probate: 


— of 
Generally Be 


Where an speeiane fails: to eodinys any. . © : 
error made ‘by the. Administrative Law - 7 
Judge in his findings of fact, conclusions: me o 
of law, or order, and, ‘upon review of the. a 


record, the Board finds substantial evi- | 
dence to support such findings, the. de-. 

cision and order of the Administrative ) 
Law J udge willbe affirmed. _ 


390.0 Indian Probate: State Taw: 
Generally | | 


Under “Montana ica. - CM. 1947, | 


§.91-404, pertaining to inheritance to and eS 


from illegitimate children, a father may — 
not inherit from his illegitimate child | 


_ unless (1) the father, after marrying fhe 
| Lap SS a : _mother, has. adopted the illegitimate into 
Martin Rrrvo, M sinbers peta 


his own family, or (2) the father, after : 
marrying the mother of the siicoiai aia 
acknowledges his pateruiyye* 


APPEARANCES: Raymond Track, k, of - 


| Wolf Point, Montana, pro se, 


"OPINION BY UR. DOANE 


INTERIOR BOARD OF 
INDIAN APPEALS _ 


OF actuat wa Procedural 
— Back ground 


Charles Track, also ee AS 


~ Charles Afraid of His Track, Fort 
Peck Indian Allottee 


was married three times. His first 


wife bore him one child who died in ~ 


infancy. He had five daughters and 
- two sons by his second and third 
wives. During the third marriage, 


one Lena First Sound, also known 


as Tena First Sound and also as 
Tena Bearskin 
whom Mr. Track was never. mar- 
ried, bore him an illegitimate son. 
The illegitimate son, named Charles 


First Sound, Fort Peck Indian Al- 


lottes No. 3550, also known ‘as 


Charles Track +2, is sometimes 


hereinafter referred to as, “the son.” 
_ . The son predeceased the father, 
: having died intestate, unmarried 
and without issue-on April 12, 1952. 
The father never adopted le son, 


- or.brought him into his home, or in. 
any other manner contributed to his: | 


care or support. 


- In.the course of the stohaieg of the . 

- son’s estate, which consisted solely 
of his allotment of Indian trust 
~ lands upon which oil: was discov- | 
ered, the Examiner of Inheritance, . 
on Ja anuary’ 12, 1953, determined 

_ that half of the son’s estate was in- 
7 herited tye the father and the other 
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| No. 1106, 
se sometimes hereinafter referred to- 

as, “the father,” died April 30, 1965. 
Said decedent, during his lifetime, 


First Sound, to. 


[SL LD. 


halt by the mother; the Presnry 


Lena First Sound. An Order for 
: Distribution of the son’s. estate in. 

equal. shares to the mother. and 
father was thereupon duly issued. 


Subsequently, after the father’s — 


death in 1965, substantial contro- 


versy developed among the father’s - 
heirs regarding the distribution of 
his estate. One of the disputes which 
arose during the probate proceed- 
ings involved the validity of a claim 
against the father’s estate by Lena 
First Sound for reimbursement of a 
proportionate share of support pro- 


‘vided by her to the illegitimate son 


during his lifetime. Her claim was 
allowed: by the Examiner in the 
amount of $27,000-and ordered to be 
paid from the royalties derived 
from the oil production realized. 
from a lease of the lands allotted to. 
the son.! | 7 
- An appeal + was: ciltitnately? ren 
to this Board from a decision of the 
Secretary, dated June 29, 1971, af- 
firming the Examiner’s asco 
with respect to Lena’s claim as well 


as with respect to other issues. The 


matter before the Board was des- 


ignated asthe Estate of Charles: 


Track, Deceased Fort Peck Allottee 
No.. 1106, Probate No. K-61-69-S, _ 
and was assigned Docket No. IBILA 
72-5, Tn its decision, - 
March 15, 1972, 1 IBIA. 216, 79 I.D. 


883, the Board questioned the cor- 


rections of the uprer nu nabon. by the | 


1 In allowing . ‘this dain. ‘the. meas 


- among other. ‘things, stated: “This-ig' in ties 


of the claim for not’ only the full. amount: of: | 
all royalties ‘received from’ the property, before 7 
and. after decedent’s death, but also the title | 
to. the. minerals’ which nis eeuminer is power- 
less to award. ae . 


dated. 


- Bi] 3 
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7 Examiner, in os probate proceed- 
Ing of the son’s estate, that the fa- 


ther was a legal heir. of the illegiti- 


- mate and entitled to one-half of the 
estate.2 Among other things, the 


| Board concluded in. such decision 


that, since the son died intestate the 


: Montana. statute pertaining to in- 


‘heritance rights to and from illegiti- 


cmate children applied,? and con- 


‘strued: such statute to require the 
— marriage of the parents of the il- 

legitimate as a factor prerequisite 
‘to establishing a right in the father 


‘to inherit from: the ‘estate of the 


illegitimate. 

- Based upon the foregoing sonelu: 
sions of law and the factual back- 
ground outline above, and pursu- 


ant to the authority reserved to the © 


| Secretary in 25 CFR 1.2 and 43 CFR 
4,242 (h)? the Board ordered a re- 


opening of the Estate of Charles 
First Sound, deceased Fort Peck Al- - 
lottee No. 3550. The Board directed, | 
‘in substance, that the reopening was | 


to afford all interested parties an 
_ opportunity to present evidence and 


— Jegal. argument, if any they might : 


‘have, why the half interest from the 


Charles First Sound allotment-ob- — 
tained by Charles Track should not 
be deleted as an asset from the es- | 
tate of Charles Track, and why the 


_ 2 See Hstate of Charles Track, a/k/a Chartes 
Afraid of His Track, 1 SIA 216, 238, 7 I.D. 
-83, 89 (1972). 
37Tdid. 1 IBIA -216; 229: 79 LD; 83, 89. 
4Idid. 1° IBIA 216,. 234: 79 LD. 838, 91. 
7 OB These regulations | permit ‘the Secretary 
| (Board of Indian Appeals). to reopen an estate 
after three years have elapsed from the date 


“of entry of a final decision in a probate pro- » 
“ceeding for the correction of a manifest 


- Znjustice, 


entire ciern sical Hane i | 


awarded to Lena First Soundinlieu 
of her claim against the Estate of — 
Charles Track for the care and sup- 


port.of Charles.First Sound. o 
Pursuant to such Order, Karine: : 


trative Law Judge,? William E. 


Hammett, after due notice to all in- — 
terested parties, did reopen such es- a 
tate and held a hearing, Septem- - 

ber 15, 1972. At such hearing, some 


— of the heirs of Charles Track, in- _ 
cluding Appellant, appeared in per-- 
son and others appeared by-counsel. 
After considering the evidence and ~ 
arguments’ presented, the J udge 
concluded that Charles Track, the. 
father, was not an heir at. law of 
Charles First Sound, the son, and. 
therefore, was never entitled to in- 


herit any trust property from the © 


estate of Charles First Sound. Ac- 
cordingly, on April 11, 1973, the 
Judge entered his Order Determin-. 


ing Heirs. After Reopening of Es- 


tate; Disallowing Claim and Direct-. — 
ing Distribution. It is from such ~ 
Order that — Appellant herein has | 

| taken this appeal. | 


@ ontentions 0 ;. A ppellant. 
In substance, Appellant contends : 


that there was a “common Indian | 
marriage”. between Charles Track 
and Lena First Sound in accordance © 


with tribal custom and that the af- 


firmance of the Decision and Order 


of the Administrative Law oJ udge ; | 


6The title, “Examiner of Taher tances was 
officially changed to “Administrative. Law 


Judge” pursuant to 38 F.R. 10989 (May 3, — 


1973, effective Aug. 19, 1972). — 


| voiild wo an: ensues upon ‘the : | 
of wedlock to Lena First Sound 
-while Charles Track was still mar-- 
ried to his third wife, Mary Parnell. — 
Although the. record is clear ‘that 


. 7 even and his family. . 
a4 L ssue Presented on deceit | ; 
Whether the Administrative Law 


. J udge erred by holding that Charles 


- Track, the father, was not: a legal 


‘ heir of his illegitimate son, Charles — 
- -First Sound, and therefore, not en- 


titled to any inheritance from such 
ag son ’s estate. 


Discussion 


We have reexamined the legal 


~’  gonclusion reached in our decision 
_ of March 15, 1972,’ to the effect that, 
under Montana law, a marriage 
_.noust take place between the father 


- and mother of an illegitimate child 


_ in order to establish a legal right in’ 
the father to inherit from the ille- 


= gitimate’ s estate. Neither Appellant, 


iL. nor any other party in this proceed- 
ing, has cited any legal authority — 
_or persuaded us to the contrary. We, 


_ therefore, adhere ‘to such brevoue 
~ holding. 


= Upon review of ‘ie record, the 
~ . Board finds no evidence whatever, 
or any proffer of evidence, by Ap- 


pellant or any other interested 


party, to the effect that Charles 


Track was at any time married to 
the mother of his acknowledged son, 


_. Charles First Sound. All of the par- 
ties, the attorneys, ‘and public offi: 


- cials involved in the probate of the 


~ estate of Charles Track, seemed to 


- accept.as fact, without question, that 


- 7 Seen. 8, supre. 


DECISIONS OF THE DEPARTMENT or THE INTERIOR 


‘[81LD. | 


Ghavies: First Sound was born out 


Charles Track never contributed to 
the care and support of such child, 
there is substantial evidence that he 


did acknowledge publicly, before a_ 
‘Tribal Council, the paternity of 
such child. However, the fact of ac- 


knowledgment of paternity, by it~ 
self, is not sufficient to confer upon. 
the father any entitlement in the” 


estate of his illegitimate son in the 
absence of a marriage to the mother. 


~The Board takes official notice, 
particularly, of the testimony of 
Elizabeth Brown, daughter of . 


Charles Track, presented before the 


Examiner of Inheritance on 
June 16, 1965, in the course of the 
probate proceedings of the estate of 


Charles Track. At page five of the 
transcript of her testimony, counsel 


states, “The Examiner wants to 
know if Charles Track was ever 


- married to Lena First Sound?” The 


witness, Elizabeth Brown, replies, 
“No, she wasn’t married to him.” 


On the same day in the same pro- 


ceeding, another witness, Thomas 
Buckles, at pages eight:and nine of 
the same transcript, testified that he 


had known Charles Track, “since 
we were both born” (for 82 years) $ a 
that he and Charles Track were 

| firs t cousins ; that he was acquainted 


with the marriages, children, and 


family of Charles Track; that'he 
was a disinterested ‘witness and not 


et ESTATE, OF CHARLES FIRST SOUND,. a/K/A- CHARLES: 


; TRACK NO. 2 (DECEASED ° FORT PECK ALLOTTEE NO. (8550) 


aos anuary 29, (1974 


a Sonne eile roih the estate; 
_ that he had heard the testimony 


given by Elizabeth Brown concern- 


ing the family of Charles Track; 
and that such. testimony. was. “all 


correct.” 

The Appellant, Raymond Track, 
‘was given every opportunity to pre- 
~ sent evidence and legal argument to 


prove his assertion that Charles : 
Track was married to Lena First. 


Sound. He failed to do so. Conse- 
quently, the Board finds that Ap- 


pellant’s contention here amounts to - 
nothing more than a self- ‘serving 


declaration and is without any evi- 
dentiary support whatsoever. 

On the basis of the records of the 
above-entitled matter and the estate 
_ of Charles Track, the Board finds 
that Charles Track was never mar- 
ried to Lena First Sound, by an In- 
dian common marriage or otherwise, 


and that Charles First Sound was 
the son of Charles Track and Lena. ; 


First Sound, born out of wedlock. 
We, farther, find that administra- 
tive due process has been accorded 


all the interested parties. 


No other issue having been raised 
in this appeal, we, therefore; con- 
clude that’ the Findings of Fact, 


Conclusions of Law, and Order of 


Judge Hammett were correct, and 
further, that he did not err in hold- 


- ing that Charles Track was not a _ 


_legal heir of his illegitimate son, 


Core First Sound, and not en- 
titled to any inheritance from. such 


‘son’s estate. 


Order a 


WHEREFORE, by virtue of the. | 
authority delegated to the Board of 


Indian Appeals by the Secretary of 
the Interior, 48 CFR 41, IT Is 
HEREBY ORDERED: | | 


(1) That the Order Determining : 


: Heirs After: Reopening of Estate, 


Disallowing Claim and Directing | 
Distribution, entered April 11, 1973, 
in the above-entitled matter by 
Judge Hammett, be, and the same - 
HEREBY IS AFFIRMED; 

(2) That a copy of this decision,._ 


together with a copy of Judge Ham- — 
 mett’s aforesaid Order of April 11, | 
1978, be inserted into the official re . 


partmental file in the matter of the — 
Estate of Charles. Track, a/lc/ a 
Charles Afraid of His Track, De- — 
ceased Fort Peck Allottee No. 1106, . 


Probate . No.. K-61- 69-8, ema e 
No. IBTA 72-5; and . 


(3) That the Superintendeni of 
the Fort Peck Indian Agency forth- _ 
with execute,-or cause to be exe- | 
cuted, the necessary administrative 


_action to carry out such Order, as it. 


applies, respectively, to the estates 


of Charles First Sound and Charles 
Track aforesaid. | 


This decision is final | for the 


Department. — 


Dav Doanz, Alternate Member. 


I concur: 


 Mrrcueti J. Sasacu, Member. 


'SPICKLER COAL COMPANY 
3 IBMA 26 ise | 
a Decided ome 1974 


oy “Appeal by the Mining ‘Enforcement 


_ cand Safety Administration from an 
Administrative Law Judge’s order, 
-dated November 9, 1973, dismissing 


“Docket No. MORG Coe for want. 


of ee acins 
Affirmed. 


: “Federal Coal. Mine Health aa Safety 
Act of 1969 : Hearings: Procedure — 


An Administrative Law J udge correctly 
dismisses a. petition for hearing and 


‘formal adjudication for want of juris- 


see diction where the petition is insufficient 


"ae -due to failure to list properly the alleged 


' violations in issue and to show proof of 


- service, and after notice, the operator 
_ -fails to eure the defects within a reason- 


able period of time. 


APPEARANCES: ‘Assistant Solicitor, 


=. J. Philip Smith, Esq., Trial Attorney, 


I. Avrum Fingeret, Esq., for appel- 
“lant, Mining Enforcement and Safety 
Administration, 7 


| MEMORANDUM OPINION — 
AND ORDER 


INTERIOR BOARD OF MINE 
OPERATI ONS APPEALS. 3 


ion Noe abe 9, 1973, an Ad. 


| ministrative Law Judge dismissed , 
Frank Spickler’s petition for hear- 


3 ing and. formal adjudication, on be- 
half-of the Spickler Coal Company, 


for want of jurisdiction. ‘The’ peti- 
 -tion had ‘been filed on September 7, 


1972, and was deficient in that there 


DECISIONS. oF. THE DEPARTMENT OF THE INTERIOR 


" “[81'ED. | 


“Was No listing of the aliaged vole - 
tions in issue and no proof of serv- 


ice. 43 CFR 4.509, 4.541. Although 
the petitioner below was repeatedly © 
apprised of the deficiencies and re- _ 


ceived detailed instructions with re- 
spect to the regulatory requirements 
for the content and service of a peti- 


tion, there was no. satisfactory re- 


‘sponse. In light of these circum-. 
“stances, the Judge concluded that 


Spickler had decided to abandon his 


petition and dismissed the case, ~ 


The Mining Enforcement and 


- Safety Administration - (MESA) 
appeals from the order of dismissal, 


claiming that it was erroneous under 
43 CFR. 4.512(b). MESA insists - 
that the Judge was precluded from 
dismissing the petition without its” 


concurrence. 


- Weare of the opinion that whare 


an insufficient operator—initiated 


petition is filed, there is no jurisdic- 
tion to assess penalties. When an 
operator, despite notice, fails to cure 


- the defects after a reasonable period - 
of time has elapsed, as in the case. 


at hand, dismissal is the proper 
course of action by the a udge. We 
are further of the view that 
MESA’s reliance upon 48 CFR _ 
4.512(b) is misplaced inasmuch as 


Spickler did not file a specific © 
motion seeking withdrawal. See 


Farrelt Mining Company, 3 IBMA 


1, 81 LD. 6, CCH Employment’ 


Safety and Health Guide = VW, 


~ 126 (1974). 


- WHEREFORE, pursuant to the 


. nithovies delegated: to the Board ~ 


by the panne of the Interior sa 


Bae  * Sat _ ESTATE: OF DENNIS: DELGADILLO- (DELG) | 
| . _ CONALLOTTED PUEBLO, DECEASED) 
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January 30, wee He 


‘CFR 4, 14) \: the order of the dis- 
| missal j in the above- -entitled docket 


= IS AFFIRMED. 


CC. E. ‘Rocrs, Jr, Chairman, 


Davip Doann, Member. 


(DEL@) (UNALLOTTED 3 PUEBLO, 
DECEASED) 


2IBIA 170. 


| Decided January 30, 1974 


Appeal from an Administrative Law 


Judge’s decision after rehearing. 


Affirmed, 


Estate: Generally 


be allowed. 


165,15.1 Indian. Probate: 
Against. Estate: 
Other. Than U. 8, Agency - 


i A claim of a ereditor filed after the date = 


of the hearing must be rejected. 


APPEARANCES: Edward ‘§. ‘Dun, 


_ Esq.,. for appellant, oe ae 


dillo Jacobson. 
_ OPINION BY. UR. WILSON | 


IN TERI OR BOARD OF - 
INDIAN APPEALS _ : 


A ge ae J acobson through her at- 


| March 16, 1968, 
ESTATE OF. DENNIS. DELGADILIO - 


‘Claim 
Timely Filing: By 


torney, Edward 8. Dunn, from J an 
Administrative Law Judge’s order 


affirming decision after rehearing | 


pursuant to 43 CFR 4.291. 

- According to the record Dennis 

sae hereinafter referred. to 
decedent, chied intestate on 


A fanning was aaa on June’ 18: i 
1968, by Hearing Examiner Kent R.... 


Blaine (title since changed to Ad- — 
~ministr ative Law Judge) to deter- 


mine heirs or probate will and to | 
consider creditor’s claims. - 
claims were considered since none — 
were filed. Thereafter, the examiner _ 
on June 28, 1968, ie an order 


determining a 


The appellant, pro se, on J uly 16, ‘ 


| 3 | 
165.0 Indian Probate: Claim Against _ 1968, filed a petition for rehearing: 


to consider her funeral claim in the . 


amount of $1,297.61. 
OA claim which was not filed within te 
time required: by: the. regulations cannot | 


ig ian Law J udge J shel . 
. Curran on April 20, 1972;. re~ 


He ee d the matter. Thereafter, on 
May 26, 1972, the Judge issued an. — 
order from which the appeal herein _ 


was taken. In his order the Judge: ° 
rejected the appellant’s ‘claim for - 
funeral .expenses on the grounds: 
that it had not been timely filed” 


“under the regulations in force at: 


the time of the hearing. 
The appellant in her appeal. a = 


Teges no error on the part of the. 


Fada in his findings of May 26,.. 


1972. Appellant in her appeal” . 


merely reiterates allegations made: - 


en her petition for rehearing dated 7 
. This. matter comes before the. 
Board -on an appeal by Virginia — 


July 16, 1968. , | 
The regulations. m force at, the: : 
time of the hearing held on June 13,. ; 


No | 


e 58 ss 


: 1968 (05 CFR 15. 93 (e)),. anes . 
o precluded consideration. of claims 
filed after the conclusion of the 


: hearing. The cited section of the 
7 code, supra, reads as follows: 


-No claims filed after the conclusion of 
: the hearing shall be considered unless 


the claimant can pr esent satisfactory 

proof that he had no actual notice. of the 
hearing and that he was not on. the 

_ reservation . or otherwise. in the vicinity 

> during the period when the public notices 
«Of the hearing were posted. ( Italics 
. pypaed) 


_. The record clearly indicates the 
> appellant appeared at the hearing 
held June 13, 1968, and served as the. 


“ principal family witness, Her testi- 
“mnony, inter alia, included the 


x following. 


oe Q.. [Examiner] Are hans any - debts or 
. ‘bills that should be considered as bills 


| against this estate? 
A. No, not that I know of. 


~The Department over the years 


has consistently rejected claims - 


: against Indian estates that have not 
- been timely filed. “state of Zate- 


 hau-hau-komah (Frank Odlety), 


- TA-145 (October 8, 1954) ; Estate of 
_ Oscar Bad Warrior, ead 3 see 
uy, 1955). 


“In the case at bar it is quite « evi- 
dent that the: appellant’s claim was. 


— not timely filed and the Board so 


finds. Accordingly, the appellant’s , 
‘ appeal should be: dismissed and the 


— Judge’s order. of ey: 26, 1972, 
: affirmed. 


In view of the Board’s finding 


. see no reason to pass on the merits 
Ps of the appellant's —— in . the al- 


“DECISIONS: OF. THE. ‘DEPARTMENT OF THE INTERIOR 


: Mining ‘Claims: 


7 ‘(811 D: 


ternative that a be ere de- 


cedent’s land in lieu of her claim: © 


~ NOW, THEREFORE, by virtue 


of the atithority delegated to the 
Board of Indian’ Appeals by the 


Secretary of the Interior, 43 CFR 
4,1, the appeal filed by Virginia 
Delgadillo Jacobson is hereby DIS-_ 


MISSED and the Administrative . 


Law Judge’s decision of May 26, 


| 1972, IS AFFIRMED. 


“This decision is” final for the a4 


Department. 


ALEXANDER H. Wa1s0w, Mu ember: 


I concur: 


Davo J. McKee, aiaoat os 


UNITED STATES v, 
| BYRON N. GARDNER ET ALL 


if TBLA 276 | 
"Decided January 30, 197 - 


| Appeal from B decision by ‘Adminis. | 


trative Law Judge L. K. Luoma 1 in 
Arizona contests 1342; 1348 and 1344 7 
declaring appellant's three mining 


claims null and void. 


_ Affirmed ¢ as modified. 


“Generally--Act ‘of | 
August 4, 1892 


The Act of August 4, 1892, 27 Stat. 348, 
30 U.S.C. 
entry of lands chiefly valuable for build- — 


ing stone. under the provisions of law in 7 





1 The title of the hearing officer has been 
changed from “Hearing Examiner” to “Admin- 


istrative Law. Judge.” 38 F.R. 109389, May 3, 


1978, effective August 19, 1972. 


§161 (1970),.authorizes the . 


sl 
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relation LO - piace anise: claims! and 
‘such entry may be made regardless of the 
form in which the deposits are found. 


‘Mining ‘Claims: : Generally—Act of 


August 4, 1892—Words and Phrases 


“Building | stone, . chiefly valuable for. “ 
Building stone as: used in the Act of. a 


gust 4, 1892, 30 U.S.C. § 161 (1970), i 


eludes stone used for puilding, for fae 
tural work and for other similar commer- 
cial purpeses, but land chiefly valuable for 


the supply of stone to be manufactured — 


inte artifacts is not chiefly valuable for 
building stone under the Act. - 


: Mining Claims: Discovery: Market- 
ability — | | 
To. constitute a . valid ivory upon a 


. mining claim there must be shown to 
exist, within the limits of the claim, a 


deposit of: minerals in such quality and : 


quantity as would warrant a prudent man: 
° in expending his labor and means with 
"a reasonable. prospect of success in 
developing a valuable mine. - 


Mining Claims: 
Validity — 


| ‘Where a. mining elaignane: ids located a 
number of claims, he must show a dis- 


| Determination of 


covery on each claim to satisfy the re- 
quirements of the mining law as to that — 


claim. 


| APPEARAN CES: ‘Byron N. Gardner, 
Pro se, and on behalf of appellants; ? 


Richard L. Fowler, Esq,, Office of the, 
General Counsel, U.S. Department’ of 


Agriculture, Albuquerque, New Mex- 
ico, for appellee, 7 


2 Notice of appeal was filed by Byron N. 
Gardner, presumably representing himself, 
Hieanor Gardner and Cecil Goodwin. (Tr. 2.) 


Appellants’ “greument - and evidence” . filed 


June 1, 1972, recites that it is filed for 
“Unique “Onyx Placer ane Claims. Asso- 
. cae. eae ee ee . 


OPINION BY UR. GOSS 


INTERIOR BOARD OF LAND 
APPEALS 


“sfeppellante have appesled ae a. : 
decision by Administrative Law’ 


Judge L. K. Luoma dated March 30, | 
1972, declaring null and void their. 


three mining claims—the ‘Unique ‘she 
_ Onyx: placer, the Hazel D #1 


lode and the Unique Onyx . H1 


| placer—located within the Coconino. 


National Forest, Coconino County, — 
Arizona. The daims were located _ 
after July 28, 1955. The Judge .. 


~ determined. inter alia that the min- 


eral deposits on the:claims in con- 
test did not meet the test of uncom- 
monness and, therefore, the deposits — 
were not subject to location under 


the general] mining law after the = 
passage of the Act of J uly 23, 1955, 

_as amended, 30 U.S.C. § 611. (1970). . 

~The Board does not reach the ques- 


tion of whether the stone is a com- 
mon variety under section 611, 


U7: maque Onyx Placer Claim | 
The Government charg ed that the e eae 


Unique Onyx placer claim had been. ~ 
- improperly located as a placer. At. | 
the hearing, the mineral deposit on - 


such claim and the deposit on the’ 


Hazel D #1 lode were described by — 


Guibert J. Matthews, a Forest Serv- ; 
ice mining engineer, as lode deposits. oe 
(Tr. 126-128.) Appellant Gardner 


also agreed that such was the nature 


of the deposits. (Tr. 177.) The 


Judge found that the depositson the | | 
claims were lode deposits ad con-. 


60 


aiedeae that for such | reason. the 


“been sold for fireplace rock, fire- 
_ place slabs and. as rubble for plastic 
table tops, appellants have found 


that it is more profitable to manu-- 


~ facture the stone into such artifacts 
as clocks, pen sets, bookends and 


 ashtrays. (Tr. 27-29, 162.) Appel- | 


rock in place bearing valuable mineral — 


‘Jants are in the process of phasing 
out the selling of rough material 

and areconcentrating on the selling 
of finished products. (Tr. 162.) 


Appellants argue on appeal that. 
under 86 CFR 251.4 and the Act of 
August 4, 1892 (27 Stat. 348), 30 
US:C. §161. (1970), the Unique | 
- chiefly valuable for building stone 
and, hence, properly locatable as a 


Onyx placer claim was correctly lo- 
-eated as a placer’ claim. Section 
2514 is not applicable for it per- 
tains to disposal of materials not 


subject to disposal under the mining 


7 laws. The Act authorizes placer lo- 


cations of. lands “chiefly valuable 
_for building stone,” irrespective of 


the form in which the deposits occur. 
1 American Law of Mining, § 5.21 
(1968). Section : of the Act pro- 
- vides 1 m part: 3 | 
That any: person authorized Fs enter 


. lands under the . mining ‘laws of the 
United States may enter lands that are 


_ . chiefly valuable for building stone under © 
the provisions of the law in relation to. 


7 placer mineral claims: Provided; That 
. landys reserved for the benefit of the pub- 

lic schools or donated to any State shall 
; not be subject to entry under this act. 


Appellants assert. they were in- 
formed by an attorney and the For- 
est Service that a deposit of build- 


ing stone should be located as a 


ae DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 


ooo. s) LD. 


“placer. Appellants w were sustified | in 


Unique Onyx placer claim was not. — acting upon the asserted informa- 


ia? subject to location asa placer. 
While stone from the claim has 


tion only if the lands embraced by , 


the Unique ~ Onyx placer - were 
“chiefly — valuable for building 
stone.” — 


‘The Supreme Court in Cole ve 
Ralph, 252 U.S. 286, 295 (1920), 
stated: 8... pe 


; * * * But to sustain a lode aes aon the 
discovery must be of a vein or lode of 


* # * and to sustain a placer location it 
must be of some other form of valuable 
mineral deposit * *.*, A placer discovery 


- will not sustain a lode location, nor a lode 


discovery a placer location. st die 


Appellants’ pleadings did not all- | 
lege that the lands embraced by his. 
Unique Onyx Placer Claim were 


placer. The Government presented — 

a prima facie-case that the claimed - | 
discovery was of a lode or vein: The. 
burden was, therefore, upon appel- 
lants to allege and show by affirma- — 
tive defense that under section 161. 


the placer claim is chiefly valuable: 
_ for building stone. 


In A Dictionary of Mi ening, Min- — 


eral, and Related Terms, U.S. Bu- 
-reau of Mines (1967 ) at 149, the — 
term “building stone” is defined to 


be: 


8. Any stone Gael jin masonry onstrac 
tion, generally stone of superior quality . 
that is quarried and trimmed or eut into 
regular blocks. A.GLI. Supp. b. Includes 


all stones for ordinary masonry . eon-— 
struction, . 


ornamentation, - ‘roofing, and. 
flagging. Countless different kinds of 


‘rocks are used. Practically all varieties. — 


of igneous, sedimentary, and metamor-. 
phic rocks are included, but a few va- 
rieties stand out prominently because of 


58] 
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their durability ands widespread oceur- 
rence. In its: broader sense, the term in- 
eludes stone in any form that constitutes 
a part of a structure; however, cut or 
-rough-hewn blocks for exterior walls are 
most. widely used. Stokes and Varnes, 
1958. 


construction of fireplaces, it is used 
as building stone but when used for 
_ artifacts it is not-used as building 
stone.’ The two values for the stone 
herein concerned may be compared 


to the value of a lode of valuable 


mineral ‘ore. While such ore may 


have @ value as-a building stone or. 


_as fill, it is most. valuable for the 
mineral therein; hence, such a lode 


‘may not be located as.a placer build- 


- Ing stone claim. In the case of the 


— Unique Onyx placer claim, the evi- 


dence shows the land is chiefly val- 
ae not for ae pe, but for 


8 Under MecGlenn v. __Wienbroeer, 15 L. D. 370, 
374 . (1892), land which contains a deposit of 


stone that is not only useful for general build- 


ing purposes but is also valuable for the orna- 
mentation of buildings, for monuments and 
other commercial purposes may be entered as 
a.placer claim. The Department has also stated 
in Stanislaus Electric Power Co., 41 L.D. 655; 
660 (1912), that the Act of August 4, 1892: 

_ “# * ¥ was intended to and does apply only 
to deposits of stone of special or peculiar value 
for structural work, such as the erection of 
~ houses, office buildings, and such other recog- 


nized commercial uses as demand and will. 


- secure the profitable extraction and marketing 


of the: product. * * 4 While stone used in the 
’ erection of houses and for other general puild- 
‘ing purposes is clearly puilding stone, the two 
‘cases indicate that stone used for certain other 
commercial purposes may also be considered as 
“building stone. It must be presumed, however, 
that the words “chiefly” and ‘building’? were 
‘included in the Act in order to fulfill a Con- 
gressional purpose. Because of the limitations 
of the statute, the words “other cammercial 
purposes” and “recognized commercial uses” in 


- the two decisions must necessarily relate to 


the use of the stone ar construction of various 
‘structures. 


When aepalians stone is used for | 


the supply e sane to. i ee 
tured into ~ artifacts. Because: the 
record discloses (Tr. 128, 177 ) ‘that. 

the deposits on the Unique Onyx 
placer and the Hazel D #1 lode | 


were lode deposits, such claims could. 
. properly be located only as lode ~ 


claims. Cole v. Ralph, supra. There- — 
fore, we must hold that the Unique — 
Onyx placer claim is invalid because - 
it was not a to location. as a 
placer. | | 


Hazel D +:1 Lode Claim | 
As to the Hazel D #1 lode, its 7 
validity depends on the showing of ~ 
a discovery of a valuable mineral ° 
deposit within ‘the limits of such > 
claim. 7 

The tests ee | deeeninine : 
whether such a discovery has been 
made are the prudent-man rule and ~ 
the marketability test. The prudent 
man rule was first laid down by the _ 
Department in Castle v. Womble, 


19 L.D. 455, 457 (1894) in which = 


it was stated: . 


* ia eis. ingens’ have bean 
found and the evidence is of. such a char- . 
acter that a person of ordinary prudence ‘ 
would be justified in the further expen- ~ 
diture of his labor. and means, with a. 


reasonable prospect of success, in develop- .. 


ing a valuable mine; the eds ome Tse 


| the statute have been met. * ie 
other commercial purposes may be entered as. ~ 


The rule has been approved a num: 


ber of times by the Supreme Court _ 
of the United States, most recently 


in Coleman v. United States, 390 © 
U.S. 599 (1968). That case also ap- 
proved the complementary test to 

the prudent-man rule, the so-called _ 
marketability test. The Court stated 7 
in Coleman at, 600, 602: : 


~ 62 sy DECISIONS: OF THE: 


Re he’ Secretary of. the | eee 
et held. that to qualify. as “valuable. tmineral 
deposits” under .30° U.S.C; § 22 it. must 


| be shown that ‘the mineral can be. “ex- 


tracted, removed and marketed 
-profit’—the . so-called “marketability 
test.” Seah Bae ne ee 
. OO ee weak 


a * * Under the mining laws ‘Congress 


7 has made public lands available to peo-— 
ple. for the purpose of mining valuable _ 


mineral deposits and not for other pur- 
poses. The. obvious intent was to reward 
and encourage the discovery of minerals 
‘that are valuable in an economic sense. 


i‘ ‘Minerals which no prudent man will ex- | 
— traet because there is no demand for them 
at a brice higher than the cost of extrac- . 


tion and transportation are hardly eco- 


' nomically valuable. Thus, profitability. is.. 


' an important consideration in applying 


_ the prudent-man test, and the marketabil- 
7 ity test which the Secretary has used here 


| . merely recognizes this fact. 
7 | | _ (Footnotes omitted. L) 


_Matitiews Saal the Hazel D . 
#1 lode claim i in. 1964 and 1966, and 
he observed it in 1971. (Tr. 19-20.) 


He testified that. there was only one 


area, termed a crevasse, in which 


_ travertine was exposed on the Hazel 


: D#1 lode. (Tr. 49, 92.) When ques- 


tioned as to his opinion on whether 
- there was a discovery of minéral on 
— each of the claims which would jus- 


tify a prudent man in expending his © 


_ time and money with a reasonable 


| prospect of success in developing a 


paying mine, he stated that the 
easily accessible stone had been re- 
moved and that more costly mining 


; would now be entailed. (Tr. 77-78.) 
_ At the hearing appellants pre-- 


- sented samples of their “unique 


. onyx;”. however, apparently none. 


DEPARTMENT OF CTETE 
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: were taken, from. thie. Hazel dD dtl 


lode. (Tr. 129.) While appellants: 
introduced evidence relating to'sales: 
of stone and profits made. from such: 


sales, there was no breakdown of | 


such Soares as they related to any 
individual claim. 
The law is clear that there. oe 


be a discovery on each claim and a 


Mining claimant must show as to 
each claim that he has found a min- 
eral deposit which satisfies the tests: 
for discovery. United States-v. Bun- 
howski, 5 IBLA 102, 79. LD. 43 — 
(1972), ee in 13 IBLA 256 = 
(1973). 

“Appellants herein did not ster | 


any evidence as to the amount or 


nature of the mineral deposit on the 
Hazel D #1. The evidence submit- 


ted was of a general nature relating, 


apparently, to all the claims. It is 
not enough to. offer evidence for the 
claims as a unit. United States v. 
Block, 12 IBLA 393, 80 LD. BTL | 
(1973). | 

We find that ‘appellants have ei 
failed to show a discovery of a val- _ 
uable mineral deposit on the Hazel 
D #1 lode claim, and for that rea- 
son the claim is null and void. 


U/: nique Ons 47 Placer. 0 laim 


- Appellant Byron Gardner admit- 
ted that no mining activity had 


taken place on the Unique Onyx #1 | 
placer claim. (Tr. 179.) The Judge 
- found the claim was invalid because 


there was no exposure of the claimed 


valuable travertine-onyx within the 
boundaries of the claim. (Tr. 65- 7 


66.) We agree with that finding. _ 


cao - UNITED STATES v..BYRON N. GARDNER ET AL, 
_ January 30, 1974 Ho 


Appellants aiken arguments have 


- been reviewed and are found not to 
warrant: reversal ag the decision 


: below. 


Accordingly, re to he. au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 430 CFR ‘4.1, the. de- 


cision. appealed ee is affirmed | as: : 
modified. | 


J osnext W. Goss, Me ember. ; . 


We CONCUR: 


_ Freperice FisHMaN, M ree 


Epwarp W. Sruretne, If ember. 
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hee igs ory. oF PHOENIX. De 


crry OF PHOENIX 
ALVIN B, REEVES ET AL. _ 
14 IBLA 315 | 
Decided February 1 1974 


Appeal fiom decision by Administra- | 


tive Law Judge L. K. Luoma, deciar- 


ing placer mining claims null and. 


: void. 


Affirmed as sinaitied. 


Administrative Procedure: Adjudica-— 
Procedure: 
Hearings—Hearings—Mining Claims: 
| Hearings—Rules ot Practice: : Hear- : 


- tion — Administrative 


ings 


The Maninistvanye Procedure Ree re- 


. quires an agency to give all. interested 
‘parties an. opportunity to participate in — 
an adjudication. where. time and public : 


interest permit, 


~ Administrative Sproundilie: “Adjudica- 
tion—Mining Claims: Contests—Min- — 
ing Claims: Determination of Valid- 
Withdrawn 
Private 


Mining Claims: 
| Land—Rules of Practice: 
| Contest | 


‘The Decarunent. of the Interior has 
. Jurisdiction | to determine if a mining 


claim is’ invalid by being located on land 
not. subject. to mineral location, even 
where the issue of validity of the claim 
is raised in the context of a private con- 
test brought by a surface patentee. 


Administrative Practice—Executive 
—Qrders and Proclamations—Rules of 


Practice : 
struction: Generally 


Executive orders have the force and ef- . 
fect of law and rules of statutory con-— 


‘str ‘uction apply to them, 


ALVIN B. | REEVBS. ET. AL. 
| | February 1, 1974. 


7 Administrative | 
_. Orders: 


Generally—Mining Claims: 


under the 3 ne laws. 


| Mining Claims:. 


cay ey Con- Withdrawals and Reservations: 


Practice—Executive — 
and Proclamations—Mining = 
Claims: Lands Subject to—Patents of 


- Public Lands: Effect—Rules. of Prac- - | 
tice: Generally—Statutory Construc-_ | 


tion: Implied. Repeals—Withdraw- 
als and Reservations: Generally | 


_ There is a strong. presumption against - 


implied repeal of an executive order. Ifa 


statute covers the same area as an ex- _ 
ecutive order and they are not absolutely. 


irreconcilable, effect will be given‘to both. 


A statute, authorizing a patent of lands — 
toa city, subject to a reservation of min- — 
erals to the United States, did not-im- — 


pliedly revoke an Executive Order with- | 


drawal of the lands for classification and: 
in aid of legislation to grant the patent — 


to the city, which withdrawal closed’ the ; 


lands to nonmetalliferous location. under | 
- the mining laws. . 


Act of Fuly 15, 1921—Conveyances: . 
Lands 
Subject to—Patents of Public Lands: 
Reservations | - 


Where the United States disposes.of pub- , 
Tie lands with a. reservation | of minerals. — 
' to the United States, 
-erals are not subject. to location. under * | 
‘the general mining laws in the absence of ~ 
_ specific statutory authority. Minerals Te 
served to the United States in.a patent to — 


the City of Phoenix issued pursuant to. the 
Act of July 15, 1921, 42, Stat. 148, are 
not subject to the mining: laws, as neither 


that Act nor any other statute: provides: 


for disposition. of the reserved: aie 


Withdrawn Land— 7 
Ef- 
fect of —Withdrawals and Reserva- 

tions: Revocation. and Restoration | 


“A mining claim located on land closed to. 
_ mineral entry is void. 


81 LD. Novo” 


the’ reserved. mite. 


66. DECISIONS. OF THE DEPARTMENT OF. THE INTERIOR. ; 
- "APPEARANCES: Brnoe Ft. Demazee; 
Esq. of Richmond, “Ajamie, Fay &~ 


oe 2 Warner, Phoenix, Arizona, for appel- 
lant, Donald W, Lindhelm, Esq, for. 


a = oe 

OPINION BY. 

SS ROO 4 «* 
INTERIOR BOARD 
OF LAND APPEALS” 


os ~ Alvin 8. Reeves, and the hairs of 
~ A. H. Reeves, deceased (contes- 
- tees), have appealed from the Oc- 
tober 17,1972, decision of Admin-’ 


istrative Law aes L. K. Luoma 


. holding their A & H Nos. 3 and 4 
placer mining claims null and-void . 
... for the reason that the sand and 
ng gravel deposits were not reserved to 
the United States, but had been con-— 
a veyed. as part of the surface estate 


os to the.City of Phoenix. 


. On March 19, 1965, the City of 

| Phoenix (contestant) initiated a 
'.- private contest to‘have the A and H 
Nos. 3 and 4 placer mining claims — 
°-- embracing the Si4 se Swi, of | 
~~ gection 28, T. 1-N., R. 2B. G. & 
ae SBRM., Maricopa County, Arizona, 

declared invalid. A hearing was 


held on May 5, 1969. 
ie The contestees. base. their claim 


to the land on location notices filed. 


and. recorded in. the office of the 


: County Recorder, Maricopa County, 
Arizona, on May 24,1955. The City — 
. . of Phoenix bases its title to the land 
on Patent No. 
ae City by the Bureau of Land Man- 
/ agement.” on November 18, 1921, 7 


832934 issued to the 


: Thelma Reeves. 


AU8L LD. 


| Prior to the 3 issuance » of the pate at, 


Executive Order No. 3388, January _ 


(22, 1921, temporarily withdrew the 
Jand in question. 


* * * from. settlement, location, sale | 
_, and entry, for classification and in aid 


of legisiation granting said lands to the — 


. city of Phoenix, Arizona, for municipal - 


purposes, and this order shall remain in — 


full force until revoked by the President, 
or by an ‘act of Congress. (Italics added.) 


This order withdrew the land from | 


nonmetalliferous mineral location. 
_ On July 15, 1921, Congress author- 
ized the branstes e this land to the — 
“City of Phoenix for municipal 
‘purposes * .*-* [reserving | to the . 


United - States all oil, coal or other | 
mineral deposits found at any time 


_in the land, and the right to pros- 
pect for, mine and remove the . 
same * * *.” Act.of July 15, 1921, — 
PL. No. 67-84, 42 Stat. 143 (Act). 
Under the authority of the Act, 
_ patent was issued to Phoenix. | 


At the hearing, counsel for the 


United States made an appearance 

_and filed a motion to intervene. This — 
was denied. Although the United — 
States did not appeal from that de- 


cision, in order to correct the error, - 


~ we note that the denial of the motion 


was improper. The United States — 


has an interest in determining the 


validity of mining locations en 
alleged rights to minerals reserved 


_ to the United States are asserted by | 
claimants under the mining laws, 30 — 


U.S.C. § 21 et seg. (1970). This is 


especially true in this case where one — 


of the issues involved i in the private. 


-. contest was. whether. the sand and- 


~ gravel deposits were encom assed i in- 
ad 1 Genevieve C.: Ripper, Leroy Reeves, and 8 a pos p MU 


a mineral reservation to the United _ 


a _Crry: ‘OF PHOENIX: vy. ALVIN. BL “REEVES: ET AL 3 
Se th = —— | "0s February 1, 1974 8 , 
3 ‘States. The Smee ative ‘Proce- 
dure Act requires an agency to give. 
 allinterested partiesan opportunity 
in adjudications 
where time and public interest per- 


to participate . 


mit. 5 U.S.C. §554(c) (1) (1970). 
The United States was an interested 
- party and the public interest would 
~ have been served by permite it to 
‘intervene. : 
The question of the authority” of 


this Department to determine the. 


validity of these mining claims has 
been brought into sharp focus by 


appellants’ first contention. They 


contend the Judge’s decision should 


‘be set aside and the contest dis- 
- missed because the land has been 


patented and consequently the De- 
Pe does not have jurisdic- 
tion to determine the rights between 


the two private parties to. the sand | 
and gravel resources. They rely on 


Berg v. Taylor, 51 L.D. 45 (1925), 


where the Department held that 


questions pertaining to a.conflict be- 


tween a surface patentee and an ap-_ 
 plicant for a coal lease concerning 


- the use of the surface estate are a 
matter beyond the jurisdiction of 
_ this Department and a matter for 


the courts. In Berg and: in Mara- 


‘ thon Oil Co. v. West, 48 L.D. 150 
(1921), cited in Berg, this Depart- 
-moent:invoked its authority to grant 
mineral leases, despite protests by 
' surface owners, leaving the issues as 
to conflicts in the possession and use 
‘of the surface for the courts. The 
instant case, however, does. not in- 
volve. ee - Interference 


with surface users’ rights where the | 


initial validity of the mineral users’ 


: right under federal law was ee . 
supposed, as it was in Berg and 


Marathon. Were the question is. 


whether the mining claims are valid 
under federal law. The Berg and. - 
Marathon rationale does not apply 
-to-this question. This case is also.out- 
side the ambit of circumstances re- 


quiring court proceedings to deter- 


mine rights as between conflicting .— 
claimants under the mining laws. » 
See 80 US.C. § 80 (1970) ; Ti, Inc. 
v. Minnesota Mining and Manufac- ra 
(Supp.) 
(July 2, 1969), modifying A-31106 — 
| (January 16, 1969). a 


turing Co. A-381106 


It is well established that ane De. ., 


par tment has authority to determine 3 
the validity of mining claims. lo- | 
cated under the mining laws of the 
United States. #.g., Best v. Hum- 
boldt. Placer Mining Co., 871 U.S. - 


334, 336-37 (1963). Where a mining"! : 


7 claim i is void because it was loeated o 
on land withdrawn fr om mineral 
entry, this Department may, with- 
out bringing a contest, declare the _ 
claim void ab wmitio. Dredge Cor on 
-v. Penny, 362 F. 2d 889, 890 (9th 
2 erie 
Engineering Co., 7 IBLA 299, 804—_ 


1966) ; ; Foster. Mining and < 


05, 79 I.D. 599, 602 (1972): Ernest 


"Alpers, A-30627 (March 10, 1967). 
This Department has jurisdiction, -” 
therefore, to détermine if a. claitn i is. 


located on land not subject to min-. 
eral location even where the issue of. 
validity is raised in the context of | 


a private contest brought by a sur-. 

face patentee. See United States Va. 
Williamson, 75 I.D. 338, 843 (1968). 
Cf. Davis v. Nelson, 329 F. 2d 840, 
846 een Cir. 1964). | 


| - Appéllants next contend that tie Ze 
oe gadene 
a claims invalid was in error, and that 

the sand'and gravel deposits are lo- 


‘decision . declaring the 


-catable deposits, because the City of 


Phoenix would have a common law 
_ right of action for damages against 
ant them for any Injury to the: surtace: | 
estate, bringing the case within the 
ambit of United States v. Isbell 
Construction Co., 4 TBLA, 205, 78 
| ID. 885 (1971). Further, they con- | 
‘tend the Jand is located in a river- 


bed subject to sporadic flooding 


_. which precludes any permanent de- 
-. -yelopment upon the surface estate, 
and that the City of Phoenix has | 
“> -xecognized this fact by planning 


“construction of a flood control chan- 
nel using the mineral estate. They 


ne Yequest: this Board to hold that they. 
havea right to remove any sand and’ 
Leas gravel which does not conflict with 

- the surface use. In view of our con- . 
clusions discussed below, we find it 


unnecessary to respond: to these ee 


- .. ticular contentions. , 
..’ In their brief to the J udg ge, andl : 
-. lants contended that the Act of 
July 15, 1991, revoked Executive 
~ Order No. 3388 and restored the: 
lands to.mineral entry and location. | 
. Phoenix raised a stibsidiary issue of | 
_. whether the sand and gravel placer | 
claims are void because they are part 
~. of the surface estate patented to the 
~~ City, and not part of the mineral 
a estate reserved to the United States. 


a The J udge, relying on United 
- States : -v. Isbell Construction Co., 
supra, decided that although the 


mineral estate on the land in ques- 


tien would be. open to location under 


DECISIONS OF THE DEPARTMENT OF THE 


INTERIOR : “stn. ae 


the general mining laws, the sand. - 
and gravel | located ints. was not . 


part of the mineral estate reserved 


to the United States, but part of the 


surface estate. eranted to. Phoenix. 


_ Accordingly, he held the claims 7 
Invalid. : 


~The land eae in J. sbell, os | 
ever, was clearly open to location — 


under the mining law, including 

nonmetalliferous claims. 48 U.S.C. 
§ 315e (1970) ; Executive Orde rNo. | 
6910 of November 26, 1934, as 
amended by Executive Order of _ 
November 26, 1935, 55 ID. 401. 
Here, before we can decide whether , 


the sand and gravel; in the land is 


subject, to the mining law, we must. 
_ first decide whether the land was 
open to location. If the Act of J uly. 


15, 1921, and i issuance of the patent 


to ‘Phot. or other administrative 


action, did not revoke Executive 
Order No. 3388 and restore the land — 


to mining location, then the land | 


has been. Seced to entry since Janu- 
ary 22, 1921, and any claims located _ 
fiers ter. would be void. ‘This. 


threshold issue, whether reserved _ 
minerals. are withdrawn, or are. 
otherwise locatable under the min- - 


ing. laws, was not pr esent in the 
Isbell case, and for that reason it is 


clistinguishable. In view of our rul- . 


ing on this: threshold issue, infra, we 


are not deciding whether the sand 
and gravel deposits fell within the 
-- mineral reservation. ~~ 


The status of the land is. reflected 7” 
in part by the Bureau of Land Man-. | 


agement. (BLM) records. The his- 
ipcical index cover ‘ing this township 7 
= shows the Executive Or der, the Act | 


erry’ OF PHOENIX. v. ALVIN B. ‘REEVES: ‘Er ALL 
| February i 1974. . . 


of J tly. ‘15, 1921, and the issuance 


of the patent to Phoenix. Mining — 
~~ claims are void where the official 


public land records show the land 
was not open to location at the timé 
of entry. Leo J. Hottas, 73 I.D. 128, 
127-28 (1966), aff'd sub nom. Lute- 


enhiser v. Udall, 482 F. 2d 328 (9th. 


— Cir. 1970); David W. Harper, 74 
--T-D.141, 145 (1967). | 
On the question of whether tliese 


oo mining claims. are void as located 
_ for minerals which have been with- 
drawn and never restored to loca-_ 


tion, the Judge accepted an argu- - 
- ment that the Act of July 15, 1921, 
~ and issuance of the patent to the 
City of Phoenix, subject to.a min- 


eral reservation, fulfilled the pur-. 
pose of the temporary withdrawal eae 
. the Department ofthe Interior has, 
-implicity recognized the presump- — 


and thus effectuated a restoration 
of the minerals to location. That 


_ conclusion is erroneous. At the very _ 
least; it must rest upon an implied — 


repeal of the withdr awal by the ac- 


- ? tion. of Congress, as: the language ~ 
of the Act oF July 15, 1921, does 
not expressly revoke the withdrawal _ 


_ or authorize mineral location aoe 
the minerals to. be reserved. 


The withdrawal was by executive 


order, Executive orders have the 
force and effect of law, Farkas v. 
Texas Instrument, Inc., 875 F. 2d 


629, 6382 (5th Cir.), cert. denied, 


389 U.S. 977 (1967); Feliciano v. 
United. States, 297 F. Supp. 1356, 
1358 (D:P.R. 1969), aff'd, 492 F. od 
943 (1st Cir. 1970), and rules of 


. them. Feliciano, supra, at 1359 ; 


United States v. Angcog, 190 FE. 
Supp 696, 699 (D.C. Guam. ee 


: 69 


Repeal of an executive otdar or Stat a 
ute may be either. express: or im- 
plied. However, there is.a strong. 


presumption. against implied re- | 
peal. One statement of this policy. 


is that if two statutes cover the. 
same area and are not absolutely” 
irreconcilable, effect is given to 
both..@/nzted States v. Borden Co., 
808 U.S. 188, 198 (1938). Another 
expression is that.a law will not be 
construed as impliedly repealing 


another law “unless no other rea- 
sonable construction can be ap-..— 
plied.” United States v. Jackson, — 
B02 U.S. 628, 6381. (1988). See Bly. 
v. Velde, 451 F. 2d 1180, 1134-85. - 


(4th Cir. 1971) ;  Heliciano,, ab ae 
at 1859. ae 
In construing executive or ders,’ past 


tion-against implied repeal. Neither. 


the mere passage of time nor. ace -, 
complishment of an avowed pur- . . 


pose has been held to be a substi-_ 


tute for formal revocation of the 
withdrawal and restoration of. the: ” 
‘lands to location or entry’under the 
mining or other. public land laws. © - 


United States v. Consolidated — 
Mines & Smelting Oo., Ltd., 455 F. 
2d 482, 445 (9th Cir. 1971);-Ten- 
neco Ow Co. 8 TBLA 282, 284 .. 
(1972); Rowe M. Bolton, 5 IBLA © 
926, 227 (1972); Grace Kinsela, 74 


ID. 3886, 887 (1967). It is, in part 


because of this policy that the off: 


- clal records do not reflect any revo- 
statutory construction apply to F : 


cation or restoration. 


As stated previously: i in'this case, _ 


he Act did not expressly revoke. - 
i executive - order it made- no ie 


Op. . 


"DECISIONS ‘OF THE 


ry mention ‘ot it: at ; al Under this cir- 
- cumstance, the. repeal of the order, : 
if it occurred, must have. been. im-_ 
-plied.. However, the grant of the 
patent to Phoenix with a mineral. 
keservation to the United States. 
did not: mandate the revocation of 
 & temporary withdrawal order and: 
the restoration of the withdrawn 
land to mineral location, because’ 
* the Government could have good > 


: “and. sufficient reasons to both grant 
- the patent and retain . the with: 


an awal as.to the reserved. minerals. 
The two are not absolutely irrecon-. 
-» etlable and: under rules of statutory 
ee construction, effect must be given 
... to both. United States v. Borden. 
ea This conclusion — is 
| strengthened by the fact the with- 
- drawal was for .classification pur- 
_. poses as. well as in aid of legislation | 
for the City of Phoenix. This mili- 
<1 tates against any argument that the 
. Act of July 15, 1921, constituted a 


supra. 


- _ revocation of the withdrawal order 


__ and restoration of nonmetalliferous 
reserved minerals to location under 
.. the mining laws. Neither: the Act.~ 

- nor subsequent administrative ac-_ 
tion purported to make any classi- 


_ fication or restoration. See Ernest 

Alpers, supra. 7 
_.. There isa further compelling 1 rea- 
~ gon why the contestees’ locations un- 


der the mining laws for the reserved - 


 ininerals are void, The mining laws 


are applicable to public lands and 
_ guch lands may be purchased by the. 
claimant when he has made a dis- 


covery of a valuable mineral deposit 


-within his mineral location on pub- 


lie lands. § 21° et a 


80 USC. 


DEPARTMENT or THE: INTERIOR 


! 


(1970). When public lands are dis: at 
posed of with a reservation of min-. — 
erals to the United States, it has 
been ruled that without specific 


statutory authority making the re-_ 
served minerals sub] ect to the min- _ 


ing laws, the mining laws do not 
apply to such deposits. Sodicitor’s — 
Opinion, M-36279 (July.19, 1955). 


‘This Opinion discussed. the: applica 


bility of the mining laws to minerals 


reserved in a patent to the City of 
Denver. .The act authorizing the: 


patent, Act of August 25, 1914, BS. 


- Stat. 706, was similar to that» in- 


volved in this case as it provided 


that minerals were to be reserved | 7 


to the United States, but gave no 
authorization of the right to mine 


‘such minerals under the mining 


laws. The Opinion concluded that 
authority to disp ose of the minerals 
under the mining laws could not be 
read into the statutory provision'for: 


reserving the minerals. It. distin- 
-guished other statutes where the. 


United States has granted the land, 


reserving the minerals, and specifi- _ 


cally authorizing location of the. 
minerals under the mining laws. The 


rationale of that O pinion 1s applica- 


ble here. The Act authorizing the 


| patent to the City of Phoenix while - 
reserving minerals did not authorize - 
their location under the mining 


laws. We know of no other statute 


making such an authorization, Con- 


sequently, the mining. laws are not 

applicable to the reserved minerals 

in the patent, | 3 
Under either of the above ere 


the reserved. minerals were not sub- 


ject. to location under the mining 


[et Loe: ee 


Smo MAINT COAL COMPANY 7000 27! 
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laws. Theiefore, as the: cpihdrawal : 
was never revoked nor the land re-. 


_ stored to location under the mining 


laws for the reserved minerals, they » 


were not open. to appropriation un- 


der the mining laws atthe time the © 
— eontesteés Gre their locations... 


Lerzea Hopson, 3 IBLA 134, 138 
(1971). See Dr edge Co., 64 I.D. 368, 
374-75. (1957), aff'd, 362 F. 2d 889 
(9th Cir. 1966) ; 
supra; Frank Méltuazo, 72 T.D. 21 
(1965). Therefore, the claims must 

be deemed invalid. #.9. Mickey G. 


 Shaulis, 11 TBLA 116 (1978) ; Brace 


a. Curtiss, 11 IBLA 30 (1973). 
The Judge’s decision 3 1s set aside 


and modified to the extent it is in- 
consistent. with this decision and the. 
| claims are declared void for the rea- 


sons ‘stated i in this decision. 
Therefore, pursuant to the au- 


thority delegated to the Board of. 


Land Appeals, by the Secretary of 


the Interior, 43 CFR 4.1, the deci-- 
ston. appealed from 1s affirmed as, 


eae” 


do. OAN B. Tuomrson, M ember. 


| We concur: 
Manrrn Rrrvo, M ember. 


Dovatas E. Henrraurs, Member. 


ITMANN COAL comPANY 
3 IBMA 29 | 


Decided Roba ”, 1974 


os, oneal by Itmann Coal Company from 
a decision dated August 28, 1973 . 
(HOPE 72-115-P) by an Adminis- 


Ernest Alpers, . 


trative Law Tales assessing a od. 
monetary penalty of $66 for four vio- a 
_ lations of the Federal - Coal “Mine | a 


Health and conde Act of 1969. 1 
- Asinmed. | 


Federal Coal Mine Health ane she . : 
Act of 1969: Respiratory Dust ee os 
gram: Computer Printout, ee 


A Notice of Non- Compliance. is an 1 official, : : 
government record and will support: a0. 
Notice of ‘Violation of section 202 of. the at 


Act. 


APPEARANCES: Timothy M. Biddle, 
Esq., Ivan Michael Schaeffer, Esq, | 
John A, Macleod, Esq., and James Ty _ 
Hemphill, Jr., Esq., in behalf of. ape 
pellant, Itmann Coal Company; Rob- 
ert W. Long, Esq., Associate Solicitor, ee 
3, Philip Smith, Esq., Assistant. So-- 
licitor, J. H. 0’Donnell, Esq.,. Trial At-. a 
torney, in behalf of appellee, Mining 
Enforcement and Safety Administra- aoe 


tion. nse): 


OPINION BY THE BOARD. Nee 


INTERIOR BOARD OF MINE - 
OPERATIONS APPEALS 


~ On this appeal : “ Appellant con- 
- tends that the Administrative Law’ _ 
— Judge’s decision of August 23, 1973, 
is. erroneous as a matter of law be- | 
cause. his finding of the occurrence: 


of a violation with respect to each © * 
of the two respirable dust Notices. 


was not based on a preponderance . 
_ of the reliable, substantive, and pro- > 
-bative evidence. The Administra-. - 
tive Law J udge concluded as a mate. 7 


"188 Stat. 742-804, 80 U.S.C. $9 801-960 , 
(1970). | | = 


| A 


- ter of law Hiee Appellant must pay 


a civil penalty based on facts sup-- 
ported, solely. by — uncorroborated | 
documentary evidence which ‘was a 
first generated by the’ Government ~ 
‘and then used as MESA’s only evi-. 
oon to prove its ay cease n this 


case.’ 


7 tion 909 of the Act, and 30 CFR 


- q 0.100 (a), were entitled to probative | 


value sufficient, to support ‘such 


violations. 


“Recently, this Board in Castle 


Valley Mining Company, 3 IBMA. 


-. 10, 81 T.D. 34 (197 4) dealt with this 
og issue | and held i In pertinent part: 


a bat It is our view that the Notice 
"of Non-Compliance creates a prima facie 
~~ ease (a presumption of the truth) of the 


facts asserted therein. Of.course, such 


presumption may be dissolved upon the 


a production ‘of rebutting evidence. omer 


have reviewed: the entire 


We. 


| record and considered the briefs. of 


the parties,? and finding no rebut- . 
ting evidence, we are of the opinion 
that our holding in Castle Valley, 
supra, is dispositive of this case. 
| Therefore, the Board concludes that 


2 Oral areuent “was ‘Geeta ‘by Appel- 
lant; however, due to: the nature of the ques- 


useful Purpose.. 


- DECISIONS oF THE DEPARTMENT OF THE. INTERIOR 


Thus, the only issue in this case 
is whether the Administrative Law 
Judge was correct in his determina- 
tion that the Notices of Non-Com- 
pliance (computer printouts) which 
~ were offered to establish the two al- 
mS leged. violations of the respirable 

dust control standards under sec-. 


_ COVERAGE 


| “(81h De | 


he sidaiaotl of the: Administrative ‘og 
Law J udge should be affirmed. 


ORDER 
“WHEREFORE, piuial 46 the | 


: authority delegated to the Board by © 
the Secretary of the. Interior (48 
CFR 4.1(4)), IT IS ORDERED - 


that the decision of the Administra- 
tive Law Judge IS HEREBY AF- 


FIRMED; and Itmann Coal Com-. 
pany pay $66 on or before 30 days 
from the date of this decision. 


C. E. Rogsrs, JRr., Chan 
Davin Doanz, Member. 


OF PROJECTED AN- 
NUAL EXPENSES IN BUREAU 
-OF RECLAMATION POWER 
RATEMAKING STUDIES 


Power: Rates 


For the purpose of power annie for 
Reclamation projects the rate and repay- — 


ment study must show that the proposed | 
; rates will produce sufficient revenues in ~ 


each year of the study (except for a 


possible. initial short | transition period) 


to cover operation and maintenance 
expenses during the year, including 
purchased power and wheeling but. ex- 


cluding. depreciation. and replacements, 
_ together with the required interest cost 
for the year except as interest may be 


deferred: and capitalized in accordance 


— with sound business principles. This is a 
. minimum requirement, and it is inde-. 


: pendent of the requirement. for . repay- 
_. tion presented and the. thoroughness of the — 
> briefs filed by the parties, the Board has de- — 

cided ‘that’. oral preument. would serve no. 


ment. of the construction investment. 


M-36874 February 16, 1974 


the Bureau of Reclamation. 

: question has arisen in connection E: 
with the rate revisions for the Cen- 
tral Valley Project. Studies showed 
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) OFFI OE OF THE SOLI OI TOR 
| ENERGY AND RESOURCES 
ie 2 

| - AND WarTER RESOURCES. | 
i Sunszcr: Coverage OF ‘Prosecren 
ANNUAL EXpENsEs IN Bureau OF 


REcLAMATION Power Raremak- 
Ine Srupres. 


You: have requested an explana- 


_ tion of the legal requirements which 
apply to the coverage | of projected | 
annual expenses in connection with — 


the process of setting power rates by 
‘This 


that rates which would be at the 
level approximately sufficient to pay 
off each increment of construction 
investment within 50 


period. The pr incipal cause for this 
is the high cost: of purchased power 
for CVP relative to other operating 
expenses and relative’ to the’ con- 


_ struction investment, together with 
the: assumption. that these costs will 
cease well before the end of the pay- ~ 
out,” ‘period. The legal question is 

_ whether the applicable statutes al- 

low rates.to be set notwithstanding | 
one or more years of such annual | 


deficits or whether the rates must be 
set high enough to eliminate some 
or all of such deficits even though 


the result 3 is that construction costs | 


Assistant SECRETARY—LAND 


: shall be **- 


| years ‘pro-— 
_ duced deficits in meeting annual ex- ; 
- penses in 18 or 20 years of the study 


are ann off ahead of tine and a, sab: : 


stantial surplus i is created. 


_ The applicable law is honta asa in. 

‘section 9(c) of the Reclamation — 
Project Act of 1939, 53-Stat..1187, - 
1194, 43 U.S.C. 485h(c), 1 F. Reel. & 
ORLA. 647 (1972). It provides in 
‘relevant portion asfollows: 


pane oe on sale of. electric power * Fe: a - 
* at such rates as in his [the . 
Secretary’s] judgment will produce power - 


revenues at least sufficient to. cover an | 
: appropriate share. of the annual opera--. 
tion and maintenance cost, interest on an 


appropriate - share of the construction — 


investment at not less than 3 per centum < 
_ per annum, and such. other fixed: charges a 


as the Secretary deems proper : 3 a 


Tt is readily apparent that: the a 
statute refers to.threé separate. com-. 


ponents of cost—“operation and — 


maintenance cost, ” “interest,” and . 
“fixed charges. ” The particular sub- 


_ ject of the pr esent ay is the first . 


two. me 
A review of ne fiegainaes ew | 


demonstrates that the words “an ap- — 
propriate share of” refer to the cost 
~ allocation process and are intended :. 
_to designate the-costs or investment: _ 
2 allocated by the Bureau of Reclama- _ 


tion to. the power purpose of the — 


project rather than to the purposes 
of irrigation, navigation, flood « con- ae 
| trol, etét 7 7 


‘Tussiporavine” ae change into : ; 


the words of the Act, your question — 


-18ee “Reclamation Project Act of 19389: — 
_ Hearings before the Committee on Irrigation - 
and Reclamation of the House of Representa- _ 
_ -tives-on H.R.6778 and H.R. 6984,” 76th Cong., ° 


ist: Sess., 26-7, 84, 140 (1939); 84 CONG. | 


- RAC. 10220. (1939); H-R. Rept. No. (1252, eee 
“Cong. ist Sess. 2 (1989). : 


é 


‘DE CISIONS 


. ae an 1 interpretation of the 


oe: statutory requirement, upon the Sec- 
| retary that—. ene 


tee o ROE the power ee shall be such “as 


in his judgment will produce power rev- 
- , enues-at least sufficient to-cover the an- 
“nual operation and maintenance cost” : 
+ allocated to power and “interest on the 
” “eonstruction investment” 


‘power “at not less than 3 per centum per 


ae “annum. a 


7 Upon. reviewing the meaning 4 
| words: of the statute by themselves 
and in relation to the Reclamation 


Jaws and other ower ratemaking — 
| P - tain amount of revenues: but only 


that in the Secretary’s judgment 7 
they will produce. these. revenues. 
~ Thus the law looks hot to yester day 


statutes, we conclude that. for the 
purpose of power ratemaking the 


rate and repayment study must 
-_ show that the proposed rates will 
_ produce sufficient revenues in each 
J year of the study (except. for a, pos- — 

~ sible initial short transition pe- - 
riod) to cover operation and mainte-__ 


nance expenses during the year, in- 


eluding purchased power. and 
-- wheeling but excluding deprecia- 

tion and ‘replacements, together: 

with the required interest. cost for. 
the year except as interest may be | 
| deferred and capitalized ‘in ac- : 
cordance with sound business prin- 
. ciples. This is a minimum require- 


| “ment, and it is. independent of the 


a requirement for repayment. of the 


a construction investment. 


The plain meaning: of ‘the 
BAe words S ene 


nee Two elemental piles of fone | 
S Sete are that the words of - 


- the statute will be given their plain 


‘OF THE DEPARTMENT oF THE INTERIOR 


allocated. “to. 


ISLE. 


meaning aad nee een con eee : 


phrase will be given effect. ‘50 Am. 


Jur., Statutes §§ 225, 231. Applica- — 
tion oa these rules to ie words and . 
phrases here yields a very straight- 
forward result, as shown by” the 
analysis that follows. | 
The first phrase is “as in his judg- 7 
ment will produce” certain power | 


revenues. The inclusion of the. ref- - 


erence to the Secretary’s “judg-— 


ment” is significant. It means that 


the Congr ess. did not require that 
the rates must in fact produce: a, cer- 


or today, but to tomorrow... 
This is a, ‘significant difference. 


7 Batenakag. is'a process that in- 


volves predicting the.future. In the. 


rate and repayment study various. 


judgments have to be made as to 


_ the likelihood and magnitude of fu- 


ture events, such as the amounts of © 


sales, operating and construction 
costs, and project pumping load, 


the in-service dates of new. power- 


| plants, the outcome of contract. ne- 


gotiations, and so forth. Also, in the © 


ease of hydroelectric projects, judg-- 
ments must. be made as to the ex- 
pected. runoff into the reservoirs, 
based on normal weather conditions 
7 and anticipated diversions, to. sup- 
‘port estimates of the amount of 


generation. These. judgments. must 


be informed and xational, based up-. 


on adequate studies and the opinions | 
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_ of qualified Gees But if events 


develop differently than had been’ 


anticipated—for example, if costs 


escalate more rapidly than normal 
or an extended drought occurs—_ 
and as a result of these abnormal 


circumstances a deficit in fact oc- 
curs, there is no violation of the 


law. However, it is incumbent upon — 
the. Secretary to regain a no-deficit 
position within a reasonable transi- _ 


tion period. 
_ "The next key phrase ; is ; “at least 
sufficient. ” It means that the stated 


_ test is a minimum, not a maximum. 
The power revenues, actual or pre-_ 


dicted, may lawfully | exceed the 


4 | listed - requirements. 


For revenues . “to- cover” 


ceed them and thereby reimburse the 
Treasury for these expenses. For 


revenues “to cover the annual” cost 


» additionally indicates that the reve- 
- bues must equal or exceed these 
costs in the same year in which in- 


curred. Operation and maintenance — 
costs are by their nature recurring 


costs, and the inclusion of the mod- 


ifier “annual” is. not necessary to. 


define them? 


= 2"The word “conclusive” was included before 
“judgment” throughout the bill drafted by the 
--Department of the Interior and introduced on 


June 19, 1939, by Rep. White as H.R. 6778 and - 


~ on June 12 by Sen. O’Mahoney as 8S. 2591. It 


Was ‘deleted by the House committee in execti- 
‘tive session on June 24 and was omitted when 


White introduced the amended pill, H.R. 6984, 
on June 26. Hearings, supra, at 149. 


8The only other possible reason for includ- 


ing. ‘annual’ might be to. -distinguish. . O&M 
“eosts ‘that donot. occur annually (such as 
_ those due to unusual flood damage) from those 
‘that do; but this. is not -sensible because it 


‘suggests. ‘that, since they also are not “fixed — 


charges,’ they are not reimbursable at all; a. 


| tages | 
means that they must equal or ex-_ 
‘intent; 


FPPC. 


preciation expense” 


- Finally, the term ‘ ‘operation and : 


maimitenance cost” would be given ms 


its customary meaning under stand~ 


ard accounting practice and busi- 
ness usage.* Thus, it would include 
such expenses as payroll costs for ~ 
plant operators and maintenance 

personnel, administrative expenses, a 
supplies, 
chased power, and wheeling. It 


repairs, utilities, 
would not, however, include depre- - 
ciation, which for repayment pur- — 
poses would fall into the category 


of a “fixed charge” relating to cap- 
ital investment ad ‘be subject. to . 

Secretarial discretion.® The same 
would be true of expenditures for “A 
‘replacements. es ee 





result not. in receine with the congressional es 
and because a rate and repayment ._ 


study never anticipates an extraordinary loss. ve 
or expense in any specific year. © 


' The Bureau keeps books in. aeoordnnee : 
with the F.P.C. uniform system of accounts ~ 
in accordance with section 803 of the Federal | 

Power. Act, 16 U.S.C. § 825b, which requires aes 


it to: do this “so far.as may. be practicable.” 
Thus, this: classification, system. would govern» 


except where inconsistent with other provi- 
‘sions of Reclamation law or practice. sds ta aba 
5 The depreciation of a capital item . eee 
standard cost accounting serves a function wee 
‘similar to the repayment of capital investment 
under the repayment requirements of law. ‘The. tes 
“operation and maintenance expense th 
accounts” include the items listed in the pre- 


ceding sentence ‘but do not include the ‘“‘de- 


categories of interest expense. | me 
* It could be argued that replacements are a 


maintenance expense attributable to ordinary 
' wear and tear, particularly in view of the | 


facts’ that the Bureau of Reclamation. tradi- © 


tionally budgets replacements as an operation © 


and maintenance expense and includes the cost . 


of replacements in operation and maintenance — 


charges for water users. However, inasmuch’ 


as they. obviously. are capital items and-are . , 
‘accounted for as such in the FPC accounts, . a 
it cannot be said that section 9(¢) definitely _ a 
includes replacements within the term “‘annual.° 


maintenance cost” for purposes of determin: 
ing the minimum rate requirements. ~ 


account or the various : 


‘DECISIONS ¢ 


anticipated generation and_ sales, 


they will produce revenues at least 


ee ‘sufficient each year to equal the op- 
eration and maintenance cost. that 


year, but this does not include de- 


‘preciation or replacements, - 
As to the second component. of 


cost, the Secretary is also required — 
eae set rates which in his judgment 
will produce revenues at least sul- 
~. ficient to cover interest on the power 

- construction investment at not less 

— than 3 percent per year. It is worthy | 
of note that the modifier “annual” 
a does not appear before the word 


“interest,” thus suggesting’ that, 
- contrary to the operation and main- 
tenance cost, the annual interest cost 


need not be. covered each year. On 


as the other hand, the broad discre- 
tionary phrasing relating to “other 
fixed charges” does not extend’ to 


. Anter est, thus suggesting a limit on 
the degree to which recovery | of an- 


-_ nual interest’ charges could be post- 

 poned. This subject: is further -dis- 
cussed below in relation to the 1944 
- a Flood Control Act. hag! 


Fe The Conteat es the Reclamation Z 


Laws: 


“The Reclamation. Pr feck ‘Act of 


1939 3 is one of the major. enactments 


of general application that. comprise _ : 
389, I F. Recl. & R.L.A, 51, 69 ; Swigart = 


v. ‘Baker, 229 U.S. 187 (1913). 


7 the ‘Reclamation - laws. Its primary 


- Impetus was the report? of the Rec- 


; lamation Commission established 


3 Doe, No. 678, ‘Tth ‘Conse 3d. Sess. | 


41088). 


OF THE DEPARTMENT OF THE INTERIOR _ 


[81LD. 


is In summary, the plain meaning ~purstiant to the Act of August 21, — 
of the words is that the rates must. 
be hi. gh enough so that, in the Secre- 

—tary’s judgment, when applied to 


1987, 50 Stat. 737. This report con- — 
tained numerous recommendations — 
to relieve irrigators from hardship 7 
in paying construction charges and 


to improve other aspects of project. 
Inanagement. The bill, which was 
drafted by the Department of the 
“Interior, also sought to set forth 
the principles. that would apply to 
_ the formulation, cost allocation, and 
cost reimbursement of new. Recla- 


mation projects generally, in recog- 


nition of the fact that they served 
multiple purposes and. no longer 
were largely single-purpose under- 
takings. ‘Unfortunately, no specific. 
refer ence to the point under discus- _ 
sion has been found in the legisla- 
_ tive history. However, the context | 
of the Reclamation laws in which — 


the provision dealing with power 


O&M costs throws some es on its 

meaning. | é 
When the Reclamation program _ 

originated in 1902, it was contem- 


plated that the irrigators would pay 


all of the operation and Maintenance _ 
costs and would repay the entire — 

_ construction - investment without a 

interest within 10 years.® The. repay- 


ment. ‘period for construction costs — 


| subsequently was extended to 20 | 
years,’ then to 40 years,?° and, inthe . 
1939 Act, an additional develop- <7 
ment period of up. to 10 years was: 
allowed. a When it was realized that 


8 Reclaination Act, secs, 4 and 6,. 32 Stat. - 


9 ‘Reclamation Hxtension. Act, ‘sec. 2, 38 Stat. 7 
687, IF. Recl. & R.L.A. 187. 


10 Omnibus Adjustment Act, sec. 46, 4g 


Stat. 649, I F. Rech. & R.L.A. 377. 
2 Subsection. 9(a), 6 Stat. 407, i 5 ‘Rect. ie 
& R.LA.A. 652, — . 
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: eee dams sitered Sie 


nities for power development. and. 


that the power could be sold at a 
profit, that is, that power revenues 
would. be more than sufficient to 
gover power operation and mainte- 

nance costs and repay the power 
construction. investment, Congress 
determined that net: power revenues 
should be used to: assist the water 


-users in meeting their fmancial ob-— 


ligations.? At the same time 1t was 


made clear that the power purpose : 
was subordinate to the irrigation 


purpose.** Thus power became irri- 


-gation’s servant, hot its. equal o: or its 


ymaster. 


‘The distinction between operation | 


cand maintenance cost and the con- 


struction investment, and the differ- 
ence between operation and mainte-- 
nance charges to cover the former | 
- and construction charges to repay — 

the latter, are a cornerstone of Rec: — 
Jamation law and practice.* Al-— 


though Congress has enacted nu- 


merous laws to relieve the irrigators _ | 
= ; General ruled that the statutes un-- 


der which the Interior Department. = 
markets: power from Federal dams — 


of their obligations to pay construc- 


‘tion charges, it has ameliorated the 
obligation. to pay operation - and - 


maintenance charges only in a rela- 
tively few instances. In fact, the in- 


12 See, 5, Act of April 16, 1906, 34 Stat. 117, 
43.U.8.C. § 522, 1 F. Recl. & R.L.A. 111; sub- 
section I, Fact Finders’ Act, 43 Stat. 703, 43 

U.S.C. § 501, 1.F. Recl, & R.L.A..321. 

. -18 See. 5 of the 1906 Act, note 12 supra; the 
last sentence of subsection 9(c) of the 1939 


Act. 
"  ‘t4 See, e.g.,. see. as Reclamation Pxtension 


- Act, 88 Stat. 687, 43 U.S.C. § 492, IF. Recl, .. 


& R.L.A. 191, and the statutes cited in notes 
8-11 supra. and note 15 infre. The term “fixed 
-eharges”’.in sec. 9(c) manifestly. refers” to 
COneEEU EOL: iat, ce 


R.LA. 639; 
~ tion act language, IT F. Recl. & RLA. 1024. 
16: 44 On gone Gen. 236,. 245 A eas: 


“sistence of Congress that the one, Be 


ers pay operation and maintenance 
charges is so: strong that. these. 


charges must be paid in. advance, in- 
terest penalties of at least one-half 


percent a month are imposed for 
delinquent payments, and the -de- 
livery of water will be cut off if the 


payment Is in-arrears more than 12 


months. 15 


Tn view of the firm congressional | 
policies that irrigators are required. 
to pay operation -and maintenance 
‘charges in advance, with severe pen- | 
alties for the failure to do so, and — 


that power is subsidiary to water — 


under Reclamation law, it would be 
surprising indeed if. Congress. in 
tended in the 1939 Act to. ‘permit. - 
power users to postpone payment of a 
“power operation. and maintenance ~ 


costs beyond the year in which 
incurred. 


Other Power Marketing Statutes se 


In a 1955 opinion the Attorney. - 


are in part materia, that is, that they 


generally are taken from the same 
body of law and are to be construed » 


together.*° The principal statutes 
referred to are the Reclamation 


_ Subsect. N, Fact, Finders’ Act, 43 Stat. 
704, 438 U.S.C. § 493, I F. Rech & R.LAL 
325: see. 6, Reclamation Hxtension <Act,;: as 
modified by subsee. H,-Fact: Finders’. Act, 43. 
U.S.C. §§ 494, 495; sec. 6, Reclamation Proj- » 
ect Act of 1939, 48 U:S.C. § 485e; I FF. Recl. &- 
see also the current appropria- 


7B A 
| Proje va we of ‘1989 here ander 


a » examination, section 5 of the k Flood = 
_.° / Control Act of 1944," and the Bon- — 
-.. neville Project Act.1® In the 1955 


opinion, which involved the disposi- 
tion of power from an Army Corps 
of Engineers dam on the Savannah 


- River i in Georgia, the Attorney Gen-| 
} te eral in. effect read: into the 1944 


- Flood Control Acta provision from 
the Bonneville Project Act. relat- 
- ing to preference customers.” | 


ay eta 5 of the 1944 Flood Con- 


trol Act provides that the Secre- 
_tary of the Interior shall dispose of 
-power from projects of the Depart- 
‘ment of the Army not required for 
‘project operation. It provides in 
relevant part: 


| woe [The Seatetaty of the Interior] 
- shall transmit and dispose of such power .. 


-and energy in such manner as to encour-. 


age the most widespread use thereof at 


- the -lowest possible rates to consumers 
‘ eonsistent . with sound business prin- 
ciples * * *, Rate schedules shall be 
drawn haying regard to the recovery 
(upon the basis of the application of 


...Such rate schedules to the capacity of 


the electric facilities of the projects) of 
the cost of producing and transmitting 
such electric energy, including the 
i ‘amortization of the capital investment 
allocated to power over a reasonable 
| ee of years, * * * . 


~The fee aac: quoted. above 
is similar to language in section. 6 


>. 4758 Stat. 890, 16 U.S.C. § 825s, mF. Reel. 


O& RLA. 801. | 
218 50 Stat. 731, 16. U.S.C. § 882, et seq.) 1 F. 


| "Reel. & R.L.A. 568. 


. , - 1 The setenence:| to pias tatites is. an. ata 
fn. interpretation, but it cannot be used to 
"amend the statute. Tor example, the interest 


i . rates on Reclamation projects cannot be less . 
~ Athan : the 8 percent specified in 9({c), and 


“conver sely, the interest rate on Army projects 


< ee may be lower under the Flood Control Act. 


‘DECISIONS OF: THE DEPARTMENT OF TER. INTERIOR | 


“costs and construction costs. 


2 On the Bonneville Project A Met: bail eo 
the second sentence is taken essen- ~ 


tially verbatim from section 7.2° 
The provisions of section 5 are 


comparable in many respects to 
those of section 9(c) of the Recla- 


mation Project Act that were dis-_ 


‘cussed earlier. Thus, the phrase 
“shall be drawn having regard to” 
is comparable to “in his judgment 


will produce” in section 9(c), that 


is, the rate studies must show com- | 
pliance but the actual results. may 


vary because of the occurrence of | 


: events which could not reasonably — 


be anticipated. The Congressional 
debate shows that the phrase in 
parentheses was included to show 
that the principal need not be paid 
in predetermined annual payments 


as in conventional ‘mortgages but 


that the amount of payment would. 


vary from year to year with changes 


in water and market conditions.?1 
The “cost of producing and trans- 


maitting” the power. comprehends 


both operation. and maintenance 
The - 
term “allocated to. power” is equiv- 
alent to “appropriate. share.” The 
reference. to “the amortization of 
capital investment over a reason- - 


‘able period of years” serves the 
“same purpose as “such other. fixed 


charges as the Secretary deems 


-proper.” The phrase “amortization — 
of ‘capital investment” has been ad-. 
ministratively interpreted, by both 
_ the Secretary and:the FPC, on the - 
basis of the legislative history, to 
include | interest. | The ‘term “amorti- 





_ 


2050 Stat. 735, 16 US.C. 35 8820, fi. Rp. 
Reel. &R.LA. 574,575. Maat 7 


a gt CONG. REC. 8524 (1987), 
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eon is akin 6 “depreciation” 


and buttresses the. conclusion that. 


7 the latter is not to be considered an 


= operation and maintenance expense 


for. purposes: of ascertaining com- 


pliance with the ratemaking ‘stand- | 


ar ds. . 


The fact that the. amortization 


of only the capital investment is 


referred to suggests that operation — 


and malntenance costs are not to 


be amortized, that is, that they are 
to be reimbursed as incurred and 
not deferred for later ‘repayment. 


The first senten ce also must be 


| considered. The key phrase. is “the 


lowest. possible rates to consumers 


consistent with sound business 
principles.” This provision may il- 


—luminate the other requirements of 


law, but it does not supersede them... 
The word “possible” includes the 
the 
term “sound: business principles” 
incorporates the other statutory re- 
quirements. Thus, for example, : it is 


meaning “legally possible”; 


_ neither “possible” nor a “sound busi- 


ness principle” not to “cover the an- 
nual operation and maintenance 

cost,” not to include interest on the © 
power investment at Reclamation - 
oe projects at arate of at least 3 per- 
‘cent per annum, and not to amor-. 


7 tize the power investment within a 
reasonable period of years. On the 


—. other hand, where the other statu- 
tory terms allow a dliseretionary | 


_ range of action, the precept for “the 


a : lowest. possible rates consistent 


oe with sound business principles” 
may be referenced for further 


7 euidance i in the; exercise , of that dis- | 


due. Accordingly, 


cretion. eee éxsitle! ie Testis = 


of the modifier “annual” before 
“interest” in section 9(c) may: be | 


interpreted to allow the deferment — : 


of the annual interest charge ie 


where a good reason exists that is. 
in accordance with sound business. . 


principles, . including. accepted . 


utility accounting practice.* - 


Statements. of Repayment Policy ‘ 


It has ‘been suggested. that the’ : 
conclusion herein reached regard- ~ 
ing coverage of annual operational e 


costs is inconsistent with two state- * 
ments of repayment policy, but. an 


analysis of these statements shows © 
this not to be the case. The first of : 
these is found in H.R. Rept. No. | 
1409, 89th Cong., 2d Sess. 9-10 ~ 
(1968) , in connection with the third 


powerhouse at Grand Coulee Dam, . — 
where the House Interior Commit-— é 


tee explained the Department’s re- . 
payment. study as follows: ere. 


The ‘repayment study” is based. upon | 
year-by-year forecasts of system revenues : 
and ‘costs over the. repayment. “period. ; 
Revenues - are ‘applied. first to pay - the. 
costs of operation, maintenance, replace- "| 
ments, and interest. All’ remaining reve- | 


nues are applied to repay the capital 
investment in commercial power facili- . 
ties, and irrigation. assistance as it-falls. - 
there is. no annual © - 
schedule of capital repayment. ‘The test i 


22 For example, the ‘Bureau for converitence 


begins charging interest on the total joint | 
costs allocated’ to power when the powerplant -. 
first becomes. revenue producing. ‘However, for a 
purposes of ascertaining the minimum legal ee 
requirement, it-would be. permissible to capital-~° 
ize a portion of this interest attributable-to ~ 
additional generating units until they become’ 


operational if this is shown to be in accord-. e 
ance with accepted utility accounting practice, — 


within: 


aS sO “ | DECISIONS: OF THE 
: 7 of the suicency of revenues is whether 
_. ithe capital investment can: be repaid 


establish for éach power project, each 


“increment of investment in the transmis- 


~ gion. system, and each. block of. irriga- 


-». tion assistance. Hence, répayment may. 
ea proceed at a faster or slower pace from _ 
- . year to year as conditions change. Annual. 
ee operating costs and revenues, of course, 


: may vary, from year to year since they 
are affected by. weather. conditions, 


streamflows, current economic econditions,. — 


i | changing | markets, | and the absorption of 
_ few projects into the system. 


This approach to repayment scheduling 


a has. the effect of averaging the. year-to- 
- year variations in costs and revenues over 
_- the repayment period. This results in a 
eT uniform cost per unit of power sold, and. 


permits the maintenance of stable rates 


cs for extended periods. It also: facilitates 
- the orderly marketing of power and per- 


‘mits Bonneville Power Administration’ s 


~ eustomers, which include both electric 


- -utilities and electroprocess. industries, to 
a plan for the future with assurance. 


“This discussion focuses on the re- 


os payment of capital investinent after 


a operational costs are paid. This 


| premise is stated succinctly in the 
7 first’ two. sentences: In a year-by- 
oe “year. forecast of system revenues 
and: costs, the revenues are applied 
- first to ‘pay the costs of operation, 


~ maintenance;, replacements, and in- 


fs terest. There is no suggestion that . 
the annual revenues would not be at 


| lease sufficient to cover the annual 
a ‘operation and maintenance cost. 


“The second. policy. statement oe 


eS high: ‘attention has. been called is 


. the. following paragraph from Part 
; “ 583° of: the” Reglamation Instruc- 
Fee tions: 


DEPARTMENT OF THE 


the overall. repayment period 


INTERIOR | Po (8 LD. 4 


10 Net Revenues. The difference: be: 


tween total operating revenues, and ‘the 


total: revenue deductions is the amount: 
of net revenues. This revenue is applied 
toward repayment of pr oject investment 
costs, payable from power system reve- 
nues. In early years of project power sys- 
tem operations, the estimated net revenue 
may result in an annual deficit. ‘Such — 
deficits increase the interest: nae Te- 
payable obligation. 


The penultimate sentence suggests | 


the - possibility that in the early aa 


years of project power system op- 
erations the estimated ‘“‘net revenue” 
may result in an annual deficit. 
However, the instructions explain 
that net revenues are arrived at only 
after interest and provision for re- 
placement are deducted from esti- 
mated gross revenues. As indicated 
earlier, replacements are ‘not in- 


_ cluded within “the annual operation 


and maintenance cost” which section - 
9(c) requires to be met, and inter- 

est may be capitalized 3 in accordance 

with sound business _ “principles. 


With the elimination of these items 


from the calculation, it is highly un-~ 
likely that. any. deficit would be _* 
Sepereneed | | 


Sees K. Pez, 7 : 
: Assistant | Solicitor. 7 
GERAL BEVERIDGE 

lf ana 351 


“Decided February el, 197 


Appeal from decision (Nu 19445) of. ; 3 
New Mexico State aes Bureau of 


aa re i - GERAL. 


‘BEVERIDGE - a : = st 


| ‘February 21, ITA | 


Tana Manerement: rejecting oil and 
Sas" offer to seen 


Affirmed. 


; Oil and Gas Leases: Generally—00 : 


and Gas. Leases: Applications: Gen- 


- erally—Gil and . Gas Leases: 


- Leases: Lands. Subject to. 


. A noncompetitive ‘oil and. gas. “offer” to 


~ lease must be rejected where either. before. 


-or after the filing of the offer and prior 
- to the time of the issuance. of the lease 
_ the land is determined as of that time to 

-be within the known geologic structure 


(ofa producing oil or gas field, even though 


such offer may have been conditionally 


approved prior. to the inclusion of the 


land within such structure. 


| Oi and Gas Leases: Known Geological 
Strueture _ | 


The Geological idueera: definition: lot 
the. known geologic structure of, a. pro-. 


ducing .oil or gas field will not be dis- 


turbed | in. ‘the absence of a. clear and 


definite showing that the definition was 
improperly made. 


It is not necessary that every piece of | 
land defined as being on a known geologic : 
. structure be productive; such a structure 
is the trap, whether structural or strati- — 


. graphic, in which ‘an accumulation of 


oil or gas has: taken place and the limits 


_ of the structure are the known or. Ao 
ferred limits of the trap. | 


| Accounts: | 
Leases: Rentals 


The payment of Vavance: rental in con- 
' nection with an oil and gas lease offer, — 


and the acceptance of such payment by 
the Bureau of Land Management, do not 


ereate a binding obligation on the Bu- 


Teau to issue an oil, and gas lease, 


APPEARANCES: RB. C. ree 


Midland, Texas, for appellant. 


8540174 — 2 


Known 
- Geological Structure—Oil and Gas 


Payments—Oil and: Gas. 


"OPINION BY UR. FISHMAN. 


ee: N TERI OR BOARD 
OF LAN D APPEALS © 


Gon Beveridge has” Se 


: from a decision dated October 17, & 
1978, rendered by the New Mexico. 


State Office, Bureau of Land Man-.. 


agement which Pojeutee her oul and a ' 
- Bas. offer NM: 19445. ee 


~The State Office deco rejected: 


_ the offer on the basis that the land ~ 
in issue “has been within the known 

- geologic structure of the South Salt — 
Liake Field in Lea County, New ~ 


Mexico, since June 16, 1973. There- . . 


fore, this land may be leased only _. 
by competitive bidding as prorice? - 
under 43 CFR 4120.” | | ot 


- Appellant filed for parcel number ee 


86, consisting of lot 11, section L ee 
| T.-21 S., R. 32.E., NMPM., nee 


Mexico, pursuant. to a notice dated ne 


eer 20, 1973. A drawing was - 


held on September 12,1973, and ap- 


pellant’s card was drawn number 1 : 


for the tract in issue. By memoran- 


‘dum of September 11, 1973, the a 
Area Geologist of the Geological . 
Survey at Roswell, New Mexico, no- 


tified the State Office that “[bJased * 
on development drilling in lot 12, — 
[section 2] T. 21'8., R. 382 E., the 
following described laddenre with: “ 


in an undefined addition to the - 
South Salt Lake Field known geo- 


logic structure, effective June-16, | 


1973 * * *” Among the lands listed 2 
was lot 11, section 1, T. 21 8., RR: BO 


E., N.M. P. ‘M., New Mexico, 
On appeal appellant asserts that 


the land in issue “is not offset by 


- 82. : : "DECISIONS OF THE DEPARTMENT OF. THE. INTERIOR 


= "production? and that the inaeel of | 
Land Management. “acknowledged. 
the lease sale by sending to * *** Tap. 


_- pellant] a réceipt for $20.00” cover- 


ng the advance rental, which ac- - 


“knowledgment 1s dated September 
18,1978. 

. A noncompetitive offer to Tees 
~ certain land for oil and gas must be 
rejected where either before or after 
the filing of the offer and prior to 
the time of the issuance of the lease 


the land is determined as of that 


time to ‘be within’ the known 
s geologic structure of a producing oil 


. or gas field, even. though such offer. 
—:may have been conditionally ap- 
- <proved prior to the inclusion of the 


a Jand within the limits of. the. ge- 


- ologic structure. See James W. 
— McDade, 3. IBLA 226° (1971), aff'd, 
- 353 F. Supp. 1006 (D.D.C. 1973) 3 
| 285 

i (1967 )3. F. William oe Tr. 


:  Solicitor’s. Opinion, 74 LD. 


” -BIBLA 282 (1971). 


We take appellant's first eo 
E for: appeal to suggest that the land 


~ isnot within a known geologic struc- 
ture of a producing oil or gas field. 


= definition of the known geologic 
_ structure of a producing oil and gas 


- field will not be disturbed:in the ab- 


sence of a clear and definite show- 
- ing that the definition was improp- 
erly made. McClure Ow Co., 4 
IBLA. 255 (1972) ; Duncan Miller, 
, A-27737 (November 20, 1958). Nor 
~is it necessary that: every piece of 
land defined as bemg on a known 


a. geologic structure of a producing oil 


‘Tat ED, a 


or gas field Be productive. The | 
known geologic structure of a pro- 


ducing oil or gas field is the trap, 
whether structural or stratigraphic, : 
in which an accumulation of oil or 
gas has taken place and the limits 
of the structure are the known or _ 
inferred limits of the trap. Karl 
Bruesselbach, A-28061 (October 26, — 


1959). Appellant’s attack on the | 


Geological Survey determination is 


- a bare assertion of error; it, there- 


fore, 1s insufficient. Duna Mu eller, 
A-30300 (May. 18, 1965). 


. Appellant’s suggestion that: the aan 
acceptance by the Bureau ofthead- 
vance rental constituted. a binding | 


obligation to issue a lease, is clearly. 
erroneous, since no rights to a lease 


accrue absolutely until the lease it- 
self has been executed by the appro- 


priate official of the ‘Government: 


McDade .v. Morton, 353 HF, Supp. 
1006, 1010° (D.D.C. 1978). See 43 


CFR 3112.4-1 and 43 CFR 3102 om 


(See also, Dominic J. Repici,2 IBLA 
‘14 (1971). Of. Udall v. Tallman, 380 


USS. 1, 4 (1965), rehearing denied, 7 


- 380 U.S. 989 (1965). 
However, the Geological Survey’ So 


- Accordingly, eursabail to fhe au-. ; 
thority delegated to'the Board of 


Land Appeals by the Secretary of. 


the Interior, 48 CFR 4.1, the de- 
cision appealed from is affirmed, — 


Freperick Fispman, dfember. 


We concur: _ 


Dovenas KE. Henriques, M ember. an 


Epwarp W. Strursine, Wember. 


Soggy “UNITED STATES UV. 
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| “Umtmen sraTEs 
v. ey 
“EUGENE STEVENS 


14 IBLA 380. 
| Decided UF ebrua ¥ 21, ‘1974 


| “Appeal £ from decision ‘of Chief ‘Adinin: 
~ istrative: Law Judge L, K. Luoma in 
mining contest W-87835: 


Affirmed. 


Adsninistrative | Baie Adjudi- 
eadtion.— Administrative Procedure: 
Hearings—Constitutional. Law: Due 
Process—Mining Claims: Contests— 
Rules of Erecate Governinent Con- 
“tests - ae : : 


‘The procedures of the ‘Desarenent of fie 
Anterior in mining contests, where notice 


and an: ‘opportunity: fora hearing before . 


at qualified. Administrative Law Judge are 


afforded, comply with the’ Administrative | 
- Procedure Act and the. due process re- 


. -quirements of the Constitution. 


Administrative ‘ Procedure: - Adjudi- 


eation —- Administrative Procedure: 


 Hearings—Constitutional Law: Gen- 


erally—Mining Claims: Hearings— ) 


- Rules of Practice: Hearings. 
The fact. that a hearing. in a mining 
-contest is conducted. by.-an ‘Administra- 


itive Law. Judge who. is an employee of - 
“the: ‘Department of the Interior, that: there. 
“are witnesses employed by this Depart-| 


; ment, and ‘that appellate review is con- 
. dueted py Departmental employees does 
not establish. unfairness in the proceed- 


ing. ‘To disqualify an Administrative Law 


Judge, or a member of the Board of Land 
Appeals reviewing his decision, on the 
charge of bias, there must be a substan- 
tial showing of personal bias; an.assump- 
ation that. he- might be predisposed. in 
favor of the Government. is not sufficient. 


BB. 


BUGEN, E STEVEN Ss. 


Administrative aan :  Hear- : 
ings—-Constitutional Law: | _General- 


‘ly—Mining Claims: Hearings—Rules _ 
of Practice: Hearings | . 


There is. no. right under _ the seventh i 


amendment of the Constitution to a jury. 
trial in an administrative hearing on a — 
mining contest, as that amendment. does 
not apply to quasi-judicial administrative a 
proceedings. : ae te 


Mining Claims: Discovery: Masket- 
ability os 


In order. to demonstrate a discovery of o 
a valuable mineral, one taust prove by a . 
preponderance of the evidence the. pr es- 
ence of minerals that would justify a ~ 
prudent man in the expenditure of his’ 
labor and means with the reasonable: 
prospect of success in developing a pay- - 
ing mine, . 3 


Mining Claims: Common Varieties of ts 


Minerals: Generally _ 


Without evidence that sels sitet to = 
thosé found in great abundance. else. 


- where have a property giving them a spe-.. 
cial and distinct value, they are common: — 
varieties no longer locatable under the - 


mining laws. The fact that stone’ may be. 


tumbled and polished for rock hound bees 


poses is not sufficient to meet the test. ° 


Mining Claims: Generally —Mining S 


‘Claims: Discovery:; ata ee ar - 
ing Claims: Surface Uses ne 


The ‘sale of ‘permits to rock fil tae: to. 
collect stones on claimed lands is not. a 
mining operation within the. meaning. of ee 
the mining law; income from the sale. of: 
such permits cannot - properly be con=. 

sidered in determining : 
a valuable mineral deposit has been. made. fe 
‘slevaus, ah 


APPEARANCES:. Rerene 


pro se;. George E. Longstreth, Esq,, ay 


Office of the Regions! a De- = 


if a:diseovery.of ° 


84. - DECISIONS OF THE. 


_ partment: of the | Interior, ‘Denver, 


Colorado, for the United States, - 


- the eee es 


OPINION BY 
MRE. THOMPSON 


‘INTERIOR BOARD OF LAND 


APPEALS 


acre Stevens has appealed 
from a decision of Chief Adminis- 
trative Law J udge L. K. Luoma 


dated May 10, 19738, which invali- 


a ete the claimant’s Agate Nos. 1 
through 200 lede mining claims. 
. This block of contiguous claims was 


“located 3 in 1971 for gemstone, gyp- 


sum, uranium, and thorium. (Tr. 9- 


10.) In October 1972, the Bureau of » 
- Land Management (BLM) issued a 


~ complaint charging that the claims 


were not used for mining purposes, 
| “end that valuable minerals had not 
_ been found so as to constitute a dis- 


covery within the meaning of the 


mining laws. A hearing was held 


‘before J Judge Luoma, on J anuary 1, 
“19% oie 


The J cis invalidated the: 200. 
“ne: on. three independent 


grounds: (4) that the “gemstone” 


chert on the claims is a placer de-. 


posit, and under the mining law a 


placer discovery. will not sustain a 


lode location; (2) that the “gem- 
_stone” chert. on the claims is a 
‘common variety material with- 
drawn from location under the min- 


‘ing law by the Act of July 23, 1955,. 


-80.U.S.C. g6ll et’ seq. (1970) ; ; and 


(8). that even if the material were 
uBcommion,. the claimant failed to — 


DEPARTMENT oF THE INTERIOR 


| show a discovery ofa valuable min- 
_ eral deposit. _ 
— Contestee cpiitends ee that | 
7 there are valuable. locatable. min- 
~ erals on the claims. The main thrust _ 
of his appeal, however, is that his — 


rights under the United States Con-| 


‘stitution have been violated by the = 


contest. He-asserts, inter alia, that 
the Administrative. Law Judge, be- — 
cause he is not in the Judicial 
Branch of the Government, is not. 
empowered to deprive him of prop- 


erty under the fifth amendment, and 
that the hearing itself was unfair in 


that everyone involved except him- 


self was “on the payroll of the De- | 


partment of the Interior.” He -also 


asserts that he was deprived of the 


right under the seventh amendment 


of the Constitution to a jury trial 
“provided for in courts of common 
daw. | 


"Coaicorning.“t ese. threshold ae 


process of law questions, we hold — 


appellant’s contentions lack merit. 
It is well established that this De- 
partment may determine the valid- | 


-. ity of mining claims by an admin- | 
istrative contest proceeding which — 
provides the claimant the right toa 


hearing before a qualified hearing 


‘officer. United States v. Coleman, — 
390 U.S. 599 (1968) ; Best v. Humm- 
_boldt Placer Mining Oo., 871 U:S. 
834 (1968) ; 


Cameron v. _ Onited 
States, 252 U.S. 450 (1920) ; Davis 


vy. Nelson, 329 F. 2d 840, 846 a 
Cir. 1964). 


Administrative ae process in a 


| mining \ contest is satisfied: whenever 


a mining claimant is afforded ade- 


: quate notice and an CEporntnaty for - 


181 LD. tae 


a can Hearing: Best v. H umboldt 
Placer Mi ining Co. , Supr a; Cameron 
v. United States, supra. Due process — 
is assured in that the exercise of the 
_ Secretary of the Interior’s plenary. 


authority over the public lands, 48 


~ U.S.C. § 1201 (1970), is subject to 
the normal process of judicial re- 


view. 5. US. C. § 702 (1970); Or- 
chard v. Alewaniter, 157 U.S. 812, 
888-84 (1895). 


Judge one is a auatiied hear : 


ing officer authorized to conduct 
hearings under the Administrative 


es Procedure Act, 5 U.S.C. § 556 
made. An assumption that he might. 
be predisposed i in favor of the Gov-_ 


(1970). The prods followed in 
. Inining contests comport. with the 
Act and the ‘requirements of due 
‘process of law i in the Constitution. 


United States v. Gunn, 7 IBLA 237,» 


79 I.D. 588 (1972) ; United States v. 


Bass, 6 IBLA 113 (1972) ; United 
States v. Haas, A-80654 (February 


os 1967), and cases cited therein. 


“Appellant has detailed no specific ~ 


instance of bias or impropriety at 
the hearing; he has made only a 


a general allegation that employees of | 


the: Department of the Interior 


would not act in his favor. Ap-_ 
pellant’s- argument - carried to. its. 
logical end would eliminate admin-. 


_ istrative proceedings by disqualify- 


ing all Departmental employees: the 


BLM mineral examiner who acts.as 


a witness, the Administrative Law 
_ Judge, and this Board. Such an 


argument cannot be taken seriously. 

, Appellant must show more than a 
| visceral obj ection to. establish un- 
fairness in the contest. 


A’ BLM mineral examiner who i is 
a witness in a Government contest. 


on A UNITED" STATES. v. | RUGENE STEYENS- ne 24 - 85° 
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against a mining 7 dans is nob. ae ; 
qualified nor is his. eredibility dis- | 
credited merely because he isan em-_ 


ployee of that agency, or because the 
“contestee asserts that the witness 


will not-testify in his favor. United 
States v. Zerwekh, 9 TBLA 172 — 
(1973). See also, Udall v. Snyder, - 


405 F. 2d.1179, 1180. (10th Cir.) 


cert. dented, 396 US. 819 (1969). In | 
order to sustain a. charge that an 
Administrative Law: Judge should » 


be disqualified or his decision. set. 
aside because of bias, a substantial 


showing of personal bias must be 


ernment is not sufficient. Comverse: 


v. Udall, 262 F. Supp. 583 (D. Ore.” 


1966), off 'd on-other grounds, 399 F. 
2d 616 (9th Cir. 1968), cert. denied, 
893 U.S. 1025 (1969) ; United States: 
en rel. De Luca v. O'Rourke, 213 F.. 

2d 759, 763 (8th Cir. 1954). This. 


rule is equally applicable to Mem- _ 
bers of this Board who review the | 
claimant’s appeal and the J udge’s 
decision. See 48 CFR 4.27(c); see 


also, NERB v. Donnelly Garment 
Co., 330 U.S. 
Texaco, Inc. v. FTO, 336 F.2d 754, 
60 (D.C. Cir. 1964); Berkshire 
. L’imployees Association of Berkshire 
| Knitting Mills v. NLRB, 121 F.2d 
235, 238-89 (3d Cir. 1941). There-— 
| fore. the mere fact the witnesses, the 
Administrative Law Judge, and 
_ Members of this Board are. employ- | 


219, 236 (1947) 3. 


ees of the Department of the In-. 


| terior does not establish unfairness. 
in the contest proceeding. © | 


At the hearing, appellant had the. 
right to cross-examine ‘witnesses, 


‘DE CISIONS OF THE 


oan fo ae ayia to y establish - 


: . “his rights under the mining laws. . 
ee Nothing. in the hearing record evi- 
_» dences any unfairness or bias. Nor 
_has appellant pointed to any error: 
of law oe aes to the‘result in 


this case. 
- Appellant’s sontention: that’. ie 


was denied his seventh amendment 
right to.a jury trial is also without. 

; merit. ‘Statutory rights adjudicated — 
 -in‘administrative pr oceedings, such _ 
as mining claim contests, were un- 
— known ‘at common ‘law, and. the 
amendment does not extend to such’ 


quasi-judicial administrative pro- 
ceedings. VERB v. Jones & Laugh- 
din Steel Corp., 301 U.S. 1, 48-49 
(1987) ; MePerren v. County Board 
of Education of Fayette County, 455 


F. 2d 199, 202-03 (majority opin-— 


ion), 205-06 (dissenting opinion) 
(6th Cir. 1972) ; Lowry v. Whitaker 
Cable Corp., 848 F. Supp. 202, 209 


. n.8 (W.D. Mo. 1972) ; Melancon Ve 
McK eithen, 345 F. Supp. 1025, 1041 - 


. (ELD. La. 1972); Farmers’ Live- 
»  gtock Commission. Co. v. United 
~ States, 54 F.2d 375, 378 (E.D. TL. 
1931); 1 K. DAVIS, ADMINIS. 
-TRATIVE LAW TREAT ISE 594 
(1958). -- 
~ We turn now to the question of 


ts the validity of the claims. Testi- 


“mony by two expert witnesses for 


~ the ‘Government detailed their ex- 
- aminations of the claims. Basically, * 
they stated there were no mining 


s workings on the claims and gave 
- their’ opinions ‘that there were ho 


S valuable mineral deposits’ exposed : 


9 within the claims. 


DEPARTMENT or THE INTERIOR 


Discovery of ai. _ valuable el, a 
“oapens is the sine gua non of the — 


validity of a mining claim. United 
States v. Coleman, supra. In order 


to prove a discovery within the 
meaning of the mining law, 30 
~~ US.C. § 21 e¢ seg. (1970), the claim- 


ant must show the discovery of such 


quantity and analy: of. minerals 


that He 


kb person of ordinary eruceues 
would be justified in-the further expendi- 
ture of his labor and. means, with a. 
reasonable. pr ospect of success, in ead 
ing a valuable mine ee, — 


Castle v. Womble, 19 L.D. 488, 487 - 


(1894), approved in, Ohwisman Vv. 


Miller, 197 -U.S.,.818,. 822° (1905) 5 


Best v. Humboldt Placer Mining 


' Co., supra; United pines Ve » Cole- 


MG, SUPTG. 
The testimony of the. Govern- 
ment’s witnesses was sufficient to | 
establish a prima facie case.of the — 
invalidity of the claims for failure 
to make a discovery. The burden of © 
proof was then upon the claimant to 


show by a pr eponderance of. the 
evidence that a discovery had been 
made. foster v. Seaton, 271 F. 2d 


836: (D.C. Cir. oe ‘This he eased | 


to do. 


There is no shippott In n the peoed a 
for appellant’s assertions relating to 


7 discovery oL valuable minerals lo- » 


catable under: the mining laws. ‘The 


‘Government introduced evidence on 
the nature and extent of the calcium 
~~ sulfate (gypsum) deposits and the 
“presence or absence of uranium.and. 


thorium on the claims. Coutestant’s 


witness, Larry S Steward, a Bureau of 


[ei LD 


fey ~ —. UNITED 


: Baad Veena paee. testi-. 


fied that he took four samples from 
calcium sulfate outcrops on ‘Claims 


3 | 65, 71 and 73, and the ‘analytical 


_ report: indicated that. the material 
was at. least. partially anhydrite. 


we (Ex. 94.) The evidence indicated, as 
— the J udge found, that anhydrite de- 


- posits generally, and these in par- 
ticular, have no-current value for 
mining purposes, (Tr: 38, 57.) 
During his examination. of the 
surface of the claims, the geologist 
took scintillator . (Geiger. counter) 
readings and samples on: the rock 


_ types he encountered. This examina- 
tion disclosed no evidence of urani- 


um or thorium. (Tr. 16-17.) 

_. Appellant offered no evidence at 
all, and there is no serious assertion 
that valuable deposits of uranium or 
thorium ‘have been found within 


_- any of the claims. Any assertion by’ 
appellant that the anhydrite mate- 
rial on the claims has any commer- . 
cial value i is self-serving conjecture _ 


without any substantiation, and 


contradicted by expert. testimony. 
Nor was there any value shown for 


| any other ela of gypsum on the 


claims. 


The only. indication of any com- 
. mercial value concerns the material 
_ described as cryptocrystalline vari- 

ties of silica, commonly called chert, 


which is scattered on the surface of 


some of the claims... 


Appellant asserts that this inte 


. rial and agate found on the claims 
1s.g gemstone 3 in quality. It is evident 
that the stone is-of such a hardness 

that it can be tumbled and polished, 

_.- but such material is found in great 


STATES ‘U. EUGENE. STEVENS: eee ane 
February 24, 1974 ee ae et ae Ae. 


abundance not cone on as ‘claims, © 


but also on nearby public lands,. and — 
In many other locations throughout — & . 
the West. (Tr. 60, 64, 80.) The “Gov 


ernment witness testified that. any 


stone of “possibly a four or‘five and 


on up to a ten hardness on a ‘Mohs? z : 
scale of hardness would provide Bice 
polish.” (Tr. 92.) The market: ‘for 


the:stone is for.rock. hound; pur poses, a 
gathering and collecting, 


and for polichind. and. cutune to. 
make into. “gemstones” for jewelry |: 


‘or ornamental objects. The evidence 
-did not: disclose that the stones on 


the claims have any property giving z 


them special or distinct value which . 
takes them out of the category of a — 
common variety within the meaning. 
of 30 U.S.C. § 611 (1970). Without | 


evidence that the stone is an uncom- 7 
mon.variety within that Act, itisno’_ 
longer locatable under the mining - 
laws. United States v. Coleman, 
supra; United States v. Melluzzo, 70 — 
I.D. 184 (1963). See United States, 
v. Cardwell, A-29819 (March 11, _ 


— 1964); United States Vv. Sciacse nha ‘ 


70 I.D. 186 (1963). 


Phe mere fact. ais stones may be - 
polished i is not sufficient to meet the . 


uncommon variety test, as hardness, - 


the prime requisite for ‘polishing, is - 


a property common to many ‘types 
of stone found in great abundance. 
It is the value of the-stone deposit 


as it. is found on the claims that is _ 


the important factor, not any en- 
hanced value which might’ be ob- 
tained for a fabricated or marketed . 
product of the deposit. McClarty v. 


Secretary of the Interior, 408 F. 2d : 


907, 909 (9th Cir. wae 


for curios,  ~ 


88". DECISIONS OF. THE DEPARTMENT ‘OF THE INTERIOR 


‘ he etiaas, contends he hag aia 
- -gome rocks from the claims and that 
_. ‘the value of the material is demon- 
strated by the activities of other in- _ 
dividuals who have removed stones 


from the claims under permits. he 


: to others relating to the use of the 
land. Evidence regarding the value 


~ or the use of the land forother than 


é | legitimate mining purposes relates 
to the bona fides of the claimant and 
> throws light on the true value of the 


~~ land. See United States v. oe 


7 supra at 603. 
- The evidence dient. that ae 


ie major activity on the claims. has 
-. been the posting of a number of — 
signs, some of which read “Gem- 
stone Enjoyment Mineral: Claims,” 
. under the mining laws, * * * The expendi- 
_ ture of means and labor must be for the | 
benefit of a mining operation from which 

_ minerals can be extracted and marketed. 
The marketed commodity must be the _ 


and. “Removal of any Mineral * * * 


Without a Permit is Prohibited. me 


_ Other ‘signs erected by Gemstone 


a Enjoyment. indicate where Indian 
_ sites are located ‘and other points of 
interest. (Eixs. 8-23.) Gemstone En- | 
~ . Joyment is a commercial enterprise 
_ organized and operated by the con- 
testee. For $15 per year a permit is. 
. issued in the name of Gemstone En- ~ 
- joyment entitling the holder and his | 
_ tamily to enter and camp on the - 


-- claims and. remove any rocks or min- 


 erals up to a maximum of 150 tons 


per permit per year. Gemstone En- 
| joyment. has advertised for mem- 


bers in the magazine Lapidary 
Journal (Ex. A), and has a bro-. 
_ chure promoting the benefits of 


~ worth | 
permits during 1972. (Tr. 91.) 
The income from the sale of Gem- _ 
stone Enjoyment permits is: not 
properly to be considered as income. 


{81 LD. 7 


‘ tnembership and the nature of ‘the a 
claims. (Ex.17.) | 


- The evidence demonstrated. that eS 
heya was no. market for the un- 
processed material from the claim 
(#.g., Tr. 15, 47-48, Ex. 25.) How- 


issued. However, the record does not — ever, the contestee sold about $1,000 
disclose evidence of sales of the 
stone from the claims, but only of 


oe privileges granted by the claimant — 


of Gemstone Enjoyment 


from a mining operation. See South 


Dakota Mining Co.v. McDonald, 30 
LD. 357, 860 (1900). As was stated | 
in United States vy. Eikhorn Mining © 
Co., 2 TBLA 383, 889 (1971), afd, 
" hil how Minina Oo. v. Morton, Ga. | 


No, 2011 @. Mont., filed ee 


19,1978) : 


However, ak every profitable enter- 


prise conducted upon the public: lands _ 7 


entitles the entrepeneur to a patent 


product of this mining Opera mOn. 


‘Here, the claimant is marketing 
, permits, not mineral material. In- 


fact, the claimant is charging the 


‘public to do what it has the right to _ 


do freely on public land. 43 CFR 
Part 6010. See aiso, 43 CFR 3621.1 


(providing for the free use of min- 
erals not for sale or barter) ; 430FR 
3712.1 (restricting the use of un- : 

- patented mining claims). Gemstone 
Enjoyment i is not a mining opera- 
tion as contemplated by the general 
mining laws, and the income from __ 
its: operation could not properly be i 


Spon on ‘UNITED STATES Vv. EUGENE STEVENS be eB Qen 
nr er ‘February 21, 19TH es 8 7 


| eonuderad 4 in faces if a ‘dis- 
covery : had been shown on the Agate. 


— claims. 


It is ers hehe: appellants | 


| testimony. that his expenses have 
been in hiring others. to stake the 


- claims for him, recording the loca-_ 
tion notices, and the printing of bro- 
chures and mailing and advertising 
-. costs for his Gemstone Enjoyment 


| enterprise. These expenses totaled 
approximately $2,000 for the 200 
claims. (Tr. 91-92.) Asked if his 


agents who located the. claims had 
on the 
ground before the claims were lo-.- 


found valuable minerals 


cated, he testified, “That I don’t 
| know., You are asking me what 
_ another man did.” (Tr. 90.) 


_ The only discovery effort on the © 
claims shown by the claimant 3 is as 


follows: 


A. Well, I Rage dond some pick and 3 


_ shovel work out there, investigative, and 


incidentally, as long as J am testifying © 
under: oath, I have found agate in strati- | 
‘fied form at several different places on |. 
the claims. Not on every claim, because a- 
lot of it is in the valley. T-am. speaking. | 
now of certain areas along ‘the ridges. I » 
did find: that, and I can take eoraenony up 


and show them. 


. Q.- But your market in: this ease is: the 


- eoming on the Jand of people who have a 
$15.00 permit; is that ‘correct? 

“A. That is. correct, yes, sir. 
(Te: hee 


Q. Now, it these people ‘that. you sold 
permits to didn’t come. on - he property, 
then what ‘would you have ; one? _ 

A. I beg your pardon? 


—Q. If these rockhounds that you. have . 
| asked « or suggested might want to come 2 


(te. 98.) 


‘on, aud pay you opie $15. 00 for a. penal e 
and they come on each year witha permit, ~ 
if they wanted to, is that the > only market ae 
- . you have? ~~ 


A: Outside of Shalt i might geil by mail, 1, 7 
yes, sir. Mining is very limited. Ba, 


at is ee there has an ‘no ae 


bona fide attempt to discover min- 
-erals, nor to develop a valuable . 


mine, but only an. attempt to. pro- 
mote the sale of claimant’s ‘ ‘per- 
mits” to rock hounds | and. other me 


: recreationists. 


The evidence clearly: Gstablishés oe 


that there has been no discovery of : | 
a valuable mineral deposit on any _ 


of the 200 claims covering the 4000 _ 
acres of land involved here. Proof _ 
of discovery as to each claim is.re- 

quired under the mining law. — 


United States v. Bunkowski, 5 ro 


IBLA. 102, 120, 79 LD. 48, 51-52. 


(1972); United: States v..Melluzzo, 
76 I.D. 181, 189 (1969. : This has not.” 
been done by the claimant in order a 


to sustain his burden of proof. 


. As the claims are invalid for Jack ee 


of a discovery of a valuable mineral ' 


deposit locatable under the mining .- 
laws, it is unnecessary to consider’ _ 
_ whether the claims were improperly _ 
located as lodes rather than placers, i 
’ and whether that issue was properly 


raised by the contest complaint. 


Therefore, we do not. decide whether: | 
Judge Laoma’ s ruling o on \ that issue ied 
was correct. : 


For. the reasons discussed above, 


and pursuant to the authority dele- - 
gated to the Board of Land Appeals 
by the — of the ae 43. : 


0 | 


: : CFI R4. 1, the decision n appealed f fro om: 
ag: afirmed. 


"Joan B. ‘Taomesox, at meee 
: We’ CONCUR: 
- Ewap Ww. ‘Sruzere, M ember. : 


e Doveras E. Hexmraurs, J M ember. 


ADMIN ISTRATIVE APPEAL OF. 


. JUANITA HUMPHREY MICHALEK 
(CROW ALLOTTEE NO. 3292) v. 


AREA DIBEC LOE, BILLINGS Ere AL. 
* 2 TBIA 175 
"Decided February @ 26, 199 


/ Appeal from an administrative deci- 


: sion, 
- REVERSED AND REMANDED. 


Indian Lands: "Allotments: 
~ ally—Trespass: Gener ally 


4 “The Superintendent, as a dépeoscntative : 


~ of, the Secretary, owes a duty to protect 


the land of a: competent Crow Indian . 


against livestock trespass so long as the 


~ and remains in trust status: and is . 


: “unleased. - 


i. Juanita, Humphrey Michalek. 


OPINION BY MR. WILSON 


IN TERI OR BOARD OF 
INDIAN APPEALS 


. The above-entitled matter comes. 


“before the Board on. an appeal 


. by- Juanita, - Humphrey “Michalek | 
- through counsel, T ener N Neely, and 


"DECISION 5. oF THE: ‘DEPARTMENT or THE INTERIOR 


Geney- — 


. Siurperintendent’s 
_ this appeal. 


Ist, Dee: : 


‘Ball, rome a, decision of the eras oe 
- Director, Bureau of Indian Affairs, - 
Billings, Montana, dated Janu-_ 
- ary 30,.1973, affirming the action of __ 
the Superintendent, Crow Agency, _ 
in refusing to initiate trespass pen- _ 
_ alty action. under 25 CFR 151.24 on 
appellant’s trust allotment No. 3292... 


eis brief, the basis. of the appeal : 


<a her ein arises out of appellant’ 8 com- : 
| plaint to the Superintendent. of the 
: Cre ow Agency requesting | that live- © 


stock trespass action against & non-_ | 
Indian owner of cattle drifting onto | 


7 her - allotment be initiated. The . 
- Superintendent, refused to take the 


requested : action. In liew thereof, the | | 
Sanseiniendent 3 made the following 


determination : 


~ Tt is the Absision. of. this Spies: io as- 


Sess voluntary trespass charges on the: 


users of the land in the amount of $1. 40 
per acre per year for damages. The dam- ~ 
ages will be assessed from the time the’ 

- Tast lease expired until present, The col- | 
lected charges. will be placed in a special - 
deposit account in your name and at your _ 


disposal. - en 
"The fonewols decision is ea on the _ 
premise that you have several options at | 
your. disposal which this office. considers 
adequate to protect. your: interests; and 


_ further that you are a competent Indian 


; APPEARANCES: Towe, ‘Neely and. 
| Ball, “Attorneys at Law, for appellant, | 


with capacity to handle your own affairs, 


and that imposition of penalties cited in 

/ OFR 25 151.24 (sic). would not-be in your | 
best interest or represent. any adequate 

solution to your problem. | 


The Area Director affirmed the A 
Eee hence, 


This appeal, directed to the ‘AG : 


sistant Secretary of Indian Affairs, 
was by special delegation of author- . 


ity, transferred to the Director, Of-_ 


fice of Hearings and Appeals, on 


901 ADMINISTRATIVE APPEAL OF ‘SUANITA HUMPHREY ~ Pee) men 
et _MICHALER. (CROW. ALLOTTEE NO. 3292) v. ARDA DIRECTOR, BILLINGS ET AL. a 
: a February 26,. 1974 eee 2 ie 


" October i 197: 3%: _ Geni seers 
“nation. 


delegations were: heretofore at- 


tached and made.a part of the. 
Notice of Docketing, dated Novem- : 


ber 2, 19778. 


“The appellant, in response to the 
- Board’s 


| d’s Notice of Docketing and 
Order to Show Canse, dated. No- 


vember 2, 1978, filed a. brief to- 
— gether with sundry related exhibits... 
Neither the Area Director nor the. 


other. parties in interest have filed 


an answer. denying or refuting the 
‘ allegations set forth by: appellant i in | 


her brief. - 


In support of her. sical appel- . 
dant. contends that. the ‘Superin-- 
~tendent owes (1) a competent Crow 


Indian the same duty of protecting 
him or her i in the quiet en) joyment of 


his or her allotment as he owes an 
Indian whois nen compos mentis. 


(2) It is the affirmative duty of the 


Superintendent, upon filing of a: 


complaint alleging livestock tres- 
pass to investigate and, if sufficient 


grounds exist, to prosecute and levy | 


penalties prescribed | in 25- CER 
151.24. 


The Act of May 26, 1926 (44 Stat. 
658), as amended, March 15, 1948 ' 
(62 Stat. 80), authorizes competent y 
Crow Indians to. lease their allot- 
ment without the assistance and ap-- 
proval of the’ Superintendent. 25° 
CFR 131.15 uaplenenis the ‘fore-' 


mes 


‘Appellate. authority was : 
delegated to the Board of Indian = 
Appeals as an Ad Hoc Board by the 

‘Director, Office of Hearings and- 
Appeals, under date of August 6, 
1978. Copies of the aforementioned . 


: plied. )— 


going Act, supra, in the efolowing 


| iene ge: 


(a) Notwithstanding the ‘regulations in 
other sections of this part 131, Crow. 2 


Indians classified as competent under ~ 


the Act.of June 4, 1920 (41 Stat. 751), as - 


amended, may lease their trust lands - 


* * * for farming or. grazing purposes : 
without the approval of the Secretary. 
pursuant to the Act of May 26, 1926 (44 
Stat. 658), as: amended by the: pun of © 


-March 15, 1948 (62 Stat. 80). * #°*" 
Approval of the ‘Secretary is: oe - 


leases signed by Crow Indians not classi-. 
fied: as competent ai * 


We note. 5 that 2B CFR 181. Lis s(e).- 


casts full responsibility on a compe-: 
~ tent Crow Indian as lessor in obtain-. ~ 
ing compliance with any lease made, oe 


This section, however, — we nate; = 
further provides: : oe 


# * = This shall not cprecluils sae 


by. the Secretary. to assure conservation = . 


and protection. of these trust: lands. - 


An examination of the ere as Y ; 7 
presently constituted, ae arly ao 


cates no basis in fact whatsoever to: . 
support the Superintendent’s con- — - 
clusions or reasons for refusing to. 
act on appellant’s complaint under ae 


25 CFR 151.94; Accordingly, the | 
Board so finds. | 


The Area Director, in ‘afirininig? . 


the Superintendent’s decision and as - 


reasons for denying and dismissing. ze 


appellant’s appeal, determined that - 
since the appellant -is a competent 


_ Crow Indian under 25 CFR 181.15, 
the Superintendent owed her no 


duty to protect her ‘land against. 


livestock trespass, notwithstanding oe 


acai land is held 1 in trust and: _ 


, -{Ttaltes : mer ‘ - 


- notwithstanding that the complaint 


does not arise out of a competent — 
~ Crow lease. The Area Director went : 


~ on further to state: 


| ‘Accordingly, your appeal is denied on. 
the grounds that the demands you have. 
- made of the Superintendent. are beyond. 


the scope of his. jurisdiction. a 


~ We find nothing in the Act of 


a May 26,1926, as amended, March 15, 
~ 1948, supra, and 25 CFR 131.15 that : 


relieves the federal: government of 


its trust responsibilities or jurisdic- — 
. tion with respect to allotted land. 


- Only the issuance of a patent in fee 
~~ could accomplish that result. This, 


_- however, is not the case at bar. The 


- Superintendent. under the Crow 


_ Competency Act, supra, and subse-: 
~~ quent regulations, 95 CFR 131.15,is_ 
_ relieved of overseeing the leasing of 
_ trust lands by competent Crow In- 
- dians. Moreover, a competent Crow 


_ Indian under the foregoing regula- 


_tion is fully responsible for obtain-_ 
_ Ing compliance with the terms: of 
any lease made by him. This section, 


- however, goes on to state: 


 #* * This. shall not preclude action a by 
~ the Seer etary to assure conservation and . 
- protection -of these trust lands. ae 
| _ Printing Office, Washington, D.C. 
(1958) ; United States v. Kagama, 


as supplied. Ss 


In view. of. the fact ave the ap: 

| pellant’s land is held in.trust and’ 
that her complaint does not. stem 
from any lease agreement, we-dis-. 


a agree. with the Area, Dirceion 3 deci- 


- sion regarding loss of jurisdiction. : 
- On the contrary, we find the Bureau. 
of Indian Affairs had jurisdiction — 
over” appellant’s lands and that it — 
was: the affirmative duty of: the. 
- Superintendent to take such meas-— 
ures as were necessary to: protect. ap-. 


‘DEPARTMENT 


OF THE INTERIOR [St LD. | 


7 pellant icine livestock trespass 0 on 


her allotted trust lands. United 
States v. Fraser, 156 ¥. Supp. 144. 
(D.C. Mont. 1957), aff'd, 261. F. 2d” 


982° (9th Cir. 1958). The ‘District. 
Court in Fraser, supra, in holding — 
that. the government is a proper 


party to bring an action for live-— 
stock trespass on allotted lands, not- — 
withstanding the ae lessee is a 


non-Indian, remarked : 


‘ee Tt is the right and duty of the a 


government to maintain such suits as may 
be necessary for the protection of its In--. . 
dian wards. * * * And particularly is this 


true where the United ‘States holds lands 
in trust for the use and benefit of these © 
wards. and. suit. is necessary for the pro- 


tection of these lands,” felting. cases]. i 


156 F. Supp. at 150. 


It is settled law that by virtue. 
of. the peculiar. “ouardian- ward” — 


relationship existing’ between the — 
United States and Indian persons — 


the Federal Government has not 
only the capacity, but also the duty 


to protect and enforce Indian rights 


in property held by it as trustee. 
Federal Indian Law, page 328, 


‘United States Department of. ce 


terior, United States Government. 


118 U.S. 375,6 S. Ct. 1109, 30 L. Kd. 


928 (1886). 


In view of the views. eeucen 
set forth the. decision of the Area 


Director, Billings Area Office, Bill- 
ings, Montana, must be reversed | 
and remanded. — 


“NOW, THEREFORE, by vir- 
tue of the authority delegated to, 


the Board. of Indian. Appeals: by — - 
the Secretary of the. “Interior, 43. 


: coe a ADMINISTRATIVE “APPEAL OF RICHARD. OBE | a — 9B- 
3 | ‘February 28, 1974 : . re ee ee 


CFR 4. 1, ie decision: of the Area 
Director, Bureau of Indian Af- 
fairs, Billings, Montana, dated 
January 30, 1973, is hereby RE- 
_ VERSED AND the matter is RE- 
MANDED to the Area Director 
‘for the purpose of implementing 
the provisions of 25 CFR 151.24, 
and for whatever other action he 


pellant’s rights in her allotment. 
This decision is. final OE the 
ep ar tment.. | , 


Aupxan DER HL Wxson, M ember. 
ra CONCUR' 
“Davin u McKse, C hadron. 
Ne APPEAL OF 
: RICHARD OBI 


es 8 TIA 183 


"Decided February 28; F 97 4 


“Appeal vont an gaininististive deci- — 


sion denying an application for the 
‘sale and et of jand. | 


Rever sec 


‘Indian Tanda: Allotments: ‘Alienation, 


“When an. Indian wishes to sell his: allot- - 
ment to his Indian mother who has ample 


means and the seller is in need, the Area 


-_-Director must have cogent reasons for 


_ disapproval of the Sale. | | 
OPINION BY MR. McKER- 
INTERIOR BOARD OF. | 

a INDIAN APPEALS 
This is an appeal filed by Rich: 


ar ard Obi from the decision of the - 


Area ean Poriiend: ‘issued: 


October: 11, 1973, which in. turn 


affirmed ie. Superintendent’s. de- - 


cision of July 24,.1973,. wherein 4 
application by the appellant. to. 


sell his Quinault allotment to Ce-. 


celia Obi, his mother, was denied. 


The appeal was: transferred to 


this’ Office pursuant to the delega-.. 


deems necessary to ‘protect the ap- tion of- authority issued’ Decem- ~ 


ber 14, 1973, amending 211 DM | 


13.7. The transmittal from the Area, . 
Director in Portland dated Decem- - 


ber 8, 1978, indicates that the appeal _ 


_ was timely filed although no date is — 


mentioned. The appeal. itself i 18 Un- : 
dated, but it does bear the receiving . 
date stamp of the Area Office of the 


- Bureau. of Indian Affairs showing — 
- Novenrber 12, 1978. The record dis- 
. closes that the Area Director’s deci- — 


sion of October 11, 1973, was mis- - 


addressed to aie. appellant at, 
- Renton, 7 | 
should have been sent to Seattle, 


‘Washington, whereas it - 


Washington. There is nothing toin- — 


dicate ace or how it was delivered : 
to. the appellant. | | 


_ A finding: is made that the ee 
was timely filed and NOTICE IS. — 
HEREBY GIVEN that this appeal — 
is hereby ——— ay this & Board for. ; 
decision. . 
A further finding is kas that al 7 


‘though the record does not include — 

copies of the application for sale of 
the allotment signed by : Richard Obi - 

-or any document signed by Cecelia — 


Obi, said record is sufficient upon ~ 


which to ‘base a decision. This appeal - 
will therefore be disposed of im- | 
mediately without requiring a filing 


of legal briefs or further statements. 


7 “ ns ee DECISIONS: or THE. 


‘The ibs intendent ss memoran- 


a of November 28, 1973, to the — 


en Director iielades the follow- 


ing statement, “His motivation for 
the above nale. at least in part, we 


believe has been a face- -saying de- 
vice.” A review of the appeal itself 


lends” considerable weight to this 


- opinion although the “appellant’s 


'- motivation | might be. better de- 


~ scribed as an effort: to. preserve the 


him. . 
‘The Area Dir ector’ a statement 


“that the appellant’s mother is almost. 
- 95 years old and that she has in ex- 
‘cess of $200,000 in her individual - 
"Indian money account with ample. 


-current income to meet her needs, 


_ would suggest that the payment of 


~ $8,250 for the appellant’s allotment 


~ could not jeopardize her financial . 


- ‘postion: There is no suggestion In 


- the Area’ Director’s decision that. 


” Cecelia Obi.is in any way incompe- 
“tent, despite her age, and there is an 


indication that she has been gener- 


ous to the appel Nant in the past. 
~ Whether or not he is indebted to her 
for some unstated amount 18 of no 
| “consequence. : 


‘The. appellant states, in his ap- 
peal “Officials. declare she is not’ in 


- the land. business, has no use for the 


2 oe ia say that though she has 
_ land, I prefer to give her collateral — 


. for ihe sum aie. than accept 


| her outright gift. ” (Italics sup- 


- plied.) The appellant proceeds to 
describe his need for money. | 
It appears without contradiction: 


DEPARTMEN T. oF 


» gelf- -respect, which, is. essentia al 


THE INTERIOR | _ | (SLED. - 


ors is elie to: séll- to gain ‘the. 


needed cash; that the purchase of 
the land by : Ciera Obi would in no 


| way jeopardize her financial posi- 
tion; and that it isthe desire of both 


parties to complete the transaction. 


~ No cogent reason for disapproving 


the application to sell has been 

stated by the Area Director. | 
A finding is made that the denial — 

of the application to sell the land — 


and to expend money to purchase _ 
_ thesameare legal property rightsof 
the. appellant and his mother the. 

exercise of which has been thwarted 
‘by the ruling of the Area Director. — 


He has overreached in this matter. 


‘It is our conclusion that, the trans- 
action should be permitted to go for- 


ward at the earliest possible date. 
NOW, THEREFORE, by virtue. 
of the authority delegated to the 
Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR _ 
4.1, and the delegation included in 


the December 14, 19738, amendment 


to the Departmental Manual, 211. 


DM 13.7, it is ORDERED that the 


application for sale of the allotment 


in accordance with its provisions be » 
' approved, and that the deeds neces- 


sary to. complete the transaction be’ 
approved by the appropriate office 
of the Bureau of Indian Affairs. 


This decision i 1s final: for the De- ee 


partment. 


ee J. Moke, Chait man. he 


| We CONCUR: : 


| Avexaxpur 1. Witsow Member. 
“ihe the appellant does need funds; : See an ae 


that he has a valuable asset which Mrrcnern J. Sanacn, Member. | 


ESTATE OF “MARY SOULIER- (RED | CLIFF CHIPPEWA 


95 


“ALLOTTEE | No. 80. (180), DECEASED) - 
= ~ Mareh 2, 1974 


| “ESTATE. OF MARY SOULIER (RED : 


CLIFF CHIPPEWA ALLOTTEE NO. 
80 (180), DECEASED) 


* TBIA 188 


- Petition for veopening to modify the 


- Secretary’s August 6, 1923, order di- 


- recting the sale of land purstant to 


decedent's will. 


- Denied. | 
145.0. Indian "Probate Se Board : of 
Indian Appeals: :  Generally—375.0 


_. Indian Probate: Reopening: Generally 


: Under the delegations of authority by the 
- Secretary. to the Board of Indian Appeals . 
in 48 CFR 41, the Board has authority. 


and jurisdiction | to. correct. or. modify 


prior Secretarial orders issued in probate 
_- of Indian trust estates in accord with the 


Statutes, court decisions and a showing 

52 COE later-discovered facts. 
381.0 Indian ‘Probate: 
: Authority: Generally — 


OA provision in a will. exectited. pursuant | 
to: 25 U.S.C. $873. (1970) requiring sale © 


of land interests. held. in: trust is to be 


_earried out by the Secretary in. those 
_ situatious where a refusal to do so would 
be an arbitrary. or capricious abuse of 
- discretion by the Secrétary within the 


- rule of Tooahnippah: (Goombi) v. Hickel, 
397 U.S. 598, 90. Sup. Ct: 1816 (1970). 


_ ‘390. 2. Indian Probate: State Law: i 
‘Indian Probate, | 


Applicability . to 
Testate 


A provision in a “will executed pursuant 


_ to 25 U.S.C. § 873° (1970) appointing an 
-. executor shall not be approved insofar as 


it- would be. ‘effective upon property held 


in trust, but as to. such property, . the 
duties and directions given by the testator 
to the executor may be carried out by 


Decided March 5, , 190 


| : Secretary's : 


43 


‘the Secretary £0 area a ‘defeat of he core 
~~ testator’s intent, provided. thatthe Secre- 
-tary’s function is in no: way. subject. to a: 
the provisions or requirements of any . 
State court or statute limiting or regulat-. 1, 


ing the power and. authority. ofa personal = : . 


: representative. 


415.0 Indian Prohates Trust Poop ; | : 


erty: Generally = S|: 


Following the: doctrine of equitable oat - 
version, a-provision in -a ‘will executed - : 
pursuant to 25 U.S.C. §. 373 (1970) requir- 
_ ing sale of land interests held in trust’ ~ 
_ with the proceeds to be distributed, has* | 
the effect of changing the interests in the — oe 
affected property from land to ‘personalty meee 
_ requiring that the land if unsold ‘Or the a 
-proceeds of sale be. distributed as sn 
faked | 


APPEARANCES: ‘John D, Niemisto -- : 
and John M. Wiley, Attorneys at Law. - 
for Alice Daley Niemisto, Franklin R. 
Basina, Constance Basina Kosberg, ad 
‘Idell Basina Duify, Catherine Gordon, 
Frederick Gordon, Jr., William Gordon, ~ 
Frank Gordon, Elizabeth Gordon, Law-- | 
rence Gordon and Marvin Gordon, and : - 
Elizabeth Hawkes, Attorney at Law : 
for John Emmett Daley, petitioners; arte 
and oy 2 aa 
‘Mariana R. Shulstad ne the Office of — 
the Field Solicitor, Twin Cities, Minn., . 
for Reginald P. Miller, Superintendent, 
Great Lakes Bota eked re- a 
‘spondent, a ba pate, e 


OPINION BY Aplnieres. - 
“TIVE JUDGE McKEE 


AE N TERI OR B OARD OF 
IN. DI AN APPEALS 


This is a proceeding elon “the ie a : 
Board of. Indian a Appeals upon . — 


~™ 
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petition deca December: 18, 197 3, 


enclosed in a memorandum dated 
“December | 26, 1978, ‘from Judge 
- Vernon J. ‘Rausch of Twin. Cities, 
. -Minnesota. The petition includes 


the following language © ‘in’ the 


‘prayer > 


WHEREFORE, your oes re- 


“quest an order vacating the Secretarial 


Order dated August 6, 1923 approving 
‘the Will of Mary. Soulier and further 


. of disapproving of said. Will,. thereby. per- 


mitting - the lands owned by Mary. Soulier 
~- at the. time of her death to descend to 


* her. heirs. 


In the ‘Renrsnaun of Decem- 
ber 26, 1978, from Judge Rausch the 


said petition is correctly determined . . 


| by him to be a petition for reopen- 
ing ofa probate which had been de- 
cided for more than three years. The 
_- Judge referred the petition ito the 
-- Board under the provisions of 43 


, | CFR 4. 249(h) by which reopening 


i authority of such estates 1s reserved 


-to this Board. 
# The record submitted in connec-. 
2a tion with the petition includes perti- 
- ‘nent parts of the probate proceed- 
me ings in the Estate of Mary Soulier. 
Tt also. Includes the full record 

. -of-the proceedings before. Judge - 


. Rausch which were initiated by the 
ae Superintendent of the Great Lakes 
Agency upon the filing of his ecom- 


~~» bined petition ‘for correction of in- 
- -ventories In elght completed pro- 


bates of estates of subsequently de- 


a ceased individuals * ~who were either 


“TT ESTATES OF: . Susan Boaters Daley 


.. Stute, Red Clift Chippewa, Probate A~71-53: 


-Red Cliff 
Thomes H, 


Theresa Agnes. Soulier - Basina, 
Chippewa, Probate A-—60-58; 


‘ Soutier,. Red: Cliff: Chippewa, Probate: A+155— — 


58; John Soulier, Red ‘Cliff Chippewa, Pro- 


bate A-61- -63.3 " Susan J. Soulier Sagasunk. 
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= pgetcas or rie successors in ae 
est of lecsased legatees of the said 


Mary Soulier. The | Superintendent’s 
petition was directed to the elimina- 


tion from the inventories in those 
-estates of any interests in the lands 
which had. purportedly ‘descended. 
“to or passed under the wills of the 
Jegatees of said Mary Soulier. = 


The petition for reopening: filed | 


‘in this. proceeding would appear to 
be collateral to those proceedings 
initiated by the Superintendent in 
estates all of which have been closed © 
-for more than three years, A finding | 
is made that all proceedings are 
subject to consolidation and. deter- | 
mination by. single decision. issued _ 
by this Board. Accordingly: 


NOTICE IS HEREBY GIVEN 


TO: All of the known and unknown = 
heirs, leg gatees, devisees, and suc- . 
-cessors in interest of Mary Soulier 
deceased; to the Bureau of Indian ~ 
Affairs ; to all attorneys of record; | 
and, particularly to the. petitioners 


and respondents, that this proceed- 


‘Ing’ is hereby. docketed. under. De 
above | number. tnt | 


STATEMENT OF FACTS. 
Mary. ‘Soulier, ‘Allottee No. 80. 


(180) of the Red Cliff Band: of 
Lake Superior Chippewa Indians 


received as her allotment the S14 


SEW, Sec. 1, T. 51 N., R. 5. W., of 
the si P: M. in Rae County, 


Grifin. Schaeffer, Red Clift Chipnien: Probate 
-A-45-66 ; 


. Antoine. Edward : Basina, Red 
Cliff Chippewa, Probate, A-162-66 ; Duwayne- 


“Marshall Soulier, Red Cliff Chippewa, Pro- 
“pate A-7--69'; Patrick William Datey,. ‘Red | 


Cliff Chippewa, Probate. IP -TC. 85R 72: 


ose ESTATE OF MARY SOULIER (RED CLIFF currpEws Or 


é ALLOTTER NO. 80 (180), 
" - Maren 55 1975 


| Wisconsin, pends of 80 acres. for 


which a restricted fee patent, dated 


“May 8, 1897, was issued under the 
provisions of the Treaty of Septem-— 
ber 80, 1854, She had 12 children, . 
six of whom predeceased her. From 


- one, Akin Lamorie, Allottee-No. 74 


(158), she inherited the allotment 
described as Lot 1, Sec. 8, T. 51.N., - 
-R.3 W,, and Lot 1, Sec. 36, T.52N., 


R..5 W., both of the 4th P.M. in 
B ayfield. County, Wisconsin, con- 
~ sisting of 67.24 acres. She also held 


‘certain other properties not. here at 


issue. | 

On October 12, 1911, Mary. 
Soulier executed a will which in- 
cluded the following provision: : 


3d I direct that. my allotment on the Red 
Cliff Reservation, Bayfield County, Wis- 


econsin, deseribed.as the South half of 


South East quarter of Section one (1) . 


‘town (sic) fifty-one North of Range five 
West and the allotment of my. son Akin 
Lamorie deceased. of whom I am sole heir 
described as follows: Lot one of Section 
eight (8) township fifty-one North of 
' ‘Range three (3). West and Lot one (1) of 
section ‘thirty-six, town: fifty-two North 
of Range five West, be sold without un- 
necessary. delay and the proceeds of such 


sale be divided | equally among all my. 


living children: after first deducting 


therefrom one hundred ($100.00) which 


I. dedicate for Masses by the local nese 
of the Catholic Church. : 


She died on April 18, 1914; gad 


on August 4,1928 her will.was rec- 
ommended for approval i in accord- - 


ance with the Act of June 25, 1910, 


36 Stat. 855, as amended by the Act | 


of February 14, 1913, 37 Stat. 678, 


by E. B, Meritt, Assistant Commis- 


DECEASED). 


‘sioner. On ‘August 6, 1928, Re wl: . 
‘was approved by. F.M. Goodwin, a 
Assistant Secretary of the Interior, | 
_who included the following order 1 in. 
| his approval : | 


‘The. estate of the sesedent: ‘consisting of a 
her original allotment and her inherited 
interest in the allotment of her deceased 
‘son, Akin Lamorie, are directed to be 
_ sold by the Superintendent of the La- — 
Pointe Agency, Wisconsin, and all just. 
_ debts against her. estate be paid, including 


funeral expenses, if. any, and $100.00: be 


given to. the local pastor of the. Catholic . = 
‘Church, and the remainder of the cash 
‘divided among her devisees as above set 


forth. No ‘rights of an executor will be | 
recognized. (Italics added. ) | 


‘For reasons unclear at this time, the 


Superittendent of the LaPointe 
Agency did not’ comply ‘with the. 
order of sale. which has remained 


unchanged ior 50 years...At the — 
hearing held April 4; 1973 by J udge - 
Rausch it was ‘speculated that due — 
to the inaccessibility of the land no 
buyer could be found. 


It should be noted that no protest “ 
or appeal of the order for sale was 


filed: following entry of the order 
approving the will. There has been 
no order of distribution of any 
money or of these interests In the. 
land to any legatee, devisee, or heir. -— 
‘The purported distributions of the 


interests of leg atees and. devisees 


subsequently deceased is challenged 7 
by. the Superintendent’s action. 


During the 50 years since the ap- : 


| prove of the will of Mary Soulier, . 
~ four of the’ six beneficiaries ‘desig. . 
nated. in paragraph. 2 3d of f the = : 


; i 
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: ane ‘died? aad at, least four of the 


: ; ; descendents of her children have. 


- ‘died some testate and some intestate. 
i There are not at least, 60,3 includ- 
Ing one or. more ion Indians indi- 

vidual successors in interest who 


ay have claims against the estate under . 


*. the-will. In the probate of the estates 
of the subsequently deceased inter- 
est. holders, the interests derived 
from the decedent under this will 


were treated as interests in the land 
~ itself, and in 1970 a resume of the 
a 7 fractional interests of the purported 
tenants in common ranged down- - 
2 ward from a 1/6 each j in the surviv- 


4 ‘Ing sons to a 1/1296 each in several 


of the more remote claiming rela-— 


- - tives. An almost intolerable man- 
_. agement and ownership situation 
sp thus exists. as to both allotments.” 


'The two surviving sons, James 


2. Cha ‘and Fred Curtain,’ have 
: -pressed the Superintendent of the 
. Great Lakes Agency for a number 

of years to sell the land and distrib- 


| : -ute the money to them alone as the | 


_. “living. children” in compliance 
with the will and the order approv- 
ing the will. A prospective pur- 
cs . chaser was found, and in an attempt 
- to remove a cloud from the title, the 
pomecaar a: requested J udge 
‘Rausch to proceed under 43 CFR 
4,273 to.delete the record of land in- 


~ terests from the estates of those de-. 


2 Since. the: sing of the ieHiton: the Board 


Bn aS ‘advised that Frederick J. Curtain, one of 
the two surviving children of. Mary Soulier 
_ ‘died.testate January 1, 1974.’ No proceedings 
'. in probate of ne estate ABye yet been insti- 


tuted. . 
- 8 Notice . of the death of Angeline Basina 


"Ss Vandervanter on. May’ 20, 1973 was received 
oe by ‘the Board February: 4; 1974. There may 


have been other ‘deaths ‘not yet reported, 
ae - *See note 1. 


DEPARTMENT 


OF THE INTERIOR | [S1LD. .. 


-cedents who have died since the ap- 


proval of the will. Accordingly, af- 


ter issuance of a show cause order,. . ~ 
a.proper notice of a combined hear- 


ing was issued, and a hearing was 
held April 4, 1973. In addition to the. 
Curtain brothers, certain of the 


‘other interest holders appeared at : 


the hearing pro se and by attorney 
to resist the Superintendent’s pro- - 


| posal to sell the land. 


No order was issued by the Judge. 
as to the eight estates in question 
following the hearing. This was for 
the reason that following the hear- 
ing, the resisting. interest holders 


filed a consolidated. motion for dis- — 


missal and this was in turn followed 
with their petition of December 18, 
1973, seeking reopening of this 

estate pursuant to the provisions of | 


43 CFR 4.242(h). Since the final 


decision herein had been issued more - 
than three years: prior to the filing 


of the petition, the Judge properly 


transmitted the Pee and the rec- 
ord to this Board. 

The record eludes the epineeeibt - 
of the hearing of April 4, 1978, 


‘Those opposing the ‘Superinten- 


dent’s proposed sale were repre- 


sented variously by. J ohn M. Wiley, — 
John Niemisto, a relative of one of ~ 
Elizabeth — 7 


the - parties, and by 
Hawkes, all attorneys at law. Some 
parties including. — the Curtain | 
brothers appeared pro se or by non- 
attorney family members. The Su- 
perintendent was not present or rep-_ 
resented although two agency em- — 
ployees: appeared: as witnesses. The 


Field Solicitor, appearing for the | 


first time for the Superintendent, 


agg BSTATE OF MARY SOULMER’. “me CLIFF CHIPPEWA, oe gg 


ALLOTTEE, NO. 80 (180), 


‘DE CEASED id 


= March 5, 19h 


: as filed a bret, opposing the peti- 
tioner’s. ‘notion to. dismiss. — 


We note no dispute of any ma- - 


terial issue i fact. 


POINTS IN ISSUE 


enlar ge es issues or r to: pr rouiie’ op- al 


portunity tor the filing: of addi- 7 | 


tional briefs. 7 ee 
‘The. brief. filed by the Field ae C 
licitor raises several points includ- . 


ing the proposition that estoppel is 


no bar to the proposed sale; that ad--— | 


“The petitioners oppose the sale, 
and seek to-set aside the Secretary’s 


_ order for sale issued August 6, 1928, 
on. the following grounds: 
That there are. upwar ds of. 60 


“heirs” who claim an interest in the . 
| land 1 in place ot the 6 original bene- : 


in fractional amin now as nail as 


1/1296 (the. rationale of this argu- _ 


~ ment escapes us here) ; that the land 
- value has appreciated ; that the sale 


will pass the land irretrievably to 


non-Indian. people, contrary to fed- 


eral policy; that the present com- 


munal use of the land. (there is no 


7 allegation as: to. the number of 
users) would be destroyed; that per- — 


manent improvements placed on the 
land by at least one claimant would 
be lost; that the claimants have be- 


lieved over the years that they held- 


_ interests in the land; and that a sale 
would be improvident (without giv- 


- Ing reasons). 


The brief fled by the Field Salic: 


_ itor: for the respondent Superin- 
tendent was prepared prior to the. 


filing of the petition to reopen, and 


_ it is, therefore, directed more to the 


issues originally raised in the effort 
to delete the: lands from the eight 


inventoriés. However,. upon review 


of. the record as a whole, it is not 


now considered necessary to further 


Foe (44953-35) 


licitor ' 


verse possession against the U.S. se 
does not mature into title or create 
that “this tribunal” does. . 


rights ; 
have jurisdiction to modify inven--, 


‘tories; that “this. tribunal” has no. 
jurisdiction to change a Secr etarial 2 
order;.and that none of the eight os 
- decedents in question held any in-_ 


terest in the real estate thr ough the a 


decedent's will. 


The Field Solicitor’ ’s attack a “5 


_ the jurisdiction. of “this tribunal” - 
to act for the Secretary in all of 
these matters is made without re-  - 


gard to the delegations of authority > 


included in 43 CFR 4.1 and is un-  ~ 
supportable. Without dwelling on. 


the issue unduly, it should be: | 


pointed out that: precedent therefor — 

_ does exist. In the past when probate, —; 
jurisdiction was delegated to an AS- 
sistant’ Secretary, time limitations ©: 
were waived, and new and differ ent. oS 
action was taken in the name of the 
- Secretary, Estate of Eliza Yellow. — 
(December 15, — 


1936) ; ; when delegated to the Solic- : 


tor, Estate of Hs Sun E Oly or Old. 
Lady Sam, TA-1278 (June. 29,° 
1966) ; when redelegated by the So-. 
‘to a Regional ‘Solicitor, ’ 
Estate of Charles Ge. or [toye- — 
wanjina, LA-D-32- (September: 29, 


1969) ; and when’ delegated to the a 
Board of Indian Appeals, Pstate of 


— 100 7 DECISIONS OF: THE. 


Elisa Shield Him? = TIBIA. 80. 
be (March 24, 1971). ‘The new issues 
 Yaised in a case were completely 
disposed of. Modifications of: the 
o findings. and the distribution of the 
estates have been necessary in nu- 
_. merous. instances to conform to later 
| ‘discovered - facts or even -sub- : 


sequently issued court rulings. 


. ‘The Field Solicitor does make a | 
: point which is to. be considered here 


as controlling, 


--, Iv. None of the. eight decedents ea 
ts any interest. in the subject. real pr operty 


a a at the time of theix deaths. 


DISCUSSION | 


_ tion when she said, | 


oe Sar ditect that my aniotinedé: +... e 


and the allotment of my son . % + be 
. sold * ft ® and the. -proceeds. be Atri 
. among all my living children’ een We Ts 


This provision Was- implémented 


7 by the. Assistant. Secretary’ s Order 


2 approving the will, Hstate of Mary — 
7 Soulier, 120899-14 (August 6,. ee - 
| - Where he said, 


The estate of: tiie decedent, Ae 
_ of. (allotments). * # * are directed. to 


| — be sold * * *, No rights of an executor 
eh will: be recognized. . 


Ps The directive in the will. cwas” in 
_ our opinion sufficient to convert the 


_ interest of the testatrix.in the land 
to interests in personal property | 


: in accord with the doctrine of equit- 

= able conversion stated in the Chap- 
7 ter, “Conversion, By: Will” 5 Bowe- 
| ‘Parker: eres on. » Wills. 


DEPARTMENT. OF. THE: INTERIOR | . 


Te ED. 


| 44 46.1. Nature and definition: 


Under ‘proper circumstances # ek 9 di-. 


rection in a will to change property _ 
from one legal class to another, as from 


real to. personal: or personal to- real, 


will have the effect, in equity, of: chang- 


ing the legal character of such property 


at once. before it is actually changed in. 
‘fact. This: doctrine, known by the name — 


of equitable conversion, rests upon. the . 


maxim that equity looks upon: that’ as " 


done which ought to be done; * * * It ap- 
plies wherever: an obligation to sell or. 
exchange land is created by.contract, will, 
or: court order. Prior to the actual sale 


or, exchange and while the obligation con-. 


tinues in force, the courts will adjudi- . 


one cate the rights. of the parties. as they. 


would have been.if the conveyance had 
actually been made, [Principal footnote 


This brings Ae equine: in | references omitted.]_ 


| ti this decedent’s wl into considera-- | 
es Reel by the decision In re Bis- 


- The statement in the text i 1s : sup- 


bee's Estate. Runke v.. Bisbee, 177 
Wis. 77, 187 N.W. 653. (1922), cited | 


“es the footnote; and» 


§ 46. 9 ‘Effect of Conversion: 


- The ‘effect of : equitable conversion of | 
property is to impress the. property. -con- . 
verted with the character of the property , 
into which it is: to be converted, even. 


| before a change in. form, as far as is 
necessary to carry out ‘the ‘intention of 


the testator. If’ the will: directs a con- 
version of realty into personalty, such 


realty must. be distributed as if it were 
_ personalty. When conversion of realty 

has been effected, the devisees or heirs 
of the testator eran no claim on the 


realty as such, * * *,-The executor is 


entitled to’ such. cea as an asset of 


the estate, a Likewise,. other statu- | 
tory provisions | relating to. gifts of realty . 


do not apply to a gift: of the proceeds » | 
when the realty has been converted by 
a mandatory power of sale. * * * TPrin- 
— cipal Footnore: references omitted. ] 
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The statement; in the text is an 
ported: by ‘the. decision In re Schil-— 


ling’s Will. Schilling v. | Schilling, 
— 805 Wis. 259, 75 ALR 184, 237 N. W.. 7 


129 (1931) ated in. the. footnote. . 


In her will the testatrix appointed’ 
her son-in-law, Frank Basina,. as 
‘Solicitor’s 
suggest. that. 
the title to the real estate did not. 
~ vest in the distributees named to re-. 


| executor. _ The Field 
| memor andum would s 


ceive the land sale proceeds, and 


| with ‘this we agree. However, it, is. 
~ not suggested where the title to the. 


real estate reposed. following the 


death of the testatrix in 1914 or. even 
from the date of the approval. of 
the will, by the . Seer etarial or der, 


| entered} il. 1928. “There i is no ‘such 


legal. entity as an ‘estate’. ya capable. 

_ of receiving, holding or conveying. 
| title, and the. title. to "personal prop-. 

ae erty. reposes in the executor until a 

| conveyance - ‘document ‘such. as. a 

deed, a. bill of sale, or. al. order of: 

| distribution. i is. issued. (In the ma- 


jority of States, the. title. to. real 
property vests in. the devisees at the 


date of death of the testator.) In 
this situation the Assistant. Secre-. 


tary’s approval of the will specifi- 


cally provided “no rights. of an — 
executor will be recognized. * In this 
situation we.are confronted with no. 
other alternative. than. the conclu- 


sion that the title vested - m the 


United States with the Secr etary. 


Pp erforming the functions and duties 


> of an executor, and that such title 
| has there reposed to vs date sub- 


Black's | “Take Dictionary, Revised s Boar 


Bdition (1968), De 643 and cases sear. 


DECEASED) _ ri 


ject to. the provisions of the will as” Sas 
approved. However, he is in no. way. - 
limited. to. or ‘howd: by any, state 
statute. regulating. the. ‘power. or. oe 


authority. ofan. executor. — 
The rights created i in the : Six sur- 


viving children of the testatrix who x. 
should properly be designated as 
“legatees”. of the personal. property. Ps 
consisted only of the right to the 


distribution of. the proceeds of sale 


when received by the Secretary. (or. : 
-the officer holding 1 the delegated au- 


thority to sell. and. issue. ‘necessary: < 
conveyaiicas). ; ie 7 : 
. Ibis, therefore, foncluded that age 


a. matter of law the inventories pre: a 
pared in, the estates. of subsequently a 
~ deceased. legates: ‘should. not. have: ms 
included any. -apparent, interest-in 
.the lands which had been directed to 
be sold. ‘Distribution. of. personal eo 
property rights. so acquired by. in- 
heritance. by. the heirs and legatees- 7 
of the subsequently” ‘deceased leg- 
atees should have been made i in-ac- 


cordance with the laws. governing . 


| distribution. of. personal property. ice 


Nothing hereiit should be construed 7 
as a determination that. the. trust: 


| character of the personal ‘Property ” i 


was lost. 


~ The petitioners. herein, who op- _ 
pose the. sale: which the Superin- . . 
tendent proposes to. make pursuant, — 
‘to the directives in the will and the a 
| Secretary’ s original order of 1993, 
would have us completely thwart the - 
7 intent of the testatrix in the disposi- te 
tion of the property and its dis- — 
tribution. Her intent was properly. ee 


honored : ‘by the ‘Secretarial order — | 


102 - "DECISIONS 


io Spoon the or and if we e were | 
sto: follow the suggestions of the peti-_ 
tioners, we would act contrary: tothe 


— “spirit. and text of 25 U.S.C. § 373 


(1970) as such statute was inter- 
“preted in Tooahnippah (Goombi) v. 
. Hickel, 397 U.S. 598 (1970). To act | 
~ _ otherwise than to approve the will 
. ‘and carry out the directives thereof 
_. would be an- arbitrary and capri- 
_. cious exercise of the very. limited 
~’. discretion vested in the Secretary by. 


ithe: statute iad interpreted by the 
me court. 


| analysis of the Wisconsin law gov- 
-erning distribution of personal 
‘property at the respective dates of 


| death of the successors In interest, 


‘modifications. of the orders of dis- 


tribution should be entered. in all. 
oe successor estates. | 


= Authority is hereby gr Cid. to 
z the Administrative Law Judge to 
modify. existing probate orders to 
“make such. proper. distribution. 
Thereupon, when the proceeds of 

7 - sale are available, they will be dis- 
~ bursed to those who are legally en- 


: titled thereto including the church 
provided. it can be-identified. and is 
.: capable of ‘rendering the service in- 


| dicated i in the will. 


_.The petitioners’ plea that we eon’. 
sider their individual past under-. 
. standings that they owned interests 
-’ in this real estate, and their conten- 
-. tion that there were certain of them 
who en] joyed a communal use of the 
a property 1S disposed of by the rule” 
_ which.we have here found to be 


eS “controlling. 


‘~ + Those | ‘arguments made in. the 


‘OF. THE DEPARTMENT oF THE INTERIOR | 


As i€ appears necessary upon i 


se {81 ED... 


Field Solicitor. ‘g ‘brief i in behalt oe - | 
the Superintendent. that estoppel | 
will not operate against the United . - 
States, and that no claim in prop-_ 


erty can be acquired by adverse use 
or ‘possession against the United — 


States i 1S recognized as also control- — 


ling i in this matter. | 
Tt. is. likewise. true that, in die : 
absence of a statute a. policy cannot | 


be recognized. as paramount over an _ 


individual’s rights of sale. The pro- 
cedures for gale of the land here in- 


volved by the Secretary areset forth 


in the regulations, and there is cer-. 


tainly no ban against the submission 


of a ‘bid by one or more Indian | 
people, or by the tribe itself. | 

Any improvements placed on the - 
land by individual interest holders 
shall be considered their individual 


- non-trust personal property subject: 


to removal prior to sale or subject. | 
to separate sale by those entitled _ 
thereto or to abandonment in-place. 

“Tt is indicated in the record that 


‘some part or portion. of the interest 


in sale proceeds may have passed by 
inheritance or will to persons not of 
Indian blood. If patents in fee for 
such interests have been mistakenly 
issued, it will be incumbent upon the’ 
Solicitor to confer with the Depart- 


ment of Justice concerning the in- 


stitution of the necessary ‘court. 
proceedings for the cancellation of 
such patents and the cancellation of 


any tax or other liens. If no patent, 
in. fee has been issued, then under’ _ 


the doctrine of Chemah Vv. Fodder, 
259 F. Supp. 910 (W.D. Okla. 1966), 


it is not necessary to do other than. | ; 
to distribute the proceeds of sale to 


i 103] a 


ae sigs ie can 1 establish ownership : 


- of such interests. 


~~. NOW, THEREFORE, by virtue 
of the author ity delegated by the 
‘Secretary of the Interior, 43 CFR 
4.1, the petition for reopening inthe 
estate of Mary. Soulier i is here DE- va 


7 NIED; and 


‘IT IS FURTHER ae 
. that the petition. for correction of 


| any inventory « of the estate of a:per- 


“son. who purportedly held through — 
and under the will of Mary Soulier _ 


which includes. any interests in the 


lands directed by her to be sold, 
‘shall be corrected by order of the hie 
Administrative Law Judge nune 
pro tune to eliminate such lands — 


from such inventories, and to also 


2 correct the orders of distribution of 


_ the interests of such decedents to in- 
clude a provision for the distribu- 


tion of the proceeds of the sale of 
lands, when. received, as Personal 
property in trust; and- | 


IT IS FURTHER ORDERED 


that the Administrative Law J udge- 


shall be and he is hereby delegated 


such authority as may be necessary 


to issue such additional and further 


orders in related matters as may be 


necessary. to accomplish purposes of 
_ this order in accordance with the 
| Views. herein expressed. | 


- Notice of the issuance of this de- 
cision now and of the corrective im- 
_plementing orders when issued pur- 


— suant.to this decision shall be mailed 
by the Administrative Law Judge 


to the respective parties In interest, 


to their attorneys, and to the officers 


; of the Bureau of Indian Affairs 


"HARMAR COAL’ COMPANY. 
March 5, 1974 


ed 


We CONCUR: 


2 a 
rr 


a pe ree nN record of gach, - 
- mailing shall be: preserved in aed ‘ 


and. related Cases.. | te 
This decision 1 is final for the De- ae 


“Davi 5 McKue, oe . 
| hich Adminisinatine J Judge. ie wae 


Aumxanpun H. Wiraon, ae co 3 
Administrative Tudge. 


Mirerens J. SaBacH, 


; arene hat ad ene Sat 


- HARMAR: COAL coMPANY 


3 IEMA 32 


Decided’ Mu arch 5, > 1905, 


om Board has before it an. appeal by pe 


Harmar Coal Company. from an order. 


of the Administrative Law J udge dis- 
missing its petition for modification ~ 
filed pursuant to section 301(c) of the 
‘Federal Coal Mine Health and Safety ~ 
“Act of 1969. Subsequent to the filing . 
_of the Notice of Appeal, Harmar Coal 
:. Company and the Mining Enforcement _ 


and Safety Administration filed a. : 


joint motion for expedited. appeal. to — 
which were attached joint proposed 


findings of fact, conclusions of. Jaw i 
and a stipulation. a ee 


Order vacated and petition granted. a 


- Federal Coal Mine Health and Safety a 
Act of 1969: Modification of. Applica- _ 2 
tion of. Mandatory Safety Standar ds: | 
‘Turisdiction , tae 


a An Administrative 13 Judge apen: waige: 
Jose jurisdiction ofa proceeding for modi- 
__. fieation-of the application-of a. mandatory. — 
_. safety standard where ‘the parties enter 
into a stipulation of fact rendering. a 


formal evidentiary hearing: unnecessary. 


APPEARANCES: Herbert J. Martin, 
Esq., ‘John A. Macleod, Esq., and James 


T. Hemphill, Jv., Esq., in behalf of. 


Harmar Coal Company;-John P. Me- 
Geehan, Esq., in. behalf of Mining 
Enforcement: and Safety | Administra- 
: tion. oe 


ate 


OPINION 12¢ THE BOARD 


INTERIOR BOARD OF MINE 7 


| OPERATIONS APPEALS | 


| Factual and Procedural = A 


B ack ground 


“On September’ on, 1973, Harmar | 


Los Coal Company (Harmar) filed in 


the Office of Hearings and: Appeals: 
. a Petition for Modification of a 
. “Mandatory Safety Standard, pur-. 
- suant to section 301(c) of the Fed- 
eral Coal Mine Health and Safety 
~ Act of 1969 (the Act) and 43 CFR — 
' 4,550. Harmar requested a, modifica- 
tion of the application of section 
the Judge on November 16, 1973 
advised the parties as follows: 


--803(f) of the Act; 30 CFR 75.308, 


. with respect. to the 14 North return 


airway at. Harmar Mine. | 


_ The Mining Enforcement and 
Safety Administration (MESA) 


~ filed an answer to Harmayr’s petition - 
. on October 16,1973, and stated that 


MESA would institute an investi- 
gation. of the petition, pursuant. to 
section 301(¢) of the Act. The Ad- 
ministrative Law Judge (J udge) 
on November: 16, 1973, issued a. 


ony DECISIONS OF THE DEPARTMENT OF- THE INTERIOR 


dished at. 38. FR. 
| ber 13,1973 | 


On. December 1B, 1973, | 
filed a motion. to ‘agus on. the _ 
ground that the. parties had dis- | 


st LD. : 


‘Notice of ‘Hearing for December 17, | 
1973." | 
The ‘United Mine” Warkett of 


“Ameri Ica, as the representative of | 


the miners at Harmar Mine, was 


served with a copy of Harmar’s pe- 
tition, MESA’s” answer’ and the 


Notice of Hearing, but. did not file 
an answer or otherwise comment, - 


upon the petition on, or before De- 


cember 18, 1973, as requir ed by the 
official notice of the petition pub- 


MESA cose a complete in- 


vestigation at the Harmar Mine on 


October 18; 197 3 and issued. a mem-— 


orandum report dated November 13, 

1973, recommending that, Harmar’s 
| petition. be oranted provided that — 

‘Harmar would accept and comply 
‘with © the 

MESA’s _ 
7 MESA thereupon filed an amended. - 
answer to the same effect on Decem- — 
ber 5,. 1973," ‘and a copy of the — 
amended answer, with the mem- 
or andum report attached thereto 
-was served upon the United. Mine 
Workers of America. 


‘conditions © 
memorandum — 


stated In 
report. 


The Notice of Hoariig issued by 


Prior to the hearing the ‘parties shall 
confer on the’ pr ospects of the disposition 


of this matter without a hearing. Affirma- 
tive results of such conference shall be - 
reported to: this Judge, together with a 


joint motion for dismissal on the gr ounds 


of agreement achieved without the neces- ' 


sity of a hearing. 


Parmae 


31318, Novem- ee 


7 108] & A 


a paeed — a issues. auealeed ‘and: 
that; accordingly, a Papie hearing 


would not be necessary.* 
- Thereafter, on Januar ry 8, 197 4, 


- the Judge issued. a decision and. 


order, in. which he dismissed the 
proceeding for lack of jurisdiction 


on the ground.that, since the parties. 


had disposed of all issues involved 


and had. thus eliminated. the neces-, 


sity for a public hearing, the Hear- 
Ings Division of the Office of Hear- 


ings and Appeals had no further 


— juri isdiction over this matter. The 
order also referred Harmar’s /peti- 


tion to the Administrator, MESA, | 


for further action. «— 
The Administrator 


its own toward granting Harmar’s 


petition, since it is MESA’s belief - 
_. that, by virtue of section 301(c) of 
— the Act and the procedural rules of 


i the Department of the Interior, 48 


| CFR 4.550 it is exclusively within 


_-the province of the Office of Hear- 


ings and Appeals to issue the deci-. 
sion. required . by. section. 301(c) _ 
before a petition for modification ei 


can be granted. 
On January 28, 1974, Hacer 
timely filed a Notice of Appeal from 


the order entered by the Judge on - 


January 8,-1974 and asked this 


| Board to take jurisdiction of this 


appeal and to grant Harmayr’s peti- 


| tion for modification oF the apou 


= The neepnd: indicates, however: ‘that a brief. 
hearing was convened on: December 17, 1978, 


at. which time the only action taken was to - 


continue the’ proceeding. cuntil | January - ‘1, 


- 1974, 


es “HARMAR: coaL COMPANY | 
. Mareh 5, 1974 


. infor med 
Harmar through counsel, by letter 
dated J anuary 17, 1974, ‘tha MESA. 
did not intend to take any action on. 


cation of econ 1 308 (t) af the Act, fe 


—30.CFR 75.305, with, respect to tie i : 
"14 North return ma way at, Harmar : a 


Mine... 


Wea aeree: wih the joint pocition 
expressed by counsel for.both par- 
ties to. this appeal. that when a 
petition is filed in the Office of Hear- 
ings and Appeals for the modifica-. 
tion of the application of a safety 
standard ‘to a mine, that section: 
301(c) of the Act and the regula- 


_ tions promulgated. thereunder -re- 


quire the Judge assigned to the case — 


‘to render a decision granting or de- _ 

nying the petition. The mere fact 
that the parties have stipulated.as — 
tothe facts, so that an evidentiary — 


hearing becomes unnecessary, does 


not depri ive the J. udge. of the juris- _ 
- diction, nor does: it absolve him of | 


the duty, to make the decision, 


‘Based upon. the pleadings. ‘filed 7 
herein, including the. stipulation: of — 


the parties, and the investigative. 
report prepared by MESA’s. techni- 
‘cal experts on mine safety, the |. 
_ Board makes the folowine findings. ; 
: of fact: | | 


a Harmar has proposed foe “the | 


14 North return airway at Harmar = 
~Mine a method of making examina- | 


tions’ for hazar dous © conditions, ? 
including tests to- determine~ air 


quantity and quality, as set forth in | 


_ paragraphs numbered 1-31 of the 


attached appendix, entitled, oy 


ulations of Fact.” 


2, MESA. has’ _ approved "Har: 
mar’s method of examining the 14. 
North return airway subj ect to the — 


| conditions set. forth. in paragraphs 


DECISIONS. 


- 1 08 ; 


oe 18 pirough 98 of the referenced stip: | 


oe ulation of the parties. 


8, Harmar has ee to ee 

_ with each of. ‘Abe conditions: set 
forth in paragraphs 18 through. 28 
= of the stipulation of the parties. 


4, The United Mine Workers of 


_ America, the répresentative of the 
. ‘miners, did not file any answer or _ 
i objection to Harmar’s application: 
~ for a modification of the applica- 
tion of section 803 (f)' of the Actto 
the 14 North alrway. at Harmar — 
Mine and did not appear at the. 


hearing convened by the Judge in 
~~ this’. proceeding on December | 1%, 
1973, 
5. The Be eee of the eee 


> sets forth an alternative method 
_ for achieving with respect to the 14 - 


‘North return airway at Harmar 
. Mine-no less:than the same measure 


- of protection afforded the miners by © 
the standard of section 808(f) of 


the Act and 30 CFR 75.304. — 

_. Based upon the foregoing find- 
ings. of tact, the Board poneluaes 

that: 


1, The aieeetes. method pro- 
' ard of section 303 (f) of the Act and 


posed. by Harmar Coal Company 
will guarantee no less than the same 
measure of protection afforded the 
miners under the mandatory stand- 
ard set forth in section 303 (f) of the 
ms Act, 30 CFR. 75.305. | 


D: ‘Harmar Coal Company i is en- 


titled to modification of the applica- 


; tion. of section’ 803 (f) of the Act, . 
80 CFR 75.305, with respect to the — 
~ 14 North eotinh airway at Harmar | 


Mine, conditioned upon compliance 


with paragraphs 18 through 28 of 
the stipulation of the parties, dated 


_ February 22, 1974, a copy thereof 


oF THE. ‘DEPARTMENT OF THE INTERIOR 


“Est LD. 7 
being attached hereto a as an ! Appen- -_ 


dix. | 
8. “The ee iirc of the’: 


| Office of Hearings and Appeals does 
not lose jurisdiction over a section 
301 (c) proceeding when the parties 
are in agreement with respect to the. 


terms ond conditions of a proposed 


“modification of the application of a — 
mandatory health or Seely stand-. 
| ard to a, pa mie, 


ORDER. 


- ‘WHEREFORE, pursuant tothe 
authority delegated to the Board | 
by the Secretary of the Interior (438 
CFR 4.1(4)), IT IS HEREBY 


ORDERED that: 


1. The joint. Motion for. ‘epee 


- dited Appeal BE AND ] HEREBY 


Is GRANTED; . 2 
D The J udge’ Ss order of J anuary 


5, 1974, dismissing the proceeding 
BE. AND. HEREBY. IS. VA- 


.CATED; 


3. Heimae: Coal Company’ S pall: 


tion for modification of the applica-. 


tion of the mandatory safety stand- 


30 CFR 75.305 with respect to the. 


14 North return airway at Harmar — 


Mine IS GRANTED conditioned | 


_.upon compliance with the terms and 


conditions. of paragraphs 18 
through 28 of the stipulation of the | 
parties appended. hereto and made | 
a part hereof;. | 
A, This ee is efsitive im: 
mediately, except that Harmar Coal © 
Company will have a: period of 


thirty (80) days: from the date — - 


hereof to comply. with. each of the 
conditions hereinabove set forth, 


108] 


Z click pee of rer may be ex- 


_ , tended by MESA if, in its judg-— 
* ment, circumstances warrant such 
“5 extension; = 

5. A copy of hie rece shall be 
Served’ immediately. upon. the rep-- 
resentative of miners at the Harmar 


Mine bya representative of MESA, 

pursuant tothe prose of section 
301(c) of the Act; en a 

6. Pursuant to ‘the. provisions = 


section 107(a) of the. Act, the Har-. 


mar Coal Company. shall immedi- 


ately post a copy of this decision 


on the Harmar Mine bulletin board ; | 

and 

ie Pursuant to its provisions of 

section 107(b) of the Act, MESA 
shall immediately mail a copy of 

this decision to the official of the 
Commonwealth of. Pennsylvania 


charged with the responsibility for: 


administering that State’s coal mine 
health and Kaas laws. 


et (6 GE. Pee ar: 
Chief. Administrative J alae 


t CONCUR: 


- Davip eat | 
= re at Judge. 


-APPEN DIX 


UNITED STATES DEPARTMENT OF 


. THE INTERIOR BOARD OF MINE | 
OPERATIONS APPEALS OFFICE 


OF HEARINGS AND APPEALS 
In Re: “APPEAL OF Harmar: Coat. Com- 
- PANY, Harmar Mine, 301(c) .PEetitTion 


For Mopreication OF MANDATORY SAFETY 


STANDARD. OF SECTION 303 (f), 30 CFR 


87 75.305 Docker, No. M 74-25, PETITIONER, a 


“% 


HARMAR “COAL: COMPANY - 
March 5, ae 


‘STIPULATIONS OF racr 


L ‘The Har mar 


..8. The return air course from: the : 
junction of 14 North and 4 Mains to the 


base of Campbell shaft was developed ae 


during the period from 1926 to 1932, prior , 
to the use of roof bolts as a technique 


for roof control, and timbers were used 
-as part of. the mining eycle to provide: 


roof, support. . 
4, The entries leading ‘to Cambell 


shaft were maintained until 1951 when ~ 


the intake side of the ‘shaft was sealed. 
off and all track in the area was aban-— 
doned. Since that time, the 14 North‘en- 


tries have been used. only as a return. air : 


course. 
5. The 14 North airway from the junc- 


tion of 14 North and 4 Mains to the 


Campbell shaft is approximately 1,090 


feet in length. Since this area is also the 


lowest point in the mine, it inevitably 


acts aS a drainage basin. | 


6. A deep well pump in the 14 North 
entries leading to Campbell. shaft is. situ- 


ated immediately adjacent to the shaft’. - 
_ and can dispose of 1, 750 gallons of water. ie 
per minute (or a total of 1,836,000 gallons. 


per day). This. pump. is equipped with & 


float: mechanism and normally operates ~ 
18 hours per day in four cycles, with one ee 
to one-and-one half hour breaks between ed: 


each ‘eycle. ; - 
7. A visible and audible. signal. in. the 7 


‘lamp house on the surface is triggered; 
at the beginning and end of each Dump-" ; 
ing cycle. x 
8. Safe travel is | obstructed along these - 
entire 14 North airway from the junction Beds 


‘Mine. ds Agee in. aed 
Allegheny County, Pennsylvania. Open- > 
ings into the mine consist of five shafts’ _ 

and:two slopes into the double Rarer ee 
| coalbed. | pre 
2. Harmar Mine at present has our oe 
active coal-producing sections, three of’ 

which (18 south, 84 south, and 6 west) 
- are totally dependent upon the Campbell ~ 
Shaft and the 14 North airways which | 

Serve as the return. air course in-a split... - 
system of ventilation from these working ae 
sections. : 


- of 14 North and 4. Mains to the Garappell: 


-) shaft by the presence of water through- 
Out the 14 North entries, varying in depth 


from. zero to. hip. deep, and: yellow boy 
and muck, varying in cee from Zero 
to three feet. 


9. Water in this area has contributed ; 


to the deterior ation of the roof, ribs and 
‘remaining timbers, with the result that 


high, tight roof falls and unsupported, 
7 overhanging roof nave rendered the area , 
Se a unsafe for travel.” — 7 


10. Restoration of the 14 North - airway 


| z would require. approximately 1,500 man | 


days. of work under extremely hazardous 
conditions. | 


11: No escapeways travel through the 


g 


14 North airway. 

12, Approximately halt” of: fie return 
air reaching the Campbell shaft fan 
' comes from active working sections (18. 
‘South, 34 South and 6 West) ; the. other 


‘half comes from bleeder’ entries “ous the | 


4 Mains motor road. 


18. Two air measuring a have | 


| been established | underground on either 
7 side of the 4 Mains motor road, “which is) 
‘perpendicular ‘to the ‘seven ‘entries com- 
prising the 14 'N orth airway. One of these 
‘stations measures the air ‘returning to 


the Campbell shaft fan from the. active ; 


working ‘sections ; ‘the other measures the 
‘air returning from accessible bleeder 
‘entries along the 4. Mains motor road, 


“14, A third air measuritig station’ has | 
eat established on the surface ‘at the _ 
be recorded in a book kept on the surface 
.and made accessible to interested ‘persons. 


Campbell shaft fan in order to TMeasure 
the total qu antity of air reaching the’ fan, 
including that. from inaccessible bleeder 
entries, 


45. On October 18, 1973, an iavestiza- | 


‘tion was conducted at the. Harmar Mine 


. by George Svilar, MESA Coal Mine Staff 


“Specialist, aud Eugene T, Ruttle, MESA » 
c Mining. Engineer, for the purpose of ex- 
_ -amining the 14 North airway and testing 

the quantity and quality of air through- 


: out the 14 ‘North airway and at each of 


_ the three Proposes air measuring sta~ 
tions. 
16. ‘The results of this investigation a are 


oe ds recorded in a memorandum report dated 


"DECISIONS OF eNEre DEPARTMENT OF THE, INTERIOR, 


‘tioned, . 
‘Samples: Collected, October 18, 1978. oer 


: “ [81 LD. 3 


eres 13, 1978, addressed to John W. 
Crawford, Acting Assistant Administra- 
-tor—Coal 


Mine’ ‘Health and = Safety, 


through Robert ° E. Barrett, - District — 


Manager—Coal Mine Health and Safety — 


District 2. This report, signed by George 


Svilar' and Eugene T.. Ruttle and ap- 
proved by John Ww. Crawford, is fully | 
‘incorporated herein by reference, includ- 


ing the attachment. thereto which is cap- 
“Table. -J—Analysis ‘of = Air 


17. The report of the. investigation by: 


‘MESA concludes that no’ dimunution 
(sic) of safety. will result from: the im- 


plementation of Harmar’ s proposed modi- 


fication of standard, provided that: Har- 
. mar complies with the recommendations 
stated on pages two and three of the’ re- 
port, 
font parasrepte 18 ‘through 28 below. 


which recommendations are set 


18. Roof bolts shall be installed in the 


area of the underground: ‘proposed air 
“mneasuring stations, and the stations, at - 
“all times,- Shall be maintained in a safe 
condition. | 


A9.. The’ quality. and quantity and. di- 


rection of flow of the air and the methane 
concentration shall ‘be determined. at the 


proposed air’ measuring ‘stations by @ cer- 
tified person on a daily basis, 
20, The date, time, initials of the exam- - 


—iner, ‘and results of these ‘determinations 
shall be recorded ina book, or ou a date 


board, that shall be provided at each. 
measuring station. Such results shall also 


1, Methane- ‘gas shall not be permitted 
to accumulate in these airways in excess | 


of ‘the legal limits. 


722.38 at any itime, ‘the air quantity at. 


any of the measuring stations should in- 

‘dicate a-reduction of air quantity of 10 
‘percent, an- immediate pahhakielonta of 
‘the affected. area will be conducted. 


23. No persons will enter ithe 14 North | 


airways until a ‘plan outlining the pro- 
cedure to be followed is submitted to and 
approved by the District Manager, 


24. The quantity of air at the Campbell 


shaft will be determined. with fan static 


1097 | : BUFFALO. 


| pressure ae ‘the fan curve > provided by 


the manufacturer of the fan. 


25. The: methane will be measured from = 
the outside. of the fan through a sampling 7 
— tube, | | 
~ 26. In. addition to the visible. ee an 
~-audible signal shall be installed in the _ 
- lamp. house for the purpose of notifying | 


the attendant when the deep well pumps 


at Campbell shaft start and stop. These — . 
starts and stops shall be recorded ina. 
book maintained for: that 1 a in the 


lamp house.. 


27, If at any time, . one pumping eycle | 


.of the'deep well pumps at Campbell shaft 


indicates an ‘increase of one hour or pore © 
pumping time, the pump starting time 
shall be adjusted to start the pump more aes 
often, in dir ect: proportion to.the increase 


in pumping time. ‘Such. inerease in. ‘pump 


starts shall’ remain. Jin effect until two | 


| pumping cycles indicate ‘the _ Adjustment 
| can be reversed. | 


OR, Since the Strohm shatt fan sine the | 


_ airways of this fan are necessary ‘to pro- 


_yide-the required escapeways, 10 altera-_ 


tions of the fan or.airways to the ‘Strohm 


fan will be made until such. changes are- 


submitted to’ and approved Dy. the Dis- 
triet ‘Manager: 7 - 
99. Harmer: Coal: Company. acpi: in 


full. the conditions set forth in paragraphs 
18 through 28 above and will comply with v2 


a such conditions: as tong: as this Saree: 
ment remains in effect. 


30. This agreement ‘applies only to the 


‘Harmar Mine ‘of Harmar Coal Company 


and shall contiriue ‘in effect until ‘such: 
time as. the management of. Harmar Mine > 
| determined in: its: discretion that it. shail 
no longer operate in. whole or in. part in. 
accordance with the terms of this Sitipu- : 
lation’ and. Modification Order and that ' 
it will instead operate in accordance with. 
the terms -of ‘Section 303 (f) -of the ‘Act | 

: and the implementing: regulations. In the 


event ‘that’ the management of Harmar 


Mine » makes-.such a. determination, . a 
thirty-day prior | written notice. shall. be © 


given ‘to the. Mining Enforcement: and 
Safety Administration. Oe se sis 


MIN ING: COMPANY 
March 6, 1974 


81. “The 


convened by - tthe Administrative Law 


Judge in this proceeding on December 17 i, : 
1973 and has at no time filed any objec- 
tion to this petition for modification, 


Date: 2/22/74 


(s) Herett J. azane! 
Attorney for #H armar Coal conneny: 


* (8) “Toni. Pp “MeGeahan, 


- Attorney for Mining Baforcement id 


and Safety Administration. 


3 IBMA 45 ‘Decided March 6. 974 


~ Affirmed 5 in Part Vacated i In Part, o 


Federal Coal Mine Health and: Safety 
Act of 1969: 


A Notice’ of. Violation setting forth: an: 
alleged violation: of the respirable dust _ 
standards, standing alone, will not - sup: 2 


port | such. a violation. 


I 


APPEARANCES: “Wesley. Marek. 
Esq. a “Attorney for appellant, Buffalo et 
Mining» Company; “Robert, A. Long, 5 


Associate Solicitor, a Bea Smith, 


BUEF ‘ALO MINING COMPANY : 


United Mine Soren oer 
“Ametica did not appear ab the hearing _ 


Appeal - by Buffalo ‘Mining. Company 
(Buffalo). from a decision dated May 7, . 
1973 (Docket No. HOPE. ‘72-173-P), - 
by Administrative Law Judge Edmund - 
_M. Sweeney, assessing a civil mone- _ 
tary penalty of $650 for five. violations a 
of the Federal Coal Mine: Health eae 
Safety Act of 19691 7 


” 4 


Respiratory. Dust. Pro- | 
gram: Sufficiency of Evidence eek 


| eer Stat. 42 04, 380, USC. “8 61-900 7 
(1969). E 


; - Aehetaee ‘Solicitor, a Mark ca 


. Pierce, Trial: ‘Attorney’ for Mining | 


‘Aetareshent, and. ay, Administra- 


> tion, 


eS OPINION 
|. TIVE JUDGE ROGERS 


“INTERIOR BOARD OF MINE 


ae OPERATIONS APPEALS 


Discussion 


ents appeal is limited ‘octno i 


ce ee violations of section 202 (b) 


(1) of the Federal Coal Mine | 
Health and Safety Act of 1969 


(Act), and 30 CFR 70.100. 


To establish these alleged ole , 


tions of the respirable dust stand- 


ards, the Mining Enforcement and 
_ Safety Administration (MESA) 
relied solely upon two written No- 
tices of Violation. The inspectors 
’ avho issued and signed these Notices 
did not appear or testify during the | 


~ hearing. Each of the Notices. in- 


 dicates that on the date and in the 
section of the mine involved, the 


cumulative concentration of respi- 


: rable dust. from the samples ana- | 
: lyzed 3 in each case exceeded the reg- 


-datory limit of 30 milligrams per 


cubic meter of air. In addition, 
_ MESA introduced extensive expert | 
_ testimony as to the requirements of | 
“the Act and regulations with re- 
spect to the control of respirable 
. dust within a mine and the appli- 
~~ cation of the rules and regulations 
| promulgated by the Secretary. to. 


implement and enforce this section 
- of the Act. 


_ During the course of the pieesea: . 
: ings below, and on a appeal, Buf- 


"DECISIONS oF THE DEPARTMENT OF. THE INTERIOR 


BY ADMINISTRA. | 


talo fanched a vigorous attack : _— 
y upon the validity of the aforecited 


rules and regulations issued by the 


2 Secretary. . As to this thrust, we | 


find, as did the Administrative Law . 


Judge, ‘that such attack upon the — 


validity of the rules lies outside the 


scope of the Board’s delegated ad-— - 
| judicatory functions. (Bujfale Min- — 


ing Company,2TBMA 226, 80 I.D. 


~ 630, CCH Employment Safety and 
Health. Guide par. 16,618 (1973.)) > 
Therefore, we reject Buffalo’s argu- 
ment insofar as it deals with valid- a 


ity of the rules. — : | 
‘We have previously held that a 


Notice of Non-Compliance (com-. 


puter printout). will’ support a 

Notice of Violation of section 202 
of the Act (Castle Valley Mining 
C0o., 3 IBMA 10, 81 I.D. 34, CCH. 


Employment Safety and Health ' | 
- Guide par. 17,233 (1974)). How- - 


ever, in reviewing the record in this _ 
case, we note that no specific refer- 


ence was made to the Notices of _ 
Non-Compliance as being computer _ 

‘printouts, nor were they introduced _ 
as such in evidence. Consequently, 


we are unable to extend our holding 


in Castle Valley, supra, to the case — 
here presented. Accordingly, we 
hold that a Notice of Violation cit- 


ing noncompliance with. the res-— 
pirable - dust standards standing 
alone is not sufficient to establish. 
a prima facie case of such a viola-. 


tion. We do not intend, and are not» 


here holding, that a violation. ofthe — 


respirable dust standards can only 
~ be- substantiated by a computer 


printout Notice of N on-Compliance. 


. There may, of course, be other 


SEED, wa 


. mherhode: of erat, ‘and: we are nob 
unmindful of our statement in 
Armco Steel Corpor ation, 2 IBMA - 


_ 859, 80.I.D. 790, CCH Employment 
: Safety’ and Health Guide par. 1%, 043 
| (1973) as follows: 


. .We emphasize that ‘ii Board is ‘not 
holding that a notice of: violation may- 
never constitute a. prima facie case. In- 
a deed, we-are of the view that a sufficiently 
specific notice of violation, with proper 
standing by itself; may con- — 


foundation, 
stitute a’ prima » facie. case in some 


ee instances, . 


With the poleweing in mind, we 


- have, re-examined the ‘Notices of 
Violation of respirable dust stand- 


ards . issued. in this case and have 
- determined - that the information — 


contained therein, standing alone, 
is not sufficient to meet MESA’s 


* burden of proof in a section 109° 
penalty proceeding. We think that, . 


at least, MESA should have identi- 
~ fied. and: introduced into: evidence 


the original computer printouts . 
showing noncompliance to support. 
the alleged violations and. which, 


presumably, were supplied to the 
operator. = 

: WHEREFORE, pursuant to the 
authority delegated to the Board by 


the Secretary of the Interior (43° 
CFR 41(4)), IT IS HEREBY” 
ORDERED that the decision ap- 
pealed from IS AFFIRMED ex- 


cept that ‘Notice No. 1 TWG, Feb- 

‘Tuary 11, 1971, and Notice No. 1 

HB, March | “17, . 1971,: 

“VACATED and. the seocinted 
_assessments in the total amount of 
$100 ARE SET ASIDE. 


. ‘587-545 74-9 


« ‘DONALD “EB. MILLER 
March i, 197 
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ARE. 


‘7 IS. FURTHER , ORDERED 2 


that Buffalo Mining: Company pay 
the penalties assessed in the total 
amount. of $550 on or before 80. days 
from the. date of this decision. 


©. E. Rocrrs, Jr, 
Chics Administrative a ga 


| Le CON CUR: 


Disa Dane. a 
ee a Judge. 


DONALD E. MILLER 


Decided Mar ‘ch U1, 194 


Apel from Accicion: of ‘Buiean : of 


Land’ Management rejecting | applica- ~ : 
tion § 2456 for Indian allotment for Ve 
national forest land. | ao 


Affirmed. i * | 
Act of June 25, 1910—Indian “allot : 


ments on Public Domain: Lands Sub- | 
ject to. ees 


With respect to an Indian allotment ab: 7 


_ plication on natural forest land, ‘this | . 


Depariment is constrained by the Act-of — 


June 25, 1910, 25 U.S.C. § 387 (1970), ~ 


to accept the’ finding of ‘the Department ‘ 


(«of Agriculture that the lands applied 7 


for are not more valuable for agricultural . 


or grazing purposes than for the timber.._ 
found thereon. Such a finding dictates. 


rejection of the application by: ‘this oe 


, Department, 


APPEARANCES: Gates eee ‘J 
Esq., California Indian Legal Services, _ 
Berkeley, California, for. appellant; 


- David. x. Grayson, ae Office of. the he 


. “-Solicitary v. S. Department of the In 
‘ terior, Washington, D. C. for appellee 


Bureau. :* = | 


- OPINION BY -ADMINISTRA- 

TIVE JUDGE FISHMAN 

INTERIOR BOARD OF 
“LAND APPEALS © 


“Doanid E. Miller has saead 
from. a decision of the Bureau of 


Land Management . of: Septem- 


ber 97, 1973, which rejected his ap- 


; . plication, S 2456, for an Indian 
allotment in the Six Rivers Na- 


» tional Forest, Humboldt County, 


- ‘ California. Appellant’s application 
was. filed February 17, 1969, and 


— ineluded that. part of the NEY 


NEY, sec. 9,0. 11 N.,R. 6 E., ELM, 


California, lying west of the Kla- 7 


| math - River. His application was 
filed pursuant to section 4 of the 
-_ General Allotment. Act, 25 U.S.C. 

§ 384 (1970), and section 31 of the 


- Act.of June 25, 1910, 25 U.S.C. 
—-§ 3387 (1970),-a and in it he sought a. 


parcel of some 25 acres. 
By a decision entitled Donald i. 


Miller, 2 TBLA 309 (1971), this. 


- ‘Board. affirmed, ‘with modification, 
- a decision of the: Bureau of Land 
Management which affirmed the re- 


“jection of appellant’s s Indian. allot- . 
- ment. application. In that decision, 
“se rendered while. a. suit was pending, 


Miller v.. United States, Civil No. 
70-2398 (N.D. Cal, 


-. 0 settlement: and disposal ‘due. to 
_ withdrawals for powersite pur- 
poses. 
~~ Court ‘ruled: that the issue of the 
effect of these powersite with- 


DECISIONS: OF THE DEPARTMENT OF THE INTERIOR 


1973), we 
_. found that this land was not subject. 


Subsequently, the District, 


; (81D, 4 


| aoe on the eine ect lands should - 
| not be settled until the Department. 4 
of Agriculture had made a recom- .— 


jaondes on based. on the’ correct _ 
statutory standards for disposal of 
these lands. /d at 5. | 
Section 31 of the Act, supra, pro- = 
vides for the. discretionary allot- — 
ment. by. ‘the Secretary of the 
Interior of those lands within the 
national forests which the Secretary 


of. Agriculture has determined “are . : 


more -valuable for. agriculture or 
grazing purposes than for timber — 
found thereon * * The District 
Court found thatthe Department © 
of Agriculture erroneously deter- 


-amined the land to be-more valuable 


for “national forest: purposes” than 
for. 


rubric of “national forest purposes,” 


- includes considerations that g vo be- 


yond the-scope of the test required 
under 25 U.S.C. § 337.” * This being 
so, appellant’s application was re- — 


manded to the Department-of the -* 


Interior for referral to the Depart- 
ment of Agriculture for application 7 


‘of the correct test. 


The decision appealed from e | 


7 present: notes. that upon: referral, 
the -Forest. Service, U.S. Depart- 


ment of Agriculture, reported that. 
the land: applied for NS not: ‘more 


: Ag set forth: in 16 U.S.C. fe age: = os 


national forest purposes. inelude, not ‘only 


timber: purposes, but also outdoor’ recreation, 
range, watershed, wildlife and fish purposes— 


considerations that go beyond: the seope of the . 


test required under 25 U.S.C. § 337, z.e., the — 
timber.” Miller v. United States, Supra ai 4, — 


“agricultural. settlement or — | 
grazing.” The Court emphasized — 7 
that section 1 of. the Muiltiple-Use 
Sustained-Yield. Act. of 1960, 16 — 
TLS... § 528 » (1970), under. the — 


‘DONALD E, MILLER ~ Se 
March dd, 1974 


v valuable for poriculeurs « or grazing 


: Depo than for . timber. found 
_ thereon:” The ‘Bureau’ Ss decision 
states that 


ae a ANTS finding is ‘supported . in the 
report, and in the earlier Forest: Service 
report of July 30, 1969, and must be ac- 
cepted by the Department of the Interior. 
[25]. U.S.C... § 3887 (1970). This alone is 
sufficient reason for rejecting. the 
application. » . 
In appealing from the Bureau’s 
decision, appellant arg ues that the 
— Bureau did not. use proper criteria 
mn denying his application and:that 
‘the. evidence presented in the Forest 
Service report does not support: the 
‘Bur eau’s decision when the proper 
criterion of “substantial evidence” 


is used. In answer, the Bureau main- | 
tains that it properly relied on the — 
report by the Forest Service, and - 
that — the conclusions: arrived at. 
therein were based on ‘substantial 


: evidence. het bees 
The -District Court's” decision 
directed the Department of the In- 


terior to “* * * make a new deter- 
_ mination whether. plaintiffs’ appli-. 
cation should or: should not. ‘be 
granted * *.*.” Miller v. ‘United 


States, supra ‘at. 6. The Secretary. of 
‘Agriculture thereafter “determined 


that the land i is not. more valuable. 


for agriculture or grazing: purposes 
than for the timber found thereon.” 
The Act of June 25, 1910, 25 U.S.C. 
§ 337 (1970), clearly vests the deter- 
minations as.to comparative. values 
in the Secretary of Agriculture, — 

| As we stated in. Junior Walter 
Daugherty, 7 IBLA 291, 294-95 
_ (1972), we are bound by the deter- 


| aoe of the Secretary. of ‘Agri- 


culture and are accordingly con-~ 


strained to follow it2 Even if we 
had the authority to find that this 
, parcel was “more valuable for agri- 


cultural or grazing purposes than. 
for the timber found thereon,” we - 
advert to our earlier decision; Den- © 


‘ald E. Miller, 2 TBLA. 309 (1971). 


This indicates that an Indian allot-° 
ment 1s not allowable because an:ap- 
plicant is required to occupy the: 


land when it is open to occupancy. 
Here the record indicates such occu- 
pancy commenced. while the land. 


was withdrawn for powersite Pe 
poses. | 


* In.. any. event, even where occu-. 
pancy is properly initiated, and the 
Secretary of Agriculture makes a 


favorable determination, the Secre-- 
tary of the Interior may reject the. 


allotment on. any rational basis in- 
cluding, without limitation, consid- 
erations of public policy. Curtis D. 


Peters, 13 IBLA 4, 80 LD. 595 


(1978). We find that disposal of the 


land in issue would have negative: 


environmental. consequences and no 
apparent countervailing: favorable 


aspects. We find that:such land has 
hugh recreational-potential and that. 


the~-public interest -would:-be. pro- 
moted by. retention -of the land in 
aaera diets For that eee 


.? This is not, to suggest. that the: Board 
could not ask the Department of Agriculture 


“to reconsider a’ conclusory’ finding | unsup- 


ported by data. However; in the’ case at-bar, 
because, of, the ,unlawful, occupancy, no. use- 
ful purpose . would: appear . to. -be, served 
thereby. Of course, appellant is at liberty. to. 
endeavor to’ have: the Forest Serviceof the. 


Be ae of: Agriculture * reconsider its 
ane En a ea ee ee 


: “DECISIONS OF THE 


nes we affirm the: rej jection of the 
application. 1" 7 


Therefore, pursuant to the au- 


is thority: delegated to. the Board of 
| Land Appeals ‘by the Secretary of 


the Interior, 48 CFR 4.1, the deci- ie 


‘sion. appealed, from is affirmed. 


- FREverrox FisHMan, — 
A dministrative J uds Jee 


We CONCUR: 


| AwNp. Porunea Lawis, , 
. Administrative Judge. 


“Doveras E. Hunrzquss, 
| Administrative Judge. 


"APPEAL OF ELECTRICAL 
ie ENTERPRISES, ‘INC. 


‘TBoA-o71-8-72 a oe 

oa ee "Decided March 19, 1974 
7 Contract ‘No. 
ville Power Administration. a 


- Sustained: in Part, 


eataota: Gonrieuction. aa. donee: 
‘tion: Drawings and Specifications— 
Contracts: Construction and Opera- 
tion: Changes and. Extras—Contracts: 
Construction. and Operation: ‘Notices— 
Contracts: Disputes and Remedies: 
Burden of Proof—Contracts: Perform- 
ance or Default: Suspension.of Work 
‘Where a contract for the construction of 
two power lines provided that the Gov- 


ernment had placed a center hub at each 


tower location ‘but that the contractor 


was to check stationing, alignment and 


elevation of each center. hub and to re- 
‘place missing or destroyed center hubs, 
the: Board rejected the contractor’s con- 


DEPARTMENT OF THE INTERIOR 


: Drawings — 


1403-79886, Bonne- | 


able Adjustments—Contracts: 
formance or Default: ‘Suspension oo 
Work © 


tention that the. ee some bE the’ Snubs ; 
were missing made the specifications de- . 


fective since the contract: contemplated | 


that some of-the hubs might be. missing: 
Although the contractor failed to give 


the notice required by paragraph (db) 
of the Changes clause or paragraph (c) 


of the Suspension of ‘Work clause, the 
_ Board, under the circumstances present | | 


here, considered the claim for a con- 
structive change or. suspension. of work: 
while the Government replaced the miss- 
ing hubs on the merits, holding that the 
contractor’s failure to assert the claim. 
at. an earlier time was a factor to be 


_ considered in determining whether the 


contractor had satisfied its burden of 


‘proof. 


Contracts: Construction and precio: ; 
and Specifications—Con- 
tracts: Construction and- Operation: 


_ . Changes and Extras—Contracts: Con- 
_ struction and Operation: Notices — 


Where a road was not-in the location 
specified by the drawings and. the Gov- — 


. ernment relocated two of the towers in 


order to avoid difficulties and. expenses 
associated with having the legs of one of 


the towers located ‘on tlie slope-of a cut: 


through which the road had been. con-- 


_ structed, the Board holds that the speci- 
fications were defective and that the © 
‘contractor was -entitled to an equitable 
adjustment for | 
_ attempting to perform under such speci- 


all costs incurred ' in. 


fications in accordance with the Changes 


clause. Claims involving defective speci- _ 
fications are recognized exceptions from = 
the notice requirements of the Changes _ 


clause and need only pe asserted within 
a reasonable time and before final 
payment. | 


| Contracts : -Conntiuetion and Operation : it 
Drawings | 


and Specifications—Con- 
tracts: Disputes and Remedies: Equit- 
Per- 


(SLED. 


oP sy TAL, 


- Where ‘the Government ordered a delay’ 


in. work pending a determination as to 


methods to be used in stringing con- 
-- ductor for power lines and a ‘further | 
delay pending: receipt of . bolts of the 
length specified by ‘the drawings for — 
tower. assembly, the contractor’ was en- 


titled to an adjustment for. the resulting © 


costs in accordance -with the Suspension . 
of Work clause. The evidence showed 
that the delay regarding bolts, which 


were to be furnished as GFP, was only 
_ one-half day but was due to the fact the 
_ drawings. specified bolts of an incorrect 
length. The specifications were thus de- 


fective and it is well settled that any 
delay due to defective specneatons: is 


unreasonable. - 


Contiacts: Construction’ and - Opera. 
tion: ‘Changes and Extras—Contracts: 
‘Disputes and Remedies; 
Proof—Contracts: Performance or De- 
fault: Acceleration—Contr acts: 
formance: o Default: 
Delays . | 


A contractor’ s. claim for an eeutapls. 
adjustment for costs incurred in alleged-. 
ly accelerating performance of the work 
was denied where appellant. failed. to - 


‘establish that the costs claimed resulted 
from the | denial of proper requests. for 
time extensions, rather than from. a be- 


lated attempt to overcome the effects of 7 
; inclement weather, insufficient and. in- — 


adequate equipment, ete., for which the 


are Government was ‘not responsible, 


‘APPEARANCES: Patrick A. Sullivan 


Attorney at Law, ‘Winston, Cashatt, | 
Repsold, McNichols, Connelly: & Dris-. 


coll, Spokane, Washington, for appel- 


lant; David E. Lofgren, Departmental © 


to whether extended overhead, ; 
equipment and the ‘superintendent’s | -‘time;. 


Counsel, Portland,. — for. the 


: Government. 


“APPEAL OF ELECTRICAL ENTERPRISES, INC. 
- _ March 19; 19th 


‘Burden of 


Per- 
- Exousable : 


OPINION BY spurrgres. 
TIVE JUDGE NISSEN 


INTERIOR. BOARD OF 
_ CONTRACT APPEALS. 
‘ “This | appeal | involves ‘latins tor’ 
additional compensation due to al-_ 


-leged changes and suspension of the. _ 


work. The parties have stipulated. 
that the Board decide only the issue 7 
of liability.t Appellant also seeks to... 


be relieved’ of vag eames damages hy 
totaling $14, 500. | = 


“Findings of Fact 


The contract, 2 awarded on Ne o- . : 
vember 25, 1968, is in ‘the estimated - 


amount or $107, 1 94.50 and calls ‘for 
the. construction. 
Monumental Powerhouse—Substa- 


tion 500 KV. Line No. 1 andthe — 
Lower Monumental Powerhouse— 
Substation 13.8 KV Service Line. . 
The contract called for the work, 


-with the exception of necessary 2 


cleanup, to be completed not later . 


than April 1, 1969. The completion. 


date was promised on the Notice to | 
Proceed being issued not later than ie 


December 10, 1968. The Notice to. 


Proceed was. eed and accepted by — 
appellant as of December 9, 1968. ee, 


The contract includes Standard. 
Form 23-A. (June 1964 Edition) as 


amended by the 1968-revision of the - 
“Changes” and “Differing Site Con- 


17r. 6. However, guidance was requested as | 
such ‘as idled 


was an allowable cost, if liability was Fon: 


. * Appeal file, 1 Item1.. - 


of the . ‘Lower me 


“as 7 
* ditions”. ance: and. 
: “Suspension of Work. a 


clause. 28, 


~The 500 KV line, also feed to 7 
as the DB line, was approximately 


one mile in length and required, 


ae “Wnter alia, the erection of three steel 


towers, the. largest of which was 
over 300 feet. in height (Tr. 118, 


140): The. purpose of the line was to 
provide power from the powerhouse 


| of the Lower Monumental ‘Dam, 
bc? whieh was then under oe 


SUSPENSION OF WORK. , 


; 328, 


(a) The Contracting Officer may order ‘the 


~ Contractor in writing to suspend, delay, or 
interrupt all or any part of the work for such 


period of time as he may determine to be. 


appropriate. for the. Ponvenlence: of the 


Go verriment, 


| (bd). Tf the performance of all « or any nae : 
- of the work is, for an unreasonable’ period 


of time, suspended, delayed,. or. interrupted 


Dy an. ‘act of the Contracting Officer in the . 


‘administration. of this. eontract, or by. his 
_ failure. to,.act within. the time specified in 
this. contract 
- within a reasonable. time), an- adjustment 
‘shall be.made for any increase in the cost 


_. of performance of this contract (excluding — 
er profit): necessarily ‘caused ‘by such unreason- 


able. suspension, delay or interruption | and 
‘the contract. modified in writing accordingly. 
: However, no adjustment shall. be made under 
this’ clause for any’ ‘suspension, delay, or 
interruption’ to:the:extent °(1)"that perform- 


_. ance would have been suspended, delayed, or ~ 
a interrupted by any other cause, including the 


fault or negligence: of the Contractor or 


(2) for which* an equitable ‘adjustment ‘is 


- provided’ for or - excluded under any other 
. provision of this contract. oo 
(¢e) No- claim: ‘under this clause shall be 
allowed (1) for any costs, incurred more than 
20 days before the Contractor shall hare noti- 
“fied the Contracting Officer in writing of the 


; act. or failure to act-involved (but this re- 
quirement shall: not apply as to a claim re- : 


_ sulting from a suspension. order), and (2) 
- unléss the claim, in, ab amount stated, is. 
asserted in writing as soon as practicable 
-after the termination of such. suspension, 


delay, or interruption, but not later than ‘the: 


: date. of. finnl payment under the’ contract. 


DECISIONS OF THE ‘DEPARTMENT. OF 


(or . if. no’ time is specified, . 


THE INTERIOR ig 


“The 1 on ee the Sane River. | 


The. Service Line, also known as the : 


“DV line, was. approximately 7/10 


of a mile in length: and: when com- 


"pleted, ‘consisted in’ part of nine — 
_ towers approximately. 80 feet in 
height. (Tr. 48). Among other items, 
_tower steel, conductors. and cables 


were-to be furnished by the Govern- 
ment. | 4 Bee che 
The completion ie of. the < con- 


tract was-extended to April 14, 1969; | 
because of unusually severe weather, 


for ten days.during the period De- 


_cember 24, 1968, to January 5, 1969, 
and three-days for the period Janu-- 
ary 21 to 31, 1969 (Change Orders 
B&G, dated J january 30 and Feb- 
ruary 27, 1969, respectively). The 


project: was accepted - as_ substan- 
tially. complete on May 138, 1969, a 
delay of 29 days, resulting in an as- 
sessment of $14,500 in liquidated 
damages at the contract rate of $500 


per. calendar day (Disbursement 


Voucher, dated ie deco 28, 197 0, 
Item 2). | 


Appellant submitted its formal 


7 claim for additional, compensation - 


in the amount of $48,058.73 and its 


request to: be.relieved: of liquidated _ 
damages under: date‘of April 28, — 


1972 (Item 5). In a Findings and. 


Decision, dated August 9, 1972, the 


contracting officer denied the claims 


in their entirety (Item 4). He found 
that final payment under the con- 
tract was made on September 28, 

1970, and that none of the present: 


claims were filed until April 28, 
1972, 19 months after final payment. 


(84D. ie 


tay. or 


*% ec further found: that the contrac- 7 
tor: failed to give. notice of the 
Glaims within the time required by . 
the “Changes” and “Suspension of 


Work” clauses or before final pay- 
ment.* The. contracting officer com- 
- mented on the. merits af the claims, 

finding them to be without merit, 


but stated that such comments were 
without. prejudice to his position as 


to notice.and final payment. ‘To. the 
extent ‘that. ‘issués of timely : notice 
remain i in the case, they will be de- 


cided © in connection with the » An- 


| dividual claims, 


“Mi issing ve ower H bs. 


“The contract states that. the Coue 


| ernment has: placed» ‘a center hub 
marked: with line stationing and 


| elevation; at. each. tower location.” 3 





whe 


‘By an order, dated February: 14; “1973, we 


denied, without prejudice: to renewal of the 
motion: after. the: record -was closed, ° the 
Government's ‘motion to dismiss. the. appeal 
pased on-lack of timely notice and the con- 


‘tention - that. final. payment . had ‘been made 


pefore the. claims were filed. 
5 The spédifications provide 
part: 


in: pertin ant 


4.107. MODIFICATION OF SROTION 3-105. 
‘Paragraphs A., and B., Section got 95 LINES 


AND GRADES, are changed to: 

A. General, 
sponsible ‘for the preservation of all existing 
stakes, hubs and: bench. marks until their 
removal is authorized. by the ‘contracting ‘ofti- 


cer, and he shall re- establish, without cost. 


to the Government, any whieh are displaced 
by him. The contractor. shall be responsible 
for the proper:execution of the work to the 
lines and grades. shown on. the drawings .and 
established in the field. by the contracting 
‘officer and shall promptly report any errors 
or omissions found in the drawings or staking. 

B. Transmission Line Construction. 1. The 


Government has placed a center hub marked 
with . line |, Stationing and elevation at each 


tower ‘location. ‘The contractor 
the stationing, 


shall check 
alignment, and elevation - of 


‘each .center hub and shall make necessary 


corrections © ‘to line and. grade, ‘Missing or 


“APPEAL OF ELECTRICAL PNTBRPRISES, ING. ; 
= ea et a March 49, 1974 


‘The contractor shall be re-. 


type will not be paid for.. 


: ME 


The Daily Progres ess ny for De: 


-cember 11, 1968 (App. s Exh. Aes 


includes the following: “The Tower 


‘Center (sic) hubs seem to be all 


gone on the L. Mon. Power House 
[500 KY] line.” The center. hub: 
stake for tower 14 on the 500. 1KV 
line. was ‘subsequently located 
(Daily Progress Report dated. De- 
cember 12, 1968, App.’s Exh.. A): 


Mr. Sargent, President of appel-. . 
lant; observed that some of the hub _ 
stakes were missing at the time of 


his prebid site inspection (Tr. 187, 


188). He asserted that two of the: 
_ hub stakes for the 500 KV line and — 
about six hub stakes for the service. 
‘line were missing.® ‘He, néverthélegs, in 
: expected that: the stakes would be” : 
there. when he arrived « on the job a 


destroyed. center hubs and bene: marks a 
be re-established. by “the contractor. from. 


; existing. reference points. or by -re-running the 7 — 

center line from existing hubs. 
sheets and-an abstract of bench marks, angle 

- points, and points on tangent, giving station, — 

- deseription, and elevation, will be ‘furnished: eae 

- the contractor. Stakes, and hubs, shall be fur-- 

nished by the contractor. .The quality. shall be. .- 


such that all markings will be. legible, ; 
Me wok ee 


-_ 8 Payment will be made at the unit con-" 


tract price and shall be full compensation. for. 
‘all’ costs involved in making measurements, : 


staking, recording field notes, and’ ‘furnishing | . 
' field notes: for a’ ‘foundation. Adjustments in 


measurements and staking,’ including ~ re- 
marking of stakes,;: for a change in footing 
Stakes, hubs,.: and 
bench marks that are missing through no 
fault of the contractor shall be replaced ‘by . 
him and will be paid for as. - provided: in 


EXTRA WORK. 


arty. 138, 189. Although there is a ‘report 
of. an allegation by the’ ‘subeontractor, Kirk- 
land, that the tower hub for tower 1/2 of. the 
service line was missing at the time: (unspe- 


- -eified) of his site inspection (Daily. Progress ae 
- Report, dated December 19, 1968), the record - 


does not support the assertion. ‘that center 


hubs were BuSete' ‘on the service: ‘line. 


Site data. 


(Tn 


: “after: the award was + made. 


- tion Company (Tr. 111, 188, 189). 


A staking crew ‘employed by the | 
- “gubeontractor: to stake the founda- 
SO tions for the towers arrived on the 
. job on December 10, 1968 (Inspee- ; 


. tor’s Weekly Digest, dated Decem- 


ber 12, 1968, Item 45). Mr. Sargent. 
S testified that he was notified by. the 
va ‘subcontractor, Kirkland, that some. 
of the hub stakes were missing (Tr. 
=. 140). He told Kirkland not to move 
any machinery onto. the job until - 
the tower lines were properly staked ° 
(Tr. 140, 141). However, the record 
reflects that a backhoe for the pur-. 
pose of excavating for the footings 
~ .on the towers was delivered to the- 
job on December 12, and equipment — 
~ on the job on December 18, 1968, 
included two ‘small backhoes and. 
_ two small cats (Daily Progress Re- 
ports for December 12. and 18, 
1968). se? 
BPA sent in a survey crew which: 


he atrived at. the site.on Décember. 13, 


- 1968, and completed the task. fre: | 


placing the missing hubs on Sat- 
~ urday, December 14, 1968 (Tr. 54, 
- 56; Daily Progress Report, dated 
=D scarier’ 16, 1968). The subcon- 


_ tractor - completed staking: tower. 
_. foundations for the service line, in- - 
cluding tower 1/8 on the 500 KV 


line, on December 12, 1968. Staking 


- of. tower foundations for the re- 
2s maining towers on the 500 KV line a 
was completed on the afternoon ot | 
ae December 16, 1968. 


a had. 1_planned to com- 


"DECISIONS OF ‘THE ‘DEPARTMENT. OF THE ‘INTERIOR 


= PAepsllant sabeonbrueted eae 
tion and installation. of footings on: 
the towers to Kirkland Construc- - 


| plete’ Srortion 1 of thes panes s for the. : 
500 KV line first (Tr. 112, 180, 139; 


Proposed Progress. Schedule, Suip- _ 
plemental File, Item 1). Mr. Sar- 
gent testified that they had planned 7 


to start excavation for the. larger 
footings on the 500 KV line with _ 
“the backhoe on. the joband complete 
excavation with a- larger machine _ 

(Tr. 140, 141). He disputed ‘asser- 
tions: that, the backhoe on the job — 


was aS ‘varden. tractor,” describing 


it as a 580 Case with a 15 foot “Be. _ 
tendoe” attachment and.a 34. yard 
bucket. A. large backhoe for the pur- _ 


pose of excavating footings for the 


towers on the 500 KV line arrived ” 


on the job on December 19, 1968.7 


Mr. Sarg gent asserted that ay delay oa 
in moving this machine to the job) 
was due to. his instructions to Kirk- 


land previously mentioned (Tr. 141, 


142). Excavation for footings: onthe 
service line © (Tower 1/9)% ¢com- 
“menced on December 16 and excava- 
tion for footings on the 500 KV line 
commenced on December 20, 1968 

ol Progress Peper): | 


i 7 The ‘Daily Progress Report for Decem- 
“ber 19, 1968, refers to a big erane being . 


moved in to excavate the footings for the 500 


- KV line. At the hearing’ (Tr. 56, 59, 100) and 


in subsequent ‘reports, é.g., December .20, 1968, 
and J anuary 20, 1969, this machine is referred: 


to as a backhoe. The former report indicates 
- that the machine was experiencing cable 


trouble and a subsequent report describes the 
machine as a 30-ton” shovel (Daily Progress - 
Report for December 24, 1968, App.’s Exh. 


A-1). However,’ the Weekly Digest for the. - 
week ending December 20, 1968 (Item 45), © 
indicates that a larger backhoe was ‘brought - 

' to the job and we conclude wae machine was 
‘a backhoe. 


8 On brief, appellant asserts that: excavation’. 


commenced at tower 1/9 on the. service line 


because of an interference with an. existing — 
18,000-volt line at Tower 1/1. As we find | 


infra (note 18), this line a aN Lower : 


1/1 on the 500 KV line, 


| ‘iat LD. i 
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= "Based. upon: the ee facts, - 
appellant claims entitlement to 2 
five day extension of performance 
time as well as standby: costs ® and. 
costs.attributable to a change | in the . 


work. nae 


“Decision. 


“The. Goce aman argues that this 


claim appears cognizable only as a 


suspension of ork: and that since | 


the-claim is based on a constructive 
suspension, it is barred by the fail- 
ure to give the written notice re- 


quired by the as rea of Work / 


clause. 


~ Appellant points out ‘that ‘the 
contract provides that a center hub 


has been placed at each tower loca- 


tion and that it is undisputed that Accordingly, the contract ee | 


some of the hubs were missing plated that-some of the hubs might 


Pann : Brief ‘Relating to 


9 The otietial claim includea field eens 


for 16 ‘days. ‘(ineluding five days. for missing 


hubs) in: the amount of $8,856.96. computed - 


upon ‘the rental rates of equipment allegedly 


idled: for that period. It ‘does not appear that — 


this sum includes equipment owned or ‘leased 


by the: Subcontractor, Kirkland. The claim. 


also ‘includes the amount: of $316 based. on. 
_ the superintendent’s - time at $6.82. per hour 
plus 16 percent. overhead | for five days. In 
commenting ‘on the claim, the contracting 


officer stated that ‘the superintendent: un- " 
~ sion of Work clause. / 


doubtedly’. bad other duties and that such a 


charge, ‘representing administrative ‘overhead, os 
‘would not be proper.in.a suspension of work 


elaim ; hence,’ the request for guidance (note 
1, . supra). The contracting officer would 
clearly be correct if: ‘the superintendent was 
in fact otherwise engaged. However, the. con- 
tracting officer’s position. is apparently. based 
_ in part ‘on the theory that an adjustment for 
- suspension of work is governed by ‘section 
- 2.115 entitled ““Hxtra Work.”’ Since this 
clause refers only to the Changes clause, the 


- contention that it also limits an. adjustment © 


under the Suspension of Work clause is ques- 
tionable. Cf Frank Briscoe Co., Ine., et at, 


-GSBCA No, 3456. Saved 13, 1978), 78-2 BCA. 


par. 10, 162. 
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tive specifications. 


. 74-1. BCA! par. 


| Gaston of} Notes: diated October & “. ca : 
1973). Alternatively, appellant con- 
tends that the site was not as rep: 
resented by the. contract. Appellant -_ 
therefore argues that the specifica- - 
tions are defective, that the claim is - 
- within the purview of the Changes : 
clause and that the notice require-. 
ments of the Changes clause are not. \. 


applicable to claims Basen ¢ on n dence: a 


~The contract. (Section | tan sr 


supra) does state that the Govern- 
ment has placed a center hub at - 
each tower location. Paragraph Be 
- of the cited section requires the con-’ ~~ 


tractor to check the - stationing, 3 


aligninent and elevation of each cen- — 


ter hub and to, inter alia, replace :— 
missing or destroyed center hubs... 


be missing and we do. not think at 


that the specifications. can be. con- 
sidered defective in this respect ae 
any accepted sense of the term. 10 We 


therefore conclude that the replace- P 


ment of the missing tower hubs did ,_ 
_ not involve a change to the contract « 
and that this claim is more prop- — 


erly. cognizable. under the Suspen- . 


10 0f, Desonia Bensibuciion Company, “The:, ol 
Eng. BCA Nos. 82381, et al. (November 17, 
1972), 78-1, BCA par. 9797, wherein, 


tion than shown on contract drawing gs, re- 


sulted in a holding the specifications were = 


defective. See also Joseph D. Bowness, Ine. a 
et. al., ASBCA No. 18828 (December 27,: 1978), ies 


contracting officer of discrepancies did: not 


obligate contractor to perform engineering oe 


effort in order to obtain data necessary, for. 


. coRreeHon)s ensue 


inter. 
alia, a gas line encountered at a. higher eleva- | 


10,419 (specification obligat- 
ing. contractor to check drawings and notify — 


ec ead a DECISIONS. OF THE 


“The question of timely notice of t 
‘the claim remains. Appellant, cit- 


. ing Hoel-Steffen Construction Com- 


3 pany’ v. United States #4 asserts that: 


_ whether the claim is within the pur- 
. view of the Changes or Suspension 


- of Work clauses, itis enough that. 


the’: Government. ibe aware: "On, the 
_ operative - facts upon which the 
claim ‘is ‘based 12 or that it either 


iknew or should have known that it 
was called upon to act. The Gov- 
ernment argues that Hoel-S Leff en, | 


supra, is distinguishable since in 


that case: the Court relied upon two. 
letters as constituting the requisite. 
notice and also upon the fact that’ 
the. delay upon which the claim was 
based was referred to in a change: 
order. Although there is language. 
‘in ‘the ‘Court’s opinion which sup-. 
ports appellant’s. position, we con-, 


clude that the distinction. asserted 


by the Government has merit.’* In 
Company, 
Inc. (note 10, supra) , the Board: 
held. that mere mention In a con-— 
tractor’s daily report. of certain - 


Desonia C onstruction. 


work, which was not required by the 


contract, did not’ constitute the. no- 


“tice required by paragraph | (b) of 
| the Changes clause. 1¢ Tt would seem 


1.107 Ct. Cl. 561 (1972). 


_ 28upport for this position can be found in 
Davis Decorating Service, ASBCA No. 17342. 


. (June 15, 1973), 7 73-2 BCA par. 10,107, 
qherein the “Roard relied in part on. Hoel- 
Steffen (note. 11, sepra), in holding that 


strict compliance with notice. requirements - 


was’ not required where the Government 


either knew or should ‘have known the facts 


upon which: the ‘claim was- pbased.- 


_. 18°We note thatthe provision: parring. phe 


“peeovery of costs incurred more than’ 20 days 
prior to giving the required notice has been 
' gtrietly enforced prior as well as subsequent 
. to the decision in Hoel-Steffen. See Merando 
Ene. “GSBCA No.. 33800 (May 27, 1971), rot ee 
BCA par. 8892 ; Pred MoGilur ay, Inc., ASBCA 


DEPARTMENT or THE: INTERIOR. 


(October 16, 1972), 72-2 BCA par. 
.Desonia Construction Company, Inc. (note 10, 
supra) and Cameo. Bronze, Inc., GSBCA Nos. 


= ‘Ts1 LD. i 


3 to , folly that a report writen by a 


Government inspector ‘would not 
constitute the required notice. | =~ 
“Even if, as appellant asserts, ee | 


ever, notice of the operative facts 
upon which the claim i is based is all 


that is required, it is at’ least doubt- 
ful that this requirement has been 
met. In Davis Decorating Service 
(note. 12, supra) , the evidence estab- 
lished. that appellant had made re-, 
peated oral protests to the-inspector. 
as the work, progressed that: it was. 


being required to perform. extra 
work. and that the. inspector re- . 


ported this fact to the base engineer. 
Here the record is silent as to-any. 
allegation or indication that appel- 


lant. at the time considered. that it 
was delayed or forced to, change its 
planned | work sequence. because of 
the missing hubs. “Apart, ‘from the . 
doubts. this casts on the merits of the 
| claim, we conclude that’ this omis- 


sion is particularly significant here 
in that BPA could reasonably con- 


clude that. its action in replacing the 


missing hubs had forestalled any - 
claim. This ‘is so because paragraph 


BS of Section: 3-105 ‘provides -in 
‘part that. hubs and. stakes that are 


missing through no fault of the con-. 


"15741, 15778. (September: 28, 1972); 
ee BCA par. 9113;. Hdgar UM. .Williams, 
General Contractor, ASBCA: Nos. 16058, et al. 
9734 ; 


3646, 8656 . (June 27, 1973), 73-2 BCA par. 
10,135. - -- 
. 4 See. 


also Tene veraioe: ASBCA "ieee 


16327 and 16328 (September 20, 1973), 73-2 


BCA par. 10;271 (mere notice in:critical path: 
networks and accompanying correspondence of 
delays with no indication Government was 
responsible or that contractor expected to 
receive additional compensation held not to © 
be compliance. with. notice requirements of 
1961 version of Suspension of Work Clause). - 


4p 


- actor shall be replaced by him and . 

: paid for: as provided j in the clause 
“Extra Work. ” Tt is clear that these 
hubs were missing through no fault 


of appellant.5 


We conclude that although the | 
claim could well be barred by ap- 
pellant’s failure to comply with the 
90-day notice requir ement, it. is un- 


hecessary to decide the claim on this 
ground. ‘because - we ‘find, ‘in any 


event, that appellant has failed to - 
carry its burden. of Proor. on the 


merits. 


It is immediately oe that. 
in claiming a five day delay,. appel- 


| lant: has made no allowance for the | 
the.500 KV hne commenced until 


time ‘required to stake the. tower 
foundations. * 
| employees started - staking tower 


, foundations. on. December 10 and. 
| completed’ staking foundations, in- 
cluding those for Tower 1/3 on the. 


500 KV line, on December 12, 1968. 
After BPA replaced. the missing 


hubs,. staking of tower. foundations 


Was completed on the afternoon of 
December 16, 1968. Accordingly, al- 


lowing for possible. delays by the — 
staking erew in attempting to Jo- 
cate missing hubs (of which. there 
is no evidence), a minimum of two 


days was, required to stake tower 


foundations even if the hubs had. 
been in place. The claim makes no 


| allowance for this time. 


Assuming that there were legiti- 


mate reasons for not commencing 


excavation of any, tower founda-. 


5 The contracting officer éouna that. the 
- hubs were destroyed when. the contractor’ for 
’ the Lower. Monumental Dam ere aded the area. 


_ | (Findings and Decision, p. oe 
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The subcontractor’ Ss. 


' stated to be 15’ x 15’, 7 
_ erence is to the 500. KV line. See also Weekly ~ 


tions on. wan line. oer all eek e 


foundations for that line had been — 


staked, the delay until: December 16, : 


in commencing excavation on “the 2 
service line j is. not explained, Crucial es 


to the validity of the claim is ac- — 
ceptance of Mr. Sargent’s testimony _ 
that appellant Gena: the sub- 


contractor) planned to commence _ | 
_excavation'‘of tower foundations for — 
the 500 KV line with a-backhoe and _ 


then finish with a larger backhoe.?* 


We doubt this because although the 
record reveals there were two back-~ 
hoes on the: job on December 13, 
_.1968, there is no evidence that.ex-  ~ 


eavation.of footings for towers. on. 


December 20; 1968, which:was after 
arrival on the job of the large back-: 


hoe. Appellant attributes: the delay . 
in. ‘delivery of this backhoe to Mr. 


Sargent’s instructions to Kirkland 


that he was not to bring. any equip- - 
-ment on the job until the tower lines _ 
were properly staked’ and asserts - 
that standby costs were thereby mit- 

-igated. As we have indicated. (note 


9, supra) , it does not appear that the | 
claim includes standby costs of any — | 
equipment ‘owned or r rented. by the ! 
subcontractor, on eee 

- We are impressed by the oe as: 
our findings infra demonstrate, that 


this contractor ee knew the proce- | ce 


‘168 The extent ‘of excavation actuals gedoni: 


plished by the “big backhoe” on footings for 
. the larger ‘towers is not clear. . 
Progress Report for January 20, 1969, states 
‘large backhoe” was moved. off. the .-. 


that: the 
job but _ indicates that excavation | was: not. 
completed. Since the footings: involved are - 

we conclude the ref- _ 


Digest for week. ending January 22, 1969. 


The Daily’ - 


1972. 


~..at,"Dower 1/1 (Tr. 


ee ae foe aad was. noe nd vere an 
“-vasserting claims for delays and .. 
. extra work.. Under these circum- 
“stances, the absence of even a hint. 


‘3 Roe delay or disruption due to the 
7 -mhissing hubs must be accorded sig- 
a coat The claim j is denied. 


Power Relocation 


ae “This Ae arises ue Oe ie = 
. Biers eee 1/1 and 1/2 on the - 


Service line.** The relocation came 


a about because. a road used by the 
contractor constructing the dam was. 


. not in-the location: specified by the 
. drawings (Tr. 142-144). This re- 


-. sulted in two of the legs of Tower — 
1/2 being located on the slope of a 
- eut through which the road had been — 
constructed.*° Mr. Sargent esti mated ; 





ap ie is well settled that prolonged and un- 


explained delay in asserting a claim may 


create doubts as ‘to its validity and increases 


... the contractor’s burden of proof. See John H. 


Moon & Sons, IBCA-815-12-69 (July © 31, 


1972), 80 LD. 465,'72-2 BCA par. 9601 and — 
are Husman Br others, Inc., DOT CAB No. ‘T1-15 


> (January 15, 1973), 78-1 BCA par. 9889. See 
_ also’ Bay . Construction Inc.,: and .Don. Le 
‘Conney, Ine., IBCA-77 (November 30, 1960), 
61-1 -BCA par. 2876 (failure to protest at 


-. ° -timie wrong allegedly. oceurred is. some evi- 


hole for Leg No. 1 of Tower DV-2 


18 This is. ‘Claim No. 2 in“the summary of 


if dence that no wrong was committed ). 


| eosts ‘on page 12 of the claim of April 28, 
“Appellant’s. counsel stipulated that 
:vappellant -was abandoning Claim No. 2 and. 
. would-not present any evidence thereon (Tr. 
104). We conclude that counsel was mistaken 


- and that he intended to refer to Claim No. 3 | 
concerning | added costs to move a 13.8 KV 
a power line ‘which intersected the 500 KV line . 
112; Log of Mr. Henry . 


Inman, appellant's foreman, for January 7, 


- 1969, App’s Exh..G) and. was, inter alia, used 


as a-source of. power by the contractor con- 
= structing the dam. 
10 Tr, 162, 


; . sion to the Steel Tower List (Exh. 3.1 to 


“DECISIONS oF THE ‘DEPARTMENT OF’ THE INTERIOR 


cavation | for 


_.appellant’s claim of ve 28, 1972), 


148. Although - Mr. Sassen: re-y3 
ferred. to. only the southwest tower leg as . 
.° being, located on a slope, the Daily Progress 
“s Report of December 19, 1968, states that legs - 
one and four of. Tower 1/2 were about one- 

- Ralf way up the slope.-We note that the revi- 


the slope @ at: approximately 60 dex 
grees (Tr. 144). This situation is 


efoto to in the Daily Progress 
Report of December 19,1968, which | 
quotes the eubcontractor as. stating i328 


that either BPA or appellant should 
pay for any sheet; piling oe to 


hold the fill. 


It is not clear that any excavation | 


for. this. tower was In progress. or 


attempted at this time. Excavation - 


for: towers on the service line was 
| apparently accomplished only with a 
the backhoe described above by Mr. 


Sargent and we have found that ex-- 
these towers com-_ 
menced with those of the higher 
number (note 8 and accompanying — 
text). The Daily Progress Report 


for December 18, 1968, includes the 
| following: | “The Backlios ‘Com- 
_ pleted. (sic) 1/8-1/ 9and got started 
on 1/7.” It would therefore seem to. 


be unlikely that the contractor 
skipped intervening towers. in order | 
to excavate for Tower 1/2. How- — 
ever, the Daily Progress Report for 


December 26, 1968 Chap? s Exh. A= 


1) states that the contractor dug the - | 


approximately seven feet. deep and 


then stopped because the upper bank 
was starting to cave-in..The report 


indicates Phat this hole was dug on 
December 24, 1968, 20 The repre dis. | 


mites 
changed the length of all tower legs to 20 feet, 


. reflects: that two of the legs for Tower Dy-2 


were originally specified..to be 121% feet in- 

length. We find that two of the tower founda- - 

tions were originally. located’ on the slope. _ 
20The Daily Progress Report for Decem- 


per 24, 1968, states that excavation for foot-~ 
ings was in progress for Tower DB-2 and that. 


the hole was “caveing: in (sic) badly.” The 


report is silent as to any. Work in progress a 


Tower DV-2. 


— 


-[8LLD.. 


| cusses the ‘eecponed) use of ‘sheet 


piling and in particular Leg Nos. dg 


and. 4.in such a manner as to leave 


7 little doubt that the tower is cor-— 


rectly referred to as DV-2 (note 19, 
supra). | 
The eae ‘ee Mr. Bison 
chief inspector for Bonneville, was 
to the effect that the purpose of the 
' proposed sheet piling was to “* * * 
hold that dirt out of there.” (Tr. 
62.) When asked whether he issued. 
a verbal stop order to the contr actor, 
he replied: “They stopped, because 
the more they dug, the more. dirt 
they got. They weren’t gaining any- 
~ thing, (sic) with that little back- 
hoe.” (Tr. 62, 68.) Mr. Burson was 
not on the job site during the period 
December 23, 1968, to January 11, 


| 1969, and. the. date of this incident. 
is uncertain. We note that the Daily 


Progress Report for December: 80, 


- 1968 (App.’s Exh. A-1) states in 


| ‘part: “Contractor has only 3 foot- 


ings, complete towers, that have not 
' . been excavated on, two of them on 


= - 
Sargent oe ith Mr. 


-_ Pines s testimony as to a cave-in 


at Tower DV-2 (Tr. 143). How- 
ever, he’ stated that the bottom of. 


the footing [would have] . “stuck | 
- out into the air” and that the pur- 


| pose of the piling was so that the 


area could be filled to the bottom of 


_ the foundation (Tr. 143, 144).:Mr. 
- Burson admitted that the footing 
on Tower DV-2 would have ended 
20 feet in the air if it had been built 

. the 7 it was designed (Tr. 98). - 
_ 9 ‘Sargent testified that he 
wee Mr. Hussey (BPA) and that 
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they met at the site. ead feed i 
the tower location, He stated that’ . 


he was asked by Mr. Hussey to-sub- 
mit a price for sheet piling and that 


he subsequently did. so. He ould 
not recall the date2* = ae 
BPA. rejected the price for sheet 


piling as too“high and decided to ~ | 


move Towers DV-1 and DV-2. The 


location of Tower DV-1 was moved : é 
ten feet and the location of ‘Tower 


DV-2 was moved 12 feet on. : 


January 7, 1969.22 While it is clear - 
that some work had been attempted. _ 
or accomplished on footings for — 
Tower DV-2 prior to January 7, . 
the extent of this effort is uncertain. - 


BPA staked the hubs for Towers 


_DV-1 and DV-2 at the revised lo- 
cations on January 18, 1969 (Daily aa 
Progress Reports, ‘App? s Exhs. A 


& A-1). Mr. Inman’s log (note 18)". 


supra) indicates that. appellant’s oS 
employees were occupied i in assem-. 
bling footings for towers: on’ ‘the 


500 “KV ‘Tine and: in. assembling 
towers for the service line during. . 


_ the period January 7 to 13;-1969,. 


inclusive. Daily. Progress. Reports - 


- for this period reflect that the sub-: - 


contractor was engaged in excava- . 


- tion for and installation of footing aoe 


and backfill of footings: aes towers a 


| 21 ‘The Diliy: Picorses Report fe oe 
ber 20, 1968, 


about.December 23. °° 


22'Ty, 144; Datly Progress’ Report ‘fot Jan- 
uary 7, 1969, App.’s Exh. ‘A-1; Daily Log of” 
Mr. Henry Inman, Appellant's foreman . for - 
‘January 7, 1969, note 18 supra, ' ne 


refers. to the proposed: ‘rental. 
of pile driving equipment .by: the contractor ~_ 
at. $45 an hour. A subsequent report. (Decem- .-. 
ber 28, 1968) states that Mr. ‘Hussey (BPA)... 
‘is consulting with: Design Section as to the © 
use of sheet piling © at. Tower 1/2: on: ‘the: 
service line. It is likely that the meeting at Ps 
_the site referred to by Mr. Sargent was. on eee 


va 


: ; ‘ Gee than DV-1 and DV-2 aiene? : 
. this period. There i is no evidence of 


_-idled equipment: or manpower dur- 
eS ‘ing. this period, — 


- Excavation for. footings: on ‘Tower 


1/1 at the changed iocation! com- 


a menced on January 17, 1969 (Daily 


7 Report). For all that. appears. in 


‘aecomplighed. for this 


contractor has. two footings to in- 


_ stall on Tower 1/1 in order to com-— 


plete the. service line. Excavation 


for and installation of footings on’ _ 
_ this. tower: were apparently . poe 
pleted on February 6, 1969. Leg ex- 
_tensions.for Tower 1/2 were de- 


— livered to the site on January 94, 


1969. (Progress Report. for Janu- 


ary. 27, 1969). Erection of towers 


on the service line was completed 
on February 10,. 1969 ae 1; | 


Daily Progress. Report). 


The original claim was een : 


on the basis of a seven-day delay 
period. with the exact time of the 
delay unspecified. ‘The claim. in- 


~ cluded the rental cost.of equipment — 


~~ allegedly’ idled - and superinten- 
dent’s time for seven days. Appel- 
lant. now calculates the delay or dis- 


ruption period as eight days. from 


January 7 to 14,1969, ‘inclusive 


- -(Post-Hearing Brief, p. 11). There. 
is no evidence’ that this claim was 
go much: as mentioned prior to the 


iz a claim letter of April 28, 19 2. 


| Decision os pat 


eithoden. there. is. “ho aie of | 


| . any protest or allegation, oral. or 


DECISIONS oF THE DEPARTMENT ‘OF THE. INTERIOR 


wae, oa appellant eoneders” : 


the tower relocation. to be a change | 
or that appellant was. delayed or in- 
_cohvenienced ‘in any way prior to_ 


the claim of April: 28, 1972, the Gov- 


“ernment has not eed its conten- : . 
tion that the claim is. barred ' by 
appellant’s failure to comply. with — 


- the record, this was the first ex- applicable notice — requirements.’ a8 


- cavation 
tower. The “Progress Report for 


oy J anuary . 92, 1969, states that the | | 
“clause “Differing Site Conditions” 


_as well as the Changes clause as af- 
| -fording coverage for the claim. Al- 


We will consider. the claim on the | 
merits.”* — 


‘On. brief, ‘appellant... cites: ae . 


though we have noted a report of 


the subcontractor’s. allegation that 
the hub for Tower 1/2 was. missing - 
when. he inspected. the site, we do 


not think that this claim. involves 


latent or subsurface physical condi- — 


tions differing materially from 


those. andicarcd: in the contract or 
‘unknown physical conditions at the 
site of an unusual nature, differing 
| materially . from those oridinarily 
“encountered and. generally recog- 
‘nized as inhering in work of the na-_ 
ture called for’ by the contract. 
Rather, we conclude that this is a 


matter of defective specifications 


within the ambit of. the Bee , 


clause. a _ _ 


23° Counsel was advised to ‘indicate: in his: 


brief the specific claims as to which the Goy- 
ernment was- standing on the. defense of une | 


timeliness (Tr, 8). 


*, 2£We -find infra (footnote: 25 and accom: 
pany ing text) that this claim is properly 
‘cognizable under the Changes clause as in- 


volving defective ‘specifications, It has ‘been 
held that: such claims need only be filed 


within ‘a reasonable time and. before. final | 
payment. one 
supra). 


2. EOIN OBE y, Inc. 


2 'The Government concedes tint: “Lower 


DV-2- was - ‘originally. located in: an unfor- . 


tunate spot and the record is clear that at 


“811. 


(note 0 


| AI 


“Phe oo esti lished that actual 


: or anticipated difficulties with ex-. 
‘cavation at Tower DV-2° were’ ‘dis- 


_ cussed as early as December 19, 1968. 


—cember 25, 1968. There is no. evi- 
dence that: any excavation was’ at- 
- tempted. or accomplished at Tower 


DV-1 prior to January. 17, 1969. 


- The decision to move Towers DV-1 
“and DV-2 was made on January 7, 
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: ing any footings for these oder : ae 
which were ‘required to be relocated — 


prior to the decision of J anuary 4 ae 


- 1969, to move these towers. 
_ ‘Although it is not altogether clear, 
We conclude that excavation at this 
| tower was attempted prior to De- 


“Although these costs er appar- a 


ently incurred by the subcontractor, 
"Kirkland, this does not alter the 
result. The adjustment should be” 
completed in accordance with: para- : 
graph C of Section 2-115 entitled. 
“Extra Work.” The claim is allowed 
to the extent stated above and is S. a 
otherwise ¢ denied. _ _ a 


| 1969, and the tower centers’ were re- 


‘staked on January 13,1969. Itis,of =~ 
: course, obvious that excavation for — 


and installation of footings for * ; 
-the service: line were the stringing eon 


anid sagging of two preassembled : 
‘power cables each .consisting of | 
-three No. 2 conductors. twisted to-~ 
gether and str apped to a “19-No. 9 ye 
(sic) EHS Copperweld messenger.” 
(Section 1-102.B ofthe specifica- — 
tions.) Additional work included ~ 
the stringing, sagging and lashing ~ 
_ together of one 795 MCM ACSR 

“Drake” messenger“and two signal | 
circuit cables and the stringing, sag-. 
‘tive specifications shall include any | age re pied sides 
ger, one telephone and one cecal 
cable. ee oe | 


these towers could not proceed dur- 


ing this seven-day period. However, 


for all thatthe record shows, appel- 
~ dant aS well as the supeontt actor 


. were fully engaged in other work © 
=e during this period. We find that ap- _ 
| pellant thas failed to establish that. 

it was delayed to any determinable. 


extent ‘by the relocation of. Towers 
DV-1 and DV-2. 2s. 


Under the es clause, i ae 


justment for claims based on defec- 


Increased cost. reasonably incurred 
in attempting to comply with such 
_ defective ‘specifications. We hold 


_ that appellant: i is entitled to. recover 7 
_ an adjustment: which includes the — 
cost of excavation attempted or ac- 


| complished - at Towers DV-1 and 


_ | ‘DY-2, 2 inalnding the cost of install- 


: least.- one of the eeyaadd foe this ‘tower auld . 
4 not: have been securely* anchored. in the earth 


had the tower been: located: and - -erected. in 
accordance. with the: original design. Cf. 
 Desonia Construction Company, Ine. 
~ 10, 0, supra). , 


(note 


oe avelers 


Among tens of work requir vied on | 


Travelers are A nee a to. aa - 
“stringing sheaves” and are essen- | 


tially pulleys. attached to the cross 7 
arms of the towers or to cables. re- 
ferred toas “messengers” i in order to. 3 
‘support the lines being strung and — 


facilitate eee operations (Tr. o 


Tienes Wo. 197374, oe 1 “Exh. : 
oe Appellant cenit wana using 


oe ee of ck Gee i a ‘ 


“purpose. (Tr. 114, 149). For a good 


ms description — of heavy . conductor. 


~~ stringing operations, see Bay Con- 
PS ee Li née. Bs ae 
me es i 


ee he: ae reflects that a taste. 

sion concerning the adequacy of the 
_ 65-inch travelers took place between 
~ Mr. Inman and Messrs. Hussey and 


’ Burson of BPA on February 6, 1969 


_ (Inman Log for. February 6, 1969, 
 ‘App.’s Exh. G; Daily Progress Re- 
port of even date). The cited report - 


states that appellant had started to 
hang. 5-inch’ sheaves 2° 
BPA ‘had. decided that sheaves of 
40-inch. diameter were necessary to 
_ string the two top conductors,?" 2.e., 
the power cables and copperweld 
“omessengers which were to be fas- 


“. tened to the tipper cross arms of the 


_ towers. The larger size sheaves were 
--considered necessary to protect the 
cables from oe damage due to 

bends. 


The Daily Picumees Report for 


: aS ebruary 7, 1969, Sraflects that Mr. 
Hussey instructed Mr. Burson to 


use 40-inch sheaves to string the 


power cables to the upper cross- 
. arms. This instruction was appar- 
ently, not communicated to appel- 


88 Although all towers for the Sesvies line 
had not been erected at this time, it is normal 
“> ‘to hang sheaves in the towers prior to erec- 
tion (Tr.132). | 


_ = The. report states that the dectsion to- 
“5 ‘require - -4Q0-ineh sheaves’ comes from Portland — 
(BPA Headquarters). However, Mr. Inman's — 
log (App.’s Exh. G): reflects that Messrs. Hus-: 
‘sey and- Burson were not: pleased with the size - 
_. of traveler appellant proposed to use and that 
.- they had called Portland for an answer. There. 
is no. indication that appellant. was directed - 


_ to cease installation. of oinel. travelers at 
oe this time. i ; 


_ DECISIONS oF THE DEPARTMENT. oF THE INTERIOR 


oe 17,. 


and that 


ae 


Tsk, 


ne ~ The report states dat no final : 
- decision had been made for string- 
"ing the “Drake” (actually the cables 
to be lashed thereto). Nevertheless . 


the report contains the’ following: 7 


“Told Inman to try and find-enough | 


sheaves.to put one about ever (sic) | 


: 12’ to string U1—U2—TT1 and Cl 
; [signal cables, telephone cable and ~ 
control cable, respectively ] through 


so it could be attached tothe Drake 


| Conductor (sic).” 79 The report i 
quotes Mr. Inman as responding 
“There would have to’ be some — 
changes made for the Contract — 


(sic) did not Cover (sic) that kind 


of Stringing (sic).” The “Drake” 
messenger was to be attached to the 
_ lower cross-arms of the towers.. 


Appellant was told on F ebruary 


| 13, 1969, to use 40-inch sheaves on 


the top two conductors (power 
cables) and that it could use 5-inch 
sheaves on the “Drake” ‘(Daily 
Progress Report). Appellant was 
further told that, it would have to 
find enough lined sheaves.to hang 


one every 12 to 15 feet on the- 
“Drake” messenger in order to 


string the other two cables to be at- 





28 The Daily’ Progress Report for eb- 
ruary 11, 1969, reflects that Mr. Burson had 


~ ealled Voss Gardner, Project Engineer, and 
_ that he (Gardner) still had no information as 


to -how: power cables should be strung. See 


also Inman. Log for February 11, 1969. 


Mr. Sargent testified that -the require- 
ment for 40-inch travelers came about be- © 


cause he was unable to find enough of the 


5-inch size to hang one every ten to 12 feet 


(Tr. 150, 151), The claim indicates that the . 
‘requirement for 40-inch sheaves was .an_ 


alternative to. finding enough’ 5-inch sheaves 


to hang one every 12. feet. (Item * 5, p. 9). 


the record | _ shows. that 40-inch. 


However, . . 
power cables, a? 


sheaves were for stringing . 


while the large number of -5-inch’ sheayes 


were for ‘stringing communication ond. con- : 
trol cabs 


7 ter ae 


fad “tacned to ate messenger. . Mr. “Sar- / 
gent testified that at-this time there 
ae ‘were only two ‘contractors in the 
world which had 40-inch: sheaves- 


Cir 150, 151). He stated that he 
: ultimately. “came up with” from 25 
to 35 40-inch sheaves most of which 
were obtained from Power ‘Line 
Erectors.** The Weekly Digest. for 


the Week Ending February 19, 
— 1969, states that the contractor re- — 
quired over 400 [5-inch] sheaves 


which had not yet been obtained.®# 
' Mr. Sargent testified ' ee eT finally 


- managed to come up. with approxi 


mately 400 - of them [5-inch 
: sheaves]: x (Tr. 150. ) The date these 


_ pear in the record. 


‘By letter dated February 14, 1969 3 
—- (Supplemental File, Item 4), ape 

dant. asserted that it! began hanging 
travelers on the service line on Feb- 


ruary 10,,1969,. and that it was di- 


rected by the inspector at the site 
to use-a larger size traveler. Appel- 


lant further asserted. that it was 


‘asked by BP A’s Wenatchee Office to 
delay proceeding until a determina: 
tion could. be made as to equipment, 


and methods to .be .used. in string- 


ing.” The letter stated thaton Feb- _ 


30 ‘The Daily Progresd ‘Report for March 18, 
1969, reports © the: unloading. of 18 40-inch 
' sheaves and states that two of. these: ‘sheaves 
were hung on the bottom cross-arm ; of Tower 


1/1. See also Inman log. for March 18, 1969 


“(App: ’s Hixh. H). 


-APPIAL or ‘BLwOTRICAL- nN THRPRISES, 
| _ March 19, a | 


ruary. 3, 1969, a t deteraunnten aa: | : 


made thak: the ceables. were. fragile a 


and. that special methods must be _ 
cused.in their installation: Appellant - 
referred to the Changes clause and: 
stated, that it regarded:these verbal — 
orders as. changes. BPA denied that . 
a change had been. effected for the 
reason that sheaves appellant’ pro- 


posed to use did not: comply: witha. 
drawing (App.’s Exh. ‘F) refer- 


enced in the specification. (letter a 
dated. February 20, 1969, Item 7). 
Appellant. disputed BPA’s position 


in a letter dated: March 5, 1969 . 
(. Item 10), which- ‘stated. in part. : 


; “We were then of the opinion that aS 
sheaves were ‘obtained does not ap- 


a verbal change order had been 


given us relative. to the methods to. 
be used for installing signal cable, — 
control — and. id a cable ; 


': * 9) 3a 


" Appellant. requested: a1 an extension : 


of four working days because of the _ 
order to discontinue installation of 
sheaves | (letter, dated) March 13; — 
1969, Item 18). ‘This: was denied: a 


BPA for the reason that. appellant — 


was not. ready. to proceed: with in-: 
stallation. of. sheaves. and for. the. 
‘further .reason: that. appellant ins 
stalled: small sheaves-after Febru: 
ary 14 without BPA’s approval - 
(letter, dated March 20, 1969, Item 
(19). This latter - assertion. appears — 


erroneous. since: the record reflects — 
.  &Dhe number of 5-inch ‘sheaves’ appentanit ‘i 
“e ‘contemplated. using does not appear. in the | 


that, BPA. approved: the. US: of Be 


record. Mr. Sargent brought. 39 small travelers ae 


to the job on February 5, 1968: (Inman’ Jog, 
App.’s Hixh. G). ee 

22 The date of the request was Wot stated. tt 
_ is” alleged fo: be’ February 12, 1969, in’ ‘the 


claim letter of April 28, 1972. However; we: 


find the date was: February 10, 1969 (memo- 
randum, dated, March 18, 1969, Item 18}. 


537-545 — TAB es 


i “s-Although: Mr - Burson: testified. that: “the: 
- “40- ‘inch sheaves were ‘for stringing the com : 


munication cand: control. cable ‘(Tr.: NB). we. 


conclude that -he was. mistaken. See. memo-. — 
‘randum dated February 19, 1969: (Exh, 9:1. to. 
. the claim of April 28, 1972); which. estab-| 
lishes 40-inch sheaves were for’ power cables. , 


Indicated 
i “Drake” ‘should have: ‘been com- 
- “pleted in four days: (Tr..417). ‘The: 
record shows that conductor,’ in- 
_ eluding that for the 500 KV line, 
was hauled to the job site from the 
_ BPA yard 3 in Eureka on ‘February | 
2% and. 28, 1969, even ‘though load, 
- limits forthe roads were still in 


“inch: aeons for nea power 
_.-eables provided the sheaves “were 

| ‘hung so.as to'travel on the “Drake” 
' messenger and not the power 


cable (Daily Progress. Report for 


7 February 28, 1969). Since we find 


infra that. installation of power 
cables did not. commence until after 
40-inch sheaves were delivered. to 


the job, it is not clear whether this. 


method of stringing power canles 


. : “was actually employed. — 
It will ‘be recalled that. erection ; 


; ; ‘of towers for the service line was 
completed on February » 10, 1969. 
Mr. Inman testified that they could 


have started stringing. the “Drake”. 

| conductor on: February 11, 1969, - res nS — ‘Stl. In ete | 
_ February 21 and stated that it was — 
delivered to the job ae the 21st of 
; February: ae 


-. had it been on the’ job ‘site (Tr. 115, 
; 116). ‘He asserted that the reason 


_ thé “Drake” was not on the job was 
_. the’ limits as to the weights that — 


| _ could, be hauled over the roads. He 
“that stringing 


effect (oman log; vey Progress 


- Report). 


*Mr.: ‘Tnman’s testimony referred 
a to’ above would lead to the conclu- 
gion: ‘that. ‘equipment: required’ for 

stringing was on ‘the job by Febru- 
ary 11, 1969. This conclusion finds 


_ ‘somié support in'the Daily Progress. 


& Report for February 4,1969, which 


. | reports. the. arrival. of two BPA 


“DECISIONS. OF THE DEPARTMENT OF. THE INTERIOR | 


the 


; is if te en oe 
5 


ae with conductors; a4 hardware, 
presses, etc., for the service line and 


States that: just’ about everything. 


needed: for stringing the line -was 


on the job. However, Mr. Inman’s 
log for February 12, 1969, reflects 


that the told Jim Sargent not to _ 
bring wire stringing equipment to: 
the: job because “the ‘ roads ‘were 


closed to heavy loads. His log for 


February 13 indicates wire string- 


ing of. equipment would be coming 


Monday, February 17, 1969. When 


asked on cross-examination when 


“screening equipment” arrived on 
- the job, Mr. Inman referred to the ‘. 


“tension machine,” to the fact road — 
restrictions were still.in effect on 


The two strands | 
senger were strung on March 6 and 


—7,1969 (Daily Progress Report; In- 


man log). Stringing operations for 


the power cables which were to be 
fastened ; to the upper cross-arms of | 
the towers did not. commence until 

March 20, 1969. | 7 


a " Although it is: not: aie the conductor 


referred. ‘to. could be the power cable which 


‘was to be hung on the upper cross-arms of - 
the towers. The contract stated: that this-item’ - 


of GFP would not be available until Janu- 
ary -1,.1969. ‘Telephone . cable was definitely 
on, the job by. February. %, 1969 spall Prog- 


ress Report). 
: 85 Dp, 132. The record ‘shows that. a ‘tension 
machine was delivered to- Kahlotus,. 


. Wash- 
ington, near the job site, on. January 23, 


1969, Inman. Log; Daily Progress Report). 


The. evidence does not establish when this 
machine arrived. on. the job site. However, 
BPA gave permission for its use,in stringing 
power cables on February 13, 1969. (Daily 
Progress Report ; 
February: ° 13,. 

Item- Bye ow 


1969, ppeeien ental , Mille, 


(81 2D, —— 


of “Drake” mes- 


Inter- Office :message,..dated. - 


} re 


-APPHAL ‘OF ELECTRICAL | ‘ENTERPRISES, INC. 
March 19, 1974 


ins oottion” 


The Government has conceded liz 
ability on this claim subject to any. 


— delay proved by appellant (Tr. 104, 


105; Post-Hearing Brief, p. 6). Ac- 
cordingly, the only question before | 


us is'the amount of delay. The Gov- 
rs ernment Asserts that the delay 
- should not exceed two calendar days 


- which is the: delay asserted in the. 


claim of April 28, 1972. Appellant 


requests, an extension of 516 calen- 


dar days and attendant compensa- 
tion (Post- -Hearing Brief, p. 13). 

~ Despite the Government’s conces- 
‘sion, there is somie confusion as to 


whether the claim i is based primarily. 


upon. the requirement for the use 
of 40-inch travelers to string power 


~ cables or upon the number of 5-inch. 


travelers required. to string. com- 


tounication and. control. cables. 
There is also. a serious question'as to. ° 

when appellant, could. have pro- 
ceeded. with. stringing operations if, 
| the questions : as to. the number and 
-. size of travelers had. not- arisen. 
Nevertheless, the record is clear that: : 


appellant was requested : to delay in- 


~ stallation, of sheaves and that there 
was ‘confusion. ; as to the stringing. 
methods and: procedures desired, by 
BPA: ‘The record is also clear that. 
appellant experienced difficulty and 


- delay in obtaining the size and num- 
ber of sheaves required by BPA. Ac- 
| cordingly, we-fix the delay at two 


calendar days,’ the amount’ requested | 


in the ‘claim of April 28, 1972, and 


the delay determined by appellant's | 


2 witness | on the critical Path method _ mony. 


of eteduly pete analyzing con- 
tract performance. 36 me Mie eS 


"Cleaning Steel 


- 'This claim arises rate: the steel 5 


for the 302-foot river crossing tower. 
had an accumulation of dirt and 


other material which had. to be re- 


moved before the steel could be: :: 
painted. Mr. Sargent testified that . 
the material was salt and salt burns: 7 
“resulting from the steel having been — 
transported’ on the deck of a. ae 


(Tr. 153). . 
“Mr. Sargent. money that i ae 7 
asked by Mr. Hussey ‘to submit am: 


‘price for steam cleaning tower steel: 


(Tr. 154). In-a'letter, dated Febru- - 
ary 8, 1969 (Item 37), appellant . 
stated that it had obtained the serv-,. 
ices of a contractor who proposed’ to 
accomplish the cleaning for a. lump ‘ 
sum of $1300. A steam cleaning ma- ; 
chine was-brought tothe job.on — 
Sunday, February 9; 1969 (Daily: a 


_ Progress: Report). Te. appéars that - 


some attempt was made to clean the 
steel ‘on that date: (Tr. 155; 156; Se. 


memorandum, dated ‘February 19, : 
1969, Item 39). Efforts to stedm . 
clean the'steél also were undertaken. 
on. February: 11° and 12, 1969 


(Daily Progress ee Than 


84 Mr. Radford Sinclair, an individual. with: _ 
extensive, experience in. the. ‘eritical path. | 
method of scheduling and analyzing contract oe 
performance, determined, . the delay . ‘to. ‘per-. a 
formance was two caléndar days (Tr. 202). oy 
His. determination - : Was .made.-after the. ‘job _— 
was completed. and was based primarily on. - 
a review of BPA records (Tr. 193, 194). We 
note that even appellant has: not ‘ ‘accepted: ‘his - ‘. 
conclusions. in all instances and in general, . 


we have accorded little weight to- his testi- 


“1800 a 


oF log). ‘There was ‘some: difficulty: ae 
_ the. machine and:.Mr. 
- brought. a new steam-cléaner to the — 

_ job on February 18, 1969 (Inman 
jog). ‘The effort to satisfactorily 

- steam clean the steel was unsuccess- 
. ful. After‘Mr. Burson,and Mr. Sar- 


‘Sargent 


pent called. Voss Gardner, Project 


Engineer, it. was determined that. 
the steel would have to- be wire 
He brushed. (Tr. 82, 83; ; Daily Progress" 
o Report). The steel -was wire brushed 
on February 14, February 17 and’ 


é February 18, 1969 (Daily Progress 


fs Reports). Final wire brushing op- 
_ erations of previously erected. steel 
. took place on March 14, 1969: aad | 


; " Pr ogress Report). 


By letter, dated February 14, 1969 . 
ake (Item 38), appellant referred to the 


_ requirement to steam clean and wire 


: -brush the. tower steel and asserted 


[ ‘that. it regarded these verbal. direc- 


_tives-as change orders. In a. letter 
dated March 25, 1970 (Item 42), ap- 
i. pellant itemized costs of cleaning — 


_- tower. steel, including superinten- 
dence, general: expense and profit, 


= totaling $2,438.22. This: bill was re+ 
_ jected by: BPA and the amount.due 
_ computed. as: $1,325 -(letter, dated 
April 8, 1970, ‘Ttem 44). The con- 
 tracting: officer issued:a change order 
. (Change Order: D, dated August 18, 
ns 1970). establishing $1,825.-as- the 


2 amount: due for cleaning tower steel. 


There i IS. no evidence that appellant. 


3 agreed to this. sum. 


: ~ Appellant: requested a Oy day 
: ae of time for slesning. the - 
| ceded. liability: on this claim. There- 

fore, we heed: only, determine. the 
| amount of delay. | : | 


“190, Tim: 95). “BPA ee ae 
c — upon: the 9 ground ‘that the 


‘DECISIONS, OF, THE. DEPARTMENT. OF TETE:. SNTERIOR- 


crane 


“cleaaing nn was. “casein = 


when there’ was nothing else to do 
(letter, dated April 18, 1970, Item’ 


27). Mr. ‘Burson testified that the — 


- contractor didn’t: Iose any time lay- - 
ing out, the steel’ to brush since they 
| had to lay it out in order to assemble. © 

it anyway (Tr. 82). He described oe 
the brushing as “* ** kind of afill .. 
in job ee eT (Tr. 80.)! This view - 

appears. to be based primarily oh 


the fact, that appellant was using a 
rented . from — Halvorsen- ; 
Mason, the contractor building the 

dam, to. erect: the: tower and the 


crane had to be returned - when a 
needed by. its. owners: (Tr. 98). 
However,’ a. review of: the Daily ee 


Progress Reports and Mr. Inman’s _ 


log shows that the crane was on the 


job during the period February 10 


_ through F ebruary 19, 1969. 


Mr. Inman disputed Mr. Burson’s | 


description’ of the: requirement. for eae 


yc 





wire: brushing. He ‘asset’ € 


that rate, all of it was ‘fill-in work’ | 


then.” (Tr. 119.) He stated that all 
100 tons of steel in the tower. had to 


be brushed. (Tr. 120). He described’ 
‘the difficulty. in wire brushing as- 
sembled. steel and asserted’ that un- —* 
assernbled steel was turned i in order ee 
tobe brushed (Tr. 121). a 


“Mr. Sinclair evaluated ae ere : 


in cleaning: tower steel as-eight days. 
(Tr. 201). On brief, appellant: as- 


serts the delay was AM ee 


“Decision: 7 


“The Governnient, has. oe Gon- 


éd that At. 


| [Pea in Gand that. delay. in. 
| cae tower steel was concurrent — 
with the two day delay. allowed for 
the change concerning travelers, we 


| determine the delay at 214 days,? 


the amount requested by appellant . 


in its letter of March 26, 1970. 


B i 8 hor bee, 


& 


The record refiects that sscrion 
of Tower 1/1 on the 500 KV line 
was halted at 1:30 p.m. on Friday, 


‘February 14, 1969, because of a 


- shortage of 384- inch bolts (Tr. 128; 


. Inman log; Daily Progress. Re. 
port). Tower steel and bolts were 
amoug items:furnished by the Gov- 


ernment, Mr. Burson requested that 
erection be suspended until Monday 
so that a supply of bolts of the prop- 


- er length could be obtained (Special - 


Report, : dated February 27, 1969, 
Item 9). When work resumed on 
_ Monday, February 17, it was deter- 

mined: that the drawings were in 


error in specifying bolts of 334-inch — 
length. and that the 314-inch bolts. 


_on-the job were the proper length 


(Tr. 83, 84; Daily Progress: Ree 
_ port). The Government was aware 


‘of errors in the drawings as to bolt 
lengths at an earlier date (Daily 


Progress Report, dated J | 31, . 


1969). 
‘Appellant - raférred to the instrue- 


tion to suspend erection due to a 


37 We, of course, recognize that days are 


‘ not. apportioned for the purpose of  com- 


puting liquidated damages. J & B Construc- 
tion Company, Inc., IBCA 667-9-67 (June 18, 
1970), 70-1 BCA. par. 8337. However, this 


rule would: not be applicable. to- determining 


costs’ froma -change’ or -suspension of. work. 
_ in any event,. one- -half- al is « aTlowede on the 
succeeding claim. . 


APPEAL OF “BERCTRICAL: ‘ENTERPRISES, 
3 ; ae ch 19, L974 | a 


lack of bolts, Sia that the eee = 
ings. furnished by the Government, , - 
differed from the manufacturer’s’ — 
assembly drawings and stated that | 

it regarded the verbal directive as - 


a change order (letter, dated F eb- | 
ruary 18, 1969, Item 6). There is 
evidence 15: the effect. that Mr. ‘In- . 


man was told by his employees of 
the apparent bolt shortage at. an 


earlier date, but that he neglected to - 


inform Mr. Burson. (Tr. 88; Daily : 
| Progress 
ary 14, 1969). Mr. Tnman oe 


Report, dated . ¥ ebru- - 


that this was so (Tr. 128)<. 


Decision 


P ‘The Goremmnect Pe that sw 
the delay occurred but. denies that * 


appellant’s performance was there- : 
by delayed (Post-Hearing Brief, | 
p. 7). The Government argues that” ; 
this delay \ was concurrent with de- — 


lay in cleaning tower steel. It is. 
_ further contended that this claim — 
is cognizable as a suspension of 


work and. that, in.any event, the ‘es 
delay was not unreasonable. e oe 
It is true that wire brushing of 
tower steel was in progress on Feb- - 
ruary:-14, 1969. However, it is also -. 
true that appellant Was: instracted: 


to cease erection until a supply of .- 
bolts of ‘the proper length could be’ 
obtained and it is unlikely that such.’ 


‘AD. instruction. would have been con- 
sidered necessary unless a sufficient — 
quantity of brushed and cleaned ~ 


steel was available so that erection. - 
could proceed. The record does not * 
support Mr. Burson’s testimony - 


(Tr. 84). that brushing operations : 
preceeed erection when work: Te 


; eal on February 1, 1969 (Daily | 


= Progress Report). 
. We find that the asiitediies 


were defective in specifying bolts 


. for erecting the tower of an im- 
"proper length and that the Govern- 


‘ment was aware of this fact but ap- 


". parently did little or nothing to cor- 
rect the discrepancies. In any event, 
"it is well settled that any delay due 


to defective specifications is a sus- 
pension of work foran unreasonable 
 time.** We determine the delay due 
to the’ bolt shortage, or more prop-_ 


~ erly bolt, discrepancies, 2 as one-half 
ae aay. are | 


ou massually Severe Weather 


By letter, dated January 10, 1969 


a (Item 29), appellant requested ‘an 


' extension of two weeks due to un- 
usually severe weather encountered 


during the period December 24, 
1968, through January. 4, 1969. The 
- performance period was extended 


ten calendar days for this reason by 
- ‘Change Order B, dated J anuary 80, - 


1969. ‘On brief (Db. 8) the Govern- 


ment has conceded that the above 
allowance was inadequate and that 
‘an appropriate extension would be 
. three additional calendar days. Our | 
“review of the record convinces us 


ie that error, if any, in this concession 
. is on the side of generosity and we 


“accept it as ‘the extension to which 


a Appellant is entitled for the above 
reason, “— 
The record: oe ‘that. hay 


= snows and low temperatures: were | 
ie encountered during the period J ale 


a :'88 Desonia - ‘Construction. Company, Ine, 
. {note 10, supra) and. cases: cited: at 45,766. 


"DECISIONS. oF THE ‘DEPARTMENT. OF THE INTERIOR ae 


(Inman 


uary 21 to z anuary 31, 1969 (Toman wes 
- log; Daily Progress Reports). Ina 
dated February 12,1969. 


letter, . 
“(Teer 33), appellant alleged that it 
had lost 344 work days during the . 
period January 21 through Janu- . 


.ary 94 and 214 days during the . 
period January 29 through Janu: ~ 


ary 31. Appellant did not specify — 
the extension of time requested. The 
record shows that on four of the 
nine workdays between January 21 


and 31, 1969, no work was per- 
formed and that only part of a day 


was worked. on three other days 
log). Appellant. _ was | 
granted a three day extension for — 


unusually severe weather during — 


this period by Change Order C, 
dated February 27, 1969. Denial of. 


the additional time was on the . 


premise that appellant should have 


anticipated some delays due to in- 


clement weather during this period 


_ (letter, dated ‘February 2, 1969, | 
- Ttem 35). 
Ina letter, dated March 26, 197 O | 

| (tem 25),. appellant referred to its _ 


letter, of February .12, 1969, and 


alleged that 1968-1969 was the worst 


winter in history for the site ‘area. 


Appellant requested a five day. ex- 
tension for unusually severe weather 
during the period, January 21 to 


January 31, 1969. Although admit- 


ting that the winter of 1968-1969 | 
was of unprecedented severity, BPA 


denied this and other requests for 


additional time extensions ( letter 2 


dated April 13, 1970, Item 27). 
A: Special ‘Weather Sana 
contained in Climatological Data 


for the State of Washington for 


‘[8LT. D:.. 0 


2 oA, 1969. ) (App? 3 Exh. 1 O). in- 
cludes. the following: 


J anuary, in addition to eee one of the . 


coldest and snowiest on record, was, in 


_ most areas, the sixth consecutive month 


with above © normal precipitation. This 


- was: the coldest. January since 1957 and” 


if poth temperature. and snowfall are con- 


sidered, it.was the most.severe since 1950. 
In numerous localities, the. accumulated. 
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Mr. Inman testified that, ie ae | 


ey An. the winter along. the 


Snake River and. in. the Pasco and ae 


Umatilla areas ‘before ATr. 126, “ 


snowfall from the beginning of the winter’ 


- §eason ‘through January was near or ex- 


ceeded previous records for this period. 
snow depths in many localities exceeded 
those in January 1950..: | 
a oe = ae ms 
eastern Washington, 


- In average 


temperatures for the month were 7° to 
- 10° below normal. Measurable precipita- 


tion, falling as snow other than during 
a few days the. first week, was. recorded 


on 15 to 25 days. Snow. remained on the © 
ground the entire month, with some melt- 
ing and settling ‘the first 2 weeks, fol- 
lowed by. an.increase. in depths until. 


the end of the month. Snow depths near 


the end of the month ranged from 10 to - 


20 inches in lower’ elevations of the Cen- 


tral Basin, Walla Walla, and Yakima - 


Valleys, 20 to 30 inches on the lower 
". Slopes of the Blue Mountains, the Horse 
Heaven and Palouse Hills, 30 to 45 
inches on the Waterville Pleateau and 


- northern valleys, and. 60 to 90 inches | 


along the eastern slope of the Cascades. 
a - a oe 
- An outbreak of cold. artic [sic] air 
covered the Pacifie Northwest on the 
22d, remaining until the end of the 
month. Average daily 
ranged from 15° to 30° below normal. 
East of the Cascades, minimum tempera- 
tures dropped to zero or lower in the 
Southern: section and 15° to 30° in central 


_and northern counties..Maximums were . 


“near: or only a. few degrees above: ZeLrO. 


tiadled 


* * * Hast of the Cascades, maximum 


133). He referred to the area as ne oe 


“banana belt” (Tr. 126). While he. 


‘admitted to expecting , some cold . | 
| weather’ and snow. he asserted that 
cs sa you. don’t, expect. it to get 


below zero, and. stay. And the ‘snow, 


no, you wouldnt ever expect that ie 
much snow over there.” (Tr. 183.) 
He estimated thé production of his —. 


men at 25 percent of normal during - 


January 1969 (Tr. 128). 


Mr. Inman’s log dine thet it, . 
was 22° below zero.on. J anuary 23, ee 


10° to 15° below on Januray’ 94, °° 
cold with 12 inches of snow on - 
January 27 and 10° below: on Jan-..: 


uary 29, 1969. The Daily Progress 


Reports state that it was 17° below. 


on January 21 and ‘23, and. zero at... 


Connell and Kahlobas on J anuary. 
24, that there were five and six foot... 


drifts all the way from Connell to - 


the Dam on January 27, Zero with — 


temperatures . 


& 


wind and: drifting snow on Jan- | 


uary 28, and snow and 10° below on.” 
January. 29, 1969. Climatological ae 
Data reflects that temperatures — 


ranged from a high of 81° F. toa © 


low of two below zero at ‘Lower = 


Monumental Dam during the period . | 
January 21 to 31, 1969. Snowfalls ~ 
of 1.5 inches or more occurred. at | 


' Kahlotus, Washington, during sev- . 


en of these 11 days and:snow on the - 
ground totaled 18 inches on’ Jan- = 
uary 31, 1969 (App.’s Exh. 6) ae 
Snowfall at Lower . Monumental Ae 
Dam j is not shown in the record, 


“Closely associated with | “appel 


2 dine to unusually. severe a is. 


“ the contention that.it was excusably 
os delayed. due’ to load limits on the 


"DECISIONS | OF THE DEPARTMENT: OF THE: INTERIOR 


“roads” being in effect. for a much 


- -Jonger time than: normal. The road. 


- “restrictions allegedly delayed de- 
livery to the job of the larger crane 


~ which was required: to complete 
_ erection of the 802-foot tower on 


the 500 KV line. This situation is 


; = referred. to in appellant’s letter of . 


. March 7, 1969 (Item 11), which 
states that road restrictions ‘were 


initially reported to BPA ina let-. 


‘ter of. February 12, 1969, alleges 


_. that tower ‘erection was at a crit- 


ical stage and refers to ‘previous 


: “discussions | concerning this. prob- 
- Jem. This: letter was not answered 
dated 


- because a "memorandum, 


March. 17, 1969 (Item 16), states. 


: that: Mr. Sargent had called. on Fri- 
day, March 14; 1969, and advised 
oe that the letter could be ignored be- 
cause the highway restrictions had 


- been. lifted. 


Tn a Totter: dated March: 26, 497 0 
es (Item 25) , appellant alleged that 


7 : 7 oA Cony Loe the letter petevead: to appears 
as. Exhibit 8.1 to the claim of April 28, 1972. 
However, At. -was not in the appeal file and — 


it is not clear that it. was actually mailed: or 


age delivered. 


a. 


o road. restrictions during the winter - 
of 1969 were in effect for 43 days. 
“It: was stated that four days were 
. Jost in assembling and disassem- 
-. bling the crane (actually the boom) - 
owned -by -Halvorsen- -Mason, the 
~ dam construction contractor, and | 
"that an additional eight days.were 
= jon when erection crews had. to be 


laid off berwecr March 11 and. 20 


__ as erection had proceeded as far as 
it could with ‘the available crane. — 
‘The: record shows that: erection of. 
the large. tower | was halted on | 

F March 12. ‘that a. large | crane was — 


brought to the job on: March 17, 


and that erection was again pagal | 


way on March 20, 1969 (Toman log; 


| Daily Progress Reports). 


It appears that road. roeerictions 


in Franklin County, Washington, 
‘were imposed on J anuary .7, 1969, 


lifted on January 10, and reim- | 


posed on February 14, 1969 (letter - 


froma Franklin - County Highway _ 
Department, dated March 17, 1971, 


 App.’s Exh. I). Emergency restric. 
- tions on roads leading to the Lower 


Monumental Dam. remained i in ef- 


fect until March ' 5, 1969, and all _ 


road restrictions were removed . on 


March. 12, 1969. Although admit- 
ting that he could not state that 
- there is an average period of time 
for road closures or restrictions to _ 
remain in effect, the author of the ° 
a letter (county engineer) expressed, 
the opinion that 114 weeks would 
be a closer approximation to av- 


erage than the time such_restric- 
tions were in effect during the v win- 


: ter of 1968-1969: : _ 
Among BPA’s reasons for eae er 
| ing the request for an extension due 


. Tt ig not clear when arrangements for — 
this crane, which was brought .to the job 


from Portland, Oregon, were. finalized. A 


“reference to 4a large erane which was to be 


delivered from Portland | appears» in Mr, | 
Inman's. log of March 14, 1969. ft appears — 
that appellant contemplated and then aban- . 


: ‘doned subcontracting erection of the larger. 
tower (Inman. log for January. 22}..and Feb- 

See also Daily. . Progress ‘ 

- Reports for January 29; Fébruary 3, 10. and 


ruary 11, 1969). 


March. 3, 1969. 


‘[S1ED. ries 


qa 


7 | to Highway: load: -jestrictions were. 
. that railroad transportation. to the 


- site was available at all times. The 
plan. map: (Gov’t.’s Exh. 1+A) “In= 


dicates that. the job. site.is inter-. 


| sected -by tracks of. the Union 
oo Parnone: | 


“Decision 


The Gorcument shies ‘concéd- 
‘ing that the winter of 1968-1969 in 
the area of the job site was severe, 
has denied that’ it was unusually se- 
" vere so as to entitle appellant to an 


extension of time beyond that 


granted or conceded as being due. 


In an effort to buttress its case, the . 
- Government has attached to. its 


brief summariesof Climatological 


- Data concerning weather conditions 


at the Lower Monumental Dam and 
| nearby points, where data at the 
_ Lower Monumental Dam was un- 
_ available, for the period January 1 
to February 15, during the years 
1959 to 1969. Absent a reservation 


or stipulation. at. the hearing we 


. disapprove of the practice of sub- 


at mitting evidence with briefs and, 
- accordingly, strike. these summaries | 


sua sponte.* 


While the generalized statements 


from Climatological Data’ concern- 
ing the weather for Washington as 


a whole and the ee oe the - 


% aK. Square Corporation afk/a Ultrascan 


Company,. IBCA-959—3-72 (July 19, .1973), 


- 78-2 BCA pary 10146: It would seem to be 
elementary. that counsel contemplating that : 
- the Board take. judicial. notice of a fact has 
an ‘obligation,: to. make a timely request. In 


any: event, see. ‘Simma- v: Sullivan, 100. Or. 


487,198 P. 240°(1921) (variations of climate 


es ‘in particular. places. at partienlar times ean- 


7. not be! judicially Eaea): 
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State for 1969, froin phil we. pe . 
quoted above, are lacking j in specific- _ 
ity as to normal weather conditions _ 
at. the job site area, we find that ap- - 
pellant has established entitlement. al 
to an extension of two additional 
days for unusually severe weather . , 


conditions during the period Ji anu- : “a 


ary 21 to 81, 1969, In granting an | 
extension due to weather-conditions © 
during this period, the Government : 
has admitted that unusually severe. 


weather was encountered and we. 


, conclude two days, im addition to the _ 


three days aiid granted, is a 


reasonable. 


While we rej ‘ect any “estan 


that a contractor on a contract of 


this size could reasonably. be. ex- - 
pected to maintain a crane suffi: - 


ciently large to erect the 802- foot = 


tower on the job at all times on. the. bs 


premise that difficulties might. be 


encountered. in moving it to the. job | 


site when needed, we find that ap- 
pellant has not established entitle- i 


ment to eneniae delay. due to road me 


ae er ie 


_ fora longer ed than dorinak We =. 


are not satisfied that appellant had - 
a definite plan. for the erection of : 


the. large tower and no effort. has . 
. been made to explain why the large 2 
crane could not have been trans-, a 


potted to the site by railroad 3 ina 
tiniely fashion. - 


- Appellant is éntitled 6 an. a 


3 tension of three calendar. days, the - 


additional time conceded -by’ the 


Government, for unusually severe 


weather: during the period: Decem: © : 
ber 24, 1968; through. January 4, 


1969, and’ to two. additional diye for D ; 


a ie. same reason. n during the period 


a J ary, 2 to 31, 1969, inelusives” 


OA eceleration 


“The ace anention of this claim, is. 


| E the claim. letter of April 28, 1972. 


The acceleration. period. was alleged 


tobe between March. 20 and May 20, 
ie | 


: “js entitled to a time extension of 41.5 
ee days. for reasons set forth in the 


~ claims” previously discussed... Al- 
ra though. it is not alto gether clear, this | 
time apparently: includes the 13 days 


- previously allowed by the Govern- 


ment, in Change Orders B & C for 


2 unusually: severe weather (Tr. 208). 


- We have determined that the addi- 


- tional. time to which appellant i is en- 
- titled, including that conceded by 


a the Government, is ten days. 


The alleged acceleration orders 
ae inelude a letter, dated April 3, 1969 


oe (Item 90), which states that, at the - 


present rate..of progress it is un- 


likely ‘that the work. would be com- 
‘pleted by April 14, 1969, and urges 


‘appellant to take ine necessary steps 
-' to-place the contract work on sched- 
ule. A memorandum summarizing a 
; telephone conversation on April 18, 
-.,.1969, between: Mr. D. P. Picchioni, 


| ; Chiet of Line Construction for Bon- 


me ‘neville, and. Mr. Sargent (Item 23), 
refers to the slow rate-of progress 


os “ond the Lower Monumental work and. 
oe includes . ‘the. following: 
xa cluded the conversation by. stating 


. that. the contract was already. four 
a2 days. late and into liquidated dam- 
: 7 and that. ae ners 


"DECISIONS. OF. THE. DEPARTMENT. ‘OF. THE. INTERIOR . 


On: ‘brief appellant asserts that ie 


a3 cone. 


in the lent possible time, He assured fe 3 
“me thatthey would.” PAS 
A> letter to eipellaint- from” the oe. 
al Chief: ‘of Construction for Bonne-.° 
ville, dated April 30, 1969. (Item - a 
94), refers to various.occasions dur- 
ing the'past month when ‘the wnsat?* - 
‘isfactory rate of progress on. ‘thecon-. 


tract had been called to appellant’s- 


attention and closes’ with the fol- ie 


lowing: “I request, that. your firm 
take. immediate steps to complete. . 
the work on the 500 KV powerhouse - 

line to the extent. that the facility 
will be ready for. energization no | 


later than May 7, 1969.” As we have - 


seen, the contract was accepted, as | 


substantially ais ae on May 13, = 
, 19 69. 


Mr. Sargent said that oe was. 


ealled shortly after receiving the 
award by Mr. Rathbun, the con- 

tracting officer. He ‘asserted . that 
‘Mr. Rathbun. emphasized the im- | 
portance to BPA of timely comple- oe 


tion of the contract, (Tr. 164, 165), 


He further asserted that he was ad- 2 


vised by Mr. Osborne, a supervisory 


engineer for’ Bonneville, that. be- | 


cause .of the importance of this job ; 


he wasn’t going ‘to receive long ¢ ex- | 


tensions of time (Tr. 165, 166). 


Mr. Sargent testified that. he v was - _ 
threatened with default by ‘Mr. 


Picchioni - (Tr. 174, 175). He \as- 
serted.that he then ‘began. working 


his crews seven days a week, ae 


stroying their efficiency. He andi 4 
cated that at the'time he received | 
the letter of April 30, directing that- 


the -work:-be- completed not. later 
than May 7,.1969, he was already 
- doing everything he? could. to.com- | 
plete thé work as fast as. possible | 
(Tr. 17 8). He eaxpreseed: the. opin- — 


181 LD. os 


8 qa} “e 


7 ‘< ion ce 200 men eae not have : 
/+ finished the work one day sooner 


than 12'men. However, the. menio- 


_ randum summarizing the telephone — 
conversation’ with Mr. ‘Picchioni on 
April 18; 1969. (Item: 23), reflects 

that Mr.: ‘Sargent expressed disap- 
7 pointment at the ; ae Prose on of | 


his crews. 


Mr. Seas opinion that: more. 


men would not have expedited. the 


| progress of the work was not shared | 
by BPA personnel. Statemerits that) 
additional manpower was “needed 


_ appear in. Daily Progress Reports 
for March 17, April 3, April 21, 


May ie 3B, and 5, 1969. In. addition, | 


it, appears that the condition and 
quantity of equipment on the job 
. left much to be desired. For ex- 


ample, Mr. Intnan’s log for April 3, 
1969, reports a request to Mr. Sar- 
7 gent to have a mechanic onthe job | 


In order “* %* * to get some of this 


_ junk to run * * *,” It appears that 


the sockline for pulling 2.5-inch 


- conductor on the ‘500 KV line was 
dropped in the river twice when the - 
steel pulling. line snapped. 2 The 
9.5-inch conductor was dropped ‘in 
the river when a winch. popped out ~ 


of gear (Tr. 186). Mr. Sargent ad- 
—Initted that this latter. event took 
six or.seven days. to correct (Tr. 


187). ‘The machine for. pulling the 
9.5-inch ‘conductor was inadequate 
and additional equipment for’ this 


| purpose was blir to aes on 


“Dally Peg cree. eae fie: casa Pra ‘ond 


29, 1969. The: contractor’s crew had a safety. 
'  mneeting: on’ April 28, 1969, and refused: to 


proceed with the work until adequate cable 
was secured. (Daily Progress Report, dated 


April 28, 1900.) 
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‘April 1 13 @ larger pulling snaediine) oe 


‘and’ May 9,-1969 (a D-8)° (Daily’ a 
Progress Reports). There was a. 


need for additional equipment, “such = 


‘as ladders, as late as May 12, 1969, / 
(Daily Progress Report). 2. 


Mr. Picchioni was of thé'c opinion’ te 
that the: job was ‘mismanaged and 


lacked organization, manpower and 


proper equipment (Tr. 216, 217). _ 


However, he denied threatening to 
default the contract (Tr. 219)..He 


also. ‘disputed Mr: ‘Sargent’s’ testi- : 
mony that he (Sargent): had made: a 
repeated oral requests to hirn. — a 


time. extensions (Tr. 218). 


“The Payroll Recap: (App. S Exh: ce) 
J) confirms that there was. a. dra- ~ 


matic increase in. overtime costs : 
during the period March 24. through a 
May 17, 1969. Overtime costs total — 


$95,376.89¢0f which $22, 948.20 were 


incurred during this period. Mr. . 
Sargent testified that this job was. 


not. ‘figured. for overtime. and that: ” 


the Recap showed ‘the ‘effects on. 


costs. of increased: produetion. (Tre : 
179, 180). | Coane 


Decision 


“The ‘Government tae nit caida : 


the defense of untimeliness to-this — 
claim and we will decide. it: on thé a 
“merits. Of course, the failure to as: 
sert the claim at:an earlier time is 


a factor. tobe considered. in. deter- 7 


mining whether appellant: has met a 


its. hunion of proof. (note. 1%, SUPTG) i 
The requirements to: ‘ground*a 


| successful constructive acceleration. . 


claim are that: it-must ordinarily a= : 
pear that the contractor “has en- 
countered an pore. cause - OP. 
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Causes of t dei ay, ‘Gael, requests fos - 
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| extensions of the completion date | 


have been submitted to the contract- 
_ Ang officer, these requests have been 


improperly denied, the contractor 


 has:actually or by-implication been. 


i ordered ‘to complete the work in a 


a lesser: time. than would have been . 
‘available, had: the “requests .. (been. 


: granted and. the. contractor has ac- 


; - eelerated performance, thereby in- 


i curring increased costs.“ 


| Appellant has established shtitle. 
ment. to a. ten day extension of the - 


a delivery schedule in ‘addition to that 


: previously granted by the Govern- 


- Taent. in Change Orders B & C. 


While. we have no doubt. that: under 


_ appnopriate circumstances the letter 
of April 3, 1969, urging appellant to 
_ take the necessary steps to place the 


work-on schedule and the telephone 
‘ conversation of April 18, wherein 


_ appellant was requested to do.every- 
_ thing possible to complete the work 
- -in the least possible time, would con- 
| ‘stitute acceleration orders, itis Im- 


Ms OM ontgomery-Muort Co... 
Construction. ‘Coz, 


1968 BCA par.’3819 at 19,056-061, affitnied’on 


. réconsideration (June 30, 1964), 71 I.D, 253, 
1964 BCA par. 4292. Of. M.S.I. Corporation,. 


- -GSBCA No. 2429 (November 19, 1968), 68-2 
_ “BCA ‘par. 7377, affirmed on reconsideration 


. (June 26,-1969), 69-1 BCA par. 7750 (where 


contractor was ordered ‘to ineréase its labor 
force in order to accelerate performance, the 


& Western Line 
ANCL, THCOA<59 and: IBCA- . 
TD: (June : 28, 1963), 70. I.D. 242 at 337~351, - - 


_ controlling factor was not whether contractor | 


_ completed work on date specified by Govern- 
“, ment, but whether it actually and reasonably 
- incurred increased costs in attempting in 


. good faith to achieve: the pompien date 
ordered: ‘by: Government)... : 


- fact is-the denial’of.a.time extension. to which 
‘the contractor is entitled’ because. it thereby 


signals. the contractor. that compliance with — 


} 


| mediately apparent that me tan day . 
extension to which we: have found : 


appellant i is entitled would not, even 


if seasonably granted, have enabled 


appellant to complete the work in a 
timely. fashion.* In any event,.on 


this record. we are simply unable to 


find that: the costs. here claimed, 


‘chiefly overtime and labor ineffi- ‘ 
‘ciency costs, resulted in any -ascer- 


tainable degree from the denial of 
otherwise proper. requests for time 
extensions, rather than from a be- 
lated attempt by appellant to.over- 

come the effects of delays resulting 
from inclement weather, insufficient - 


and inadequate equipment and 


other. factors -for-which the Govern- 
ment was not responsible. The an 


i celeration claim 1 is denied. 


- Conclusion ~~ 


"The appeal is sustained in cant 


| and denied.in part as follows: 


Missing tower hubs—denied.. 

Tower . Picete eae to 
the extent that appellant 1 is entitled 
to an adjustment in accordance with 


the: Changes: clause:for the. cost.of 


excavation attempted or accom 


plished at towers DV_—1 and DV-2, 


including costs of installing foot- 
ings, if any, prior to the decision 


to relocate these towers. 


the orci schedule is required. Tyee Con- 
struction’ Company, IBC'A 692—1—-68 (J une 30, 


: 1969), 76. LD. 118, 69-1 BCA par: 7748 
- cases.cited. . 


465A claim. for acceleration euats hai béen 


denied where the acceleration efforts under- 


| "taken . by, a coutractor were insufficient to 
* tf Indeed, ‘it has: been‘ hela that: ‘the crucial lee overcome: ‘delays: for which: the: ‘contractor’ wag =)” 


“. responsible, .Pan-Pacifice. Corp., Eng: BCA" No: 


2479 SEAT y 2 18, 1965), 65-2: BCA. ‘par. 
#064. . 


[8h LD: Soe ate 


eda Oe. 


— Travelers—susteitied, to. the ex- 
. tent. that. appellant. i is entitled to an 


~ extension of two calendar days and 


an adjustmenti in price for costs at- 


_ tributable thereto in accordance 


_ -with the Suspension of Work clause. 
Cleaning steel—sustained to. the 
extent appellant is entitled to an ex- 


‘tension of -2.5 days inthe delivery , 


. ‘schedule and an equitable adjust- 
ment. 
' Changes clause for any costs it can 


2. demonstrate were incurred ‘i in clean-,” 
ing steel”in*addition to the amount” 


previously allowed. 
‘Bolt shortage—sustained to the 


extent that appellant is entitled to 

_ anvextension of 14-day and an, ad- 

: _-qusttiient for - 

+ thereto under the Suspension of 
— Work Clause. ~~ 

| Unusually severe weather—sus- 


“@osts attributable 


tained to the. extent that. appellant 
is entitled to an extension of five 
days in addition to > that: ‘Previously 
granted. | c 
 Acceleration—denied. 


‘Fhe- matter is -rermanded to. the - 


contracting officer for appropriate 


action. in accordance with the. fiore- ie 


going. 
; SPENCER T. Nissen, 
Administrative Judge. 


Wa concur: 


aaa EF. McGraw, > 
_ Chief Administrative J wage. 


os Suerscan P, Krorearn, hr 


| eaamisnuad Judge, ae 


ALS). MAURER, JR. ET AL, 
March 20, 1974 


at IBLA ‘151 


A, I. ‘MAURER, mR. ET ALL 


a Ma awe 20, sth : 


ee, from “decisions (ww. 38607, = 
“W 33608, W 33609, W 33610, and 
W 33611) by the Wyoming ‘State 
Office, Bureau of Land ‘Management, — 
requiring mineral bonds. larger: in. 
amount ‘than the bonds . tendered. vee 


in accordance with the — 


Affirmed. 


Mineral Lands: Mineral Reservation: oo 
» Mining* ‘Claims ‘Surface Uses Oi 





raising Homesteads — 


Since one who locates a mining dain: on ee 
_stock-raising homestead. lands. implies 
‘that.he intends to reenter ‘upon, the land _ 
and‘that he-has made a discovery theré- 
on; he. is--no longer a. prospector within oe 
the purview of the Stock-raising Home-. 
stead Act, and in the absence of consent -. 
: -ef, or an agreement. cwith, the. entryman - 
or surface owner, the mineral claimant he 
is required to post a good and sufficient 
bond to assure compensatory Protection - 


to the. surface owner. 


| APPEARANCES: ‘Ae ’Maurer, Tr: oe 


pro se; Sterling H. Clark, Esq., Clark & = 


‘Hill, Belle Fourche, South Dakota; for ve 


appellant-surface owners. 


OPINION BY ADMINISTRA: 7 
TIVE JUDGE LEWIS. 


INTERIOR BOARD OF — 
LAND APPEALS 


A. J. Maurer, Jr., ‘mining ; locatir} 


‘and five daa surface. own- _ 


ers ! have appealed separately from ; 


"1 See APPENDIX for a listing: of ‘BLM :. 
serial numbers, 


. appellant- surface owners, . 
mining claims involved, and amount of bond 2 
* required by the various decisions below: 7 


agement, | 


400 "DECISIONS 


7 ae in, which the Wyoming 


State. Office, Bureau of Land’ Man- 


$1,000 bonds he had tendered to the 


. ‘United States for the use and bene- 
_. fit of each respective owner of five 
surface estates. The lands involved 
‘were. patented pursuant to. the pro-— 
_ visions of the: Stock-raising Home- 
stead. Act, 43 U.S.C. §§ 299-301 - 


ae (1970), with | minerals reserved to 
the. United. States. oe 


- Subsequent: to i en of . 


| the individual bonds, Maurer: filed 
a.copy of. a: lease executed in Jan- 
“syary 1972. Therein. the mineral 


~ selaimant granted toa lessee the ex- - 


‘elusive right to mine and remove 
“Bentonite. from certain | ‘mining 


is claims, including t those listed j in the 
- APPENDIX hereto. The Bureau of | 
 Land- Management. examined the 


_Jand:-to determine the amount of 
- Bond” required. to. secure ‘payment 
of damages to crops, tangible. im- 
Ay provements, and the value of the 
- land for grazing. The. mineral 

claimant ‘and. each of the surface. 

‘owners were, informed by. separate 


decisions of the Wyoming ‘State - 


‘ ‘Office of. the. larger ¢ amount of bond 


< required for the protection | of each © 
~ surfacé owner (See APPENDIX) 


7 : and of the disapproval of each of 
a ce “Appellant. Maurer, in sok separ- 
.. ate statement of reasons for appeal 
- .from.each decision requiring a bond 
_ in. a larger amount, states the min- 


2 eral lease has-been canceled. Copies - 


oan the. lease, cancellation were | sub- 


OF: THE: ‘DEPARTMENT oF THE INTERIOR, 


Ee required -the- mineral ~ 
e F claimant to file. five. bonds each in 
an amount. larger than the five 


Secs prior to pane filing of the ap- = 
“peals, He states that he now desires | 
‘to do only prospecting and. assess- 


ment: work on the mining claims in- - 


‘volved, but no mining until some 

‘future date when a mining contract 

might be negotiated. He contends, 
in view thereof, that the amount of — 
-the: bond: should be: nominal... He 
questions whether a bond is even re- | 
, quired until such time:as actual min- | 
ing and removal of mineral is about — 
to occur, referring to and quoting - 
- portions of the Stock-raising Home- om 
stead. Act, supra. 


Each pps ees owner 


‘contends that the proposed bond is 
not large enough. to cover ‘probable 


losses and damages to his land and 


‘property 1 in view of the size of the » 
area, involved-and the kind of opera 
tions to be carried out.. 


. All entries made and. patents is- 


| sued pursuant to the Stock-raising 
“Homestead | “Act | reserve to the - 
“United: States the coal and other 
“minerals ‘in the lands entered‘ and 
_ patented. The Act of December 29, 
1916, as amended, 43 U.S.C. ' $ 299 
- (1970), as; quoted below, provides 
remedies for the surface owner for — 
damages to the surface cased d by. a 


mining claimant: 


- = * Any person qualified to locate and 
enter the coal or other mineral deposits, | 
or: having the right to mihe and remove 


_ ’ the same under the laws - of the United. 
States, shall have the right at all times 


to enter upon the lands. entered and pat- 
ented, as provided by .said. sections, for 
the purpose of. prospecting for coal or 


other: minerals therein, provided. he shall ~ 
not injure, damage, or destroy the per- __ 


manent improvements’ of the entryman 
or patentee, and shall be liable to and 


: 18t LD. eae 


— ‘shall Gipse ‘the: ventryman . or: mae 


| -entee for all damages. to. érops. on. such 
lands by reason. of such prospecting. Any 
person who has acquired from the United. 


_ States the coal or. other. mineral deposits 
in any, such. land,’ ‘or the. wight to. mine 


and remove the: same, may. ‘reenter. and 


 OCCUDY. 80 much. of the surface thereof as 
may be required forall. purposes. TEGSON- 
ably incident to the mining or. removal 
‘of the coal or ‘other minerals, first, “upon 
‘securing the. written consent, or ‘waiver 


‘of the homestead entryman or: “patentee ; , 


. ‘second, upon ‘payment of the damages to 


‘crops: or other tangible improvements | to: 
the owner thereof, where agreement may 
be .bad as to the. amount thereof ; or, 


third, in liew of. either ‘of the foregoing 


_ ‘provisions, upon. the. execution of a. good 
- and sufficient bond or undertaking to the , 
United, States. for the use and benesit of 


‘the entryman or owner of the land, to 


' secure the payment of. such damages to 
the crops or tangible. improvements of 


the entryman or- owner, as may. be deter- 
“mined and fived in an action brought upon 


the bond or undertaking in @ Gourt of 


; competent’ jurisdiction against the prin- 
“cipal and. sureties thereon, such bond: ‘or 


“undertaking to be in form and in aceord-, 
‘ance with rules and regulations’ pre- 
scribed. py the Secretary. of the Interior | 
and to pe filed with and approved : by the. 


officer designated by the Secretary. of the 
‘Interior. of -the local. land office: of the . 
district wherein the land. is. situate, ‘sub- 


ject to appeal to ithe Secretary of. the In- - 


Leste or such officer as he may designate 
oa . [Ttalies supplied, ibe a ae 


The clear purpose of the statute - 


is not to restrict prospecting and 


mining operations on land‘ entered — 
or patented under the Stock- -raising 


| ‘Homestead Act, ‘but to assure | com- | 





2 The Stock-raising Homestead. ‘Act is sup- 


“plemented by the Act of: June 21, 1949, 30 | 
 .U.S:C. § 54. (1970)) which enlarged the liabil-. 


ity of the. mineral claimant. to’ “include “any 
damage ‘that may -be caused ‘to’ the: value of 
‘the land for. grazing: by. such: prospecting :for, 
pase or Temoval. of muuerats: 2 ‘ 


é 


a ae ~ MAURER) JR. ETAL. 
er ae Mareh 20, Ih 


i. ul ie 


pensatory, protection ne ‘the’ ome if 
steader or surface owner. M olf: ulin 2 

vy. Magnuson, 18 Pp 24. 964, 978 - 
(Golo. 1938). 

A mineral. prospector ie locates big 
‘a -Thining: claim: on: stock-raising — 
homestead land, by virtue. of his — 


mining location,. implies: that. he has. - 


made a discovery. “Thus, ‘hé-is‘no 
longer a prospector *-and, absent. : 
consent of or agreement. with. the ~ 
surface owner, prior. to. reentry he 
is required to post bond for the ° 
compensatory protection ofthe _ 
‘surface owner. Even. though Maurer = 
_presently | intends to reenter only — 
for prospecting (exploration) and _ 
assessment work, prior. to. reentry 


he must post the bonds required by 


the Bureau of Land: Management _ 
decisions. The. mining .claimant.is - 
not permitted to engage in. mining S 
operations” on.the property until a_ 
bond in the’ amount: set for the — 
particular property. is tendered. and ~ 
approved... = 

‘With. regard to ‘the asséitions sot ~ 
the surface-owners alleging insuffi- 
ciency of the amount of bond’sét'in ~ 
the respective decisions below; we. 
note that. they are merely general 
- statements, unsupported -by, proba- - 
tive evidence. In the absence Of. evi- i 
dence to the. contrary, we. are.con-. - 
‘strained. to- affirm the amount of. _ 
bond required as: set: ‘by the: Wyo- 
ming State Office based’ upon ‘tech- 
nical examinations of the respective oy 
surface estates. - ee eee 

ee pans 3 to. the au 
ie: 3 These ‘findings are not intended: to! be: - me 


determination . of the. validity, of. the: aatnlag Y 
claims. | : 


‘ thority delegated to te ‘ord of 
_ Land Appeals by the Secretary. of 


* the: Interior, 43. CFR 4.3; the: deci- 
> sions: appealed from are aifirmed. 


-_ Te CONCUR: 


 Awnn Pouxpexter Lewis, 
Administrative J fudge. 


- Dovaas E. Toso. ~ 
Administrative aig. - 


"APPENDIX: 


BLM! Serial Ww 33607. 


7 Mining claims ; ‘Deloris Nos. 21 shepuel 


- 28. bentonite placer claims eovering cer-» 
- tain lands in T. 57 N., ‘R. 68 W.., 6th P.M., 


- ‘Wyoming, | 


7 reserved to the United States. 


‘Surface’ ‘owner-appellant: Baward B. 


_ Foster. ‘Mineral ‘bond. in. the. amount of 


: ‘$1, 000. tendered by A. J, Maurer, Jr., dis- 


: approved and . a mineral bond. in the 


: amount: of $40, 000 required by decision of 


- December 1, 1972, 


: BLM Serial W 33608 


P Mining Claims: Deloria Nos: 26 ona "28 
“ bentonite. placer. claims. covering. certain 


i Wyoming, 


~ Jands in T. 57 N., R 63. W., 6th P.M., 
patented under the Stock- 
raising ‘Homestead Act, with minerals 


ee reserved to the United States. 


ee 


J ‘Surface: owner-appellant: A. Vv. Edsall. 
‘Mineral: bond’ in’ the. amount: ‘of ‘$1,000 
“ctendered by .A. J. Maurer, Jr.,. 2 

_ proved and a mineral bond in. the amount oa 


bonds to be furnished by. a. locator . 


~ of $6,000 required by. decision x of Decem- 
_ bert, 1972. a. 


BLM Serial W 88609 


Mining: claims’: Deloris Nos: 29 and 30 a 


bentonite placer claims covering. certain 


. Jands.. in.T...57 N., R. 68. W.,. 6th P.M., 


Wyoming, patented - ‘under’ the. ‘Stock- 


DECISIONS OF THE. ‘DEPARTMENT. OF THE INTERIOR 


patented under qe Stock- . 
. Faising ‘Homestead Act, with minerals 


; Mining ' claims : 
414 -bentonite. placer. mining claims cover-. 
ing certain: lands. in..T. 58 .N., RB. 64 W., 

- 6th P.M., Wyoming, patented. under the 
Stock-raising Homestead Act, with min- 


na Surface 
: Ranch, Ine. “Mineral bond : in the- atnount 


raising “Homestead ‘Act, with minerals : | 


reserved: to the United States. 


7 Surface owners-appéllanits : Frank H. and 


Helen M. ‘Ridinger. ‘Mineral pond. in the 


amount of $1,000 tendered py - A. Jd, 
‘Maurer, Ki Toy disapproved and a mineral Z 


bond. in the amount of $45, 000 required 


ag by. decision of December 1, 1972. 


BLM Serial Ww 33610" 


- ‘Mining claims: ‘Deloris Nos. 16. through 
19, bentonite placer- claims covering cer- 
tain. lands. in. TS, 58 N., R. 64 W., 6th. 


P.M., Wyoming, | patented under. the 


‘Stock-raising Homestead Act, with min- 
_erals reserved to. the United States. 


‘Surface. owner-appellant T. d. Maupin. 
; ‘Mineral bond “in’ the amount of* $1000 
tendered | by A J.’ Maurer, - 
- approved and a mineral. bond in the 


sg r., dis-. 


amouut. of $36,000" ‘required: by decision 
of December 4, 1972, 


“BLM Serial W S361 


Deloris Nos. 4 through 


erals, reserved to. the ‘United States, _ 
‘owner-appellant : -“Wyotana . | 


of $1, 000: tendered by A. J. Maurer, J is 


disapproved and a mineral bond in ‘the. 
amount of $51,000 required by. en 


of December 4, 1972. 


JUDGE THOMPSON CONCUR- : 


: RING: 
‘disap- 


aA ‘agree hee. ths: ‘amount of fs 


ofa, mining claim asserting rights 
under the mining laws. does not. de- 


‘pend upon his proposed activities 


upon the patented land, but, rather, 


upon possible damages based upon. - 
the. value: of ‘the a and surface | 


a  TBLED,, a .. 


| ESTATE. OF: “ALICE: ‘CORNELIA: WHITE: sanfamp 
“FEATHER (ROSEBUD SIOUX ALLOTTEE NO. 4895 DECEASED) 


March 26, 197 


ae eo of the’ hiface owner 
“within the mining ‘claims, as re- .” 
“quired. under | the Stock-raising 

“Homestead Act, 43° TS.C. $299 - : 


_ (1970), and the ‘grazing value of 
the land, as required. by the Act of © 
June 21, 1949, 380 U.S.C. § 54 (1970). 


See L. W. Hansen, A-31029 (De- | 


-cember 80, 1968). This Department 


Gs charged with determining the 


amount of the bonds. Such a deter- 
mination, however, is not a finding 
that the mining claims are. valid. 


~ eated for locatable minerals. 


of the land. Appellant has made no 


ze showing that the bonds. are in ex-' 
cess of such value. I agree that the 
‘general statements of the surface 
“owners, without any information:or... : 
data, to show a higher value, are 
‘insufficient to.show-error in. the Bu-. - 
 reau’s appraised value. Accordingly, 7 
‘there is no” reason to “disturb~ ‘the: 


Bureau’ Ss decisions i in this regard. 


= oan B. Tuompson, 
Administrative J wage... 


. LThe claims Hee: are located for bentonite. ee 


A determination whether... such claims are 


. walid is beyond the scope of this decision. I 


note, however, that only. bentonite which can 
be_marketed profitably for commercial pur- 


‘poses. for which common clays. cannot be used, 
ts “locatable under the mining. laws. United — 
588. 


States v.. Gunn, T IBLA, 237, 79: 1-D.. 
¢ 1972 yA contest. proceeding would be, neces- 


“gary to determine whether these claims are 


- Walid... eS 
: 537-545-744 - 


245. 10° Indian Probate: 


ESTATE “OF. “ALICE ‘CORNELIA. aS : 
“WHITE HAT/RED “FEATHER 
(ROSEBUD SIOUX: ALLOTTER ~ 
‘NO. 4895, DECEASED): | 


2 IBIA eh hee nee 
“Decided March 26, 1974 is: 


Appeal pee a decision denying peti= 7 : 
‘tion for reheating. a 


"Affirmed. 


245.0. Indian. Probate: _ 

‘For the purpose. ‘of setting. the. ...5 arr. Pre ate: Guardian 1 Aa 3 

ae aes ‘Litem: Generally 
amount of the bond, we must assume - 


. that. the claims were properly Jo- — 


a. 


Tt is the duty. of an Administrative Law 
Judge to-protect ihe interest of an infant ioe 7 
““Pheissue ofthe: amount: ‘of “ghie ‘Party tom proceeding. | 
_-bonds turns, therefore, on whether — 
they properly refiect the value of — 
the crops, surface improvements of 
_ the surface owner and grazing value . 


7  @aandiaii 
Ad. Litem: ‘For Whom Anpointed: op 
Generally — 


Proper. riotics t to minor children: appears ; 
where notice has been given as required — 
by duly promulgated rules. and: regula-.- 
tions, and the individual appointed. by. “ 
the, Administrative. Law. Judge appeared - ae 


‘at: the: ‘hearing’ and was" ‘presént’ ‘at? every | 


step of the hearing. 


130. 0 Indian Probate: : peal: Gen- i - 


| erally — 


‘Where. the whereabouts: of. the nites | 


. guardian: “Of: infant or minor children is. 
not. Known, it ig not error. prejudicial. to | 
the rights of the minor children who are” 


potential heirs, for: the J udge to appoint ’ 


“an individual to represent them as: guar- = 
‘dian ad litem, though he may also be a 
potential heir... 


The burden. is on . the a Aopcilant to’ estab- 


lish that the rights ofthe minor children» 
have been affected during the proceedings a 
> because of such appointment. 7 


oF | APPEARANCES: Gary R Thomas, | 


a7 - Esq. 03: for appellant, Jae Under mae 
gage... ee ee 
ae “ OPINION’ BY. ADMINISTRA- . 
| TIVE JUDGE SABAGH 


INTERIOR BOARD OF: 
“INDI AN APPEALS 


_ This: ‘Is an appeal from the. dei 


: og sion of Administrative Law J udge 
. _ Alexander H. Wilson, denying the 


7 ‘petition of Phillip Under Baggage 


. for rehearing. _ 


es 1972 issued an: Order Determining 


Heirs of the decedent who died-in-. 
- testate on May 15, 1969. The. Judge 


F | found ‘that’ the ‘decedent was Sur- 


. -vived by two sons and six children | 
of a prior-deceased daughter, J essie 


“ Red Feather Under Baggage. 

- -2.°The appellant’ who is the father 
2 arid natural guardian’ of the grand- 
‘children’ of the decedent ‘contends 


-" : that he j is the] proper party | to repre- , 
‘sent them and their interests. 


7 : further contends that the appoint- 


“ment: by the Judge of Rossiter Je 
-- Red Feather, a potential heir, to act. 
ein the capacity of guardian ad litem, : 


be for. the grandchildren is error since 


othe. interests of the guardian ad | 


“litem: and’ the grandchildren are in 


--Gonflict. We find that upon the rela- 


ae tionship established by the record, 


7 _statutory_ share. of the estate. — 
|. Regulations promulgated. by the 


“DECISIONS: oF TE DEPARTMENT: or. THE INTERIOR 


“He. 


_letre. Se 


licaving: e deietanene ee ee a de- 

. ceased, Indian, only after notice ‘of + — 
o the time. and place of the hearing i 1s 
given to all | interested parties, 
Among. other things, notice of the _ 

-time and place of the hearing isre- 
quired to be posted at least 20 days — 
prior to such hearing i in five or more 
“ ‘conspicuous ‘places in the vicinity 


of the designated. place of hearing. 


A copy of the notice is required to 
be. served on each party in interest | 
by personal service or by mail, ad- _- 


dressed to the party in interest at — 


‘Subsequent, to a ‘hearing held on. his last. known address. Moreover, aa 


a October 3, 1972, at’ Rosebud, South these regulations provide that. all 
- Dakota, the Judge on ‘December 97, parties in interest are bound by the | 
| decision of the J udge if they lived 


within the vicinity a any place of a 


posting during: the posting period, 


- whether, they had actual notice of — | 
the. hearing or not. See 43 CFR 
~§ 4.211 (a) through. (c). | 


~The record discloses that notice of — 


ie the hearing to be held on October 3,. 


1972 at. Rosebud Agency House #16, - 


- Rosebud, South Dakota, was mailed 
to Rossiter Red Feather, St. Fran- 


cis, South Dakota, for himself and 


as guardian ad litem for the grand- 


children in question. In. addition, - 


notices were sent by mail to other — 


potential heirs, and to Alex Phillip 
Baggige,. c/o Pine ‘Ridge. Agency, 


Bureau of Indian Affairs, Pine | 
Ridge, South Dakota 57770. Notices 


were also posted at the. Rosebud 


Agency, Bureau of Indian Affairs, 


ae and at the Post Offices at Pine | 
73 the. children were awarded their’ » ces a a 


Ridge, Rosebud, Mission, Okreek, 


‘Kyle and St. Francis, all in South 
25. Dakota. 

- Department provide that a Judge 
_ May receive and ‘hear proofs at a 


“The record is void of fisideaes 
showing the - whereabouts of: the 


Se yaar. 


ESTATE: OF ALICE. (CORNELIA: WHITE. » stAT/R RED: 


FEATHER (ROSHBDD: SIOUX. ALLOTTEE NO. eee DECEASED) 
: «March 26,. 1974 = eee a Cn 


iy * Coli ‘or pie appellant, 


| Consequently, i in the absenée of evi- 
dence to the contrary, We ‘find ‘that 
the whereabouts of the appellant 


e and ‘the grandchildren was, eg 


Jnown to the Judge. — 
It has been consistently held that 


Ee “it is the duty of & court to. protect 3 


| the interest of an infant party In @ 

— litigation. In keeping with this duty 

the court may appoint & ‘guardian 

| ad litem-to “prosecute or defend: a suit 

on behalf of a party incapacitated 

by infancy or otherwise. See Kings- 

- bury v. Buckner, 134 U. 8. 650, 10 S. 
Ct. 638 (1890)... 


_ The Department ‘adheres to this 


| same concept in proceedings ‘where 

a minor 1s concerned. | 

"Phe Board finds baised’ ipon the 

complete record that the Judge gave 

’ due and sufficient notice of the time 
‘and place of the hearing’ to all inter- 
ested patties and that the gtiardian 


~~ ad litem, appointed by.4 the J udge to 


represent ‘the ‘minor childrén ap- 
| peared | at the hearing and was prées- 
ent at every. step of the hearing. 
~The appellant contends that Ros- 
- siter James Red Feather, guardian 
ad litem, was unfit:to act: as’ guard- 
“jan because he too was a potential 
‘heir, and as such could not: pros 
the interests of the minors.. 


It was within. the’ power: of the. 


Judge, under: whose watchful eyes 


that, the euardian. ad litem acted, at. 


any time to- inquire into his. fitness 
to represent the interests of the mi- 


- nors, to remove him if he was.a, mere | 


| Antermeddler, and to. allow someone 


to be substitnea” in hig place See < 


Kingsbury v. Buckner, : Supa: 


~The appellant fails:to allege a a sin- 


ale incident or act by the guardian : 
ad’ litem either during or after’ the. ; 
proceedings to substantiate his i im- ice 
plied contention that. the tights of | 
the ‘minor children’ Were in ‘some _ 
‘way prejudiced - or | 
damaged, © | 


Jnteparably 


- Accordingly, we: “id ‘cnt ‘the : 
minor childten’ were properly: rep- 


resented and that their rights were _ 
fully protected. Moreover, we: con- 
clude that the burden is ‘upon the . 


appellant. to. allege’ and establish s 


‘that’ the rights of the minor chil 


dren were adversely: affected. during. 


‘the course® of the’ proceedings: ‘and — 
‘by | the ‘ultimate “decision | ‘based — 
thereon.’ : | 


NOW, THEREFORE. t én ao 
of thé: authority: ‘delegated: to- the 
Board. of Indian Appeals by the. 


Secretary. of the Interior, 43 CFR 


4.1, IT IS HEREBY ORDERED: - 
‘That the Order’. Determining: 


a Heirs dated December. 21, 1972, in, 
the’ above-entitled matter;. be, and 2 

| the | 
FIRMED. 


same “HEREBY., IS AR. 


This decision is. final for the 


: Department. 


Nava 7 a os 
Administrative dudge. 


I concur: 


Davip J. McKue, | at Coe as 
cant Administrative Suiige. an 


. a 


: “80 BMA 50 


“DE CISIONS: 


| UNITED STATES STEEL 
CORPORATION | 


Affirmed. 


. Mace Coal Mine Health ud Safety | 
_- ‘Act of 1969: Closure Orders: Imminent | 
| ~ Danger 7 | x 
Ane “application” for Teview. of. a” gece 


| ; tion 104 (a) order is. properly: dismissed | 
‘ -where the operator fails: to rebut by a 


preponderance of the evidence the pre- 


ar sumption - of -imminent danger which 
~ arises: when the. order. is. issued. 


APPEARANCES: Billy M Tawnent, | 
A Esq, .» for. appellant, United States Steel 
= ‘Corporation ; J, Philip Smith, ‘Assistant. 
a Solicitor, Richard V, ‘Backley, -Assist- 
ant: Solicitor, and I, Ayrum.Fingeret, 

‘Trial Attorney,. for appellee, Mining 
Enforcement and Safety Administra- 
a tion. | | 


TIVE JUDGE ROGERS 


aoe BOARD OF MINE 


OPERA TI ONS APPEALS 


| | Factual and Procedural 
She Background, : 


On. July 18, 1972, during an. in- | 


“TPL, 91-173, 83. ‘stat. 742-804, 80 U.S.C. 
7 58 801-960 (1969). | | 


oF ‘THE DEPARTMENT. OF THR: INTERIOR 


o ‘181 LD. 


es spection of the Concord No. 1 Mine a 
operated by United States. Steel ‘ 
: ek eae (operator) HOCaROn: at bi. 


"Decided Mt oh 26. 499 is = 


se ‘Ajipeal: by United States Steel Corpora- 
tion froma decision by an Administya- 
‘tive Law Judge’ (Docket No. BARB 
8-72), dated October 9, 1973, dismiss-- 
: ing appellant’s application for review. 
. of an Order of Withdrawal: issued | 
. under ‘section 104 (a). of the Federal 
Coal Mine Health and cae Act. of 
eae) | 


bana: a “Mining Enforcement aie 


Safety. Administration (MESA) ge 


inspector _ observed a shuttle car 


running. over an energized. trailing 


cable to. a loading machine. The 
cable was lying on the mine floor, 


which was wet and muddy. A séc- - 
tion 104(a) withdrawal order was . _ 
immediately issued requiring all 
power to the section be. removed and 
: -. all persons in. the affected area, ex- 
“cept. Section 104(d) ee: be 
withdrawn. 2 


A timely application for review 


Siehie, was. filed “by - appellant, and reply 
ae by: MES SiN 





| sand an evidenti ary hear- 
ing, with both parties represented 


by. counsel, was held before an Ad- 
ministrative Law. J udge (J udge) . 


whose decision, holding | for MESA, 


is being appealed to the Board. 


‘When the incident occurred, the 


: circuit breaker did not trip, nor 
- was there: any arcing or smoking, or 
. overt ‘cable’ damage. when. the de~ 
ehergized cable .was inspected. .At 
the hearing, there was unrefuted ex- -_ 


pert testimony: by. MESA that none 


7 | | of the-above need be present. for 
: : O P IN 10. Ny RY a DMI N ISTR A- : there: to. be an electrical shock -haz~ 

| ard from. a broken cable, especially 7 
in light of the wet. conditions on 

‘the floor.of the mine..'The Judge 
held: that imminent danger: had ex- 
isted as that term is defined: 3 in the — 
‘Federal’ -€oal “Mine Health. and 
‘Safety Act. of 1969 (Act), and the 


application for Teview was dis-_ 


: missed. 


‘Iss ssue Presented. 


“Whether the J udge ented 4 in.con- 


| cluding, as a matter of law, that 
- the condition cited in the order 

constituted: imminent. danger: such: 
_as* would support a section ToK(a): 


: order of, withdrawal. 


| Discussion: 


The. facts of this case are udis- | 


puted but. the operator contendsthat 


the conditions cited do not support. | 
2 ie coriclusion of imminent: danger | 
and that. the — order: should Ree 


- vacated. - 


~Tna section 105 (a) sisal in- 
| volying review of ‘a section’ ‘104 (a) 
withdrawal order, the J udge is re- — 


- quired to look at the facts ‘as. they 


existed at the time of the issuance = 
of. the order and to determine 


whether it was. reasonable for the 
inspector involved to have believed 
‘that death or serious injury could 


have resulted from the condition 
cited. ‘This test was properly ap- 
plied. by the. J udge, to the facts in 
_ the:instant case.and:i8.the. sametest 
_ ehuticiated. by, the Board in. Frees 
man Coal Mining Corporation, 2 
 TBMA 197, 80 I.D. 610, CCH Em- 
| ployment Safety and. Health Guide, . 
par. 16,567 (1973). Having reviewed’ 
- the record and considered the briefs. _ 
submitted. by the. parties, the Board , 
finds that appellant has not shown 
_. any reason why.the findings of fact, 
conclusions .of law.and. decision. of | 


' the J judge should not be. ailir med: 


| “March 26, , 197%. 


Judge (Docket. No. 
dated October 29, 1973, dismissing ap- — 
pellant’s application for review of a 





ORDER - 
“WHEREFORE, neeaant to. ‘the 


decent delegated. to: the Board - 
_by the Secretary of the Interior (43. : 
GFR 4.1(4)), IT IS ORDERED. : 


that the dismissal:of the application. 
for review in-the above-entitled case. 


nae IS AFFIRMED. 


C E. oe oo ta - ; 
4 hie f Administratine cA uae’: 2 


j cONCUR: 


Davip Deane | wake 
. Administrative Judge. vee 


“ a ages Be 


3 IBMA 54 Ce 
Decided ue aah 26, 1 199 ”h | . 


: Appeal by Zeigler Coal Company foil = 


a decision ‘by an Administrative. Law 
VINC 72-76), : 


section 104(a) order of withdrawal. is 
> Affirmed. an, gas 
Federal Coal Mine Health and id Safety 


Act of 1969: Closure Orders: Tmminent*. 


Danger | 


An inspector’ S conclusion. that dmaminesit: 7 


danger existed at the time a section 104 - 


(a) order was issued. will not be vitiated 


by the fact that he permitted the subject: 


of the: order; a shuttle car, to be moved — 
under his close supervision, 


Federal Coal Mine Health and sateiy : 


“Act of 1969: Closure Orders: ire 


| DECISIONS 


ie 148 . 


i 7% shuttle car, aS. a. piece, ‘of équipment 


"., used in'a coal mine, may ‘properly be the — 
ae subject, of. a. section 404 (a), withdrawal 
a ord. ae 


ie APPEARANCES: ‘3. ‘Halbert. t Woods, | Zigler “Coal “Company (Zeigler) 3 


. Esq.; 3 “for appellant, Zeigler Coal Com-: 


pany}; J. ‘Philip Smith, Assistant Solic:: 
— itor,’ and‘ J ohn: P: -MeGeehan, Trial: 


; Attorney” for appellee, Mining : En- 


ume and Satety. Administration. : 


= OPINION BY ADMINISTRA- 


OE JUDGE ROGERS 


_ INTERIOR BOARD OF 
MINE OPERATIONS | 
| APPEALS - 


- Factual au Procedural 
Background 


= While. performing. his onl 
‘ : dation, ‘a shuttle car operator, for 


. “undisclosed reasons, was: forced. to- 
stop his shuttle car by running: it. 
 into'a cinder-block stopping. There- 
after, he complained to a Mining 
- Enforcement. and. Safety-Adminis-. 
_ tration.’ (MESA) inspector that the. 


--car’s steering was unsafe and that 
4t lacked a safe-off switch. As a re- 


- sult of the inspection initiated: by. 


the’ complaint,, the inspector issued 


“a section 104(a) withdrawal order 
prohibiting operation of the car and: 


- citing. the dangerous conditions to 
be as follows: ae 
“Phe | Toy 430 battery-powered shuttle ‘car,’ 


~ serial no. 8286," ‘company - no. 5, was “not 


fi being properly: maintained. in a‘safe oper- 


: ating. condition: the reset and safe-off- 
‘switches were broken, wiring, for the bat- ) 


; ‘ tery charging ‘unit and two traction 
motors and one conveyor motor was not 
-.- properly insulated, there was excessive 


OF THE. DEPARTMENT: SOR: TH INTERIOR 


i ay - 
e oe 


epiaya in ene steeri ing linkage [six tinies the | 


properly. maintained: ‘amount],; there was | 
no headlight on the loading end and a 
bursted globe’ in ‘the discharge énd light. 


After’ ‘being | ‘issued the order, 


stated. that, the car was in a heavy 


- traffic area and requested permis~ - 
sion of the MESA inspector to move’ « - 


it. The inspector permitted it to be: 


moved 125 feet under his| ee 


sion. sh , 
ier a: Gacle siieltvation fom re- 


view..of the order was filed by~ © 


Zeigler and.. reply by. MESA,. an 
evidentiary hearing, with both par- 


. ties represented by counsel, was held. — | 
before: an Administrative — Law 


Judge (Judgs),- whose decision,. 
holding for. MESA, is the ail 
of this appeal to the Board. : { 

The. J udge. found. that. the con- 


: ditions cited in the order constituted 
imminent danger and that it was. — 


necessary to discontinue, use of the 
car.in order to repair it. The J udge- 
concluded that, since. the car was 
regularly used in the normal, oper- 
ation of the mine and its use created 


an. imminently dangerous condition . e 


with: respect’ .to the cars operator, 
passengers, and any workers in the — 
mine * where the vehicle might, | 


travel, the inspector’ s issuance of a _ 
: §104(a) withdrawal order, which - 
.. Was intended to and did remove this: 4 
: imminently dangerous mobile piece ~~ 


of equipment from normal mining 
operations, was proper.’ 
Zeigler ‘contends that the condi- - 


tions‘ cited in the order.did not con- 


stitute imminent danger ‘and ‘that ° 


the withdrawal order was improp- | 


erly issued.. 


tent LD. ce an 


Ts sswes 8 Presented 


| < “Whether. a. section 404(a) « or: 
| der can. properly be issued. limited | 
toa piece. of erupmeny used in a 

eee ne a aes 


“B. “Whether the sonciciene. cited 


in ‘the. order constitute. imminent. 
danger -as that: term..is defined: in | 


the Federal: Coal Mine Health and 


| eal Act of 1969. ee a Roe 


| Discussion | 
A 


Section 30h) of the Aa actus 
“coal mine” -ag “#.*.*. 


anthracite from its natural deposits 


in the earth * * *.” In our view a 


_ shuttle car constitutes part ofa coal 


mine, and we-think the inspector 


properly determined that. an “im- 
minent - danger” situation ‘was cre- 


ated by’ the shuttle car itself. We, 


therefore, conclude that the Judge’s 


decision that-a section 104(a) order » 
can properly be. ‘issued on a piece | 


| of ope was: correct. 


| Tn any determination of immi- 

_ nent danger, it'is necéssary to detér- 
mine if the facts of the case support 
the. ‘conclusion of . ‘the inspector 


: involved.. In. the. instant case, the. 
“1 PL. 91-178, 83. ‘Stat. 743-804, 30 U.S.C, 


a 801-960 (1969). 


-_ZBIGLER.. COAL. COMPANY -. 
March 26,. “1974 


an area -of 

land and all structures, facilities, 
' machinery, tools, equipment, * * * — 
placed upon, under, or above the 7 
surface of such land * * * used 1 in,’ 
* * * the work of extracting in such | 
area bituminous coal, lignite, or 


. defines “imminent danger” as follows: : | 
‘nent danger.means the existence. of any con- ° 
dition or practice in a coal mine. which could a 
- reasonably be expected to cause death or... 
‘serious physical harm before.'such’ conditions — 
See--also,; Fr ee. z 
man Coal Mining Corporation, 2 IBMA -197,. © 





3 - -eonditionis cited in “the ofdér are re tne “ 
“ “disputed. Zéigler questions - whether _ 
_ they constitute “imminent danger, 
“Based on the definition of “immi- 
ent dariger” ini section: 3G). of the - 
 Act"the Board finds that the cone 
ditions cited could have resulted in. 
death or serious injury had they not ' 
been abated prior to returning the — 
ear. to normal. ‘operation. However, ; 


the question. arises.as to how immi- 
nent is the :danger if.the inspector | 
permitted the car to be moved prior : 


to. abatement. Since the men repair-~ 
ing the car are-considered to be sec- ° 


tion 104(d).:_personnel and are: per- 
mitted to remain in the area covered 
by a section 104(a) order, and leav-° 
ing the car in a heavy traffic area 
would: hamper ‘its. repair and: pre- . 
sent. another hazard to those repair- 

ing it, and since the move was su- 
parvised by the inspector, the Board — 


. finds that the inspector was justi- . 
fied in. permitting the move and- 


that permitting | the move does not: 


_Vitiate the inspector’ s conclusion 
that imminent. danger existed. Ac-. 


cordingly, the Board: concludes that’ » 


the issuance .of, the section 104 (a) : 


order was proper. 
- Further, based. ‘on: the a cisien, of : 


the Board. in £astern Associated | 


Coal Corporation, 2 TBMA, 128, 


| 187, 80 LD. 400, 404, , OCH [ Employ; : 


\- 


2 Section 8(j) of the Act, 80 U.S.C; § 802(3)5 = 


or practices can. be; abated’’ ; 


80. LD. 610,.. CCH~ Hmploynient . — and a 
Health ‘Guide, par. 16,567. ee, 7 


“immi-~.: 


150, 
| -tneiit Safety and Health Guide. ‘par. 


16,187 (1973), we. reject Zeigler’s: 


contention that the. inspector should 


have taken some alternative action’ 


e which would.- have achieved. the 


game result, rather than i issue a: SeC- 


| “He tion 104 He) order: 


“ORDER 


- -WHEREFORE, pursnenee to. the | 
slithérity delegated to the Board . 


by the Secretary of the Interior (48 


CFR 41(4)), IT-IS ORDERED | 
that the deécision in the above- 
captioned: case dismissing Zeigler’ S 


meplioticn for ‘review oe AF- 
FIRMED. - : 


© E. — Jr, | 
Chief Administrative J wpe 
“To CONCUR: _ 


Dav Donn, 
Administrative uilge. 


JACK z. BOYD 
(ON ial 


) 18 TBLA 174. 
ee - Decided uM arch: 27, 190 


7 ‘Appeal. from a etter decision of the. 


_ State Office, Anchorage, Alaska, Bu- 
~reau of Land Management, notifying 


; appellant: that his. notice of location 
(AA-8438) Ais ‘mnoceptable for re- 


Y - cordation. = 
| Affirmed, 


: Alaska; 
es Claims . Settlement Act ‘Generally— 
| Homesteads (Geainaty): Lands he 


"DECISIONS: or THE: “DEPARTMENT OF: THE. INTERIOR. 


withdrawn 


drawals and ‘Reservations: 


_ Anchorage, | 
Land Management dated August — 


“Hoinesteads—-Alaska Native 


See to—Withdrawals mad ‘Reserva _ 


tions: -Effect of—Words and Phrases 


Where. land _included in a. homestead 
entry of record is included among lands te 7 
“subject. to valid existing . . 


rights,” the withdrawal attaches,..as: of 


the. date of the withdrawal, to all land. 
a described including the homestead land; 
as to the homestead land the withdrawal 

_ béconies effective eo instanti upon ter- 
mination: of: the: homestead-enitry. 


Alaska: Homesteads—Alaska ‘Native | 
-Claims— Settlement Act—Homesteads 


( Ordinary) : Lands Subject to—With- 
Effect of 


. A notice of location filed pursuant fo the 


homestead laws but embracing land 


- covered by a withdrawal is unacceptable 
for: recordation. 7 


- APPEARANCES: “Thomas. EB “Mea 
. cham,. Esq. Ely; Guess and: Rudd of 
: 7 Anchorage; Alaska, for. appellant, . 


| OPINION BY ADMINISTRA. 


TIVE JUDGE. GOSS. 


| INTERIOR BOARD ‘OF LAND 


APPEALS © 
a ace Zz Boyd: has. eppeae to 


the Board of Land Appeals from 


a letter decision of the State Office, 
Alaska,. Bureau of 


24, 1973, notifying him that his 
notice of Tecation filed July 23, 1973, 
pursuant to the. Act of “April 29, 


1950 (64 Stat. 94), as amended, 43 | 


1 By aepiente: letter: dated. Sanuary- 14, - 


Sone 1974, counsel for. appellant has. requested 


advice as: tothe effect of a disallowed home- 


stead: entry. upon the: requirements for habita< 
_ tion,. settlement..and: cultivation. , , Since, such -_ 
“questions: are ‘not a part of the ‘appeal’ ‘to the © 
. Board, the letter is. returned . to. . the: State 


Office for apnroptiate action. Pee 


(st 1. D, ee es 


_ peal had been summarily Sige 


but in view of information. now ° 


available it is appropriate to recon: 


sider the dismissal so that the casé © 


may be decided on its merits. | 


In his notice of location, appel- : 
lant asserted: that occupancy was 
initiated June 29, 1973. The State. 
Office determined that the notice 
of location was unacceptable for . 


~ recordation. because the. land was 


withdrawn by the Alaska Native | 


Claims Settlement Act; on Decem- 
ber 18, 1971 (85. Stat. 696), 43 
“U.S.C. §1610 (Supp. II, 1972). 
That Act withdrew the entire town- 
ship for village purposes in settle- 


_. ment of the claims of the Eskimo, 


Aleut and: Indian Natives of Alas- 
ka. The township was further 


| withdrawn by Public Land Order 


5184, dated March 9, 1972, 37 F-.R. 
5588, which withdrew for classifi- 
-cation or reclassification . some of 


the areas withdrawn by section 11 
of the Alaska Native Claims Set- | 
tlement Act. Public Land Orders 
| 5150, dated December 28, 1971, 36 


tion corridor. | 


_ Appellant contends i in his ee i 
' ment of reasons that the lands in- 
_ volved were included within the. 


homestead entry of J ohn L. Peden 
'. (AA-2997) prior to the’ dates. of 


_ the law and. orders cited by the 
State Office. Appellant ¢ states. that 


“JACK: om BOYD: (ON RECONSIDERATION) ° 
March 27, 1974 


a s. Cc 270 (1970), y was inascept- | 
able for recordation. Pursuant: to . 


the discretionary authority. of the 
Board under 43 CFR 4.419, ‘the ap- | 


Peden’ Ss entry none Without: the s . 


‘filing of final proof. on J wy ty 
1973. Appellant argues that (A) _ 
since, at the time of the withdraw- + 
als, the lands were covered by the 
existing ‘valid homestead entry; the. 


lands were excepted from: the Op-. 

eration of the withdrawals by the 
provision in the law and the orders. . 
that the. withdrawals: are “subject 


to valid existing rights,” and (2), 
upon expiration of Peden’s rights . 
the land became open to apprOpy : 
ation under the homestead laws. 


. In a somewhat similar. appeal, 7 
Paston’ J. Sullivan, 14. IBLA. 120, °- 
80 L.D. 810 (1978), the Board. ee 


against an application for home-: - 
stead entry filed for withdrawn in 


land after expiration of a prior es 
homestead entry. In Sullivan, the. . 
Board cited a 1935 Solicitor’s 


' Opinion, 55-I.D. 205 which dis- — 
cussed at 208 the meaning of the _ 
phrase “subject. to. existing: valid os 
rights”: : ue | 


“Gastieationablys fie President, acting aoe 


under the authority granted him in the. 7 


act of June 25, 1910 (36 Stat: 847 ), as 


amended, could withdraw. land. which is. 


already appropriated, reserved, or with- : 


‘drawn. Such a withdrawal, however, 
~ eould take effect as to land already” ap 


E.R. 25310, and $151, Deceniber 29, 7 
1971, 87 F.R. 142, also withdrew the. 
land: for .a. utility. and transporte | 


propriated, reserved, or withdrawn, only. 


upon. the valid extinguishment of. the: 


prior claim or withdrawal. Compare 5. 
L.D. 49; 10 L.D. 144; 15 L.D. Ds 32 L.D. 
395; 50 L.D. 262. In “such a case the 


- Executive withdrawal acts. as a claim. to: 
‘the land secondary to. that “which al-- 
‘ready exists. As such, it lies dormant 


until the extinguishment of the: prior | 
claim, at’ which time it~ ean cand does - 
actively attach. to the land.. 


It is, of course, not: necessary, for. the 
| President to exercise: his powers to. the: : 


| "ae extent and, in a given case che 
(e may ‘desire’ ‘to. exclude from . a with- 


& drawal: all: lands theretofore appropri- 
| “reserved or. withdrawn. AS 
on determination of the intention of the 


. ated; - 


_ President is dependent upon: the terms of 


_ . the. order itself; and where an. inten-_ 
tion not to include. such land is ex- 


‘pressed, the withdrawal would not at- 


-, tach to the theretofore withdrawn lands — 
. or other lands excluded: from the scope 
of the order. Compare 29 L.D. 588 ; 30: 


~ L.D. 515. 


‘The ‘Executive. order. here in Casi 


a purports. to withdraw ‘all of the vacant, 


unreserved, and unappropriated. public 
7 land”, in certain. enumerated States. This 
_. withdrawal clause is not wholly. free 


‘from ambiguity. It might indicate an 


intention to have the order. cover only 


“ ‘such lands aS were vacant, unréserved, 


‘i and, unappropriated at the moment the © 
. order was: signed. On the other hand, it 


might be held that the order was intended 
_ to-attach. actively. to all vacant, unre- 
2 served, and unappropriated lands, and 
| hence té cover all lands which might be- 


come vacant, unreserved, and unappro- - 


~-priated during the life of the order. 
..: T- believe that the withdrawal . clause, 


. conaines: in the Executive order of 
. November 26, 1984, properly should be 


- construed in the latter sense. This con- 


be, : clusion: is: fortified. by the express pro- 


vision in the order that “the withdrawal 


hereby | effected is subject to existing 
valid “rights.” There would. be no neces: — 
| sity for such a provision. unless the with- a 
| ‘drawal embraced appropriated lands. If — 
it did. not; there could be no “existing 


i valid rights” requiring protection. 
| Consequently, considering - the» Eixecu- 
tive order as a whole, I:hold that while 


| "it. operates: to save valid appropriations, 
reservations, or withdrawals during the 
- period of. their’ existence, it actually at-_ 
taches to those lands as a secondary, claim ; 


. and. becomes effective upon the termi- 
| nation of the prior claim. 


» AG aS: clear, therefore, that where | 
land i is withdrawn “subject to valid 


"DECISIONS. oF THE DEPARTMENT ~ TEE INTERIOR | 


lands ; : 


“Ist. 


existing: moh ? the withdrawal at : | 


taches, to all the land described,as 


‘of the date ‘of the withdrawal. As: 
to land in a ‘homestead entry, the e 
| withdrawal ‘becomes effective co 


instanti when rights under the entry 


terminate. Cf. hcg R. anaes 130 
-IBLA 107 (1973). 


Regarding the iad hei svolved: 
at the time Pederi’s rights termi-- 
nated the withdrawals became ef--_ 


7 fective. Appellant acquired no right 


to the land covéred by the with- 


- drawals. It was proper for the State 


Office to rule that the notice of 
location was oe for 


recordation. 2 


Therefore, pursuant to: the au- 
thority delegated to the Board of 
Land Appeals, by the Secretary of . 
the Interior, 48 CFR 4.1, the de- 
cision appealed from is affirmed. 


J OSEPH W. ‘Goss, | 
Administrative Judge. 


WE concuR: 


F'RmpErrcx Fisuman, 
Administrative Jud ge. 


J OAN B. THOMPSON, : 


Administrative Judge. 2 a - 


“ Gai pave alx0 the’ Board's nollie in Sulli- 
van, supra, that.a public land application © 


embracing land in a withdrawal must be re- 


jected. Accord, Curtis Wheeler, 8 IBLA 148 
(1972). Sullivan cites 43 CER 2091. 1, which | 
provides in part.: : 

ee LA Ipplications: which are  “aecepted 
for filing must be rejected and cannot be held 
pending. possible future. availability. of the - 


.‘ land or interests in the land, -when approval 
of the application is prevented by: 


. (ay Withdrawal or ‘reservation | of the: 


-(b) An : allowed : eee bey selcetion’ of 


record * * 4.” re 


= AB. ae 


3 IMA 60 


| Appeal by Eastern Aaxociated Coal - 


Corporation .from a decision. dated 
September 4, 1973, dismissing Appli- 
cations for Review of imminent danger 
withdrawal orders in Docket Nos. 
. HOPE 7% 3-826. and HOFE 73-341, | 


- Affirmed, | 
_ Federal Coal Mine Health and Safety 


i Act of 1969: Closure Orders: Imminent | 


‘Danger. 


Presence of 1.5 volume per centum or 
more of. methane supports issuance ‘cof 2 


_ section 104(a) withdrawal order. Good 
faith in the voluntary withdrawal of. 


miners and commencement of efforts to | : 
| tion, we have heretofore: held that _ 


‘section 303(h) (2)? necessarily: ren 
quires that a methane accumulation . 
m excess of 1.5 per centum consti= - 7 
tutes a per se imminent danger. ~ 
Pittsburgh Coal Company,2 TBMA. 
277, 80 LD. 656, CCH Employment. . 
Safety and ‘Health: Guide par: - 


abate prior to issuance will not invalidate 
a. withdrawal order. 


. _ APPEARANCES: Thos Ey a. Boettiger, | 
_ . Esq., for appellant, Eastern Associated: 


Coal Corporation; Michael T. Heenan, 
Esq., Trial Attorney, J. Philip. Smith, 
Esq., Assistant Solicitor, for. appellee, 


Mining Enforcement and ie Ade 


ministy ation. | 


‘ son Be 
ADMINISTRATIVE 
JUDGE DOANE 


INTERIOR BOARD OF MINE 
| OPERATI ONS APPEALS” 


Eastern "ARaotiatad Coal. Canc 


ration (Eastern ) appeals to the 


Board to reverse a decision, dated - 


September 4.1973, wherein the Ad- 


ministrative. Law J udge (J udge) 7 


| dismissed two: Applications 1 for Re- 


EASTERN ASSOCIATED - COAL. CORP:. 
| "March: 29, 1974 


~ ‘EASTERN ASSOCIATED COAL CORP. 


Soe M arch. 29. | 10H 


view of aes ‘dangde,. owith: e 
drawal orders issued’ “pursuant tO 
. section 104:(a) of. the Federal Coal 
‘Mine Health and Safety Act of — 
1969.1 Eastern claims that the in- — 
stances of concentrations of meth- _ 


ane in excess of .1.5 per centum - 
which gave rise to the instant with- — 


drawal orders did not constitute i im- | 


minent dangers because the record * 


, does not support findings that the. . 


belt, a potential source of a spark, ... 


was energized at the relevant times. — 
Eastern nlee: argues that the orders - 
should. not have been issued since it: a 


had. taken: all proper: precauti onary : si 


measures to deal with an accumula- : 
‘tion of methane as required by. sec- os 
: tion 303 (h) (2) ofthe Act. ; 


With respect to. the first conten- : : 7 


16,776 (1973). Eastern has shown’ 


no reason to cause us to reconsider — 
our previously stated view and con- . 


sequently we reject its argument. 0 on 
this point. | eee 
Turning to the second contention: = 


| ve. hold that evidence to the effect _ 


that an operator is already seeking os 


in good faith and with due dili- cs 


2P.L. 91-173, 83. Stat. 742-804, 30. U.S.C. 
§§ 801-960 (1969). 
2In relevant part, 
reads : 


actors 


to in ‘section 104(d)_ of this Act, ‘shall ‘be. 
withdrawn eee, ee 


308 (h) (2) Bogie 
“Tf at any time the air at any working ie 

_ place * -* *°1.5 volume per ‘eentum or- more — 
“of methane, all persons, except those referred a 


ok # 


a 14 7 | 


| gence to “abate . Bu oni wich: 


| _ constitutes an imminent danger at 
the time a withdrawal order is is-. 
z sued. is irrelevant to that order’s — 
validity. As the Board stated i in a 
. previous opinion: | 


an operator: may be laudatory and indi- 
- eate concern for the safety of the ymniners, 


| such actions, although taken in all good 
+. faith, cannot operate to -eliminate an 
: otherwise ' 


; imminently dangerous. con- 
dition or.. practice. Likewise, the fact 
that the’ process of abatement may have 


>. Commenced prior to the issuance of the 


order,.- and that the time required for 
a abatement may be brief, does not. in our 
LeeSted view ‘serve to. invalidate the order.? | 


ORDER 
‘WHEREFORE, Hivcaane to the 


| authoney delegated to the Board . 


by the Secretary of the Interior (43 


- CFR 41 (4) ), the. decision appealed 


- from. IS AFFIRMED. 


Die Cae 
_ Administrative J udge. 


4; 


ae oe CONCUR: 


; CG, E. Rogers, JR, | “ 
ane Administrative J Fudge. 


& 


- DEIGLER COAL COMPANY 
2 8 IBMA 64 


‘ . “Apéall: by. thie Zeigler Coal Company 
from an Administrative Law Judge’s 
: decision (Docket No. BARB 73-124), 


.. 8 Bastern- Associated Coal. Corp., 2. IBMA 


"128, 136, 80. LD. 400, 404, CCH Employment 
ee Safety. and: Health. Guide. par. 16,187. (1973), ~ 


afd. gud: nom ‘Bastern. Associated Coat Corp. 
ores Interior Board of Mine Operations Appeals, 
ae ne 73-1859 ne ‘Cir. a 12, Oe) 


DECISIONS’ or THE DEPARTMENT | OF THE 


a _ Although | prior: aracwaaon. of 
Bhs miners, or voluntary work ‘stoppage by 


Mining Enforcement 
| Administration. 


Decided March 20, iéth. ngunion BOARD OF MINE 


 * LPL. 91-178, 


a 


‘INTERIOR 


- dated September 14, 1973, vacating al ig 
Order of Withdrawal issued pursuant 
to section 104(a) of the Federal Goal 


Mine Health and Safety. Act of 1969, ‘ 
Affirmed, — | 


Federal Coal Mine Health and Safety a 
Act: of 1969: ‘Hearings: ‘Consolidation 


Consolidation, of an application for re- 
view (section 105). and a petition for 
assessment . (section 1069) “proceedings: 


involving the same Order of Withdrawal — | 
_ or Notice of Violation ‘is not. required in | 


the absence of a Tequest therefor. 


Federal Coal Mine Health and Safety 


| Act of 1969: Review of Notices and | 
Orders: Scope of. Review | 


An Administrative Law J udge is limited 
in a séction 105(a) proceeding concern- 
| ‘ing’ a.sectiou 104(a) withdrawal order to 
a determination 
conditions cited in the order, in fact; 
existed and, 


of, first, whether the 


second, whether these con- 
ditions constitute imminent danger. 


APPEARANCES: J. Halbert Woods, 
‘Esg., for appellant, Zeigler Coal Com- 


pany; Robert W. Long, Esq., Associ- 


ate Solicitor, J. Philip Smith, Esq, 
- Assistant Solicitor, John P.. MeGee- 


han, Esq,, Trial Attorney, for appellee, | 
ne Safety 


OPINION BY - 
ADMINISTRATIVE JUDGE 
| ROGERS : 


OPERATIONS APPEALS. | 


Factual and Procedural 


Background | 
"On Sees 1, 1972, éppollant 


filed. an: application, for review ofa 


88 Stat. 742-804, 30- U.S.C. 
_ $8 801-960 (1969). - 


| (81 aad - 


i: ceria 


es “section 104(a) qeciaieyat ‘order. : 
The order was Is ssued_ for imminent ‘ 


danger and cited ; nine conditions or 
practices which allegedly’ consti- 


tuted imminent dange er. in vacat- | 


| i ‘aus ae (Ado nae nee . 
fo Judge (Judge). specifically refused 
a to rule on whether : any | of the cited 


conditions| or practices. constituted 


violations of the Federal Coal Mine ~ 
Health and Safety - Act of 1969 (the | 
: Act), stating that the existence of 


any such miclicion: was not in issue 
In a case Involving’ the validity of 
. & section 104(a) order of with- 


drawal. At the hearing, appellant: 
presented. two witnesses who testi: 
fied that. the conditions cited: in the — 
- order had existed, but that they did 


not. constitute: ‘uininent: danger. 
. Phe - ‘Mining 


pr esented: NO: “evidence; ‘in ‘factthe 


- inspeetor who issued: the order: was: 


deceased at the time of the hearing, 


and it relied: on‘the record. Based | 


on the evidence, the Judge: found 


that the conditions cited in the 


- order had existed and that they did 


not constitute imminent danger. On: 

this appeal, the sole question before — 

the Beard: is whether it was. error — 
- for the J udge to refuse to rule that 
the conditions cited in the vacated 
order could not be the subject of a 


future penalty proceeding. Appel- 


‘lant also contends on appeal, for the | 
- first. time in the proceeding, that 


the J udge erred in not. consolidat- 
_ ing, sua sponte, the section 105 (a) 


proceeding and the section 109(a) 
a proceeding stemming from the same. 


- QRIGLER® (COAL: COMPANY © 
_ March 29, (19% i 


Enforcement. ‘anid 
Safety Xaministration’ (MESA) : 


Order of ‘Withdrawal. i ataes QS 
did not at. any. time move for such. a 
consolidation. | ee 


ee ssues 5 Presented 


A. Whether. the vacation’ of a section > 
104(a) -order of withdrawal’in an ap- 
plication for review proceeding forecloses. ae 
the-filing or adjudication of a separate 
proceeding for assessment of civil penal- |. 
ties: ‘on alleged. violations of mandatory. _ ee 
health or safety standards. cited. in the . 


order of withdrawal. 


B. Whether it is etror for an ‘Adminis: | 
trative Law Judge not to, consolidate, - 
sua sponte, a section 105: proceeding. and: - 
a section 109 proceeding. involving the 
‘same alleged violations of, the Act in . 
the absence. of a. request: therefor. cn 


Deca 
7 A. - 


“Gai Eastern Associated Coal ‘Cor 


: poration, 2TIBMA 128, 80. I. D. 400,.. = 
CCH ‘Employment. . Safety ae a 


Health Guide, par. 16, 187 (1973), — 


‘the Board stated that cae * * where 
a section 104.(a)- order i is: vacated a. 
: the condition or practices. described 
in such order may, nevertheless, _ 
constitute. violations of mandatory. as 


safety. standards, subject. to Benaley ee 
assessments * * *77 i. 


The sole question on review aie. ee 


this case is whether the conditions 


or practices cited in the order con- 
stitute imminent danger. The record . 

reveals that the conditions cited 

‘were admitted to exist by appellant, 
but the conclusion of imminent dan- © 
ger was contested. Therefore, the — 
Judge was justified in limiting his _ 


decision to vacation of the order for. ~ 


eo ce of. imminent, ont Only if. 
‘the conditions cited were contested | 
~. and found not to have existed would | 
the Judge’s decision be res judicata 
_ ina subsequent penalty proceeding. 


sy Bo 
‘The re also rere that 


~¥ the Judge should require consolida- 
.. tion.of a section 109 proceeding and 
a section 105 proceeding or that 
- MESA. should move for consolida- 
tion. if. it. ‘intends. to. seek ‘penalty 
‘a assessments, 3 
8 We view consolidation aga proce- 
as dnvsl: matter within. the discretion- 
. ary administrative. authority of a 
Judge to regulate hearings. Under 
> the rules, neither party is required 
~ to. request or prohibited from re- 


questing consolidation in appropri- 


~ ate cases, nor is the J udge barred — 
ae from. consolidating either sua sponte 
' or-upon request, where it is appro- 
_ priate and practical. However, we 
-. cannot conclude that it was error for 
the J udge not to have consolidated 
_ the section 105 and section 109 pro- 
| . ceedings, where no request therefor. 
was made. (See Amigo Smokeless 
Coal Company, 2 TBMA 310, 80 
: ad D. 725, CCH a ad Safety 


"DECISIONS OF THE DEPARTMENT. 


“ad ‘Health Guide; ‘par. 16 895 a 


OF THE INTERIOR | cs (tein 
(1978). 


Although: | appellant “requested a 
oral argument in this case, the 


~ Board, after consideration. of the 
record below and the briefs of the 


parties, feels that it is unnecessary 


and, therefore, will deny the request. . - | 


In light of the foregoing discus- 


_ sion, we are not required to rule on — 


appellant’s s request that the Board 
dismiss with prejudice the penalty 


proceeding involving the conditions 
cited i in the subj ect order. 


ORDER 


- WHEREFORE, -piivslinne m the 7 
authority delegated tothe Board by | 
the Secretary. of the Interior (43 
CFR 41(4)), IT IS ORDERED — 
that the Judge’s Decision-and Order - 


of September 14, 1978, in the above- 


entitled . “proceeding... Is  AF- 


| FIRMED and. the eee for Qua ee 


ier is DENIED. 


: rer EB Pees i 
Chief Administrative J ondane 


| Y concur: 


Davo Doann, 7 
- Adminisizatine J ridge. ; 
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"APPEAL OF CARL Ww. OLSON 
& SONS: COMPANY 


TBCA-930-9-71 


Abecaed April J 1974 | 
_CERTIFIED—RETURN. ‘RECEIPT T. 


REQUESTED, | 


Contract No. 14-06-D- 6662, Spocifiea..! 
tions No. DC-6708, Earthwork, Con-. 
crete Lining and Structures for San. 
Lis. ba Bureau of Reclamation. 


mealies of © Practice: 
covery—Administrative 


| Appeals: 
Procedure: 


= Public Infor mation—Confidential In- 


formation Te 


The resolution: of claims | of: salvileces 
_ requires an adjustment. of’ the divergent. 
interests involved on an a@ hoc basis; 
accordingly, the Board finds that docu-- 


ments furnished a ‘coutracting: officer" by 
Government: personnel regarding a claim 


_ filed for an equitable adjustment are not . 
_. entitled to. be -withheld on the..ground 
oe that they. are . internal advisory. memo- 
randa prepared in contemplation of ‘Viti, 
gation since, on balance, they relate only 
to factual matters and, having been. fur-” 


— nished -the’ contracting | officer prior to 


issuance of! his decision, are not consid- 
ered to have been prepared in anticipa- ; 
tion. of litigation. Documents. consisting -:. 
of calculations’ and drafts of proposed. 


findings of fact are. considered to bear 
upon the mental pr ocesses, deliber ations, 


computations and methods by which the 


' contracting. officer. arrived at his. decision 
and are EDEN EEECE:: a 


: APPEARANCES: Mn. Richard. W. - 
Smith, Attorney at ‘Law, Woods, — 
~ Aitken, Smith, Greer, Overcash. & 

Spangler, Lincoln, Nebraska, for ap- 


B47-381—74. 


‘Dis- | 


- pellant; Messrs, “William - e Beng, 


Albert V. Witham, ‘Department. Coun-. 


sel, Denver, Colorado, for the Govern- 
ment, | 3 


OPINION BY ADMINISTRA- os 
TIVE JUDGE KIMBALL 


ned. TERIOR BOARD OF 
CONTRACT APPEALS 


Order agile Upon C ‘aus of 
7 Privilege — | 


In the Cue producing vari- | 
ous documents ‘for the appellant’s. 


— inspection, the Government: with-. 


held eight which it claims are privi- > 


— Jeged. -Pursuant ‘to:an .Order.dated 
September 14, 1973, the documents — 
have been transmitted to the Board. _ 


for im camera review, in order to- 
determine if the © Government's 
claims should be upheld. a 
The documents in sieetion aie 3 
(1) A memorandum dated Au-. 


gust 12, 197 0, from the Project Con-~ : 


str uction | Engineer to the Civil 


Engineer, consisting of S1x pages, 


transmitting a draft of ¢ a findings of 


fact of 32 pages. 


(2). A memorandum d dated oe 


“tember 18, 1970, from the Project 
Construction Engineer, to the: Di- 
rector of. Design and Construction, : 
| transmitting handwritten computa-. 
_ tions in connection with the appel- 


lant’s claim (which is dated J une 11, 


1970). 


(3); A oniseand ui ‘dated’ Sep: 


tember 24, 1970, from the Regional 
Director to the Project Construc- 


SL LD. No 4 
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tion Engineer, relating to geologic . 
and groundwater conditions involv- 


ing appellant’s claim. 

(4) An undated, unsigned mem- 
orandum, consisting of nine pages, 
commenting on ‘the appellant’s 
claim of June 11, 1970, by J. P. 
Bara (according to Department 


Counsel’s Memorandum, dated Oc- © 
tober 4, 1973). Mr. Bara’ S function | 


1s not shown. 


(5) A draft, undated, of findings - 
of fact and decision prepared, ac-— 


cording to Department Counsel, in 


the Office of the Director of Design 
and Construction, ~ eee of — 


eighteen pages. © 


56). don. undated handeritien’ 


“memorandum from the Chief, Con- 
struction Branch No. 1 to the field 
engineer, transmitting four pages 
of handwritten comments by the 


chief inspector relating to certain. 


pages of the appellant’s claim. 
(OA memorandum consisting of 


- five pages, dated July 10, 1970, re- 


j lating to the appellant’s elainn from 
the Chief, Construction Branch No. 
8, which. includes his memorandum 


, December 11,°1969, and notes 


covering work from March 10, 1969, 


to April 23, 1969, and a list of rg 7 


ment used by the appellant. — 
(8) A memorandum dated 


_ July 9, 1970, from Chief, Materials 
Branch to Field Engineer, regard- — 
ing a specifi¢ page of appellant's 2 


— cJamm. 


The Government’s er is utnat : 
the documenis should be wate 


because they— 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR © 


- are— 


* * * were prepared subsequent to ap- 


pellant’s claim [,] * * * contain opin- 


ions. and conclusions of the authors con- 


cerning the claim [,] * * * are internal 


confidential communications, advisory in 
nature, prepared for the Contracting Of- 
ficer or his subordinate officials as part 


of the decision-making process made nec- 


essary by this claim * * * [and] all fall 
Squarely within the rule * * * that 
intra-~agency ease opinions are privi- 
leged. 

In its view, the ascnienn “are not 
subject to discovery. save for the 
most compelling reasons not present 


here.” In addition, the proposed 
findings of fact were withheld on™ 


the ground that they are drafts. _ 

The appellant contends that with- 
holding the documents is contrary 
to the spirit of full disclosure fa-— 
vored by the Freedom of Informa-. 
tion Act (5. U.S. CG. § 552 (1970)). 
It acknowledges the. existence of. 
& privileged status for “inter-— 
agency or intra-agency memoran- — 
dums or letters” under sec. 552(b) : 
(5) of the Act, but asserts that the | 
documents ; in question are not cov-_ 


ered thereby where the Government 
is acting in its contractual capacity, - 
as it is here. The drafts of proposed _ 
findings of fact are said to be dis- 
coverable in connection with appel- 
~ Jant’s allegation of arbitrariness on 
| the part of the contracting officer. 


| 150.8. C. 5 552(b) (1970) Treads: 
“This ‘section does not apply to matters that, | 


4 0m 7 5. Ot: * 8 
“(5) inter-agency or intra-agency memoran- 


dums or letters which would not be available‘: ' 


by law to a party other than an agency in 


. litigation with: the agency ; si 


a a oe a .. 


[81 ED. 


(157! 


‘The production of documents for 


the appellant’s inspection has been. 
taking place pursuant to Sec. 4.116 
of our rules.2 Invocation of the 
Freedom of Information Act in 


support. of disclosure does not en- 


large the availability to a contractor 
Sec. 
552(b) (5) clearly provides that 


of intra-agency. documents. 


intra-agency memoranda are public 
information only insofar as they 
would be available “by law.” Thus, 
the discoverability of such 


by the Freedom of Information 
Act.? Written information which is 
subject to disclosure under Board 
procedures. is ‘not protected from 


discovery by the sec. 552(b) 2 


exemption.* 


‘Both parties have ited a number 


| of court. and board decisions in sup- 


‘port of their respective views. 
Precedents in this area, however, at 


most provide guidance only, and 


carry far less authority than they. 


2 See, 4.116 “ Interrogatortes to parties; 
inspection of documents ; admission. of facts. 


“Mor good cause shown, the Board may. . 


* * * order 2° party to produce and permit 
inspection. and copying or photographing of 
designated documents relevant to the appeal, 
* * * Such: permission will be granted and 
orders entered as are consistent with the 
objective of securing just and prompt deter- 
mination of appeals.’’ — 
2 Allison &: Haney, Inc., 
(June 19, 1967}, 74 LD. 178, 183 n. 11, 67-2 
BCA. par. 6401 ; 
par. 26.61 [4. 3], at 26-277 (2d ed. 1974), 


t Pleasant Hill Bank v. United States, 53° 


F.R.D. 97, 100 (W.D. Mo. 1973). See Note, 


we x The Freedom of Infar mation Act and the BE - 


emption for - Intre-agency | Memoranda, 86 
Harv. L. Rev. 1047, 1050-51 (1973)... 
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mate- 


rials under our rules is unaffected - the first: instance. 


- LBCA-587_y-60 | 


4 Moore Federal Practice 


159, 


would in ae cireumstances® 
Questions of privilege are more 
properly decided on an ad. hoe basis 


and not in the abstract.® For this. 


reason, appellant’s assertion that. 
the doctrine of privilege is inappli- 

cable in a contract dispute need not. 
be passed upon. Generalized limita-- 


tion or abrogation of the principle: 


where the Government. is acting in 
its contractual capacity is not, in 
our opinion, a matter for a Beard 
of contract appeals to determine i in 


-To resolve a. claim of catia: 


we must effect an adjustment be- 


tween important but divergent in=' 


_terests. On the one hand, established 


public policy requires an open and © 
free exchange of opinions and rec-— 


ommendations: among Government 
‘personnel. The belief that routine © 


disclosure of such communications — 


would seriously inhibit frank dis- 


cussion and would thereby impede 


the administrative ‘process. has jong he 
~ been held, | 


‘On the other hand, an aialy | 


_ powerful factor to be considered is 


the need of a liti gant for the infor- 


mation in question. This case 1s, as 


we have said in an earlier es 
ing, one “of potentially greater 


magnitude and considerable com: 7 
| plexity. ? Our "overriding a aim is to = 





5 Wood v. Breier, 54. PRD. qT; 1 {EH.D. Wis 
i972). 

8 Wood ¥. Breter, note 5, supra; “Allison: =. 
Haney, IRC. IBCA-587-9-66 (September 13, . 
1968), 68-2. BCA par. 7242, at 33, 684-85, and ; 


cases cited therein. 
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pr ovide a speedy, just and i inexpen- 


_ sive forum. Inspection by the appel-. 
dant of the documents withheld. 
might reduce the length of the hear-_ 

| ing and even speed ultimate dispo- 


‘sition of this appeal. 


‘The Government has pointed out: 
that the documents in question were 
prepared subsequent to June 11, 
1970, the date of the appellant’s 


claim. As ‘such, according to De- 


partment Counsel, they constituted 
privileged internal advisory memo- 


randa, opinions and recommenda- 
tions relating to the contracting 
officer’s’ decision-making’ process. 


The appellant, however, has ex-. 
pressed the belief that the docu- 
and - 
contends that factual data are noe 


ments : are tainly factual, 


privileged.. 


Ordinarily, paler Rule 26 (b) ( 3) 2 
of the Federal Rules of Civil Pro- 
cedure, materials prepared.in an-- 
ticipation, of litigation are available - 
“only upon .a showing - that. the. 

party seeking discovery. has. need. of. | 
the materials in the preparation of | 
his case and that he is unable. with- 


out undue hardship: to obtain. the 


| substantial equivalent of the mate- 
—-Yials by other means.” (Italics sup- . 
| plied. ) It i 1s the Government’s posi- 

tion that no such demonstrat ation has: 


~ been. made. 


St appears that the Eee ee Pea! 


question were prep ared in the course 
of evaluating the appellant’s pro- 


posal for an equitable adjustment. 
At that stage whatever differences — 
existed between the parties had not. 


DECISIONS” OF THE DEPARTMENT OF THE: _ INTERIOR 


Systems, Ine., 


[817 


: ripened into a dispute. The contract- 


ing officer thereafter issued a find- . 
ings of fact and decision ‘dated | 
July 26, 1971 (Appeal File Ex- 


hibit 20), in which an equitable ad- 


justment was made, although not to 
the extent claimed by the appellant. 


Only at that point, after the parties 


were unable to: agree upon the: 


amount of an adjustment, can it be 
said that a.dispute arose. Under the 


circumstances we are unable to find 
that the documents sought were pre- 
pared in. anticipation of. litigation, - 
as contemplated by Rule 26(b) (3).? 

In Vitro Corporation of Amer-— 
tca,° this Board. laid down six tests 


to be utilized in determining if doc- 


uments sought by a contractor are 
subject to disclosure where the Gov-. 
ernment claims they are privileged. 


Since that decision discovery prac- 


tice before boards has. increased : 


dramatically but the guidelines are 


still sound in most. circumstances. 
They are: (1) the relevancy of the 
documents to the subject matter in- 


volved inthe appeal; (2) the neces- ; 
| sity of the documents for proving 


appellant’s case; (3) the seriousness - | 
of the danger " the public interest . 


‘which disclosure of the documents 


would involve; (4) the presence in 


7 See Ingalls Shipbuilding Division, Litton | 


Civil Procedure are not binding on adminis- ~ 


trative agencies, including this Board. Carl Wt 
Olson’ & Sans Co., IBCA-930-9-71 (April 18, 


1973), 78-1 BCA par. 10 009, at’ 46,960 and 
n. 2... 
8 IBCA~876 (August 6, i964), 71 LD. 301, 
310, 1964 BCA par. 4360. 


ASBCA No. 17717 (August. 16, te Aas 
1973), 78-2 BCA par. 10, 205, at 48,104. Tt | 
, should be noted’ also that the Federal Rules of 


457]. 


ae fecameae of factual data, on 
the one hand, or of policy opinions, 
on the. other; (5) the existence of 


on confidential relationships which dis- 


closure of the documents might un- 
duly impair; and (6) the normal 
desirability of full disclosure of all 
facts in the possession of either 
party to the appeal. 

Our examination of the materials 
being withheld reveals that items 1 


(except for the draft of findings of , 
fact), 8, 4, 6, 7 and 8, are relevant 


and are essentially factual in na- 
ture. They contain. statements of 


fact and factual analysis. Whatever 


Opinions or recommendations that 
are included relate to those factual 
matters and not to matters of policy 


or. policy formulation.® As the. 
Armed Services Board of Contract 
- demonstrated a need for the 3 inspec- 


Appeals has said: “The ‘advisory 


opinions’ that executive alabeL ae 1s 
. contain 
ideas and points of view on legal. 
and policy matters as distinguished | 


designed to protect. 


from factual matters.” 2° 


At the same time, the Govern- 


_ ment has not shown that disclosure 

of these documents would involve 
serious danger to the public interest, 
nor unduly impair the existence of 
confidential relationships. The Gov- 
ernment has merely made a general 
assertion of privilege as to each doc- 
ument. When a document is claimed 
to be privileged it is incumbent upon 

9 See Ingalls, note 7, supra at 48,104, 48,- 
105 ; Blackhawk Heating & Plumbing Co., Inc., 
VACAB No. 887 (August 21, 1969), 69-2 BCA 


par. 7847, at 36,475—-76. 
Ingalls, note 7, supra, at 48,100. . 
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the Government . to. “specify “the 
particular — ‘passage — 
.protected.”? 


said to be 


In the last analysis,. Gye a 
decision to hold a particular docu- 
ment privileged represents above all - 


a judgment that such materiak 


would not flow freely within am 
agency if public disclosure were ex- 


pected. The view has been ex- 


pressed, in this regard, that factual 


investigations, such as evaluations 
of contract claims, “will not fore- 
‘seeably dry up because of the pos-— 


sibility of future disclosure ee 
but, on the contrary, “the knowledge 


of possible future disclosure” will 


“bring to bear a greater incentive — 
for the investigators to be fully 


accurate. gece ee 


‘We find that the appellant has 


tion of items 1 (except for the draft 
findings of fact attached thereto), 3, 

4, 6, 7 and 8, for purposes of digs : 
On balance we hold that — 
these documents are not privileged 
and the Government is hereby di-. 


rected to make them available to— 
the appellant at a time to be ar-. 
ranged between counsel. | 


On the other hand, items 2 a 5 
and the draft ofa proposed findings 
of fact and decision attached to item 
1 are privileged and need not be dis- 
closed. They bear upon the mental 


Allied Materials & Hquipment Company, 
Ine., ASBCA No. 17318 (September 11, 1973), © 


T 3-2 BCA par. 10,338, at 48,805-806 ; Ingatts, 


note 7, supra, at 48 ,104-105. 

2 See Note, 86 Harv. L. Rev., 
supra, at 1057. 

2B Ingalls, note 7, supra, at 48,100, 


note 4, 
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processes, datiherdions: compute. 
_ tions and methods by which the con-- 


tracting officer arrived at his final 
decision.14 Their disclosure would 
constitute an invasion of the admin- 
istrative reasoning process which 
traditionally has been protected. 


The appellant asserts that these 


drafts are necessary in order to 


determine if the contracting officer _ 


yendered his own decision or arbi- 
_trarily followed the suggestions of 


others. From our examination of the 


- file it appears that the contracting 
-officer’s decision was the product of 
_ his personal and independent judg- 
ment. Comparison with the drafts 


reveals that his decision is by no 
means a slavish duplication. Even 


_ if it were, however, a mere showing 


that the contracting officer adopted : 
without change a, decision prepared — 


_ by a subordinate is not enough to 


warrant further inquiry into the. : 
question of whether he acted in- — 
= dependently. ai | 


C onclusion 
- The claim of peviee. 1s ied 


as to items 2, 5 and the draft of find- 


ings of fact. and en attached to 
| item 1. | 3 ne 


14 See Distillery, Rectif Ying, | ‘Wine & ‘Allied 
‘Workers International Union v. Miller, 16 FR. 


- Serv. 2d 299 (W.D. Ky. 1972); Shaffer Tool | 


Works v. Joy Manufacturing Co., 14 F.R. Sery. 
2d 1282 (S.D. Texas 1970). In Allison & 
_ ‘Haney, note 6, supra, in refusing to make a 
draft of a findings of fact available, we said, at 
38,686, “An appellant is not entitled to raid 
the Government’s waste basket.’ ae 


ty, A, Terteling ¢ Sons, Ine. v. United - 


States, 182 Ct, Cl. 691, 694 (1968). See Pacific 
Architects and Engineers Incorporated v. 
United. States, No. 298-72, Ct. CL, Janu- 
ary 28, 1974, at 16, | | 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


‘15 IBLA 216 


[81 LD. 


The claim of pipers is denied 
as to items 8, 4, 6, 7, 8 and 1 (ex-- 
cept for the draft of findings of fact 
and decision attached thereto). The 
Government is hereby directed to 
make these documents available to — 
the appellant for inspection and 


copying at a time to be arranged 
between counsel. 


SHERMAN P. Kipat, | 
Administrative J udge. 


I CONCUR: : 


Wurm F. MoGnaw, - 
Chief Administrative Judge. 


-KIRKPATRICK OIL AND GAS 
COMPANY 


‘Decided Apt 9, 197 | 


Appeal from a , decision of the Acting 
Director, Geological Survey, GS-52- 
O&G, refusing to approve a 640-acre 


 communitization plan. 


Affirmed. 
Oil and Gas Tea Generally —Oil a and 


“Gas Leases: Communitization Agree- 


mentis 


While the actions of a state, under its . 
police powers, in establishing spacing | 


units fov oil and gas wells is a factor to 


be considered in determining the accepta- 


bility of a communitization: agreement, . 


the Department of the Interior reserves 


the final authority on approving com- 


munitization agreements affecting federal 
leases of oil and gas deposits. 


Oil and Gas Leases: Communitization 


Agreements | 
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Where evidence indicates 4 that a produc- 
ing well is an oil well, and that a single 


well under a 640-acre spacing agreement 
will not effectively recover available oil — 
from the underlying pool, it is proper to 


refuse to approve a- -communitization 
agreement for such area, 


Oil and Gas Leases: 
Agreements—Oil and Gas Leases: 
Royalties 

In the absence of an ee, communi- 
tization agreement involving a federal oil 
and gas lease, production of oil and gas. 
from such federal lease is wholly attrib- 
utable to that lease for computation of 
royalty due. to the United States. — 


APPEARANCES: John R. Robertson, 
_Jr., Esq., of George, Kenan, Robertson 
& Lindsey, Oklahoma City, Oklahoma, 
mor cas | 


| OPINION BY 
- ADMINISTRATIVE | 
“JUDGE HENRIQUES 


INTERIOR BOARD OF 
LAND APPEALS 


aie Oil and Gas Com- 


pany has appealed from a decision 


of the Acting Director, Geological 


Survey, dated July 17, 1973, in > 


which he affirmed the refusal by 
Regional. Oil and Gas Supervisor, 
Tulsa, Oklahoma, to approve a 640- 


acre communitization agreement 


embracing Kirkpatrick’s oil and gas 
lease NM 025111—A (Okla.). 

Oil and gas lease NM. 025111 
* (Okla.) issued on May 1, 1959, for 


a primary term of five years: and So. 


long thereafter as oil or gas was pro- 


- duced in paying quantities. By par- 


tial assignment lease NM 025111~A 


| -KIRKPATRICK OIL AND GAS COMPANY 
3 Aprit 9, AST 
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| (Okla. ) was created, ‘effective De- 


cember 1, 1961. Oil and gas lease 


NM O25111-A- consisted of 171.60 


acres, described by metes and 


bounds, in sec. 3. , T. 22 N., R. 14 W., 
IM. 


: Oklahoma. Upon proper ap- 
plication the lease was extended for 
an additional five years to April 30, 
1969. Appellant acquired the lease 
by assignment effective February 1, 


1969. By decision dated May 138, 
(1969, 2 partial assignment of the 
‘subject lease, aggregating 53.10 


acres, more or less, was approved 
effective April 1, 1969. Both the new 
lease NM 025111-B (Okla.), and 
lease NM 025111-A (Okla.), were - 
extended through March 31, 1971, 


pursuant to 48 CFR 3128.5 (b) (now 


43 8107.6-2). Lease NM 025111-A 
(Okla.) contained 98.71 acres, more | 
or less. 

On March 19, 197 1, appellant 


| completed a producing well, Hep- 


ner 1-3, with an initial production 
of 136 ee of 39.1° gravity oil 
with 1,150 MCF of gas per day. 


This production was achieved from 


the Mississippi Lime formation at | 


a depth of 7,110 to 7,750 feet. The — 


resultant gas-oil ratio [GOR] was 
thus 8,450:1 in cubic feet of gas per 
barrel of oil. By letter of July 29, 
1971, appellant submitted a pro- 
posed communitization agreement 
embracing all of section 8. By letter 
dated August 6, 1971, the Regional 
Oil and Gas Supervisor informed 


appellant that the proposed com- 


munitization agreement was unac- 
ceptable and returned unexecuted | 


copies thereof. This rejection was 


premised on classification by the 
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Geological Survey of the subject 
well as an oil well, and a finding 
‘that 640-acre spacing for oil wells 
did not adequately protect the pub- 
lic interest. The decision also in- 
formed appellant that until an ac- 


ceptable communitization plan was’ 


proposed, appellant would be obli- 
gated to pay full federal royalties 
on its production. Kirkpatrick ap- 
-pealed from this determination. By 
decision dated July 17, 1973, the 
Acting Director, Geological Survey, 
affirmed the decision of the Re- 
gional Oil and Gas Supervisor. 

On appeal to this Board the ap- 


pellant reiterates the arguments 


presented to the Acting Director, 
Geological Survey. Central to its 
contentions is the action of the State 
of Oklahoma Corporation Commis- 
sion establishing a 640-acre spacing 
unit for section 8. On April 25, 1969, 
pursuant: to a request of appellant, 
_ the Corporation Commission estab- 


lished 640-acre spacing for a num- - 


ber of formations in various sections 
within Ts. 22, 23 N., R. 14 W. This 
spacing was established because it 
_. was expected that natural gas would 
~~ be the hydrocarbon encountered as 
the result of drilling a well, and that 
one well would adequately, econom- 


ically and efficiently drain at least 


a drilling and spacing unit of 640 
acres. Included in this order was 
the Mississippi formation in sec. 3, 
T. 22 N., R. 14 W., I.M., which em- 
braced oil and gas tease NM 025111- 
A.(Okla.). 

Appellant, as a result of the Cor- 
poration Commission’s action, is 
. impaled on the horns of a dilemma, 
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and as a practical matter contends = 
that it is required to pay double ~ 
royalties. Under the Corporation 


Commission’s order of April 25, 


1969, it is obligated to prorate pro- 


duction from its well to all the acre- 
age in section 3. Under the decision 


of the Acting Director, Geological 


Survey, however, appellant must 
pay full federal royalties on the 
production taken from the federal 
leasehold. Thus, appellant is in the 


‘position of owing to the federal 
‘government royalty of 1/8th of 


8/8ths production, in addition to its 
royalty obligations to the other roy- | 
alty owners within the state ap- 
proved spacing unit. 

This case presents an issue of first 
impression before the Department 
and the initial question that must — 
be faced is the authority of the fed- 


eral government to utilize its own 


criteria for the approval of a com- 


munitization agreement involving a — 


federal oil and gas lease. The reso- 
lution of this question entails an 
analysis of the interplay. between 
the federal government’s para- . 
mount authority over its oil and gas 


dpeeend the exercise of a state’s 


1 See. 2(d) of : the federal oil and gas lease 


pr ovides : 


_ “Reyalty on. production—To pay the lessor 
12% percent royalty on the production re- 


-_ moved or sold from the leased lands computed’ 


in accordance with the Oil and Gas Operat- 
ing Regulations (30 CFR Pt. 221).” 
Appellant -eontends that its outstanding 
royalty obligation to the .remaining royalty 
owners. is 9.2549 percent. Thus its royalty 
obligations aggregate 21.75492 percent. We | 
would also note. that appellant contends that 
the actual acreage in the section is 641.444 
acres. Inasmuch as the exact acreage in the 
section is immaterial to our disposition of 
this case, we make no finding on this con- 
tention. ; 
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police power. for conservation 
purposes. 


That Congress i is possessed of the 
power to exercise exclusive control 
over federal property is clear from 
a reading of Article IV, section 3, 
clause 2, of the United States Con- 
stitution.? But it does not necessarily 
follow that Congress has preempted 
all state regulation of oil and gas 
deposits in federal lands. Particu- 


2 darly, in the area of state police 


power, it has been held that until 
such time as ‘Congress has deter- 


mined to deal exclusively with the 
_ subject, state law extends over the 


public domain. See Colorado v. Toll, 


— 268 U.S. 228 (1925); MeKelwey v. 
| Onited States, 260 U.S. 353 (1922); 


 Omaechevarria v. Idaho, 246 U.S. 


343 (1918); Lewas Oil and Gas 


Corp. v. Phillips Petroleum Co., 217 
F. Supp. 366, 369 (D. Okla. 1967), 
afd, 406 ¥. od 1303 (10th Cir. 1969). 
cert, denied, 396 U.S. 829 (1969). 


The applicable federal. statute, 
section 17 of the Mineral Leasing 
Act,.as amended, 30 U.S.C. § 226 (3) 
(1970), provides in relevant ey 
that: 


iwihen separate tracts cannot be inde- 
‘pendently developed and operated in con- 
| formity with an established well-spacing 
“Or development. program, any lease, ora 
“portion thereof, may be pooled with other 
lands, 
‘United States, under a communitization 
-or drilling agreement providing for an 
- apportionment of production or royalties 
- among the separate tracts of land com- 


_ 2 Article ty, sec. 3, clause 2, provides: 
“Congress shall have Power to dispose of 
vand make all needful Rules and Regulations 


‘respecting: the Territory. or other Property © 


soe Sy? 


belonging to the United States; 
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whether or not owned by the 
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prising the drilling or spacing unit when 
determined by the Secretary of the In-- 


terior to be in the public interest,.and 
operations or production pursuant to such 


an agreement shall be deemed to be op- | 
erations or production as. to each such 
lease committed thereto, 7 


The critical question is whether the 


above-quoted statute'is indicative of 
_a Congressional preemption of state 


regulation in the area of communi- 


tization or drilling agreements af- 


fecting federal leases. We believe | 
that it is. We find support for this — 
view in the opinion of District 
Judge Daugherty in Texas Oil and | 
Gas Corp. Vv. Bus Petrolewm 
Co., supra. 
in that, case, Texas Oil and Gu | 


Corporation and John H. Hill, own- 


ers of federal oil and gas leases, 


sought to quiet title in lands under 


lease to them by seeking: a declara- 
tion that a forced pooling order by 
the Oklahoma Corporation Com- 
mission was null and. void, as. ap- 
plied to the federal lands. They 
argued, inter alia, that the federal 
government was vested with exclu- 

sive control over the federal lands. © 


The court rejected any notion of a 


blanket preemption, but held that 
in two areas Congress had imposed 
“significant controls which must. be 


satisfied before the State police — 


power in the area of conservation 


may ultimately attach.” Jd. at 369. 
‘The first of these was that.a federal 
mineral lessee could not. assign his 


lease without the consent of the fed= 
eral government, citing 30 U.S.C. 
$187 (1970). The second condition 
is of direct bearing on the instant 


appeal, namely, that “a pooling or 
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communitization agreement involv- 
ing federal and non-federal lands 
must be approved by the Federal 
Government.” 7d. Though the Court 
refused to grant plaintiffs the re- 
quested relief, its decision was prem- 
ised on the fact that: 


* * * the evidence herein reveals with- 


out dispute that the federal government 


approved the transfer of the working in- 
terests involved herein to the Defendant 
by the forced pooling Order of the Okla- 
homa Corporation Commission and ap- 
proved the communitization of the leases 
in the spacing unit prescribed by the 
Oklahoma Corporation Commnvission. Thus, 
_ these limited controls established by Con- 
gress have been fully satisfied in this 
case. (Italics added.) I d. at 869. 


The difference between Texas Oil 


and Gas Corp., supra, and the in- 


stant case is precisely the fact that 


the federal government has not ap- 


proved the communitization of the 
leases in the spacing unit prescribed 
by the Oklahoma Corporation Com- 
mission. We think it clear that the 
federal government is under no 06- 
ligation to accede to spacing orders 
issued under a state’s police powers 
for conservation purposes, when the 


responsible federal official feels that - 


it would not be in the public inter- 


est. A. subsidiary question, however, 


-and one which appellant vigorously 
presses, is whether or not, given the 
facts of this case, failure to accept 
the state’s 640-acre spacing order is 
an abuse of discretion. 
In its appeal before the. Acting 
Director, Geological Survey, and 
again before this Board, appellant 
advances three eT ee ; 


| 1. The decision is based upon the false 
premise that the order of the Oklahoma 
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Corporation Commission creating the 
640-acre drilling and spacing unit is in 
error and should be deleted, and that 
80-acre drilling and spacing units should 
be established in place of such eo 
unit. 

. 2. The decision is based upon the false. 
premise that a particular drilling and 
spacing unit established by the Corpora- 
tion Commission of Oklahoma and exist- 
ing by virtue of the laws of this state is: 
against the public interest. ™ 

3. The decision requires Kirkpatrick 
to “serve two masters,” one the State of 
Oklahoma, the second, the United States 


of America, without benefit of relief from 


either, 


In support of its first argument 
Kirkpatrick points to a number of 
considerations. It argues, in effect, 
that the Original decision of the 
Oklahoma Corporation Commission 
was correct, that in the proceedings | 
before it, undertaken pursuant to 52 
O.S. § 87.1 (1971), the Corporation 


‘Commission considered a variety of 


factors before making its determi- 
nation,? among which were eco- 
nomic factors, that the Mississippi 
Lime was actually a secondary pro- 


852 0.8. § 87.1(b) (1971) declares that in- 
formation on the following facts, among 
others, shall be material in the actions of the 
‘Corporation Commission in sesteP URE a 
well-spacing ‘unit : . 

“(1) The lands embraced in the actual or 
prospective common source of supply; (2) 
the plan of well spacing then being employed 
or contemplated in said source of supply; (3} 
the depth at which production from said com- . 
mon source of supply has been or is expected 
to be found; (4) the nature and character 
of the producing or prospective producing 
formation or formations; (5) any other avail- 


able geological or scientific data pertaining to 


said actual or prospective source of supply 
which may be probative value to said Commis- 
sion in determining the proper spacing and 
well drilling unit therefor, with due and 
relative allowance for the correlative rights 
and obigations of the prooueers and royalty — 
owners interested therein.” 
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ducing zone (the Hunton zone 
being the primary zone for Hepner 


1-8) and that no primary well could _ 


be drilled, on an economic basis, 
for the purpose of developing the 
Mississippi Lime reservoir. 
~ We feel, however, that, in a very 
real sense, the thrust of appellant’s 
comments is misdirected. This 
- Board is not passing on the reason- 
_ableness of the Corporation Com- 
mission’s decision, but on that of 
the Acting Director, 
Survey. Though it is obvious, we 
think it worthy of special notice 
_ that the decision of the Acting Di- 
rector was, to a large extent, pre- 
mised on information not available 
when the Corporation Commission 
established a 640-acre spacing unit, 
 viz., the result of actual production 
from Hepner 1-3. As was noted 


above, initial production showed a 
GOR of 8,450::1. Subsequent pro-. 


duction indicates that the ratio has 
declined to a GOR between 6,000: 1 
and 7,000: 1. The:oil has a corrected 
gravity of 36.9° to 87.1° APT. 

There is no federal definition of 
what constitutes an oil well as op- 
posed to a gas well. This lack of a 


ready-made formula does not, how- - 
ever, bar. intelligent classification. 
_ In certain states there are statutory — 


definitions. ‘Thus, for example, 
Texas defines an oil well as “any 
well which produces one (1) barrel 
or more of crude petroleum oil to 
each one hundred thousand (100,- 
000) cubic feet of natural gas.” Tex. 
Rey. Civ. Stat. Ann. Art. 6008 § 2 
(ce). On the opposite end of the 
spectrum, the Court of Appeals for 
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the Tenth Chant has held that a 
well which produces “liquid hydro- 
carbons of 50° or higher gravity” 


is classified as a gas. well in Okla- 


homa. Diggs v. Cities Service Oil 
Co. AL F.2d 425, 497 (10th Cir. 
1987). | 

We are not seed to establish | 
any hard and fast rules as to what - 


is or is not an oil well. Nevertheless, 
We are in agreement with the Geo- —— 


logical Survey that the recorded 
production clearly indicates that 
Hepner 1-3 is an oil well and not a — 
gas well.* This being the case we 
reach a second question as to. 
whether it is proper to reject a 640- 
acre communitization agreement 
for oil production. | 
This really is a question of 


whether one oil well can efficiently 


drain a 640-acre tract. There are no 
set rules as regards the proper spac- 
ing of 01] wells. Nevertheless, we are 
of the opinion that a communitiza- — 
tion agreement, embracing an en- 
tire section of 640 acres, would not — 


adequately drain that area. Fur- 


thermore, Oklahoma law provides 
that the Corporation Commission — 
“shall not establish well spacing 
units of more than eighty (80) 
acres in size covering common 

4 We note that the GOR of offset wells indi- 
eate a much higher ratio of gas to oil than 


that found in sec, 3. Thus, in see. 338, T. 23 
N., R. 14 W., the GOR is 44,600:1, in sec. 


34, T. 23 N., R. 14 W., the GOR. is 61,000 :1, 


and in sec. 4, T. 22 N., R. 14 W., the GOR is 
67,900 :1. The. GOR of offset wells is amenable 
to a number of divergent interpretations. It 
could be argued that the comparative GOR 
indicates that the Hepner 1-3 is aberrational. 
Just as easily it could be contended that the 
Hepner 1-3 shows the limits of the gas deposit 
in the area. We are thus unable to give much 
weight to the GOR’s of the offset wells. 
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sources of supply of oil the top of 
which lies less than 9,990 feet. and 


more than 4,000 feet, below the sur- 


face as determined by the original | 
or discovery well in said common: 


source of supply.” 52 O.S. § 87.1 (c) 
(1971). Implicit in this statute is a 
recognition that an oil pool cannot 


be adequately drained under spac- 


ing of more than 80 acres. The issue 
before this Board is not. the ques- 
tion of what spacing would ade- 
quately recover the optimum quan- 
tity of oil, but rather whether a 
640-acre spacing would be sufiicient. 
We agree with the Acting Director 
that 640-acre spacing for the oil 
production shown in this case is in- 
adequate | for efficient recovery of 


maximum quantity of. oil from ae | 


pool. 


Appellant’s second Scent. 


though similar to its first argument, 


has a slightly different focus. It 


maintains that the Acting Direc- 
tor’s decision is based upon a false 
premise that the 640-acre spacing 
unit is against the public interest. 
Appellant argues, in effect, that the 
only interest which the federal gov- 
ernment is protecting is its own 
royalty interest and that “public 
interest” embraces more than simple 
income flow to the government. 
The concept of public interest is 
both broad’ and ephemeral. We 
agree that it is not limited to eco- 


nomic return to the government. 
The difficulty with appellant’s posi- 


tion, however, is that it misconceives 
the legitimate basis which mo- 


tivated the Acting Director, Geo- 


logical. Survey. The decision 
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reached was based on the public in- 
terest in attaining optimal develop- 
ment of energy resources. Percep- 
tions of optimum conditions may 


differ, but given the facts of this 
case, we agree with the Acting Di- 


rector that a 640-acre communitiza- 
tion agreement would not further 
the goals of proper development - 
and the prevention of waste, | 
Finally, appellant complains of » 
the fact that it must serve two 
masters without benefit of relief 
from either. We have indicated 
above that we are not unmindful 
of appellant’s. difficulties. -Never- 
theless, we are constrained to point 
out that there is an avenue of relief 
which appellant has foreborne from 
utilizing. Section 87.1(a) of chapter 
52 of Oklahoma Statutes (1971). 
provides, in relevant part: coe 
* * * that the Commission may al- 
thorize the drilling of an additional well 
or wells on any spacing and drilling unit 
or units or any portion or portions 
thereof or may establish, reestablish, or 
reform well spacing and drilling units of — 
different sizes and shapes when the Com- 
mission determines that a common source 
of supply contains predominantly oil un- 
derlying an area or areas and contains 
predominantly gas Aine heed a different 


This .section also init a pro- 
cedural mechanism for obtaining 
this relief. 

Appellant points out the fact that 
it is not obligated to seek such re- 


lef. That may well be the case. But 


appellant can scarcely be heard to 
argue that its refusal to seek relief — 


means that no relief is available, or | 


that the United States must aban-_ 
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sen ‘its “position to provide such 
relief.5 
Appellant ‘requests, in the alter- 


native, that if this Board affirms the 


Acting Director’s action in refusing 
to approve a 640-acre communitiza- 
tion agreement, that the communiti- 


zation agreement be treated as 
executed from the date of first pro-. 


duction until a despacing order can 
be obtained from the Oklahoma 
Corporation Commission. Inasmuch 
as we have held that the Acting 
Director properly refused to ap- 
prove the 640-acre communitization 
agreement we can perceive no 


grounds upon which the requested 


relief could be granted. In the. ab- 
sence of an approved communitiza- 
tion agreement full royalty pay- 
ment to the United States must be 
made in accordance with the terms 


_ of lease NM 025111 (Okla.). Appel- 
lant elected to. pursue this appeal 


rather than seek a despacing order. 
The consequences of this choice 
must be borne by appellant. 

_ Appellant has requested oral ar- 
gument. As it is the opinion of this 
Board, in view of cur conclusions, 
that oral argument would serve no 
useful purpose, and would meen 


5 We are not unaware » that decisions of tie 
Oklahoma Supreme Court indicate that there 
must. be a substantial change of conditions. 
- or knowledge of conditions in an area before 
the Corporation Commission can entertain an 
application to modify a spacing order. Phillips 


Petroleum Co. v. Corporation Commission, 482 


P. 2d 607 (Okla. 1971) ; Cameron v. Corpora- 
tion Commission, 414 P. 2d 266 (Okla. 1966). 
We are unaware of any decision, however, that 
would indicate that the information obtained 
-gince the completion of the well would be 
insufficient to allow the granting of a despac- 
ing application if the ‘Commission were so 
disposed. 


retard speedy > eoegea: of: ee 
case, which appellant has requested, 

the same is hereby denied, 43 CFR 
4.25, 

Accordingly, pursuant to the au- 
thority delegated to the Board: of - 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion appealed from is ‘affirmed, 


-Doueras E. Henrrquns, 
nana: ages 


Wr CONCUR: 


Epwarp W. STUEBING, 
Admunistrative J udges 


Joan B. ‘Tuompson, 
Adminstrative J uadge. 
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ail by Kaiser Steel Corporation: 
(Kaiser) from an Administrative Law 
Judge’s initial decision dated Novem- 
ber 14, 1973 (Docket No, DENV 73— 
139), dismissing an Application for 


‘Review of a Withdrawal Order filed’ 
pursuant to section 105.of the Federal _ 
’ Coal Mine Health and panes Act of 


1969. 7 
Affirmed. | 
Federal Coal Mine Health and Safety 


Act of 1969: Evidence: Sufficiency 


Whether an area of a mine is being used 


as.a main haulage or secondary road is a 
matter of fact to be determined by the 


1P.L, 91-1738, 88 Stat. 742-804, 30 U.S.C. 
§§ 801-960 (1969). 
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Administrative Law Judge and his find- 


ing that the area was being: used. as a 
main haulage road. will not. be disturbed 


- when supported by a preponderance: of 


tthe evidence. 


| ‘APPEARANCES: W. J. Lindgren, 

-.Esq., for appellant, Kaiser Steel Cor- 
poration; William H. Woodland, Esq., 
for appellee, Mining Enforcement and 
Safety Administration, | 


_ OPINION BY THE BOARD 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS : 


The procedural and factual back- 
ground of this case is adequately set 
forth in the Administrative Law 
Judge’s decision.” 

We have reviewed the record and 

considered the briefs of the parties. 
Kaiser’s brief contains ‘several con- 
tentions, all of which we consider to 
be without merit and too insubstan- 


tial to require recitation or discus- 


sion. In our opinion Kaiser has not 
demonstrated any reason why the 
findings and conclusions of the 
Judge should -be disturbed. There- 
fore, we conclude that the decision 
of the Judge should be affirmed. 


ORDER 


WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (43 
CFR 4.1(4)), IT IS ORDERED 
that the decision of the Administra- 


tive Law Judge, issued November 
14, 1978, dismissing Kaiser Steel 


170, 
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2The Judge’s decision follows at 3. IBMA 


Corporation’ S Arplication for Re- 
view Is HEREBY AFFIRMED. 


| C. E. Roanrs, 

Chief Administrative Judge. 
| Davin Doans, 

Administrative Judge. 


DECISION: 
| _ November 14, 1973 
KAISER STEEL CORPORATION 


Application for Review, Docket No, 
DENV 73-139, Sunnyside No. 1 Mine. 


This proceeding was initiated by 
an application filed by Kaiser Steel 
Corporation under section. 105 (a) 
(1) of the Federal Coal Mine 
Health and Safety Act of 1969, 30 
U.S.C. § 815 (a) (1), for review of 


an order of withdrawal-based upon 


safety standards set forth in 80 
CFR 75.1403-10(b). | 
An inspector of the Mining En-- 
forcement and Safety Administra- 
tion! (MESA), served a notice to 
provide safeguards upon the appli- 
cant on March 21, 1978, stating: 


‘ 'T'rips of empty cars, an average of 13 
cars to a trip, were being pushed from 


- 16 left slope landing to 16 left car loading 
' point, a distance of about one (1) mile. 


_ Cars on main haulage roads shall not 
be pushed, except where necessary to 
push cars from side tracks located near 
the working section to the producing en-- 


_ tries and rooms, where unecessary to clear — 


Switches and sidetracks, and on the ap- 


1The Mining Enforcement and Safety Ad- 
ministration has been substituted for the 
Bureau of Mines in all proceedings pending 
before the Office of Hearings and. Appeals 


(88 E.R. e606, July 10, 1973). 
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proach to cages, 
inclines. 


slopes, and surface 


_ Thereafter, on May 1, 1978, he is- 


sued a notice charging Kaiser with 
a violation of 30 CFR 75.1408 for 
failure to provide the safeguards 
and on May 10, 1978, an order of 
withdrawal for failure to abate the 
- alleged violation. The application 
for review is based upon the con- 
tention ‘that the notice and order 
were erroneously issued. The issue 
‘in the case is whether the notice was 
properly issued and whether the 
time for abatement was reasonable. 
A hearing on the application was 


held at Price, Utah, on July 11, 


1973. MESA was represented by 


William Woodland, Esq., Office of . 


the Solicitor, Department of the In- 
terior, Salt Lake City, Utah. The 
applicant was represented by W. L. 
Lindgren, Bsq., Oakland, Califor- 
nia. The United Mine Workers of 


_ America, who filed an answer in op- 


position to the application for. re- 
view, was not represented at the 
hearing. 

Section 75.1403-10(b), Title 30, 
Code of Federal Regulations states : 


Cars on main haulage roads should not 


be pushed, except where necessary to 


- push ears from side tracks located near 


the working section to the producing en- ~ 


tries and rooms, where necessary to 
clear switches and sidetracks, and on the 
approach to cages, slopes, and surface 
inclines. | 

Prior. to the issuance ee the order, 
the applicant pushed cars through 
what was designated as the-16 left 
section of its Sunnyside No. 1 mine 


at Sunnyside, Carbon County, Utah. — 


_ The notice of violation charged that 75.1403-10(a). 


this practice constituted a violation _ 
of 30 CFR 75.1408.? The applicant | 

contends the 16 left section is sec- 
ondary haulage and that the push- 
ing of cars through the area is not 


proscribed by 75. 1403-10(b). The 


validity of the order under review 
and the reasonableness of the time 
for abatement, therefore, turns on 
the question of whether the 16 left 
section is a main haulage road. 

In the applicant’s normal opera- 
tion, 52 cars are drawn into the mine 
by leche locomotive from the por- 
tal to a point where the main. haul- | 
age line intersects a slope, a distance 
of 7,250 feet. Thirteen cars at a time 
are then lowered by cable down the 
10.2 percent incline of the slope for 
a distance of 7,350 feet to a point — 


where the slope intersects the 16 left 


section. The thirteen empty cars are 
than pushed by electric locomotive — 
through the section 6,530 feet to the — 
loaderhead. When filled, the cars are 


pulled through the section. The ap-— 


plicant has operated in this fashion 
for many years, mining out the 11, — 
12 and 18 left sections. At the pres- _ 


ent time, it is mining an extension 


of the 16 left section and the 17 left 
section. Coal from both sections is 
emptied into the same hopper zone 
which the cars are loaded. 


The company has, for many years, 
pushed cars through the 16 left sec-" 
tion without challenge by either 
Federal or State inspectors under 


- 2Although the notice of violation and the 


order of withdrawal specified section 75.1408, 
it was apparent that the inspector intended 
75.1403~10(b). The pleadings and the evidence 
were directed to an. alleged violation’ of 
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regulations sibsanaaly the same 


as section 75.1403-10(b) - (Exs. B, 
C). The Government has not ques- 
tioned this method of operation. _ 


. The practice was first questioned 


oa Federal Coal Mine Inspector 


John Franco. He obtained. informa- 
tion from his superiors concerning 
the distinction between secondary 
and main haulage in July 1972 and 
discussed.the matter with the ap- 


plicant’s Safety Director in about. 


August 1972 (Tr. 112, 120). After 
inspections in December 1972 and 
January 1978, the imspector issued 
a Notice of Hixtansion=Po Provide 
Safeguards on April 16, 1978, which 
stated : ae 

An investigation in regard to pushing 
trips in 16 left has been underway. Addi- 
tional time was granted (Tr. 113). 


The applicant did not ieee his 
method of operation in 16 left sec- 
tion. The May 1, 19738, Notice of 
Violation—Failure to Provide Safe- 
guards was, therefore, issued allow- 
ing the operator until 8 am. on 
March 8, 1973, to abate. When the 
practice of pushing cars through 
the 16 left section was continued, the 
May 10, 1973, Order of Withdrawal 
was issued at.8 a.m. and was ter- 
minated: at 10:50 a.m. on the same 
day when the operator brought in 
another locomotive and motor man 
so that the empty cars could be 
pulled into the section rather than 
pushed. © 7 | 

In September 1978 the Burean of 
Mines amended its manual to. in- 
clude the —* provision (Tr. 
38, 114; Ex. G): 
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Main haulage roads are interpreted io 
be: (a) the road leading from the surface 
to the section of a one-section mine; (b) 


-from the surface into a multisection 
“mine, and including the roads leading to 


the various sections. of the mine. 

Exceptions to main haulage roads are 
sidetracks or branch lines of limited dis- 
tance which are not ordinarily used. for 
through traffic. Sidetracks, branch lines; 
ete., may or may not extend from any 
main haulage road, Therefore, a main 
haulage road, as referred to in Section 
75.1408-10(b) is a roadway used for the 
transportation of personnel, equipment, 
materials, supplies and/or other articles 
taken. into or out of a coal mine, or sec- 
tion of a coal mine, regardless of alter-. 

nite methods used to transport coal from 
the working faces and regardless of the 
size of the mine. Any branch track lead- 
ing to a nearby installation (pump, com- 
pressor, etc.); or leading to the face of a 
nearby entry, room, crosscut, or pillar 
Place is considered ‘as an exception te 
main haulage roads. 


The inspector testified that his iss 
suance of the notice-to provide safe- 
guards was based upon Bureau of 


Mines policy of which he was in- 


formed and which was followed by 
the manual release of September 
1972 (Tr. 113, 114), and that. he 
would not ie issued the notice 
had he not had the Bureaw’s defini- 
tion of main haulage (Tr. 126). 
The definition of main haulage 
road that appears in the manual is 
a reasonable one. But, independent 
of that interpretation, I have no 
difficulty in concluding that 2 road 
over a mile in length, that in the 
past has serviced three working en- 
tries and presently services two 
working entries, cannot be consid- 
ered. other. than a main haulage 


road. 
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- Consider, for example, a mining 
operation under the exact condi- 


tions existing in the.area of the 16 


left section but with a portal at the 
beginning of that section. Tt could 
hardly be argued that the mine had 
no main haulage road. The fact 


that, in the applicant’s oper ation, | 


coal from different areas of the: mine 
is subsequently transported on 
tracks along with coal from the 16 
and 17 left ‘sections would not con- 
vert what would normally be classi- 
fied as main haulage to secondary 
haulage. The failure of the Govern- 
ment over a long period of time to 
enforce the requirements of the reg- 
ulations related to the. applicant’s 
mine does not affect its validity. 


I conclude that the notice was 


properly issued and that the time 
for abatement was reasonable. — 


‘Dent D. Datsy, 


Administrative Law Judge. — 
; 4 i. of the ten notices of violation. are 


— COAL COMPANY 
(No.9 MINE) 


3 IBMA 78 


~ Decided April fi, 1994 7 


Zeigler Coal Company appeals’ an 
— initial decision by an Administrative 
Law Judge (Judge) assessing civil 


“monetary penalties for violations of 
the Federal Coal: Mine Health and 


Safety Act of 1969 in Docket No. BARB | 


| g-171-P, 
| “Affirmed. 


Federal Coal Mine Health and Safety 
Act of 1969: Appeals: aaa 
- §47-881—74 2 ; 


ZEIGLER COAL COMPANY (NO. 9 MINE). 
April 11, 1974 
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The board will not ‘disturb the findings 


and conclusions of an Administrative Law 
Judge in the absence of a showing that 


the evidence compel a aereny, result, 


APPEARANCES: J, H. Woods, Esq., 


for appellant, Zeigler Coal Company; | 
‘Mark M. Pierce, Esq., for appellee, 


Mining Enforcement and ay Ad- 
ministr oo (MESA), 


OPINION BY ADMINISTRA. 
| ‘TIVE JUDGE ROGERS | 


INTERIOR BOARD OF MINE 
OPE LA LL ONS APPEALS 


Brre Coal Company (Zeigler) 


| appeals to the Board from an ini- 


tial decision and order dated 


July 381, 1978, wherein penalties i in 


a total amount of $2,200 were as- 


sessed for ten violations of the 


Federal Coal Mine Health and 
Safety Act of 1969 (Act)}.2 Seven 


eee on Eeppoet 
4 S8UES Presented 
| i 
Whether’ four alleged violations — 


were proved by a preponderance oe : 
the evidence. | 


OID. 
Whether, as to two alleged viola- 
tions, air quantity measurements 
were taken in the Proper locations 


within the mune. 


Ae LPL, 91-178, 83. Stat. 742-804, 30 U.S.¢.. 


secs. 801-960 (1969). 
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Whether, as to one alleged viola- 


tion, water had been applied within. 


40 at of the working face. 


| Discussion 
J. 


Zeigler contends that the follow- 
ing four Notices of Violation should 
have been vacated on the ground 
that the Federal inspectors who is- 
sued the Notices could not sufhi- 
ciently recall or testify to the cir- 
cumstances obtaining at the time the 


volations — were alleged to have 


- occurred : 


Notice No. 1 FER, 8/30/71, alleging 
a violation of 30 CFR 75.301 in that the 
velocity of air reaching the last open 
erosscut between Nos. 6 and 7 entries 
in the 10 south main west of the op- 
erator’s mine was too low to be meas- 
ured with an anemometer ; 

Notice No. 3 MEM, 9/13/71, alleging 
a violation of section 75.302-1(a) in that 
a line brattice or other approved device 
was not used when coal was being loaded 
on No. 1 unit No. 4 entry ; : 

_ Notice No. &§ MEM, 9/13/71, alleging 
a violation of 75.301—1 in that the velocity 


of the air current reaching the face of 


No. 4 entry where coal was being loaded 
was not sufficient to obtain a measure- 
ment with an anemometer; a 
Notice No. 2 MEM, 9/15/71, alleging 
a violation of 75.801-1, in that the veloc- 
ity of the air current reaching the face 
of No. 8 entry, where coal was being cut, 
was too low to be measured with an 
anemometer. 


At the hearing, held on -Febru- 
ary 12, 1973, Inspector Fred EK. 
Brown, Jr., who issued Notice No. 
1 FEB, testified that he had no 


recollection of this violation other 
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than. what he read: from the No- 
tice. He did state, however, that the 


vanes on the anemometer were not 
turning (Tr. 46). The lack of air 


velocity was corroborated by Mr. 
Millard Gaddis, Zeigler’s safety en- 
gineer, who explained that. a. fan 
was malfunctioning. (Tr. 249.) 

The recollection of Inspector 
Mitchell E. Mills, who issued the 


remaining three Notices was also 


vague. This. inspector was able, 


however, to refresh his recollection 


by referring to notes he had made 


when the Notices were issued and 
served on representatives of the op- 
erator. With respect to Votice Nos. 
3 MEM, 9/18/71 and 4.MEM, 
9/13/71 he recalled, upon referring — 
to his notes, that. he had spoken to © 


two of the operator’s employees 


about the failure to have a line 


brattice or other. approved device 


in use while loading coal (Tr. 77-8, 
89). As to Notice No. 2 MEM, 

9/15/71, the inspector testified that 
he signed but did not write this No- 
tice. He could not recall that he su- — 
pervised the writing of this Notice 
or whether he personally observed 
the conditions described therein. | 
However, Millard Gaddis, who ac- 


‘companied the inspector on this in- 


spection, corroborated the fact of 
lack of air at the face. He stated 
that a line curtain was hung with- 
in minutes after the Notice was is- 


sued and that thereafter an airflow 


of 10,000 cubic feet was measured 
at the face. (Tr. 255.) 

Zeigler’s argument, that the above 
four Notices are inadequate to 
prove the violations in view of the 


. April 11, 1974 
inspectors’ poor ‘recollection, is 


based on our holding in Conn and 
Parker Coal Company, 1 TBMA 
128, CCH Employment Safety and 
Health Guide par. 15,376 (1972). 


In Conn and Parker, we stated that — 


“the mere allegation contained in 
the Notice is not in our view sufii- 
cient. to carry the Bureaw’ s burden 
of proof by a preponderance of the 
evidence, that this ‘violation’ did 
occur.” The Board’s conclusion. in 


that case, however, was qualified by- 


the fact that there was evidence, 
unrebutted by the Bureau (now 
MESA) which tended to negate 


grounds for the issuance of a No- 


tice. Since no such evidence has been 
adduced in the instant case, Conn 
and Parker is inapposite. Moreover, 
it does not appear that the Notices 
in. the present case are deficient.’ 


Accordingly, we find no.error in the’ 


Judge’s conclusion that the four 
violations i in fact occurred and were 
proved by MEST by a prone 


ance OF the evidence. 
The next two notices appealed by 


Zeigler are 1 MEM, 9/14/71, and. 


1 BMC, 9/30/71, both charging vio- 
lations of 830 CFR. 75.301 respec- 
tively, as follows: 


The. quantity of air: renciing the last 
open. crosscut beuweel No. 1 and No. 2 


-2 See, for example, Armco Steel Corporation, 


2 IBMA 359, 80 LD. 790, CCH Employment — 


. Safety and Health Guide par. 17,043 (1973), 
where the Board stated that ‘* * * a sufficient- 
ly specific notice of violation, with proper 
foundation, standing by itself, may constitute 
a prima facie case in some instances * * *,.” 


“ZEIGLER COAL COMPANY 
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room on No. 2 unit on: 10. ‘south was s only 
3,600 feet per minute ; 

The quantity of air reaching the last 
open crosscut on the intake side of the 
No. 1 unit, 8 north panel, was only 3,400 
cubic feet per minute. 


Zeigler does not dispute the low 
readings ‘but contends that the air 
measurements were made in the . 
wrong locations of the Mine under 


30 CFR 75.301-3 which provides 11 in 


pertinent part: 


' (a) When a single split of air is used. 
the volume of air shall be measured at 
the last open crosscut in a pair or set of 
developing entries or the last open cross- . 
cut in any pair or set of rooms which shall 


be. the last crosscut through the line of 


pillars that separates the intake and re- 
turn air courses. When the split system 
of ventilation is used, the volume of air 
shall be measured in the last open CTOSS- — 


—eut through the line of pillars that sepa- 
- rates the intake and return air courses of 
. each split. 


(b). The volume of air at the intake 
end:of a pillar line ventilated by a single 


split of air, shall be measured in the 


intake entry furthest from the return air 
courses and immediately outby the first 
open crosscut outby the line of pillars 
being mined. When a split system of ven- — 
tilation is used, the volume of air shall 
be measured inby the last intake air 
split point. 


Zeigler’s position is that the air 


measurements should have been | 
made at the end of a series of de- 
veloping rooms within the last open. 


crosscut, rather than on the intake 
sides of the. units where the meas-. 


urements were in fact made.® 


8 Zeiger illustrated its contention by means 
of sketches (Exhibits R—-1 and R-3) showing 
the locations on the return sides of the units . 
where, in its view, the air measurements © 


should have been made. 
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We find no ‘merit in Peipieee: S$ ar- 
iment: 30 CFR 75.301-3 does not 
specify the point at which “intake 
air” becomes “return air.” The loca- 
tion at which air volume measure- 


ment is to be made is therefore © 


subj ect to interpretation. At the 
time these two Notices were issued 
MESA’s interpretation was: that 
intake air became return air after 
it had passed the first working place 
in the section (Tr. 197-198). 

Zeigler does not allege that it lacked 
notice of MESA’s interpretation, or 
that different readings would have 
resulted had the measurements been 
taken at other locations. In view of 
the absence of testimony as to 
whether moving the. point of meas- 
urement would Tar made any dif- 
ference in the readings obtained, we 
conclude that an adequate amionint 
of air reached neither of the two 
areas. Accordingly, we find no error 
in the Judge’s determination that 
_these two violations i in fact occurred. 


It | 
Notice of Violation 4° MEM, 


9/20/71, alleged. a violation of 30 
CFR 75.401 in that water had not. 


been applied to the areas within 40 
feet of the working faces of room 


Nos. 1 through 6 on No. 5 unit, 9 


south. 
30 CFR 1. 401 provides as tol 
lows: 


Where widerground nines operations — 


in active workings create or raise ex- 


4By Memorandum dated August 22, 1972, 
MESA changed its interpretation to coincide 
with that. of appellant. The Judge concluded, 
and we agree, that this change does not render 
the prior interpretation invalid (Exhibit R-5). 
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cessive amounts of sage water or water — 
with a wetting agent added to it, or other 
no less effective methods approved by the _ 
Secretary or his authorized representa- 
tive, shall be used to abate such dust, In — 
working places, particularly in distances 
less than 40 feet from the face, water, 


with or without a wetting agent, or other 


no less effective methods approved by the 
Secretary or his authorized representa- 
tive, shall be applied to coal dust on the 
ribs, roof, and floor to reduce dispersi- 
bility and. to. minimize the explosion 
hazard. | 


The record shows int mining op- 


erations were taking place in the 
unit in question when this Notice 
was issued. The inspector testified 


that the 40-foot area was dry. Zeig- 


ler’s safety inspector testified that — 


water had not been applied (Tr. 


259) but that some moisture was 
left from the blasting of coal.* The 
Judge found on these facts that 
water had not been applied within 
40 feet of the working face during - 


coal extraction. Accordingly, he de- 


termined that a violation of section | 
75.401 had occurred. 

Zeigler alleges that the J udge 
aed to take into account that 
water is constantly used during the 
cutting, shooting, drilling, and 


loading of coal. Zeigler admits, 


however, that its allegations re- 
specting the constant use of water 
are not based on evidence of record. 
Such a showing, even if it had been | 
made, would not of itself refute the 
testimony of two witnesses to the 
effect that the area within 40 feet of 
the working face was dry. We, 


5 During the blasting of coal, a negligible 
amount of water is released from so-called. 
“dummies” which are utilized to confine the 
exprosion (Tr. 122). 


17) 


be ESTATE OF THEODORE 
(DECEASED UNALLOTTED PRAIRIE. BAND POTAWATOMI TNDIAN) 


SHOCKTO. 


497 


. April 12, LOTS 


therefore, find no error in the. 
Judge’s determination that this vio- 
lation 1 in fact occurred. 


ORDER : 


WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (48 


CFR 4.1(4)), IT IS HEREBY — 


ORDERED that the decision of the 


Administrative Law Judge IS AF-: 


FIRMED and Zeigler Coal Com- 
pany pay the assessments therein 
specified on or before 80 days from 
the date of this decision. 


: Ca Hncuas, ae 
a hief Admimstrative J eg 


tT CONCUR: 
Davi Doane 


ee tratwe Jud ge. 


| ESTATE OF THEODORE SHOCKTO 


(DECEASED UNALLOTTED PRAI- | 
« RIE BAND POTAWATOMI eee | 


QIBIA 24 2 : 
Decided April 12, 1974 


Appeal from an Administrative Law 
Judge’s decision denying petition for 
rehearing. 


Reversed and remanded. 


205.1.0 Indian Probate: Divorce: 


Indian Custom: Generally 


A divorce in accordance with Indian cus- 
tom may be accomplished unilaterally by 
either of the parties to a marriage. The 
fact of a separation, plus an intention 
on the part of at least one of the parties 


that the acoutation shall be permanent, 
established by competent evidence. is 
sufficient to terminate a marriage. 


An Indian custom divorce dissolves a 
ceremonial marriage as well as an Indian 
custom marriage. 


Before an intention on the part of at 
least one of the parties that the separa- 
tion shall be permanent can be inferred, 
the basis for it must be established by 
convincing evidence because public policy 
favors the continuity of the matrimonial 
relationship. 


325.3.0 Indian Probate: Mamviage: 
Indian Custom: Generally 

In the absence of controlling federal legis- 
lation or formal tribal action, marriages 
of Indians living in tribal relation may 


be contracted and dissolved: in accord | 
ance with Indian custom. . 


390.1.0 Tidien Probate: ‘State. Law! 


_ Applicability: Generally 


The Department is required to apply the | 
laws of state in which the allotment is 
located in determining the heirs of de- 
ceased allottees. - . 

881.0 Indian Probate: Secretary’s Au- 

thority: Generally | 
The Secretary of the Interior in the ab- | 


sence of specific legislation, has exclusive 


jurisdiction to determiné the heirs of an 


Indian who dies intestate before the ex- 
- piration of the trust period of the dece- 


dent’s land. 


APPEARANCES: John E. Kruschke, 
Esq., for appellant, Mary Jane Shockto, 


OPINION BY. 
ADMINISTRATIVE 
JUDGE WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 
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This aepeal filed by Mary Jane 
Shockto through her attorney, here- 


inafter referred to as appellant, is. 


from an order denying petition for 
rehearing duly made and entered on 
January 11, 1978, by Administra- 
tive Law Judge Vernon J. Rausch. 
- Theodore Shockto, hereinafter 
referred to as the decedent, an un- 
allotted Prairie Band Potawatomi 


Indian, died intestate December 5, 


1970, a resident of the State of Wis- 
consin, possessed of inherited trust 
interests situated in the State of 
Kansas. A hearing was held and 
concluded by Administrative Law 
Judge Vernon J. Rausch on Sep- 
tember 16, 1971. Thereafter, on Jan- 
uary 11, 1973, an order determining 
the heirs of decadent was duly made 
and entered by the Judge. The ap- 
pellant in said order was found not 
to be an heir. | 

The appellant on March 8, 1973, 
timely filed a petition for rehearing 
from the order of January 11, 1973, 
supra. Although not alleging any 
newly discovered evidence which 
would alter the findings of fact set 
_ forth in the decision of January 11, 
1978, the appellant requested a re- 


hearing on the ground that the | 
withstanding the Act of August 15, 
1953, Public Law 280, 67 Stat. 588, 


Judge erred in finding that an In- 
dian custom divorce existed between 
the decedent and appellant. The fol- 
_ lowing assertions were made as 
basistherefor: | 

mk Although for 1 many years prior 


to the death of Theodore Shockto, 


this petitioner, his wife by civil 
ceremony, had not resided with 


_ Theodore Shockto, she continued as 


his wife and to her knowledge her 
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7 ‘husband did not at any time take 
on another wife by Indian custom, 


and she, the petitioner, considers 
herself to be the wife of Theodore 
Shockto, deceased, by virtue of their 


civil ceremony. 


2. Although Margaret Thunder. 
claims to be the wife of Theodore 


-Shockto by Indian custom, they did 


not reside on the reservation, but 
did in fact reside in Monico, Oneida 


County, State of Wisconsin. 


3. There was testimony in the 
hearing by this affiant [sic] to the 
effect that she and her husband had 
planned to move to Kansas shortly 
before his death, and she had seen 
and talked to him and been with him 
prior to his death which would 
eliminate a presumption that sepa- 
ration was permanent. 

The Judge denied the petition on 
April 30, 1973 and affirmed his prior 
order of January 11, 1973, wherein, 
among other things, he had found: 

(1) That the ceremonial marriage 
between the decedent and the ap- 
pellant had been terminated by an 
Indian custom divorce, and 

(2) That a valid Indian custom 


marriage existed between the dece- 


dent and Margaret Thunder not- 


28 U.S.C. $1860 (1970), and — | 
(3) That Margaret Thunder as the | 


- surviving spouse was entitled to an 


undivided. one-half interest in the 


decedent’s estate under the Kansas 
Laws of Intestate Succession. 


It 1s from the foregoing decision 
of April 30, 1973, that the appeal 
herein has Been taken. . | - 
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In aupport of her appeal, the ap- 
pellant in effect contends: | 

(1) That no Indian: custom di- 
vorce was accomplished between the 
appellant and decedent prior to the 
effective date of Public Law 280, 
supra. 

(2) That no Tadian custom mar- 
riage could have taken place subse- 
quent to the passage of Public Law 
280, supra, and | 

(8) That the appellant by virtue 
of Public Law 280, supra, was. the 
surviving spouse of the decedent and 
entitled in such capacity to share in 

the decedent’s trust estate. 
_ There appears to be only two is- 
sues in this case which need resolv- 
ing; viz: 
(1) Was an Indian custom di- 
vorce accomplished between the de- 
-cedent and appellant: prior to Au- 
— gust 15, 1953, the effective date of 

Public Law 280? 
~ _- (2) Could an Indian custom mar- 
riage be accomplished subsequent to 
August 15, 1958, the effective date 
— of Public Law 280? 

An examination of the record 


_ clearly indicates the lack of evidence 


to substantiate an Indian custom 
divorce prior to the passage of Pub- 
lic Law 280. No clear intent on the 
- part of the decedent to permanently 


separate from the appellant prior 


to August 15, 1953 appears in the 
record. On the contrary, from the 
testimony it appears that the intent 
on the part of the decedent to per- 
manently separate from appellant 
_ took place after the effective date of 
Public Law 280, 


The Board is not ahmindttul that 
a divorce by Indian custom may be 
accomplished by one of the parties 
to the marriage by the separation 


plus an intention on the part of at 


least one of the parties that the 
separation shall be permanent. 
Estate of Hugh Sloat, [A-74 (April 
10, 1952). Moreover, this result is 
also accomplished even though the 
parties concerned had gone through 
the form of a ceremonial marriage. 
fistate of Noah Bredelt, 53 I.D. %8 
(19380). , 

However, before | an intention on 
the part of at least one of the par- 
ties that the separation shall be 
permanent can be inferred, the basis — 
for it must be established by con- 
vincing evidence, because consider- 
ations of public policy favor the 
continuity of the matrimonial re- 
lationship. E'state of Sarah Bruner, 
IA-2 (September 28, 1949). 

There appears to be no question | 


in the case at bar that an Indian — 


custom divorce could have been ac- 
complished between the decedent 
and appellant in the absence of spe- | 
cial statutory authorization. How- 
ever, such does not follow in this 
case because of an intervening stat- 
ute [Public Law 280] which in es- 
sence. required marriages among 
Indians in Wisconsin to be accom- 
plished and terminated in accord- 
ance with state law subsequent to. 
its passage on August 15, 1958. 
The statute in question or in issue — 
herein is the Act of August 15, 1953, _ 
67 Stat. 588, codified in 28 U.S.C. 
§ 1360 (1970), whereby Congress 
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vested in five states—California, : 


Oregon, Minnesota, Nebraska, and 
Wisconsin and Alaska by later 
amendment—jurisdiction, civil and 
criminal, over Indians without any 
further required legislative action 
on the part of the respective states. 


Only sections 4(b) and (c) of the 


Act appear relevant and applicable 
to the issues before this Board. The 
foregoing sections of the Act 
provide: | 


4(b) Nothing in this section shall au- | 


thorize the alienation, encumbrance, or 
taxation of any real or personal property, 
including water rights, belonging to any 
Indian or any Indian tribe, band, or com- 
munity that is held in trust by the United 
States or is subject to a restriction 
against alienation imposed by the United 
‘States; or shall authorize regulation of 
the use of such property in a manner 
inconsistent with any Federal treaty, 
agreement, or statute or with any regu- 
lation made pursuant thereto; or shall 
confer jurisdiction upon the State to 
adjudicate, in probate proceedings or 


otherwise, the ownership or right to pos- 
session of such property or any interest 


therein, 
4(¢c) Any tribal seditanes or sistoni 


heretofore or hereafter adopted by: an. 


Indian tribe, band, or community in the 


- exercise of any authority which it may 


possess shall, if not inconsistent with 
any applicable civil law of the State, be 
given full force and effect in the deter- 
mination of civil causes of action pur- 
suant to this section. 


The Judge in his decision appar- 
ently takes the position that 4(b) 
of the Act quoted above reserves to 
the Department of the Interior ex- 
clusive jurisdiction in such matters, 
among which, includes the right to 
recognize Indian custom marriages 
and divorces for inheritance pur- 
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poses. Apparently the Judge is of 
the further opinion that under 4(c) 
of the Act recognition of Indian 
custom marriages and divorces is. 


- not inconsistent with the civil law of 


Wisconsin. 
We are not wholly i in iomeentiont 
with the Judge in his conclusions. 


We agree fully that the right to ad- 


judicate in probate proceedings 
rests with the Department of the 
Interior pursuant to the Act. We, 
however, do not agree that the Act 
in the adjudicatory process pre- 
cludes the Department from apply- 
ing state law relative to the issue of 
marriage or divorce. Application of 
state law in no way vests or at- 
tempts to vest jurisdiction in the 
state over such matters. It merely 
sets forth a standard or criteria to 
be applied in resolving questions of 
marriage and divorce. Further- 
more, we do not agree with his con- 
ev iene that the recognition of In- 
dian custom marriage and divorce | 
are not inconsistent with the civil 
law of Wisconsin relative to domes- 


tic relations. 


The legislative history of Public 
Law 280 appearing in Vol. 2 U.S.C., 
Congressional and Administrative 
News (83rd Congress, Ist Sess., 
1953) indicates that the legislation 
had two coordinate aims: first, 
withdrawal of federal responsibil- 


ity for Indian affairs wherever 


practicable; and second, termina- - 
tion of the subjection of Indians to 

federal laws applicable to Indians 
as such. We find nothing therein 
that would lead us to conclude that — 


‘Indians were intended to be exempt 
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from sans laws regarding domestic 
| relations. 


The purpose of Public Law 280 


is set forth quite: clearly and suc- 


einctly i in Rincon Band of Mission 
indians v. San Diego County, 324. 


F. Supp. 871 (D.C. Calif. 1971) 
wherein the Court stated: | 


It appears that the purpose of Cri arene 
in. passing Public Law 280 was to permit 
the Indians to become full and equal 
citizens of their respective states and. to 
terminate the wardship of the federal 
government over their affairs. * * * — 


~ Section 4(c) of the Act gives” 


recognition to any tribal ordinance 
or custom heretofore or hereafter 


_ adopted by an Indian tribe, band, 


or community, provided such are 


_ not inconsistent with any applicabl le 
—etvil law of the state. (Italics sup-. 


plied.) | 
_ In the case at bar, gi 
nition to Indian customs regarding 
divorces and marriages, subsequent 
to August. 15, 1958, would be clearly 
inconsistent sith the civil law of 
the State of Wisconsin. Accord- 


ingly, we must conclude that by vir- 


_ tue of section 4(c) of the Act that 
the purported Indian custom mar- 
riage between the decedent and 
_ Margaret Thunder Shockto cannot 
be recognized for inheritance of the 
decedent’s trust property. 


| In- view of the reasons herein- 
above set forth, our answer to the 
two questions hereinabove posed, 


must be in. the negative. Accord- 
ingly, the Board finds: 


(1) That no Indian custom di- 


‘vorce was accomplished between the 


“decedent and ae beth resi- 
dents of Wisconsin, prior to the — 
effective date. of Public Law 280, 
and 


(2) That by virtue of Public » 
Law 280 the purported Indian cus- 
tom marriage between-decedent and 


Margaret Thunder Shockto, also a 


resident of Wisconsin, cannot Pe 
recognized, and | 
(38). That the- ‘appellant: was the 


legal surviving wife of the decedent 


and therefore entitled to inherit in 
his estate in such capacity. | 
Accordingly, it follows that the 


decision of the Administrative Law 


Judge dated April 30, 1973, denying 
the appellant’s petition for rehear- 
ing should be reversed and re- 
manded to him for entering an 
order consistent with the views and 


7 ee findings set forth herein. 
iving recog- ee 


NOW, THEREFORE by virtue 


of the authority delegated to the 
Board of Indian Appeals by the | 


Secretary of the Interior, 43 CER 
4.1, the Administrative Law Judge’s 


decision of April 30, 1978, is hereby 


REVERSED and the matter is 
hereby REMANDED to the said 
Judge for the purpose of entering 


an order consistent with the find- | 


ings herein. | 
This decision is fina] for ‘the 
Department. | | 
Atexanper H. Wison, _ 
Administrative Judge. 
I concur: 


Mrrcoueiy J. Sanaen, 
Administrative Judge. 
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- CERTIFIED—RETURN RECEIPT 
‘REQUESTED. — 


Contract No, 14-06-D_6682, Specifica- 


tions No. DC-—6703, Earthwork, Con- 


crete Lining and Structures for San 
' Luis Drain, Bureau of Reclamation. 


Motion Granted in Part. 


Rules of Practice: Appeals: 
ery—Rules of Practice: Witnesses . 


A contractor’s request to the Board to 
initiate action pursuant to 5 U.S.C. § 804 
(1970), to obtain an Order of a United 
States District Court directing the is- 
suance of a subpoena to retired Govern- 
ment employees, who cannot therefor be 
compelled by the Board to testify, requir- 


ing their appearance for the taking of - 
their depositions in an appeal, is denied - 


where the contractor has not shown that 
' it has exhausted other. means of obtain- 
ing the testimony sought, 3 


APPEARANCES: Mr. 
Smith, Attorney at Law, 
Aitken, Smith, Greer, Overcash  & 
Spangler, Lincoln, Nebraska, for ap- 
pellant; Messrs. William A. Perry, Al- 
bert V. Witham, Department Counsel, 
Denver, Colorado, for the Gevernment, 
OPINION BY 


ADMINISTRATIVE 
JUDGE KIMBALL 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Discov- 


Richard W. 
Woods, ° 


OF THE INTERIOR 


Order - | 


[81 LD. 


The appellant has requested the 
Board (1) to institute appropriate 
action pursuant to 5 U.S.C. § 804 


(1970), to obtain an order of the 
‘United States District Court, Den- 


ver, Colorado, directing the issuance - 
of a subpoena to Messrs. Frank EK. 


‘Rippon, Lloyd F. Weide, and David 
Weinberg, requiring them to appear 


for the taking of their depositions 


_in this appeal, and (2) in the event 
that the depositions of Messrs. Rip- 


pon, Weide and Weinberg fail to 


provide certain information sought, 
to permit the taking of the deposi- 


tion of Dr. Jack W. Hilf. 

- This is an appeal under a con- 
tract for construction of concrete- 
lined drains, unlined drain ditches 
and various concrete and pipe struc- 
tures, and related earthwork. In a 
findings of fact and decision, dated 
July 26, 1971, the contracting officer 
determined that the appellant. was 
entitled to an equitable adjustment 
of $60,766.34. In its complaint ap- 


| pellant requests an equitable adjust- 


ment of $1,756,999. 
The appellant asserts that 0] ne 


: of the central 3 issues is the nature of 
the Government’s description of the 
project, the choice of the Govern-. 


ment of its design criteria for the 
project, and the correlation of such 


design criteria with the under- 
ground exploration of the project 


site and other information available 
to the Government with respect to 
subsoil condition.”.The Board has 
previously authorized the taking of 
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depositions of Government employ- 
ees who were alleged to have been 
instrumental in the selection of the 
design features. for the drain and 
particularly the design of the foun- 
dation for thé lining protective 
drain and the concrete liming of the 
drain. . | 

According to the ppallant the 
deponents examined thus far “have 
denied responsibility for the design 


decision that eliminated a con- 
38-5-inch thick “gravel 
_ blanket up the side slopes under the 


tinuous” 


concrete lining” and have also de- 


nied “knowledge of who may have” _ 
the attendance of a prospective wit- 


been responsible for such decision. 
As alleged in par. 8 of the appel- 


lant’s moving affidavit, they “have — 


surmised that such decision was 


made by either Mr. Lloyd F. Weide, 
Mr. Frank E. Rippon, Mr. H.'K.. 


Brickey (who is deceased), or pos- 


sibly Dr. Jack W.. Hilf, or some — 


combination of them.” We note the 


omission of Mr. Weinberg’s name — 


from the list, although his role as 


narrative specification writer is 


mentioned in the affidavit. 


Since Messrs. Rippon, Weide and | 


Weinberg have retired from Gov- 
ernment service and the Board thus 
cannot compel their depositions to 


be taken, a subpoena is sought to 


require their attendance for this 


purpose. If their depositions “fail to 
discern who selected the design for 


the * * * foundationing and lining 
protective drain and who rejected 
from the design the gravel blanket 
under the concrete lining and up 
the side slopes and the reasons there- 


voluntarily. Our 
strongly encourage such endeavors 
in connection with applications for 
depositions, as we have previously 


for,” the appellant requests that Dr. 
Hilf’s deposition be authorized. _ 
Department counsel has advised 


_ that it made available to the appel- 


lant, at the appellant’s request, the 
idee: and telephone numbers of 
Messrs. Rippon, Weide and Wein- 
berg, and “assumed” they would be 
“contacted.” The appellant indi- 


cated it has not availed itself of this 


opportunity because it does not want 
“to simply interview them” or “talk 
to them informally,” but wishes “to 
place the witnesses under oath at 
the time they are questioned.” 

Our lack of authority to compel 


ness who is not subject to Board 
order * does not. diminish a party’ S 
right to contact him to. determine 
if he will appear for examination — 
policy. is to 


pointed out: 


Parties should avail themselves of. the 
opportunities open to them through a | 


voluntary exchange of information. Be- 


fore coming to the Board for formal re- 


lief, all. such informal avenues should be . 


exhausted. ee RE C, 


‘In this case siienkivs discovery has 


already taken place. Before initiat- 
ing another wave of discovery, con- 
tacts on an informal basis among 


1 We noted in an earlier proceeding in this 
appeal that the Board can. order only those 
persons employed by or under the control of 
the parties to appear for examination. Carl — 
W. Olson & Sons Co., TBCA—-930-S—71 (Octo- 
ber 15, 1978), 78-2 BCA par. 10,269. 

“a@Iversen Construction Company, IBCA- 
981-1-78 (May 1, 1973), 80 I.D. 299, 301, 
73-1 BCA par. 10,019, at 47, Oat. 
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counsel and. prospective. ehinsieee 
should be utilized to determine if 
‘more formal inquiry, might ; be 
| useful. cat 

The pala here ies not ee 
onstrated . that informal - contact 
with. Messrs. Rippon, ‘Weide and 
- Weinberg. would be -fruitless.. Ap- 
‘pellant’s counsel has. overly as- 
serted that he- does not want “to 
simply interview them” or to “talk 
to them informally,” but that. he 
wants them to testify under oath. 
‘There has been no showing that any 
or all of them would refuse to ap- 
pear for examination under oath 
voluntarily. | 
. Before requesting the Board to 
activate the rather cumbersome 
machinery of 5 U.S.C. § 304 (1970) 
to obtain a subpoena directing them 
to testify, the appellant should have 


first determined that they would re- 


- fuse to appear except by virtue of 
compulsory. process. The Board 
should not be called wpon to initiate 
action under 5 U.S.C. § 304 (1970) 

until all other means of obtaining 
the testimony sought have been 
exhausted. 


As for Dr. Hilf, we previously. 


refused to permit his deposition to 
be taken on the ground that he is 
the Government’s expert witness 
and as such is traditionally examin- 
able only upon a showing of excep- 


tional circumstances. We held that 


appellant’s application to take his 
deposition was renewable, however, 
where necessary, respecting matters 
of his direct involvement.* 

It appears from the appellant’s 


° Carl Ww. aiden: note 1, supra, at 48,470, 
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- description of the testimony hereto- 
fore elicited that Dr. Hilf may be 
able to furnish the information the 
appellant is seeking, which has not 
been educible from the other wit- 
nesses examined. We, therefore, 
hold that upon the conditions here- 
inafter appearing, the appellant 


may take the deposition of Dr. Hilf 


for purposes of discover; y only, 
limited to the following inquiry: 


| whether he revised or approved the 


design for the San Luis Drain and 


the lining protective drain; whether 


he. decided or. participated in de- 


signing the foundation for the con- 


crete lining and whether a. gravel | 


blanket under the side slopes should 


be eliminated from the design of the: 
drain and the reasons for such 
decision. © 

The appellant, oe oe will not 


be permitted to take Dr. Hilf’s dep-. 
osition, as well as the depositions - 


of Messrs. Rippon, Weide and 
Weinberg. According to Depart- 
ment counsel, as of March 4, 1974, 
depositions for discovery purposes 
by appellant have produced over 


1600 pages of testimony and nearly 


160 exhibits. Additional extensive 
examination would appear to be es- 
sentially . duplicative in nature and 


_ oppressive. 


Accordingly, the appellant must | 
now make an election. It may ex- — 
amine Mr. Rippon, Mr. Weide, or 
Mr. Weinberg under oath on a vol- 
untary basis, if possible, for discov- _ 


ery only, after having determined 


on an informal basis -who. is most 


_ likely to be able to furnish the in- 
formation sought, or it may take 


185). 


Dr. _-Hilt’s 


ate action. “under: 5 US. C. 


appear for the taking of his deposi- 
tion. Appropriate arrangements are 


7 to be made between counsel. 


* Conclusion... 


the body of the Order: 7 

7 (1) the request ford issuance ofl a 
| subpoena. under 5 U S. C. § 30f is 
denied; 


(2) the ne ne the ie of 


» ‘Dr, Hilt’s deposition 1 is granted.. 
- Supraran P. Kran, a 
A dminis trative J udge. . 
To CONCUR: eee tes 
* aout a sy Oe? 
O. lee ne Adminis trative id udge. 


UNITED STATES FUEL coax 


3 TMA $7 oo 


A eat be United States Fuel Company - 


from a decision: by an Administrative 
‘Law Judge in Docket No. DENV 73- 


107-P assessing penalties in the aggre- 
gate amount of $1,365 for various vio-. : 


\ UNITED. STATES FUEL COMPANY ©... 

. | _ Aprit 15, 1974 
depésition limited ine 
scope as above. If voluntary testi- 
. mony - ‘under oath cannot be ‘ob- 
_ tained from Mr. Rippon, Mr. Weide, — 
or Mr. Weinberg, and if Dr. Hilf 
is unable to furnish the specific in- 


_ dition 


‘ioe A pritt ri 5, 1 10974 


185. 


lations of the Federal Coal Mine Health | 


cic] Safety Act of 1969, 


Affirmed. 


Federal Coal Mine Health and Satety can 
a Act of 1969: Hearings: Procedure - 
formation sought, at the Fequest of | 
g 304. - 
: (1970) for the issuance of a sub- 
_ poeria to Mr. Rippon, Mr. Weide, ' 
or Mr: Weinberg directing the one 
 appellant’s counsel has selected to: 


An Administrative Law Judge was: 
obliged to dismiss and-remand to the As- 
sessment Officer under 43 CFR. 4, 545(b), 
37 F.R. 11462 (June 28, 1972), until its. 
repeal on April 24, 1978, upon the actual ; 
failure of an operator: to appear at a_ 
hearing but not: upon the mailing or filing | 
of a statement. of. intent not to- appear. = 


Federal Coal Mine Health and Safety. 
Act of 1969: Penalties: Penalty | 


| Against Operator — 


An Administrative Law. Judge - is war- : 


“Under the conditions ef forth: in 


ranted in. concluding that there is a lack | | 


(of good faith in achieving rapid com-— 


pliance where an operator waits‘ two : 
months after notification to abate a con-- 
which could have been. accom- 
plished in approximately one hour, 


- APPEARANCES: Richard H. Nebeker, 
_-Esq., for appellant, United States Fuel 
_.. Company; Eleanor 8. Lewis, Esq., for 
_, appellee, Mining Enforcement and. 
: | Safety Administration. : 


OPINION BY es 
ADMINISTRATIVE 
JUDGE DOANE 


inion 3 BOARD OF MINE. 


| OPERATI ONS APPEALS. . ‘ 
United ‘States Fuel ea 


(hereinafter the operator) appeals _ 
from.a default. decision, dated Au- | 
~ gust, 28, 1973, rendered by an Ad- 
ministrative Law J udge (herein- . 


after the Jd dees in 2, penslty pro- 
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ceeding pursuant to section 109 of 


the Federal Coal Mine Health and 
Safety Act.of 1969.1 Penalties were 
assessed in the aggregate amount of | 
$1,865. The pertinent questions. 


raised on appeal concern: (1) the 


operator’s alleged rights under the 
decision of the United States Dis-. 
District of 
Columbia in Vational I ndependent 


trict Court for the 


Coal Operators Association v. Mor- 
ton (hereinafter W/CO'A)?; (2) 
the Judge’s refusal to dismiss pur- 


suant to 43 CFR 4.545 (b), 87 FR. 
11462 (June 28, 1972)!; and (3) the’ 

 Judge’s treatment of the good faith 

criterion in assessing a-penalty upon _ 
- Notice 1 CET dated August 2, 1972.. 
Other arguments have been put: for- 
ward in the brief by the operator, 
- but we deem them to be without. 


merit and too insubstantial to re- 


- quire explicit. analysis for the. pur- 


; poe of this decision. 
| | Discussion | 
"With repeat to the NICOA issue, 


we note that the district court in: 


that case held invalid. a proposed 
order of assessment which had be- 


come final by operation of law. 30. 


CFR 100.4(e).3 We have heretofore 
| held that: Sperone. arguments 


LPL, 91-173; 83 Stat. 742-804, 30 U.S.C. 


- §§ 801-960 (1969). 
2357 F. Supp. 509 (D. D.C. 1973). 


_. 8The judgment of the district. court. was” 
reversed recently in National Independent | 
Coal. Operators. Association y..Morton, Civil. 


Action No. 73-1678, CCH Employment Safety 
and Health Guide par. 17,266 (D.C. Cir. 1974). 
| Contra, Morton v. Detta biel Ine. et. al, 
No. 73-1152 (Sd Cir. mines 


DEPARTMENT 


OF THE INTERIOR [81 ILD. 


claiming prejudice to substantial 
rights as a result of the Secretary's 


informa] assessment: procedures con- 
tained in 30 CFR part 100 must be 
rejected on the ground that penalty 


proceedings before Administrative 


Law Judges are de novo. See West- 
ern Slope Carbon, Inet and United 


States Fuel Company.’ We, there- 
fore, reaffirm our previously stated 


position and reject the operator’s 
allegations. of error based. on the. 
NICOA case, 7 


Oe MS oS 
With respect to the dperator’s 
contention. concerning | its rights 
under 43 CFR 4.545(b), which was © 


| applicable only to penalty proceed- 
7 Ings, some procedural background is | 
_ in order. A hearing in this case was — 
set for April 97, 1973, but the oper- _ 
ator advised the J udge; by letter 


dated April 23, 1973, and received 


é April 25, 1973, that it did not intend — 


to appear at the scheduled hearing — 
and that summary decision pursu- — 


ant to 43 CFR 4.545(b) was. ex- 


pected. That regulation provided : ; 


(b) Where an oper ator. or miner failed — 


to respond to. such an order to show 


cause or fails to appear at a hearing, the — 


Examiner shall order the proceedings 


summarily dismissed and remanded to the 
Assessment Officer,,who shall enter the 


- final: proposed. order of assessment as.the 
final order of the Department and In- | — 


stitute collection sa ae 
addéd.) — oe i 


42 IBMA-161, 80 LD. q07 CCH Employ- 


‘ment Safety and Health Guide par. 16,300. | 
(1978). 


52 IBMA 315, 80 LD. 739, CCH ine 10% | 


- ment Safety. and Health Guide par. 16, 954 | 


(1973). . 


at, 
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The operator urges that this rule 


_ applies to this case, despite its re- 


peal by. general. amendment pub- 


lished‘'in the Federal Register:on 


April 24, 19738,° because “service” 

‘by mail upon the J udge was had on 
A-pril 23. In our opinion, the oper- 
ator’s letter 1s wholly irrelevant be- 
cause the pertinent portions of the 
regulation quoted above required 


dismissal upon an actual failure to — 


appear and not upon the mailing 


or filing of a statement of intention - 


not to appear. We conclude there- 


_ fore that the Judge did not err in| 


refusing to dismiss pursuant to 48 


CFR 4.545(b), as that rule existed 


| | pe to o Agri 24., 1973. 
TL 


‘The third issue raised by the op- 
erator concerns the Judge’s finding 2 
of an “extreme” lack of good faith 


in achieving rapid. compliance re- 
lated to Notice 1. CET | 
charged the operator with a vio- 


lation of 30 CFR 75.1306. That 


regulation requires that explosives 


and detonators be kept in substan- 
tial containers with no metal ex-— 
posed on the inside. The Judge 


found that metal bolts were pro- 
truding into the interior of a pow- 
der magazine, a condition which he 


- determined to be a violation of that’ 
regulation. He concluded that there 
was an extreme lack of good faith — 


in achieving rapid compliance be- 


cause the operator waited almost. 
two months before correcting a.con-— 
dition which could have been abated 


438 FR, 100867, 


which . 


15 IBLA 232 


in one hour. (Dee. 3.) On appeal, a : 
the operator argues that the Judge — 


failed to take into account exten-— 


sions of time to abate granted by - 
federal inspectors. (Tr. 9.) Al- 
though the record indicates that the 
operator ultimately abated the con- 
dition, we are of the opinion that. 


there was no error in the Judge’s » 


conclusion. that good faith in 
achieving rapid compliance was not 
demonstrated. We believe that the. 
extensions of time granted by var- 
ious inspectors were proper ly dis- 
regarded by the J udge in ve 


| circumstance. 


WHEREFORE, aaa to the 


: pean delegated to the Board - 
by the Secretary of the Interior © 

(48 CFR 4.1(4)), the decision in 
the 


-above-entitled — docket Is. 
AFFIRMED. — a 


. . Dis Doann, | 
mo cers: udge. 


I CONCUR: 


CE. Rogers, 


Chief Administrative Judge. a 
ESSEX cincicnseatintnck, INC.. 


Decided Apri 16, 1975 


Appeal from a decision by the Arizona -- 
State Office, Bureau of Land Manage- — 
ment, dismissing a protest against pri- 
vate exchange A 4591. 


Affirmed in parts reversed in part. 


Applications and Entries ‘i Generally — | 
Exchanges of Land: Generally—Min- — 
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ing Claims: Tands Subject to—Private 


Exchanges: : Generally—Private Ex- » 


changes: Protests 


By regulation the filing of a formal ex- 
change application under the Taylor: 
Grazing Act, 43. U.S.C. ‘§ 315¢(b): (1970), . 
segregates the. selected land from appro- | 
priation under the mining laws. A min- 


ing claim located on such land thereafter 


is void ab initio and affords no basis for 


a. protest against the exchange. 


Applications and Entries: ‘Generally — 
Mining Claims: 


Claims: 


Patent—Private Exchanges: : 


Waiver 


The holder of a mining claim who fails 
to file notice of his adverse claim against 


a conflicting mineral patent application 
in accordance with 30 U.S.C, § 29 (1970), . 


may not thereafter assert his claim as a 
bar to the issuance of the mineral patent, 


but he may assert his claim in a protest 
against a subsequent private exchange: | 


application for the same conflicting lands. 
Mining Claims: . 
- Patent 


A holder of a mining claim -is not re- 
quired to institute adverse proceedings 
pursuant to 80 U.S.C. §§ 29 and 30 (1970), 


where the notice of publication of, a_ 


mineral patent application expressly ex- 


cludes the area of the claim in conflict. 
Exchanges of Land: Generally—Min-. 
ing Claims: Determination of Valid- _ 
ity—Mining Claims: Hearings—Pri- - 


vate Exchanges: Generally 


Land. within a mining claim validated by 


a discovery before a conflicting private . 
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Generally—Mining 
Litigation—Mining Claims: 
-Pro- | 
tests—Rules of Practice: Protests— . 


Generally—Mining | 
Claims: Litigation—Mining _ Claims: . 


[81 E.D.° 


ere application is filed is not avail-. 


able for selection in exchange, but if the 
7 claim is not ‘valid the land status is NOL 
affected. However, a mining claim can-. 


not be declared invalid for a lack of'a_ 
discovery without due notice to the claim- 
ant and opportunity for a hearing. 


Exchanges of Land: Generally—Min- | 
eral: Lands:  Generally—Mineral - 


Lands; Mineral Reservation—Mining - 


- EX#. 


| Claims:  Generally—Private: | 
- changes: Generally—Private Ex-: 
changes: TOE. SayaoN reais : 


= Act: Generally 


Land which might be’minéral in -char-: 
acter. may be selected’ for a private ex. 
change under section 8(b) of the Taylor 
Grazing Act, 43 U. 8. C. §315g(b) (1970), . 
without a mineral. reservation, if the pub- . 


~ lie interest is served and the values of 
the selected lands: are not less than the 


offered lands. A protest against such an 
exchange is properly denied where no 
conflicting right to the selected land is 


: shown, : 


Administrative ‘Procedure: : Adminis- 7 
trative Procedure Act—Constitutional | 
Law: Due Process—Exchanges of. 
Land: Sfengrally—Hearings—Bules of . 
Practice: Protests o.. : 


A protester against a. Gipata: aechanue 


who has no legally. cognizable conflicting 


} rights in the. selected land has no right 


toa formal hearing under the Adminis- 
trative Procedure Act, 5 U.S.C. § 554 — 


'. (1970), or oOn.due. process grounds when 
_ his protest is considered in accordance. 
with the rules. of this Department. 


APPEARANCES: ‘Leo N. Smith, ‘Esq., 


of Verity and Smith, ‘Tucson, Arizona, — 
for appellant; Jerry L. Haggard, Esq., 


of Evans, Kitchel. and qd enckes, of - 
Phoenix, Arizona, for appellee. : 


| sn ss 
OPINION BY ADMINISTRA- 
TIVE JUDGE. THOMPSON 


| INTERIOR BOARD OF LAND 
| a APPEALS - 


— ae International, Ine, hai ap- 
_ pealed from a feeig on dated. Jan- 
- uary 2, 1978, by the Arizona State 
Office, Bureu of Land Manage- 


ment (BLM),. dismissing its pro- 


test against the consummation of an. 
| between. the 
_ United States and Phelps Dodge 
Corporation under ‘section 8(b) of - 
- the Taylor Grazing Act of 1934, 48 — 

— Stat. 1272, as amended, 43 US. © 


exchange of lands 


§ 815¢(b) (1970). 


The issues raised by Essex’s pro-- 
test and appeal arise from the fol-_ 
factual background. - Tn 
Phelps’ Dodge filed — 
mineral patent application A 828. 
for 23. contiguous lode mining 


; lowing : 
April 1967, 


claims including the F oothill Nos. 


. 34 and 35 claims within T.5 Ds. R. 
— 626 E.G: & S.RM., , Arizona. Nocee. 


of. de patent — ‘application Was 


__ posted on the ground and was pub- 
lished in a local newspaper during — 
. the period from October 11 to De- | 

No adverse claim - 

_ was filed. Mineral survey 4632 cov- 


cember 6, 1967. 


ered. the group of the lode claims 


~ anda final. mineral certificate for. 


the’ claims issued March 25,. 1968, 
subject to verification of a dig. 
covery. No formal action was taken 


by the Bureau with respect to the 
‘mineral patent application, but ap- 
parently Phelps. Dodge was. in-- 


formally advised that Bureau min- 


_ eral examiners had concluded there | 
: was insuflicient proof of al discovery | 
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of a valuable minéral! deposit to. 
: support 
patent. 


issuance of: mineral 
On March 98, 1976. , Phelps Dodge 
filed «its: ‘application. to’ exchange ; 
certain land it owned within the _ 
Sitgreaves National Forest. for the 


; selected land described. as Tract 37; ce 


T.5S., R. 26 E., which covers. land 
within: its. naireral patent applica-_ 
tion and mineral survey 4632. On_ 


October 21, 1970, the selected. land 


‘suitable for 
Thereafter 
Phelps Dodge filed further infor- 


was elnsatted’ as: 


mation. and documents as requested 
and: an appraisal was made of the 
offered and selected lands, Notice of 
the proposed exchange was pub- | 
lished in a local paper beginning on . 

October 11, 1972. In response, on 
December 8, 1972, Essex protested — 


the exchange, raising two primary 
(1) that the selected 
land is mineral in character and not 


subject to exchange under the Lay- 
lor Grazing Act; and (2) that the 
exchange conflicts in part with two 
unpatented mining claims which it | 


owns or has an interest in, namely, 
the Sandwash 2 and D&L claims. A 


copy of a private survey map in-~. 
cluded with its protest shows the a 
Sandwash 2 overlapping the Foot--.. 


hill 35 claim, and the D&L overlap- | 


ping the Foothill. 34. Tract 87 is. 
shown as covering only a portion of © 


the two Foothill claims, The map 
shows each of Essex’s claims to be | 
in conflict. with Tract 387 as to. a 


small triangular area. 


In dismissing Essex’s pr otest, the ie 
Bure eau indicated with respect to the ae 
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- first objection that even if ce Se- 
-_ Jected land is mineral in character > 
- the land may still be exchanged pro- 


vided the value of the public land 
does not exceed the value of the 
private land offered-in the exchange. 
Regarding the second objection, the 


_ Bureau: held, in effect, that Essex’s — 
claims constituted’ no bar to the ex- 


change. Specifically, it held that the 
owners of the Sandwash. 2had failed 
to file an adverse claim during the 


period the mineral patent applica-” 


tion ‘was published and, therefore, 
had waived any rights. ao the area 


in conflict with the Foothill 35 claim - 
pursuant to 30 U.S.C..§§ 29 and.30 
(1970). Further, it held that the | 


DEL claim was null and void ab 
initio as to the area, in conflict with 


. the exchange because.it was located 


September 3, 1972, after a valid for- 


mal exchange application had been — 


filed by Phelps Dodge, which segre- 
. gated. the land from mining location 
pursuant to. 43 CFR 2091.2-3. 

‘In reiterating that the private ex- 


change application should be re-: 


jected, appellant contends that there 


‘has been no conclusive détermina- . 


~ tion by the Bureau whether the se- 
lected land is mineral or nonmineral 


‘in character. It contends that the 
-Jand is mineral in character, and. 
that mineral land cannot legally be. | 
- made the subject of a private ex- 


change under section. 8(b) of the 
Taylor Grazing Act, 43 U.S.C. 


§ 815g (b) (1970). Further, it con- 
tends, in any event, it is not in the 


| public interest to allow a private 


exchange applicant to acquire land — 
known to be mineral. It next con-. 


= tends, that e even if mineral land o can 
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ie scauirede tinder the private ex- 


change provisions of the ‘Taylor 


Grazing Act, the exchange in this _ 
case cannot be permitted as the de- — 
cision classifying the land for ex- 


change was based on a determina-. 
tion that the Jand was nonmineral 
in. character. It also contends that 


the: area in “Tract 87 encompassed 
within - its conflicting unpatented _ 


lode mining. claims cannot be in- | 
cluded within the exchange as any 
rights Phelps Dodge may have ac- 


quired in its proceedings. under 


Mineral Application No. A 828 have — 
been abandoned and waived by a re- ° 


linquishment and the filing of the 7 


exchange application, — 
Phelps Dodge answered contend- | 


‘ing basically that the selected land 


has not. been determined to be min- 
eral in character, but if it is, the 


exchange may still be consummated 


provided the land values are equal, 


_ It also contends that the Bureau’s 
decision should be upheld for rea- 
sons similar to those stated i in si . 


decision and additional reasons. 
 Essex’s protest has two ini : 


thrusts. First, it asserts rights’ in — : 


itself as to two small areas allegedly 
conflicting ‘with the selected land. . 
This raises the question whether 


Essex has shown that it has valid 


rights which could compel rejection 
of the exchange application, at least 


as to areas of conflict. The second 
thrust of its protest concerns the 
entire exchange. It asserts no rights — 


adversely affected. by the exchange 


as to most of the land, but makes : 
general legal and policy arguments ; 


against the e exchange. 
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: We tum first. i ie alleged con- 


flicting interests. Essex has asserted. 
it. located the D&L claim. on Sep- 


- tember 2, 1972. This date is after 


- Phelps. Dodge had filed its formal 


exchange application. The regula- 


tions of this Department provide 
that upon filing ofa valid formal 
exchange application, the selected 


lands are segregated from appro-- 


- priation, including appropriation 
under the mining laws. 48 CFR 


.2091.2-38, 2202.5. “Bisex points. to 


section 7 of the Taylor Grazing Act, 


48 Stat. 1272, as amended, 43 U.S.C. 
© § 815f (1970), as. precluding a clas- 


sification of lands to. bar mineral 


entry. That provision, however, was 
to permit the location of mineral 
entries without: a prior classifica- 


~ tion of land. as Yoineral in character. 
Here it was not the classification ac- 


— tion which caused. the segregation. 

from mineral entry, but regulations 7 
providing for the segregative effect. 
upon the filing of a valid formal 


exchange application. The exchange 


> application is made under. another 


provision, section 8 of the Taylor 
Grazing Act. The effect of the rég- 
‘ulations is to close lands from min- 


eral and other location once a valid — 
formal exchange application i 1s filed. : 
oe The. regulations are within the au- 


° thority of the Secretary of the In- 
terior and are binding. Thus, the 


“D&L and any other mining claim 
located after the filing of the valid _ 


| formal exchange application for an 
| unrestricted patent is void ab initio. 


- Mining locations for lands which 
are not available for location under 
the mining laws confer no. rights on | 


the iseiios aid may nos be ie 
clared void ab initio where the facts 


‘of the withdrawal or segregation of 


the land are shown on the records 


of this Department. David W. Har- 


per, 74: 1.D..141 (1967) ; Leo J. Kot- | 


tas, 73 I.D. 123 (1966). Therefore, _ 
_ Essex has no rights under the D&L ~ 


claim which afford any basis for its 


“protest. against the exchange be- 
cause of a conflict with that claim. 


The decision is affirmed to this 
extent. | 

_ As.to the alleged éoutiet betesar 
the Sandwash 2 claim and the se- 


lected land, the Bureau decision and 
the contentions of the appellant and — 


the appellee assume there is a small 


area of the Sandwash 2 claim over- _ 
lapping Tract 37 within the Foot- — 
hill 35 claim. We shall discuss infra ~ 


why this assumption may not be. 


correct. However, even if there were. 


a conflict between the Sandwash. 2 


claim and the Foothill 35 claim 


listed in the mineral patent: applica- 
tion and the publication notice, the 
Bureau erred in finding that.a min- _ 


Ing claimant’s failure to adverse the — 
mineral patent application follow- | 
ing publication precludes his right _ 


to protest. a private exchange appli- 
cation thereafter as to the: same ar ea 
of conflict. | | 


Revised Statutes 2395 and. 2326, : 


30 U.S.C. §§ 29 and 30 (1970), re- 


quire an applicant for mineral 
patent to publish notice of the ap- 


‘plication for a period of 60 days. — 


The -holder of a conflicting claim 


must: (1) file his intention to ad- 


verse the claim» with the proper 


Bureau office within the publication — 
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seiigas (2) within 30 days there- 


_ from initiate proceedings in a court 
of. competent jurisdiction to deter- 
mine the right of possession; and 


(3) prosecute the proceedings with 


reasonable diligence to final judg- 


ment. Failure of the holder of a. 


mining claim to file an adverse 


claim within the 60-day publication — 
period amounts to a waiver of any 


rights to a claim as against the min- 


eral patent applicant for a conflict- . 
ing claim. The adverse claimant 
may not thereafter assert his own 


claim as a bar to the issuance of a 
mineral patent to the applicant, al- 


though he may protest to show that 
the patent applicant has not com-. 

plied with the requirements for . 
patent. Chemi-Oote Perlite Corp. v. 


Bowen, 72 I.D. 408, 406 (1965) ; 


People v. District Court of El Paso’ 
County, 190 Colo. 348, 85 P. 731. 


(1894). See also, Dahl v. Raunhew, 


182: U.S. 260 (1889) ; Gavillim v. 
— . Donnellan, 


| 115 U.S. 45 (1885). 
Likewise, where.a court determina- 
tion has been made, . the adverse 


claimant cannot assert his claim as — 
an objection to the issuance of a 
mineral patent if the applicant is 


- the successful litigant in the court 

proceedings. thelyndal Mciullen, 
. §2 LD. 395, 400 (1955) 5 Wight v. 
Dubois, 21 F. 698, 694 (D. Colo. 


1884); Walsen v. Gaddis; 118 Colo. 


63, 194 P.2d 306 (1948). Cf. Estate 
‘of Arthur 0. W. Bowen. 14 IBLA 
201, 81 I.D. 30 (1974). 

The failure to Ene or 46 sa: 


"verse successfully a maineral patent 


application estops an adverse claim- 


-ant from. asserting his claim against | 
the. issuance of a A patent under aaa 
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mining laws. The procedure per- — 
tains. to mineral patent applica- 
tions, and contemplates suits be-— 
tween rival mineral claimants to the 


same interests in the land. Powell 
v. Ferguson, 
Therefore, 
claimant failed to adverse a mining « — 


93 L.D. 173 (1896). 
where a nonmineral 


claim, it was held that this did not — 
bar an adjudication and determina- — 


tion by the Department of the In-. 
terior upon application of a non- 


mineral entryman as to the mineral 


or nonmineral character of the land. 
af d. Neither the Bureau nor Phelps 
‘Dodge has cited any authority, nor 
do we know of any authority for 
| holding that the failure to adverse a 
mineral patent application consti- 
_ tutes a waiver of a conflicting claim — 

or an estoppel against a patent to be 


issued under some authority other 


than the mining laws. If we suppose 
‘the exchange applicant were some- | 
one other than the mineral patent | 
applicant and the mineral patent. 
application were, rejected, could the 
; exchange applicant set up the con- 


flicting mining claimant’s failure to 
adverse the mineral patent applica- 
tion to preclude his assertion. of 
r ights against the exchange applica- 
tion? We think not. Likewise, we do. 


not think it makes any difference | 

here because the exchange applicant | 

— isalso the mineral applicant. There- 
. fore, to the extent the Bureau deci- 
‘sion held that Essex is precluded 
from protesting against the private 
| exchange by asserting rights to-a 
conflicting claim because it failed 
to adverse. Phelps Dodge’s mining | 


claims, the decision 1S. rever sed. 
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The decision is also reversed on. 
that point for an even more funda- 


‘mental reason. Overlooked by the 


parties: to the appeal and by the Bu- 


~ reais the fact that in describing 


" the Foothill 85 claim the published 


notice of the mineral patent appli- 


cation expressly excluded the area 


of the Sandwash 2 claim in conflict.2 


_ Beéause the Sandwash 2 claim was 
excluded, there was no conflict and 
no reason for its owner to bring an 
adverse proceeding against the 

mineral | patent application. The 
- provisions of 30 U.S.C. $§ 29 and 
_ 80° (1970), requiring adverse pro- 
ceedings by conflicting claimants 


~ had no applicability as to the Sand- - 
wash 2 claim because the notice in- 
dicated there was no conflict with 


| _ that claim, 

A review of mineral survey 46382 

. clearly establishes that. the Sand- 
wash 2 claim was identified as a 
_ conflicting claim but the conflict was 
_ to be removed by excluding the area 

of the Sandwash 2 claim from the 
survey of the Foothill 35 claim. Al- 


; _ though mineral survey 4632 of the 


claims in the Phelps Dodge patent 


; application has been canceled, the 
field notes of that survey and plats - 


_ have been used to delineate Tract 37, 
_ the selected lands in the exchange. 
- The exchange - application, as 


ie amended October 95, 1971, gives a. 
_ Inetes and bounds description which 
- coincides with the calls of the survey 


as to the area in question here. The 


field notes of the survey show.that 
the surveyors. excluded part of the 


- 1 Phe mineral final certificate also expressly 


excluded na Sandwash 2 oer 
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Foothill 35. claim from ihe survey, 7 : 


using the northern boundary of the 


unpatented Sandwash 2-claims as 
the southern ‘boundary of Foothill 
35, which is the same boundary for. 7 
Tract 87inthatarea. > | . 
While Essex contends there ; is a 
conflict between the Sandwash 2 
claim and Tract 37, the only sup- _ 
port for its contention is a copy of — 
the private survey plat submitted 
with its protest. That plat purports 
to show a small area marked in blue 


overlapping. Tract 37. The overlap. 
is created by a line drawn appar-. — 
ently to show the northern bound-. — 


ary of the Sandwash 2 claim: at — 
variance with the mineral sur vey 
plat line and calls. There is no ex- _ 
planation .for this variance... The 
field notes of the survey indicate 


the survey was run from monuments: — 


for the Sandwash 2° ‘claim and the. 


calls were made from such: monu- . 


ments. and public survey quarter 
section corners. Essex has not filed a 
copy of the notice. of location of the 


_Sandwash 2 claim which would give _ 
‘ the metes and bounds description of 


that unsurveyed claim, nor any 
other information to support a con-. 
flict. Without more substantiation 


that mineral survey 4632 and the - . 
boundaries of Tract 37 intrude upon 


the northern boundary of the Sand- 
wash 2. claim, we cannot, find there 4 
is such a conflict. fo. “Saee 

If there is no actual conflict ‘be: 

tween the Sandwash 2 claim and the 
private exchange, there is no basis 
for Essex’s protest on the ground of 
a ‘conflicting right. Of. 43 CFR 
3873.3. Lf, however, there is a con- 
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flict, it would be essential to. ae 


mine whether the Sandwash 2 claim 


is a valid claim before the exchange - 
could be consummated as to the area. 


in conflict. If a mining claim is vali- 


dated by discovery before the land | 
is segregated by an exchange appli- | 
cation, the land is appropriated by 


the claim and is not available for 
- selection In an exchange. Harry 


Yukon, A-30762 (August 23, 1967). 
A mineral location made prior to a 
withdrawal or segregation of the 


land but not validated by a discov- 
ery, however, is a nullity and does 
- not affect the land status. 7d. Never- 


theless, such a mining: claim cannot. 


be declared invalid because of a lack 
_ of discovery. without due notice to 


_ the claimant.and an opportunity for © 
a hearing. See Best v. Humboldt ~ 


Placer Mining Co., 371 U.S. 334 
(1963) ; Cameron v. United States, 
959, U.S. 450 (1920). 

-In view of the rulings made 
above, Essex will be allowed 30 days 
from the date of this decision to sub- 
- mit to the Bureau’s State. Office, if 
it.desires, proof to establish that 


there is actually -a: conflict between 
Tract 37 and the Sandwash 2 claim. 


Such proof would include the notice 


of location of the Sandwash 2 claim — 


describing an area which is in con- 


flict and proof tending to show that. 
the surveyed area, actually. includes: . 


part: of the Sandwash 2 ¢laim. If 


Essex fails to substantiate its asser- 


tion that there is an actual conflict, 


there would be no basis for its pro-~ 
test based upon:such. a conflict and. 
the dismissal of the protest.on that. 
ground will stand. If, however, 
Essex shows an. actual conflict, or. 
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‘the facts to establish the conflict 
-é¢annot be resolved from official rec- 


ords and matters which can ‘be es- 


tablished ‘by’ official notice (see 48 


CFR 4.24(b)), a hearing will ‘be 
required to establish | ‘whether: the 
conflicting Sandwash 2-claim is — 
valid before the exchange can be 

consummated as to the area in 


| conflict. 2. 


We turn now to Essex’s objections. — 
to the private exchange generally 
pertaining to legal and policy con- 
siderations. for exchanging land. 
which might. be mineral in char- — 
acter. The land was ‘classified as 
nonmineral in character in view of 
a field report of a Bureau mineral 


' examiner dated J uly 22, 1970, which 


states : 


ok the airman available indi- 


- cates that either a halo of subeconomic 


minerals surrounds a proven ore body and 


extends into the subject lands, or that 


Similar grade mineralization is present, 
but very deeply buried. In any event, the. - 
presence of valuable mineral. deposits on. 
the claims has not been shown. Neither 
can the presence of valuable mineral de- 
posits be inferred, ‘particularly if real- 


“istic economic eriteria are. applied to the 


known data. 


Essex contends that. gains it has 
conducted on lands south of Tract 


87 establishes the mineral character — 


of the land. At most, information of © 


such drilling might lend support to. 
inferences concerning. an extension 
: of Loa mineralization — 


“into 7 


‘This does not’ mean that a hearing would i. 


from the exchange application with the appli- 


' eant agreeing to ‘the omission without requir- — Z 
ing additional selected land so as to affect - 


the valuation determination - ass the selected 
and offered lands.. ie 


be necessary if the area of conflict is omitted | | 


eile | 


Tract 37, but it. ‘failé by ‘itself to 


éstablish that ex traction of minerals 
within: Tract 87 is economically | 
feasible and the land has a practical 
value for mining purposes. Such evi- — 
- dence is’ essential to establish the 
- mineral character of the land: Cali= 

fornia v. Rodeffer, %5 LD. 176 | 


(1968). See United States v. Bunk- 
owskt, 


(1972). 


Even if the land i is desmed to ‘be | 
- Inineral in character, this. is not a 
legal impediment to a private. ex- 
change of the selected land without 
a mineral reservation where a dis: 


covery has not been made. “Many 
grants and dispositions of public 
land by express statutory language, 
or by administrative or judicial in- 
terpretation, - are limited to non- 


_ taineral lands..We cannot accept 


-Essex’s contention that the private 


exchange provision in section 8 (b) 3 
of the Taylor Grazing Act is so. 
limited. The language and-context _ 
of the Act suggests otherwise. By 
section 8(b), the Secretary is au- 
. . thorized “when public interests will. 


ke benefited thereby,” to exchange 


for certain private lands “an equal 
value of surveyed grazing district | 
land or of unreserved surveyed pub- 


lic land. * * *.” 43 U.S.C. § 315g 


(b) (1970). Section 8( c) of the Act. 
pertaining to state exchanges differ- _ 


entiates between an exchange based 


upon equal value or of equal acreage 
by requiring that when an exchange 
is based on lands of equal acreage _ 
and the selected. lands are mineral 
in character, the patent thereto shall 
: contain a, reservation of all minerals 
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. the United States, 43° US. C: — 


5 vegas 102; te A D. 48 a to. or by. the United: States the right to 


§815g¢(c) (1970). ‘Section 8(d). of. : 


the Act applies both: to state and. | 
_prtvate aire and provides. nh. 


pare 


RR. “That either eas to‘an dienes 


_ based upon. equal: value under. this section — 


may make reservations of minerals,. ease- 
ments, or rights of use. Where reserva- 
tions are made in. lands: conveyed. either. 


enjoy them shall. be subject to such rea- 
sonable conditions respecting ingress and 


egress and the use of the ‘surface of the 


land as may be deemed. ecessary. Tee 


42, U.S.C. ‘§ 815¢(d)- (1970). This : 


“provision leaves to the discretion of . 


the Secretary whether,to reserve 


minerals to the United States where — 

- the exchange i is based on a value for 
value exchange rather than a state _ 
exchange based .on. equal. acreage. 


Dredge Corp.v. Husite Co., 78 Nev. — 
69, 369 P.2d $76, 684, cerz. denied, — 
371 US. 821. (1962). This discre- 


tionary authority is unlike the situ- — 


ations where no reservations of} min- 


erals could be.made in the absence — 
of a: specific statutory. authorization te 
which compelled distinctions ber 


tween authority to: dispose of min- 


eral’ and. nonmineral lands. The 


only restriction upon the Secre- 


tary’s authority to exchange. lands 
for private lands, other than the 


public interest. requirement, is that | 


the lands be of equal value. Of. As- 
—gociate Solicitor’s Opinion, : Me 
36436, (May 9, 1957). | 


Regulation: 48 ORR 2480. nate 7 


paiend 


‘Lands: ‘eterinined: to be. valuable for 
purposes other than public purposes. may 


be determined to. be suitable for exchange _ | 
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wie it. the acquisition of the offered lands, the 


dis sposition, of . the. public. lands, and the 
7 auticipated costs of” consummating the 
exchange will not sont governmental 


" operations. 


See also 43 CFR 2430. 6. The infor- 
~ mation tendered by Essex with its 
: protest in no way vitiates the pro- 
 priety of the Bureau’s classification 
of the. land as suitable for exchange. 
Lf upon re- examination of s7ailable 
information the Bureau should con- 


clude that the selected land may be | 


mineral in character, there is no 


| : necessity for Phelps Dodge to file a 
- new application, as Essex contends. 
The segregative effect of the orig-. 


_ inal application, as amended, stands. 
The classification may be antiended 
_ to reflect the mineral character of 

the land’ and the value of the of- 

fered and selected lands reap- 
praised to assure that the value of 
the selected land is not less than the 
offered land considering possible 
| mineral values i in the selected land. 


- Nothing that Essex has shown es- 


 tablishes ‘that the exchange is not 


inthe public interest, assuming that 
the land values are equal: An ex- 
change to acquire land within the 
boundaries of a national forest is 
within the public interest criterion 
of the Taylor Grazing Act. Elbert 
-O. Jensen, 60 ID. 231 (1948). See 
also Lakue v. Udall, 324 F.2d 428, 
485 16, (D.C. Cir. 1963) (con- 
curring. opinion). Essex’s protest 
based upon g general legal and policy 
‘considerations is denied. 


_ Essex has made a motion to have 


a hearing in this matter. We have. 


indicated it is entitled to a hearing 
~ based upon alleged conflicting rights 
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only if it.can: ‘apie shone: isa 
conflict between the Sandwash:.2 


claim and the selected land. We deny 


its request for ‘a: hearing based: on 
its general protest: against the ex- 
change in view of our conclusions 


above. A protester against’ an ex- | 
change who has. no legally cogniz-_ | 


able conflicting right in selected 
lands has no right to a formal hear- 
ing under the Administrative Pro- oe 
cedure Act, 5 U.S.C. §.554 (1970), 


or on due process gr ounds, when his. 


protest is considered in accordance 
with the: rules of this Department. 
LaRue v. Udall, supra. 


Essex has also filed a , motion to | 
supplement the record. »with the. | 
court transcript from H awhins: v. 
Phelps Dodge Corp., Civil No. 72- 
203-TUC, and #’ssex International, | 
Ine. v. Phelps Dodge, Civil No. 72- 
204 TUC (D.:Ariz., judgment. for 


- defendant filed January 24, 1973).> 


We see no useful purpose the tran- 


script could serve in connection with — 


this appeal and, eens deny the 
peducet: 


Accordingly, pursuant to ne ae 


thonty delegated: to the Board of 


Land Appeals by Dee a, 


_ 3 'Phé court action arose from suits by Essex 
and others. filed in the United States District 
Court in Arizona, asking the court to declare 


_ Bssex’s interest in the: land elicompassed - in 


its lode mining claims superior to . Phelps 
Dodge’s rights. Phelps Dodge filed a counter- 
claim and both parties. requested preliminary - 
injunctions. On January 24, 1973, the court 
issiied a prelimiiiary injunction, in ‘part, ‘grant- 
ing Phelps Dodge’s request for a preliminary 
injunction and barring. Essex from entering 
upon the area in conflict. The injunction was 
ordered to-continue in effect pending “final 


; determination by the United States Depart- — 


ment of Interior of both the defendint’s min- 
eral patent application A 828. and. ane 
exchange application A 4591.” ; 


“a Sat» 


. the: cee 43 CFR 4.1, the: de- 


cision appealed from. is affirmed i in 
part, rever sed in part, and the case 
is remanded for further proceedings 


consistent with this decisions: 


ag OAN B Tompson % 
- Administr ‘ative e dadge | 


2 APPEARANCES: Henry Felton, Bei: 
_ for appellant, Aaron. (Allen) Ram- 


Wer CONCUR: 


‘Deces. EB. ‘Hlanouzs, 
Admanes trative J udge. 


| FREDERICK FIsHMAN, 


on J os : 


‘ESTATE OF JOHN §, RAMSEY 
(WAP TOSE NOTE): 


—_ (Ez PERCE ALLOTTEE NO. 853, _ 
aes | ~ cision 


r _ DECEASED) 
as 2 IBIA 237 


| This i is an ania from a ‘decision. deny- 
~ died testate on January 15,.1971. 


ing a ‘petition for rehearing. 


7 REVERSED and REMANDED. 


425, 28. 0 Indian Probate: Wills: Testa- 7 


mentary Capacity: Generally | 


3 Where a ‘will, rational on: its tace, is- 
shown to haye: been executed in legal 
form, the law presumes testamentary ¢a-— 


pacity of the testator, that the will speaks 
his wishes, and in order to overcome such 


will, the evidence must be clear, cogent: 


and conyiucing. At the time the will is 
executed the testator must have suffi- 


cient mind and memory to understand 
the transaction.in which he is then en- 


“ gaged, to. comprehend generally the na- 


ture and extent of the property which 


) constitutes. his estate and of which he 


is contemplating disposition, and to re- 


~ eolleet the objects of his bounty. 
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‘Testamentary capacity. is a question of 
fact to be determined. upon the ‘evidence 


in the individual case. No general rule 
can be devised. which would: be a satis- 
: factory standard for the. determination 
| of the issue in all cases, Ve ee 


sey, Norman L, Gissell, -Esq., for ap- 


. | pellee, Clara Ramsey Scott. | 
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LE VE J UDGE SABAGH 


oo N TERIOR BOARD OF | 
IN Dt AN APPE ALS 


This. is an. appeal from. the de- " 
of . Administrative. 


the petition of Aaron (Allen) Ram 7 


_ sey, for rehearing. | 


The decedent,. J ohn S. Saves 


Surviving the decedent were certain | 


_ heirs at law who would have taken 

—interésts in the estate had there been 
no last will and testament. They are,. 

- Benedict Ramsey, son 14; Aaron 


Ramsey, son 4; Clara. Ramsey 
Scott, daughter, 14; and Roy Or- 
ville Hayes, Jr., grandson 14. 
The matter of the purported last 


will and testament of John 8. Ram- 
sey, dated May. 12, 1970, came on 


for hearing at Lapwai, Idaho, on 
October 29, 1971 and August 23, 


1972. Subsequent to the hearing, the 


J udge. issued. on- February. 26, 1973 


an Order approving the will and. — 
| Decree of Distribution. The will de. 


Law 
Judge, Robert C. Snashall, denying 


“a Sat» 


. the: cee 43 CFR 4.1, the: de- 


cision appealed from. is affirmed i in 
part, rever sed in part, and the case 
is remanded for further proceedings 


consistent with this decisions: 


ag OAN B Tompson % 
- Administr ‘ative e dadge | 


2 APPEARANCES: Henry Felton, Bei: 
_ for appellant, Aaron. (Allen) Ram- 


Wer CONCUR: 


‘Deces. EB. ‘Hlanouzs, 
Admanes trative J udge. 


| FREDERICK FIsHMAN, 


on J os : 


‘ESTATE OF JOHN §, RAMSEY 
(WAP TOSE NOTE): 


—_ (Ez PERCE ALLOTTEE NO. 853, _ 
aes | ~ cision 


r _ DECEASED) 
as 2 IBIA 237 


| This i is an ania from a ‘decision. deny- 
~ died testate on January 15,.1971. 


ing a ‘petition for rehearing. 


7 REVERSED and REMANDED. 


425, 28. 0 Indian Probate: Wills: Testa- 7 


mentary Capacity: Generally | 


3 Where a ‘will, rational on: its tace, is- 
shown to haye: been executed in legal 
form, the law presumes testamentary ¢a-— 


pacity of the testator, that the will speaks 
his wishes, and in order to overcome such 


will, the evidence must be clear, cogent: 


and conyiucing. At the time the will is 
executed the testator must have suffi- 


cient mind and memory to understand 
the transaction.in which he is then en- 


“ gaged, to. comprehend generally the na- 


ture and extent of the property which 


) constitutes. his estate and of which he 


is contemplating disposition, and to re- 


~ eolleet the objects of his bounty. 
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425.28.0 Vain “Probate! Wills pe 


‘Testamentary Capacity: Generally. te 


‘Testamentary capacity. is a question of 
fact to be determined. upon the ‘evidence 


in the individual case. No general rule 
can be devised. which would: be a satis- 
: factory standard for the. determination 
| of the issue in all cases, Ve ee 


sey, Norman L, Gissell, -Esq., for ap- 


. | pellee, Clara Ramsey Scott. | 
. OPINION BY ADMINISTRA- ie | 


LE VE J UDGE SABAGH 


oo N TERIOR BOARD OF | 
IN Dt AN APPE ALS 


This. is an. appeal from. the de- " 
of . Administrative. 


the petition of Aaron (Allen) Ram 7 


_ sey, for rehearing. | 


The decedent,. J ohn S. Saves 


Surviving the decedent were certain | 


_ heirs at law who would have taken 

—interésts in the estate had there been 
no last will and testament. They are,. 

- Benedict Ramsey, son 14; Aaron 


Ramsey, son 4; Clara. Ramsey 
Scott, daughter, 14; and Roy Or- 
ville Hayes, Jr., grandson 14. 
The matter of the purported last 


will and testament of John 8. Ram- 
sey, dated May. 12, 1970, came on 


for hearing at Lapwai, Idaho, on 
October 29, 1971 and August 23, 


1972. Subsequent to the hearing, the 


J udge. issued. on- February. 26, 1973 


an Order approving the will and. — 
| Decree of Distribution. The will de. 


Law 
Judge, Robert C. Snashall, denying 


| 198, “DECISIONS 


| vised and. beduehtlied re of fe: 
decedent’s trust property as follows: 


. CLAUSE 2: (to: Ben Ramsey and Clara 


Ramsey Scott), os 98 Bs 


- CLAUSE. 3 (to Clara Ramsey Seott and 
a Roy Hayes, Jr. i | ) 


| CLAUSE 4 (to Jennifer ] Hamkey), a 


CLAUSE 6 (to Mazie Red Wolf Ramsey, 
and. Darlene i: frames), 


Roy Hayes, Jr. 
- OLAUSE 7 (to Aaron (Allen) Ramsey, 
. decedent leftnothing).. 

RESIDUAL | ‘(No residual. 


Ramsey ). 


Aaron (Allen) Bassey ne 


_ for a rehearing. Petition for rehear- 


ing was dénied on May 1,1973. An 


appeal . was. geek ae June 29, 
1973. as | 
_ The basic Gaston of 4 the ap- 


pellant was that the decedent did 
not possess the requisite mentality. 
_ to make a will on May 12,1970, and — 

— could not and did not aa the. wil : 

_. Where a will, rational on-its face, | 
_is shown to: have been. executed in 
legal form, the law presumes testa-. 
mentary capacity of the testator, 

that the will speaks his wishes, and. 

in order to overcome such will, the: 
evidence -inust. be. ae a and: 


convincing, 
_ At the timethe a is. ar this 
testator must. have sufficient mind 


and memory. to understand the 


3 transaction. in which -he 3 is then en- 


gaged, to comprehend generally the 


- nature and. extent of the property 


which constitutes his estate and of 
which he is contemplating. disposi- - 


tion, and to recollect the object of 
his bounty. In ve Gwwinn’s Estate, 
Io Py 
ee Dean v. 7. Jordan, 9 P. 2d 


OF THE ‘DEPARTMENT OF THE INTERIOR 


However, if | 
. decedent: ‘acquired: ‘anything in the fu- - 
' ture, it. would - Bo: to. Aaron (Aten 


2d- 591, 86 Wash. 2d 583. 


re113 LD. : 


"$31, 194 Wash. 661 (1938); In re 


Torstensen’s Estate, 184 P. 2d 255, 
28 Wash. 2d 837 (1947 )e = 


_ ‘Testamentary capacity is a question of 
fact to ‘be determined. upon.the evidence 
in the individual case. No ‘general rule 
can be devised. which would be a satis- 


factory standard for the determination — ' 
of. the issue in all cases. ‘In re Heazle’s - 


Estate, 257 P. 2d. 556, 558, 74 idaho 72 


(1958) #8 


On May 12, 1970, the jc eas 


ent executed ihe will j in. question he 7 


was 82 years of age. He had had. 


several strokes, the last of which left. 


him paralyzed and an invalid. He | 
had no use of his left side and had. 
very limited movement of his right 


arm. He. was not able to write. He 


was hard'of hearing and could see 


out of one eye only to distingish 
night from day.or light from dark- 


ness. He had no control over his 


bowel functions nor could he feed v. 


himself. ' ‘His: last. stroke left his 7 | 


i speech i impair ‘ed. 


Dr. Vern. ‘Bauman, essen ts 
physician, testified at the hearing 


held::on. August 23, 1972, that by 


May 1970 while he was taking care» 
of the decedent, hé was pretty far 


gone mentally and could not under- 
. stand the import of a will draft if it. 
_ were réad to-him; because he had a 

chroni¢ brain spacraie and because 


he was dying: by degrees including 
the brain. a oa. 
_ Decedent’s son, Bensdice Teatasey. 
ieditied: that: hie: took care of the 
decedent for a period: prior to 1963: 


after which - decedent’s son, Aaron. 
: Ramsey began to care for him. He 
further. testified that he saw his - 

father’ at ‘Tri-State. Convalescent 
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Center eel iaies duane 1970. 


_ He testified that based’ upon his ob- 


servations of his father over a pe- 


i riod of time including 1970, he did 


. not think that the decedent was com- 
potent: to make a. will « on enim 12, 
1970. . Sen: 


Pertinent. portions of ‘the ot 


mony of Dr. Bauman and Benedict — 


Ramsey taken from the transcript 
of the hearing held at Lapwai, 


‘Idaho, on August 28, 1972, are ae 3 
. inafter set forth: = 


Judge Snashall. Doctor, let me ask you, 


would it be your. statement that he prob- 
ably couldn’t draft. something like that,. 
eee is that correct?. -. 
. No ‘way, no. way. : | : 
os But, now what would fa your opin- 
ion if somebody else drafted it and read 


it to him, do you think he: could. under- — 


stand: ‘what: they. were saying to him? © 
A. Again, I feel that he pro obably: could 


not ‘cause he has. had. considerable_ad- 
vance degeneration. He had a. chronic’ 
brain syndrome, which is a. (unintelligi- 


_ ble) of ‘the: brain, and he was dying lit- 

erally by's small area including the brain. 
(Tr. 91. ve | ain es | 
a. * ok as os 


Q ‘O. K.. T understand that’s difficult. 


him apparently? 
A, * *.% This | patient is an invalid, 


-aetually blind from arteriosclerotic de- 


"generation, ean’t. see from the. left side 
ee ATE 92. 8% B, 


.Q. You believe from-a medical: Mane _" 


i point that he couldn’ . adequately identify 
his’ symptoms to you, is that *.* * 2 


goes That’s eorrect,, because’ he had a 


stroke and -' ce ea Cre. ‘93. )* 


Q: ‘He- was able. to: recognize ‘his: rela- 


tives. Do you.-think he had the. capacity 
to discern. between a brother. and sister? 


A. He got pr etty. far gone. when I saw | 


‘him’ ‘in May and July (1970). He was 
just * OR couldn’t help himself couldn’t 


feed himself, haa to be. fed. It. was a 
shame to. keep. him alive. We just gave 
him symptomatic.care. 7 a 

Q. You did see_him on the 12th of May 
1972 (meaning 1970) ? 2 . : | 
OA, May 6th, July 15, August. 5, Sepisin. 


ber 8rd-and October 6th. (Tr. 94.) * * # 


_Q. Dr. Bauman, you stated a moment 


_ ago that by'May when you were examin-_ . 
ing him, he was pretty far gone. You were ~ . 


speaking of payeical capac were 
you not? : 

SAG: Physically and anentaly. the - more I 
reread my notes here..I remember. the - 


_ gentleman that he was well beyond being 
alive, I- still don’t know. why De was 
hanging on: (Tr: 95.)- * #00 


Q. Would it. be a possibility, now, Tm 
asking this strictly as.a possibility, would 


. it bea possibility that when you. examined 7 
- him at that time. that. with the normal 
reticence, if I may use that word,.on. the 


part of an Indian person plus the fact of 
mere advanced age that he may:have _. 
been competent. but was refusing: to. an- 


-swer or talk to you? | 


A. I did not sense this. He seid: mum- 
ble and of course, his. stroke. pica his 
ages (Tr. 96. ) 7 


~ Pertinent portions: of ‘Benedict | 


‘Ramsey’s testimony taken from the 
transcript. of the August. 23, 1972 

| hearing are hereinafter set: forth: 
But they were able to gather that from ie Sa ee 


-Q. Dia you try to talk to him? 
A. YesI did. 


_., Q.. Were you able to do. so? 


ene i didn’ t. seem like to. reach 


Q. And did he know you? | 
_A.. Well, after I told. him who: I was, 


then he knew me. | 
Q@. Was that sometime after ON, ‘come 3 
into the room? 


A, That is right. (Tr. BT. a 
ok a PTE ge ED 2 gp ag , 
~Q. ‘Now you have imown your father | 
over many years, have you ‘not? | 7 
A. Yes. * * * — : 
Q. Now then, you saw your father’: in 


_ May of 1970, didn’t you? 


_ A. Oh, Yes, 8. 2, 


Q. Have you an opinion whether or not -— 


he was competent to make a will? 


‘A, I don’t really think’so. (Tr. 59.) *** 


Q). What did you observe about’ your 
father when you went, there, Just tell the 
Hxaminer what you observed about your 
father when you went in there to visit. 


A. Well, he was just laying there, that’s | 


all, that’s what I observed. * * * 


right? 
A. I tried to, wat 


@. In the retirement home? Tri-State? 


A. Yeah, I seen him. Whenever I come 
from Seattle, I used to visit him. : 
-Q. All right. Now. I’m talking: soactiie 


-eally about. your statement that you 


visited him sometime in May 1970. Now I 


want to know, at that time, when you 


talked to him did he answer . your 
questions, 

A. Well, I talked to rine er I mean, 
you know, he talked to a guy that he 
was, he was floating around in his bed. 
_That’s what, he was talking to me about. 
| You know, the kind of guy that was * * * 
he’s sees things on. she walls and» every- 


"2 rape else. : 


Q: Is_ that. anaes ie told you or 


what * * * ‘the statements that he made? | 
A. That’s what he said, that’ Ss what he 


said. 
~ QQ. All right, what specifically did he 
--gay when you were there? 


you: know, to go, you know ne, 
60, 61.) * * * . 

Q. O.K. Did you 20 through this rou- 
- ‘tine with him when he saw stuff on the 

“walls and what not everytime you went 
to seehim? —s_ 

A. Well, he was that way all the 
time. Re 


# Bo re ee 


-Q. You were then. concerned. with bis 


mental sanity at that time? » 


A. Well, when he sees things on the. > 
wall, you know darn well he * tok you - 
know what to think of the. Buy. ME, 


(Tr. 64.) 
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Q. * * * you talked to ‘your father, 


tsi LD. 


OQ He didn't ae to you after that? 
A. Well, he talked about what he was ~ 


| doing, you. know’: I mean, he wasn’t talk- 


ing, just generally. talking, you know, 


like him and his bed was going to oo i, 
. out of there. eae (ar. 65.) . 


# a * « ae 
Q. It’s your statement then that as: 
far as your ‘concerned; your father was © 


incapable. of making a will Rok RS 
°D9, - he | 
could 4-2-2 Ne: couldn’ t do. nothing for 


A. Ever. since, ever ‘since - 
himself, period. 

Q. I’m not. talking about his aieaieal 
problems now, I’m ene about his 
mental * * *— - 

A. You know, his simentality would run 


away from himself, (Tr. 68) 


Great weight is given to the testi- 


mony of Dr. Bauman because he 


was. a physician and because he was 


decedent’s physcian from 1969 un- 
_ til decedent’s death. 


Much weight is given to. the testi- 7 
mony of Bonedicl: Ramsey because 
he took care of this father for a pe- 


Tiod of time prior to 1970 and. be- | 


cause he visited him at the conva- 
lescent. home on. occasions in 1970 | 


-and was able to observe him. In ad- | 
dition Benedict Ramsey stood much 


| to Jose in the event the 1970 will | 

A. Well, he said he was getting on his. 
bed aud they are going to go someplace, 
(Tr. | 


was. declared invalid. In other 
words his testimony was against 
his.own interest. | 

The testimony of Twila Williams, 
registered nurse at Tri-State Con- 


valescent Center, and Mildred W. 
Rowley, practical nurse Tri-State, . 
_is given weight only insofar as they 
witnessed the placing of decedent’s 


thumb print on the May 12, will. 

Because of the discrepancies in 
the testimony of Clara Ramsey _ 
Scott and the testimony and Memo- 


or, of Baie 12, 1970, of Regina _— 
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Paro weig ght is: s given ite the testi- 
mony ‘of Regina Parot only insofar — 


as she. was. the serivener ». _who- 


drafted the will. Little or no weight. 


is given to the testimony of Clara 


~ Ramsey Scott. 


= Portions of the testimony of Re- ; 
a gina - Parot, Clara Ramsey. Scott and 


. Mildred Rowley,. are: Set forth 
below. | | 


‘Pertinent potions. of. jieeite 


-Parot’s testimony taken from the 


2 — 23, 1972, are e hereinafter. set ry 


| forth. 


Q. May: I ask, did John “Ramsey Speak 


| ‘the English language? oe a) 
tA. Yes he did. | . 


"Tanguage? 


> AL Yes, he could read, ne had to hold : 
the paper close, but he could read and ape = J ohn Ramsey’: Ss room when. she ar- Ss 
: rived;. that. Clara introduced: Mrs... 


, “Parot. to her: father ; that Clara 


7 could write. 


vin that document? : 

ath Absolutely. HR Ue, By. | 
 Q. Did you. know. him prior: to this 
time? | , 

AS No did not!’ 


‘prior . 






A. Yes it is. *. #8 (De, 6.) 


-Q. Did you do, ‘this in. contemplation of “s 
= ae information as. ‘to. the execution of. 
, * Et will maybe necessary i in 1 the future? ee 


HA, Yes I ‘did. 


. Q. Does the information contained 4 in —— 
this document, in. your: opinion,, exactly a 





Or was Ate 


ererer © ia, 


the eicumelances: as, that Guticesd at tthe : 
time: of: the execution: oe Mus document ? ; 
ce “And ‘this document then. was s pre: 


: happening, is that teorrect? = 


ae caaaee. ‘dated i May 12, 


| 1970 and addressed to. Whom it May 


Concern, was introduced into evi- 


- dence‘as Examiner’s Exhibit: #2 at 
the August 23, 1979 hearing). Tn 
| ‘the memorandum, | Mrs. Parot stated Baa 
__. transcript of the. hearing held on ‘among other things that she went to 
the Tri- State ‘Convalescent Center 
on the morning of May 12, 1970, to 
prepare the will of John Ramsey at _ 
the request of ‘Thomas. St. . Clair, iS 
Superintendent, 


Q. Did: he. read and write the Bnglish . 
| . Indian Agency. She. further stated 


N orthern _ Idaho 


that she met Clara. Raimsey Scott in | 


asked her father several questions ; a 


; re and that:Mrs. Parot then excused > 
7 Clara from. the room. (Tr. 8. ‘ee 


—On- further examination egna 7 


@! How long aia you tall to him before re P arot. testified Os | follows: 


: >the will was prepared? ; 
- +) “A. Oh, I talked to him probably. -Atteen, 7 
a minutes ‘before I prepared the will. | 
QW AH right. Now’ “subsequent. to the. 
7 preparation of that will, 


“Q,: ALL ‘tight. Now, then, will you nan a 

i me. the. paper in your. hand? Now then. 1 or - 
want” ‘you. to” ‘tell. me What. you. found | 

when you. went’ into the room of J ohn: & 


: “Ramsey and. the . 
. this memorandum, ‘the, ‘Copy, of yg 


which you nave in your ‘hand, Tm hand- : 
— ing you what ‘purports to. be the original 
a and ask you if that’s an. original. of. your at 

8 memorandum of: May 12, 19707, Ee 


it was. over at the. 


place near. the hospital Mrs. Parot, you < a 
said that: John ‘Ramsey - could ' ‘read. and _ fe 
write the’ day that’ you were - there? * a 


Yes. 

. And aid he ced the will? 

x He did not reald i himself, 1 no. 
.Who read it?” eae 
. I read him the ‘will.. af ee 
- Now then, you said he coula write? 
To. my knowledge, he could write. 
A And that he could read and write? 
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A. As fag as I know, a didn’t tet him 
- for. whether or not he could write for 
: very long. ¥#. ¥ se 

~ Q. And he was paralyzed except eon he 
some. movement, a slight movement of 
the rightarm? __ 
: That I. didn’ t iow: 
And he was blind, wasn’t he? 
. No, I don’t think he was blind. 
. Did you observe him? 
oes I did. . 
And how much talking did he‘do? 
_ He did enough talking . 
. Now isn’t it a each only answer yes 
or no? = =. - 
A. ‘No iti is not a tact 
a. But he could's see him? 
AY Yes. 
Q. He could see the will? 


aes O> aa 


oA, He could.see. I had the paper in my 


hand and he did look at it. 
Q. And he had a previous, and you dtew 


this from ‘previous wills, didn’t you? a 
v2 mean you got the description? . = : 


A. I * * * No, I ‘took the dseevigtions 
with me. I. make ‘it a. point. that before I 


make a | will, ae I know. who the person - , 
question.. Dia you Know: that Mrs. Parot 


-Q: oe ‘didn’t ask you "what: you make- a 
| _ point o of, I asked you: what you did: that 

das: ? eae 
re 8 took the deseriptioi with Me: 9.) 
o. ‘And. ‘where did you get the aéserip- 


. tion? Be re 


“Ay From my. ieee’ records here and the 


Bs “pranch of realities. 


Q. The will appears to have t the descrip- 


_ tions. of the same. order they are ‘in the. 
i will. of 6D. Can you explain that? no 
| . Only ‘for. the fact. that. we were- > try- ; 
ing to keep it as close to the last one as . 


we e could eR (Tr, 10-12.) 


ate : 
= a. : ee ra *, fe r, we, 


arnt ae] 


“@. “All right, he could. write couldn't he? 


OAS AS far’ as I mew he could. write, - 
~~, -@. All right, then why. didn’t you have 
= him sign the will? ?. 3 


Zz “. We asked him to's sign. vit, 7 asked him | 
7 ae he wanted. to sign. it or put. hig thumb- S 
a print and he said: his. Samira we . 


| - bee easier r for him. AT 14. ) 
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(NOTH: ‘Decedent executed a previous a 
will dated June 3, 1965 by eae his | 
“thumbprint on ‘the document).. ~° 


The: pertinent portions of Clara : 
Ramsey’ Scott’s testimony taken 
from ‘the transcript of the hearing — 
held on August 23, 197 2 are herein- a6 
after set forth: ~ | 


Q. And isn’t it a L fact that you asked 2 


Mrs. Parot to go over there. and araw a . 

will for your father?. Sees. 
‘A. No: (Tr. 79.) #48. mene fs 
Q. And weren’t you there at the time 

that she was Over a3.250 2 " i, 
A. Nol was oo : 
- .Q. You weren "ft over at the convalescent 

honie?: : | 

A. I was over there b put I was in the car 

because : ; : 
Q. “Whose car? 


(A. In my car. I went over it 1 the thorn on 
ing and I was sitting there ‘when, I seen 


Mrs. Parot and ‘then, So T backed 


off “ * | 
Q. Just a ‘noment. “dust auswer my ey 


was there to draw a will for your father? on 
“AL NO. (Tr. 80.) on 
Pertinent portions. of. the. testi: iy 
mony: of Mildred ‘Rowley, a practi- 
cal nurse at Tri-State Convalescent | 
Home, taken from:the transcript. of: 


the hearing held on August 23,5, 1972 ae 
are hereinafter set. forth: ae 


“Q. “Now. T ‘don’t. ‘want you. to. ‘give, ee 
medical. ‘opinion and Tu not ask. you. 


for them but wasn’t Mr. Ramsey a little pet 


hard of hearing, just a little? 


IAL I ‘don’ t know ‘whether. he was hard 7 a : 


arses, 


| of hearing | or just wouldn’t: answer. Sonie- ach 


‘times ‘we would have to ask him a couple 


of times, maybe, three, times before, he ae 
_ would answer, “77 a 
_Q. And then. ‘would, he ¢ answer, r just. yes os 
or no. OF. ‘would He. go: “into. a long * a ae 
WE No? no, J ohn’ avould ‘say yes. or Ho... Be, 
no? That's: all he ever <a 


~Q. Just’ yes or. 
answered? . 


eee 
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ieee A, I never ‘did have a a conversation. with | 
Mr. Ramsey. (ue 29.) ee eos 


ot oe ai ee oe pact ae 


‘been able to see shadows when he first 


oe went: to the nursing home and the would 
move his head when we would be around — 
but ‘then later on dt seemed that he may 


- not have seen anything. . 

 .Q, Ait the time of making this will, did 
you ever see him | read =e 

IA, I did not. 


ae Now anche: the: ‘time came for ‘the: 
~. pressing of his trambprint, what hep: 
pened? (Tr. 32.) **F 


A. Tt-has been so Jong ago but ‘as far as 
- dT ean remember, John ‘raised his hand a 
- bit, the lady. put. the pad there and sort Of 


oS guided his hand to the pad for the ink | 
and then she had the paper here and:she 
guided his hand over to the*proper place. . 
-1Q. She took’ hold of his hand and put it | 
- in the proper } place? 

JA. Yes, she Fs" * otherwise, hits hand 


~ would: not go to. the a os place. as Mrs. Parot to Jobn ‘Ramsey,: after — ‘s 


"BBY FRR Bae a ey 
The testimony of Dee Ramsey 


- ; is ‘given weight only insofar as he — 
= took « care of the decedent from 1963 


‘up to the time the ‘decedent’ was 


Placed i in 1 the convalescent; home i in 


(1970. 


| oe, Bauman. was given great weight 


. ‘because he was John Ramsey’s _ 
physician from 1969 to. ‘the date of . 
his death;:and. was a, disinterested | 
party wlio observed the decedent on ie 
-~mumerous occasions: Great: weight is” 
also givén to the testimony of Bene-_ 
cane dict, Ramsey, decedent’s son, because 
a dohn Ramsey : resided, with Benedict. 
«for a period prior to.1963; ; because 
_.. “Benedict had many opportunities to. 
| > “observe - decedent, ‘at homé, ‘in® the ° 


“hospital. and” ate “the ‘convalescent. though J ohn easy ‘was " para- 


To recapitulate, the tsotimbny of 


ahome Sad ecatise his patito a at a 


the hearing: was. aganst his. own. 


interest. 
-Q. Now: his. eyes. Could he see . things? on 


OAL T don’t: think SO. Now he may have ota OT 
Was given weight only: sinsbfar: as 


she was the scrivener who drafted ~ 
the: will. because of the ‘discrepan- 
‘cies in her-testimony: and. the testi- 
~ mony.of Clara ‘Scott.;. - 


The. ys Seely of. Regina. Parot : 


IFor example,. Regine. Paral testi- an 


- fied ‘through. a memorandum she ~ 
had. ‘prepared on May. 12; 1970,'ad-- 
mitted into evidence-at: the: hearing : 
of August 23, 1972,. that she was’ 
requested ‘by: Thomas H. St. Clair, 
Superintendent; North Idaho In--- 
dian Agency, to draft a will for ~ 
John Ramsey, that on the morning — 
of May. 12, 1970, when. she entered 
— John. Ramsey’s room, Clara Scott. 
. was. there;. that. Clara introduced. - 


which ‘Clara, left: the TOOM.: yy 
Clara Ramsey testified. repeatedly a 


that. she. was not at; the hospital; — - 
that she was not present i inthe room. — 
when: Mrs. Parot, ‘arrived on May 12, 
1970, to draft John Ramsey's. will, me 
nor did she know, that John. ‘Ram- : 
Sey. was: having. a. will drafted. ‘She 
ee further testified that she, Clara, was - 
| sitting outside. the ‘hospital on. May 


Ds 1970, and ‘when she saw, Mrs. 


. ‘Parot arrive ‘she backed off. 


Regina’ Parot testified. that the. 


. had never seen Ji ohn. Ramsey before SS 
May 12, 1970: She further testified — 
that « BI shin. Ramsey could read, ‘write 
: and: speak ‘the English. language. ae 
* Yet upon ‘further questioning she — 

testified. that J ohn. Ramsey. neither a. 
“read nor wrote in ‘her : presence. Ale 
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lyzed, nehe testified that ce dia not 
| know that he was: paralyzed. 


_ . ' "To further confuse the testimony 

: of Mrs. Parot, Mildred Rowley, a. - 

_ “practical nurse who' had taken. care 
of ‘and witnessed the will of John. 
- Ramsey on’ May. 12, 1970, testified — 
that John Ramsey ' on May 12,1970, 
could notsee and could ‘answer only 7 


yes or no to questions: relating to his 


2 needs. Mildied Rowley further tes- : 
| ‘tified that she never conversed with 
_ John. Ramsey, nor did. she ever Bee 


him read or write. 


“After full and careful aan: : 


tion of the record including the 
“transcript of the hearing ‘held on 


‘transaction in which he was en- 
gaged on May 12, 1970, to compre- 


“hend:- generally the nature and_ 


extent of the property which con- 
‘stituted his estate and of which he 
was: contemplating’ disposition, and 
to recollect the objects of his bounty. 


We further find that sufficiently 


cleat, cogent ahd’ convincing: proof 


exists to overturii the May 12, 1970 
a and that ib should be disap: 
: proved. | 
| NOW, "THEREFORE, by virtue 
of authority delegated | to the Board 


208. Indian Appeals by the Secretary . 


“of the Interior, 43 | CFR 4.1, it is. o we 
of the Interior, ‘ : a Relietal: Coal ‘Mine Health ead a Safety aaa: 


eal That. the wiirt o of the A Sani : Act of 1969: Evidence; ‘Sufficiency. 


- . ‘trative Law. J udge’ S. order: approv- | 
ae ing the. testator’s.. ‘Last Will and _ 
a Testament dated May 12, 1970, Is. 
a REVERSED and. the will 11 declared 


a : hereby ¢ Ordered: 


: 7 INVALID. 


ae 


OF THE DEPARTMENT oF THE INTERIOR | | 


: ele CONCUR: St ES, fen 
Dial j. MoKn,. = | 
hae f Administrative: J rudge. - 


| Augiist 23, 1972, we find that the ee a 
testator dia not ave sufficient mind © . 
and memory to understand the ©. 


| [81 LD | 


9. That the ta neeas 1s RE- 


: -MANDED. to the Administrative 
Law Judge for the: purpose, after 
the parties. in interest have been. — 
duly notified, of determining the — 
validity of the decedent’s Last Will 
: and Testament. executed J une 3, 
1965 and entering an order accord- 
“ingly. This. decision i is s final-f for the e - 
Department... Be earn a 


‘Marden. a Sapaci, eve 
ea dmenetiaaae J. udge. 


"NORTH ‘AMERICAN COAL 
CORPORATION - 
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Decided Apri 17, 1975 


oe by. ‘North American Coal 
Corporation from a decision of an Ad-: 


ministrative Law J udge, in Docket 
Nos. DENV 73-3-P, 73-32-P, 43-39 
P, and 73-40-P, wherein penalties in 


the aggregate amount of $13,541 were | 
assessed for alleged violations of the - 
“Federal Coal. Mine Health and Safety : 
; Act of 1969, 


“Modified and remanded. 


“Where a ait 1 inspector. states that “within a be 
“good. degree ‘of certainty” he saw- -eoal as a 

“being out, mined, ‘or loaded. ata face:or oe 
in: a.section;. there is sufficient’ evidence. ae 
.-to. support..the finding. that the, area in < 
bates Me volyed. was: ‘operational. ‘That finding a = 


2047 . 


) re condition precedénit’ to the ultimate 


- conclusion that -a violation of section 


. 803 (Cc) (1). of the. Act has occurred... 


> ‘Federal Coal Mine: Health and Safety 


: Act of 1969: —— ave Stand: 
7 ards} Generally” oe 


Where the evidence is ~eanictent® to. -e8- 3 
tablish that the ‘roof or ribs of a mine 


were jot adequately. supported to. protect 
persons from falls, it:is:not necessary. to 


_ prove a violation. of the roof control plan . 
in order to sustain a violation of section | 


302 (a), of the Act.” 


Federal. Coal Mine. , Health th and: Safety 
‘Act of 1969: Evidence: Sufficiency | 


“Where ‘a “notice of. violation of section 
304 (a) of the Act shows no indication of 


the depth. or extent of an accumulation 


of combustible material, and the inspec- 


tor has no present recollection of the.con-. 
dition | which gave rise to: such. notice, 


_the evidence is insufficient to constitute a | 
{eee & out indicating the source of the inference ; 


prima facie case. 


Federal Coal ‘Mine Health and’ this 
_ Act of 1969: Mandatory oy Stand. 


a ards: Incombustible Content 


r ae Bropetly taken floor sample, without” 
“samples ‘from’ the-roof:and ribs, may | 
~ alone support. a ‘finding that a violation — 
4 OE. section 304(d) of: the: ‘Act has oceurred. | 


‘Federal | Coal Mine Health ind Satety 
= Act of 1969: “Mandatory. Ealety: Stand- | 
ie ae ards: Protective Equipment a8 


| “An operator ‘complies: with: 30 CFR 
1. 1720(a) if it has a system designed. to... 
assure that miners wear. protective — 
: safety goggles | on. appropriate occasions, - 
and. if such systeni in fact. is” enforced. © 
_ with due diligence.. -Where the failure 
to wear. protective glasses. is entirely the 


result of the employee’ Ss ‘negligence rather 
| than the result of. the failure of the Op- . 
~ erator to require-the wearing “of such. 

glasses, a violation’ of such safety stand- 
ard has not occurred. 
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Federal Coal ‘Mine Health and Safety | 
Act of 1969: ‘Respiratary, J Dust Pro- 
gram oe. 7 


Where a computer printout does fot show : 
a. potential: “dump? sample. was voided 
and the record | contains no. evidence to 
show that normal laboratory procedures | 
prescribed by the regulations were not 
followed, or that the. sample had been , 
: “dumped, * an Administrative Law Judge - 


errs: ‘by voiding the sample in determin- 
- ing whether a violation of 30. CER 


5. 106 (a) has. occurred. 


Federal: Coal. Mine Health aa Safety 
Act of 1989: Administrative Proce: 
dure: Decisions | | 


It ig’ error. for. an Administrative Law | 


J udge to. find. that a condition cited in-a sd 


notice of violation was “serious,” with- 
out identifying the. potential hazard 
and the probability of its occurrence, 
and to find an operator “negligent” with- 


or the act. or: acts. of commission ore 
omission, eee , 


Federal Coal | ‘Mine Health and nes 
_ Act of 1969: Penalties: ‘Mitigation | 


An Administrative Law. J udge imay ad- 
“mit and. give. weight to evidence of eco: 
“nomic losses suffered as a result. of a 'va-. 


cated withdrawal order, as a general 
: mitigating factor, in fixing the amount 
of the penalty warranted because of.a- 


_ violation - arising out. of a. condition ‘Or | 


practice cited in such order. However, : 


an: operator. has no legal right to .a. strict: 
dollar-for “dollar offset in “such. ene 
~Stances. ; a 


APPEARANCES: ‘Jona: -. “Macleod, 

Esq, for. ‘appellant,. North American ‘ 
Coal Corporation; J. Philip Smith, Esq., 
_ Assistant. Solicitor, William H, “Wood — 
land, Esq., ‘Trial Attorney, for. appellee, 

Mining Enforcement and” Batety: At 
ministration... | : 


206 a DECISIONS ‘OF THE 


| OPINION BY ADMINISTRA- 


oll VEE JUDGE DOANE . 


INTERIOR BOARD OF MINE 
| OPERA TIONS. APPEALS” 


| North. casera Coal. Corpora 
tion (North American) appeals to. 


~ the: Board from a decision | of an 


| Administrative Law Judge (J udge) - 
assessing’ pen alties in the aggregate. 
amount of $13,541: for variotis al-- 


leged violations of the Feder al Coal : | 
issued his’ decision on April 27, — 


. 197 8,and a timely Notice of Appeal 


| Mine Health and Safety. Act of 1969 
(Act).t North American. challenges 


some of the findings: of. violation, © 
seeks reduction of some assessments . 


alleg gedly computed by erroneous ap- 


_ plication of at least one. of the six 
enumerated statutory criteria; and 


contends that the refusal: ‘of the 
J udge- “to recognize * * * 


ful withdrawal orders .in- determin- 2 
ing the amount of the. penalties * 
* * 2" was -error.? ‘After. careful. 
study of the extensive. record i in this 
case, we have decided to modify the - 

‘decision’ below and remand the case 
for the reasons hereinafter set forth 


in detail. 


+ Procedairal i Background 


“This case: comes: to the Board's as 

an appeal from a decision made. with Lo 
| respect, to.appr oximately ninety al- f 
~leged violations: in four dockets: : ; 


| DENV q 3-3-P, 1 3-82-P, a 3-39-P, 


DEPARTMENT ‘OF THE INTERIOR | 


-eCO- 


nomic losses resulting from. ‘wrong- re 
sion of time, the brief of the Mining 


‘Enforcement and Safety Adminis- 
tration (MESA) was timely f filed on | 
September 4, 1973. 7 


‘(81 ED. 


filed en to 43 CFR - 4.540, 37 aoe 


FR. 11461 (June 28, 1972),.on 


July 17, 1972, July 24, 1972, and — 
August 4, 1972, respectively. Each | 


of the dockea: concerned violations — ; 
alleged to have occurred’at North © _ 


American’s Kenilworth Mine which — 


_ is located in Carbon County, Utah. | 


The dockets were consolidated for 
hearing which took place between 
January 9 and: January. 12, 1973, in 
Salt Lake City, Utah. The Judge 


was: ‘filed on May” 16, 1973. After 


several | extensions of time, North 


American’s fifty- five page brief was 


filed on J uly 25, 1978, along with a 
‘motion to waive ‘the limitation upon — 
length of appellant’s brief contained 
in 48 CFR, 4.601(d). and a.request 
for oral argument: After. an exten-: 


On November 15, 1978, a Board . | 


“granted the ‘motion: to waive the 
limitation. of brief. for. good cause.” 
as shown. and set. the case. for oral argu- 
Bes dykes ment on. December 12, 197 3, confined. 
- tothe question of whether the Ji fudge 
| correctly refused to consider North oa 
American’s ‘economic’ losses, sus: 
tained’ asa result of: allegedly 5 


“wrongful withdrawal orders,” se “in. - 


‘oossing penalties. ee 


tae eis ang sii Syne Bt ae Oy Bie ea ttiere fe Da els 
oR HOR Sn 1 Pe tee fe et age Pe ; 
. eed sirga ead I j A Dee : 
ie ae ae ° Yee otk 


and: 4 3-40-P. ‘The petitions, for hear- z ep ow om oe 


ing: and formal: adjudication. y were ate | 


ae ‘Whether ee AGmimaaays ae = 


api! §4173°88- Stat: 742- 804, 80 USC, % 
| i Taw Judge erred ‘in n determining a 


~ §§,801-960- (1969)... 


Br. of Appellant, D. 4 : _ oe - 


a ssues on. nA ppeal 


toe rest Seteetae Me 
mo Bee phy pee 


* Mines, 
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that: various vibinnene ee ae 
tory health or _ safety standards 
occurred. = 

-B. Whether the ‘Administrative 


Law Judge. properly applied one or 
more of the six mandatory criteria 


In assessing various penalties. 
-C. Whether the Administrative 
Law Judge erred in failing to take 


into consideration: appellant’s eco-— 
~ nomic losses sustained as a result of 
: vacated withdrawal orders 1 in assess- 


Ing ‘Benalied e 
| Discussion see nies 


0 hallenges to Determinations 0 of 
7 Violation, 


on “Section $08(e) dd ). Charges: | 


Onder of Withdrawal No. 1 fd 7 


was issued ae 3; 197 0 and i in i rele- 


: vant part reads: 


bs Ventilation was | short-clréuttad 7 

ae 0 i om: the faces of the main entry and the _ 

-.. ‘erosseut off the main entry. in 8-east:sec- 
| tion, in. that line brattice. and a. check 
ae curtain were raised and tied. | : 


“North. American. argues | that the 
: eontition cited did. not. constitute. a 


. violation. of section: 303(c) (1), .of 


 the-s.Act. ‘because. the Bureau. of 
Pak (now. MBSA)? allegedly . 
~~ failed. to. ‘prove. “that.miners ‘were. 
- present, or that coal was being cut, © 
_ mined or -loaded, at. the., working - 
ae faces ete jn, dispute + (Italics ee 


ig ‘Baffective: Taly 46: 4973. MBSA’ was’ ‘gab: : 
ee stituted for the Bureau of. Mines: (Bureau) . 


ce in. all. enforcement Proceedings. See 38: ees 


"7 i 18695 (1978). oe 


4 Supra, n. 2; Pe Me oa 
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ssohien 308(¢) (1) of the ere 
and regulations: promulgated pur- 
suant thereto ® plainly require that — 


the sections and faces subject to this | 
health and safety standard must be. 


operational; hence the terms, “work- 


‘ing face” and. “working section.” 


‘The inspector who issued the cita-_ 
tion in question, Mr. William Bazo, — 


testified that the 3 East section of : 
the mine was in operation at the — 
time he made. his inspection and 
. that “within a. good degree of cer- 


tainty” “* ** coal was being: cut, 


mined; or. loaded at this section at — 


_ the.time the order was issued.” (Tr. _ 
88.) Mr. Bazo did say that he was 
not! ‘absolutely” sure that: the mine 
“was operational, and the record re- 
- veals that his notes were: somehow 
“lost.” (Tr. 88-9.) | 


We are of the opinion that fee in. | 
spector’ S ‘testimony was sufficient to 


: support. the. conclusion. that. ‘the 3 : 
East. section of the mine was an 
active operational - 


“working. sec- ne 


| tion” and we SO find, His statements 


were apparently believed. by. the 7 
Judge. and we.do not feel that the — 
lack of “absolute” certainty.» de- > 


_ stroys_ the. probative value. of his. ; 
evidence. The. inability to produce fe 


the. notes, on’ the. inspection, is not: - 
significant : since Mr. Bazo testified : 
on. the ‘basis of apparent, independ- 


B. ‘Section: '808(6) (4). reds. in ‘relevant part 
as follows : 4 


. “Properly ‘tnstalled and | adequately mines ' 


tained line brattice or other approved devices 
' ‘shall be continuously. used from the: last:open 


erosscut | of an. entry. or room of. each working ov 


section to. provide adequate ventilation to the .. 
; working faces: forthe: miners, Jand- to. , Temove > 


- flammable, explosive and noxious. PASS, dust, 
and explosive fumes,.. eee Was Pane ge 7 


io * $30 crR : 302—T5. 302-1,, 


ent, ppeoral recollection. Further- 


more, the -inspector’s. credibility. is 
_ considerably enhanced by the fail- 


ure of North American. to present 


-ahy rebutting evidence: In this con- 
* nection, 


_. witness the employee who accom- 
panied. Mr. Bazo on his inspection 


‘because he was deceased. However . 
we discount this factor because. his. 


_. testimony might -have been pre- 
served; and. . more. 


affirm the aces sae on this 
7 eee ey 
“es “Seation 308(a) Oarges: 


Notice of Violation 1 WB, dated 


June 24, 197 0, was issued becarise of 


an alleged lack of temporary roof. 
“supports ata working face, North. 
~ American challenges the finding of — 
‘violation on the theory that, MESA 


failed to prove that there was a 
‘ lack of conformity to the existing — 
_ roof control plan. A similar conten- 


: tion | is advanced with respect: to 
Notice 1 FWT, January 19, 1972. 


Appellant — argues © that the: solo | 
measure of compliance with section 
_ 802(a) is the approved and effective 
roof.control plan. After the briefs 
were filed in this case, the Board i im: 
_ Leigter. Coal - Company *. 7 rejected. 


: such: ¢ a » contention and 1 we perceive 


12 TBMA 216, 80 LD. 626, ccH Hmployment | 


Beret and: Health 1 Guide par. 16, 608 1919): 


“OF ‘THE DEPARTMENT OF THE INTERIOR, 


we are aware of North | 
American’s inability to call as a 


: importantly, _ 
ae orth. Uencecay might have called 
other employee witnesses to testify, 

or introduced production or person- - 
nel records as evidence tending ‘to 
show-whether the faces 3 in the 8 Hast 
section’ were operational at the time 
of the inspection. Accordingly, we: 


[$1 LD. 


no reason 0 reconsider our previ- 
ously stated. view. In that. case,. we 


held that where the evidence is. suf- | 
ficient to establish thatthe roof or  ~ 
ribs of a mine were not. adequately 


supported to protect miners from | 
falls, it is not necessary to prove a — 
violation ‘of the roof control plan — 


in. order to sustain a violation of 
section 802(a) of the Act. Accord- _ 
‘ingly, we affirm the J udge’ S ruling : 


on these charges, =. 
3. Section 304(a) Ohare: 
Order of Withdrawal 1 WR, 


‘dated December 15, 197 0.and issued 


pursuant to. section 104(c) of the | 
Act, cited North American for al- — 
leged masses of combustible mate- _ 


rials, “accumulations” of which are — 
~ proscribed by section: 304(a) of the 
Act. North American argues in sub- 
stance that MESA. failed to estab- 
lish a prima facie case and that the. 
Judge’s finding of violation. isnot 
; supported by the record. : 
~The record reveals that the ine 
spector, who issued. the withdrawal en 
order, observed some combustible. 
materials in.some shuttle car road-.-..° | 
- ways in the 6 West section of the = 


mine. However, he. was: unable to 


recall how many roadways: werein- 
volved and he could not testify as | 
to the depth. or extent'of the al- 
‘Jeged” “accumulations.” ae “(Te 2d — 
: 249, J “3 ee 
‘This J — péroaivedl the deficien:: Pras 
cies in the Government’s evidenti- ~~ 
ary presentation but concluded only mag 
that it was not possible to deter mine. 
_ the seriousness of the violation | or | aa 
~ the: degree of negligence, (DeoelLOn 
ec ”) wee are of i the oe tone the | 
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missing: ¢ evidence as to. depth and ex- 
tent should‘also have led the J udge 


to conclude that MESA had failed ~ 


to make out a prima facie case as 
to the occurrence. of a violation. In 


our view, an Administrative Law 


Judge may determine if there was 
a violation of section 304(a) only 
where the record contains sufficient 


evidence on the basis of which he 


can make an independent appraisal 

of whether the alleged mass of com- 
bustible material is of such a dan- 
gerous size in the circumstances 
that it constitutes an “accumula- 
tion” as that term is used in the Act. 
As a minimum, evidence of depth 


and extent must appear in the rec- 


ord; otherwise, a finding of viola- 


tion: is unjustified. In this case, the 


_ Iinspector’s memory was faulty, the 
text of the citation was conclusory,* 


and there were no field notes of the | 


inspection to refresh recollection or 
_ serve as substantive evidence to. fill 


the er ucial gaps. The finding of vi- 
olation and the associated assess- 


‘ment in the amount of $500 must 


therefore be set aside. Armco Steel - 
Corporation, 2 IBMA 359, 80. L.D. | 
790, CCH Employment Safety and _ 


Health Guide par. 17,043 ( 1973). 
4, Section 304(d) Charges: 


With respect to Order 3 TID, 
August 16, 1971; 1 JF, Septem- 
ber 8, 1971; and 1 TJD, September — 
16, 1971, North American chal- 
| ieaees the. findings of violation on 
the gr ound that. the samples relied | 


. 8 The order weve stated: “Coal dust and 


; -loose coal were accumulated along much of the 


 ghuttle-car roadways in.6 west section.” 
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on reflected only. the ‘a enibusthie ue 
2 content of the floor. North Amer- - 
ican urges. that the samples should 
have reflected the combined incom- 


bustible.content of the roof and ‘ribs, 
as well as the aan at the cited nnd 
locations. ey 
‘Section 304(d) was seaencd to 
prevent the occurrence of send ions 7 


which could lead to a-fire, or still _ 
worse, an explosion. The floor sam- 


ples in the instant case, falling as_ 
they did within the proscribed area, 
indicated a dangerous condition be- 


cause a Spark might very well have 


led to at least a fire. We hold there- 
fore that a. floor sample standing 
alone may be the basis of a finding a 
that a section 304(d) violation has he 


-occurred.2 Accordingly, we con- — 
elude that the Judge did not err by 


determining that these alleged viola- i. 
tions occurred. Buffalo Mining Co., 


2IBMA 226, 80 I.D. 630, CCH Em- 


ployment Safety and Health Guide. : 


_— 16,618 (1973). 


. 30 CFR 75.17 720(a) Ginege: 
"Nétice 1 FWT was issued on — 
January 14, 1972 when an inspector 
obseryed two miners performing . 


tasks hazardous to the eyes without . 
required protective goggles. The _ 
pertinent portion of the applicable | 


Sn reads : as follows: 


+ * [Each miner ‘regularly. em- 
ployed in the active workings of i an under- 


yee North American. calls our attention to the | 
Bureau of Mines inspection manual whieh sets 

forth methods of sampling. (Br. p. 16.) That 
manual is not a regulation of the Department 


and is not binding upon the Board. Moreover, 


the manual clearly indicates that where he 
deems uppropriate, the inspector may take 


separate samples from the. a9 ribs, or 
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e, seoind: coal mine shat be. required to: 


: wear the following protective clothing and 
devices : | 


(a) ee * face- shields or ‘goggles on : 


welding, cutting, or working with molten 


metal or when other hazards to the eyes 
.. exist from. ane “particles. 


added...) _ 


A eahcon of. this eenien oc- 
curs where an. operator does not.“‘7e-. 


quire” a miner to wear safety gog- 
gles. North. American contends in 
substance, and we agree, that an 
operator, in order to “comply with 


the regulation, must. establish a 


safety system designed to assure 
. that employees wear safety goggles 


on appropriate occasions and must 
enforce such system with due dili-. 
“gence. Where the failure to. wear 
glasses is entirely the result of the 


employee’s - disobedience or: negli- 
gence. rather than a lack of a 7e- 
: quirement: by the operator. to wear 
‘them, then a violation has. not 
, occurred. | 


The uncontradicted sydence: ot 


record | reveals - that: North Ameri- 
can’s Safety Director, Mr. Rex W. 


Jewkes, as part of his r regular duties, | 


_issued safety glasses to. every. em- 


ployee. He testified that he reissued 


‘safety glasses. to every miner. who 
Jost or damaged. his pair. He further 


stated that he instructed the miners 


to notity him when a fresh pair of 
glasses was needed. and advised them 
repeatedly that the glasses must. be 


worn when hazardous. tasks are be- | 
‘ing performed. (Tr. 554-5. ) ‘The 


record. also. indicates. that North 


: American did- not rely solely upon | 


oral enforcement of this regulation. 
At all. relevant times, signs with 


DECISIONS or THE DEPARTMENT OF THE INTERIOR 


(Italics 


| [81 LD. 


three-inch letters: were. posted at 
, prominent locations by which every 


miner must pass and which in- 
structed. employees, among other — 
things, to use their safety glasses. 


pa 549-50, 556-9; Pet. Ex. 9, 10, 


11.) While thems ee no direct, con-: 


clusive evidence with respect to on- 


shift ‘supervisory practices, It may 
be inferred from two items of testi- 
mony. that North American did en- 


‘force this part of its safety program 


with. due diligence. First, the in- 


spector | who. issued the instant 


notice, Mr. Fred W.- Tatton, hes 


testified that he had-never previ- 


ously found North American’s prac- 


tices concerning proper use of safety 


glasses deficient. Second, question- 
ing of Mr. Jewkes by the Judge. re- 
vealed that the operator had previ- _ 
ously attempted disciplinary action — 
against employees for infractions of | 
safety rules (Tr. 555), presumably 
including those similar. to the one 
now under discussion. . le Be 
On the basis of the existing 7 Tec~ 


ord we find that North. American 


did in fact have a safety. system : : 
(1). designed to assure that: all 1 rea- 
sonable efforts are employed to in-. 


sure that miners wear safety gog- 
gies at appropriate times and 


places; and (2) enforced with due 
diligence. We further find that the 
preponderance of the evidence indi- 
cates that the failure to comply with 


the operator’s: clear safety. require- 
ment In this case was due solely: to 
the negligence of the employees in- 


volved rather than to any enforeé- 


ment omission on the part. of the : 2 


operator. It is, therefore, the judg- 


pon 


: Sites of tie: Board that North 


_ American overcame. the Govern- 
_ ment’s pritna facie case and.that the 


~~ subject’ notice of violation must be 


— wacated te: 


6,80 OFR 70. 100(a) tingins 
‘Notice 1 GM, dated December 17, 


_ “1971, and Notices 1 GM and 2 GM, 
~ dated Je anuary 4, 1972, alleged v10- 
lations of the Secretary’ s respirable - 


~ dust standards which at. all relevant 
times proscribed, cumulative con- 


centrations in excess of: 30 milli- 
erams ‘per cubic meter of air. 30 
70.211 (b) (4), 
70.221 (b). Although. it appears that . 
only three notices ‘of violation were 
_ issued, the J udge concluded: that 
fourteen distinct violations Oc- 
curred, and assessed an aggregate. 


CFR 70.100(a),_ 


penalty in the amount of ae 
(Dee. 28.) - 


With respect to. these three no-- 
tices? North American argues that. 
the maximum number of violations . 
- which may be found is three rather 
than the fourteen found by the 

Judge. MESA does not contest this — 


| point, and we hold that: there. were 


only three violations. Nevertheless, _ 
while we conclude that the Judge 


a erred i in this respect, we. regard. the 


3 error. ‘as. harmless with respect to : 
7 “notice, Mr. Grant McDonald, testi- 

fied that the concentrations of dust 
_ in the two samples: which the J udge 


| tection, ‘and where such failure does not ‘en- — 


| : 10 Where ‘a@ miner intentiovally; Seon 
7 recklessly, Or negligently fails to comply with 


a requirement designed solely for his own pro- 


danger or create. a hazard to anyone . but 
_ himself, and where the operator has not con- 


doned such: ‘conduct, we do not believe a viola- 


tion. may. properly. be charged to. the. operator. 
Of. Cam Industries, Inc., CCH Employment. 
- Safety and ‘Health Guide par. 15,118 (1972). 
' 1 'These: notices. relate. to three distinct 
. working” sections and hey" ‘SO indicate. 
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dated December 17, 1971, 


the. penalties aasased” ‘The ‘hidée | 
considered all of the conditions de- 


scribed inthe three notices in reach- | 
ing the amount he thought justified - 
in the circumstances. In light of his — 


determination that the violations as 


a group were neither serious nor the _ 

result. of the operator’s negligence © 
and inasmuch as the assessment is 
relatively modest and consistent 
with the evidence of record, we see. 
no reason. to disturb .the amount 
fixed by the Judge. as 


‘Apart from this panera ana: 
lenge, with respect to Notice 1 GM, 
North 
American contends that the cumu- 
lative . concentration. contained 
therein was not in excess of the 


regulatory limit. This notice was 
‘based on a computer printout con- 

taining seven samples with a cumu- 
- lative concentration of 31.5 milli- 
grams. (Govt. Ex. 10.) The Judge 


discarded two samples because of © 


the possibility that they -were 


“dumped” and should: have. been 


voided. (Dee. 28.) North American 
-argues that in view of the fact that 
the. cumulative concentration: for 


the five remaining samples is only © 


18.5: milligrams, the ‘finding of vio- 


lation was erroneous. or 
The inspector who | ‘issued ‘the 


subsequently omitted’ were un- — 
usually high, and that in the normal — 
course of processing, they . would 
have been closely examined inthe — 
MESA laboratory at Pittsburgh, in _ 


order to. determine if. aa had | 


cedures. were 


seat araaGea and sieald enaiutore: | 
be voided.?? (Tr. 594-5)..He further 

that if a sample were 

| dumped: the printout. would in- 
_ dicate that it had been voided. (Tr. 


stated, 


595). Since the printout: does not 


show that the samples in question 7* 
~ were voided, and inasmuch as the 


record does not contain any evidence 


% to show that normal laboratory pro-._ 
not. followed, we be- : 
lieve that the Judge erred in dis- 


carding them.'* 


North American’ S Lanimetip.- is. 


based “upon the premise unat the rul- 


_ DECISIONS | OF THE DEPARTMENT OF THE INTERIOR 


[81 LL D. . 


ee slow oi: voided the. iG . 
samples just discussed was correct. 
Having found that premise to be. 
erroneous, the argument collapses. 
and the finding of violation on: this. 
charge must be affirmed as s modified - 
herein. ae 


Challenges ie Application. of 
Statutory Criteria: Ee 


“North ‘Aveerican’ ais Ghallen wee | 
the assessments with respect to os 
| on the following: 3 








‘Notios Date . Cited ‘violation _ 
Order 1 WB Dee Aca Sees Apr. 8.1970 . 30: U.S.C. 862(a). 
Se 5 cee aed ny SER Sm eI RUE oe (co 30 U.S.C. 863(c) WD. 

Dec 2e dec bore totea eet tc es Sept. 22: 1970 30 U.S.C. 864(a)._ 

1c Se AC Ona RP 8 Nov. 10,1970 = Do. 

1 [sapien en ane ee ree Dec. 15, 1970 Do. 
Order 3 TJD___-_. 2-2. -_ 2 Aug. 16,1971 30 U.S.C. 864(0). 
OTD Dd le Si cc Ae Saas Sept. 3,.1971 Do, | 
Order 1 TJD____.- ee Sept. 16, 1971 _ Do. 

Notice 1-GM so. cue) es ee Dec. 17, 1971 30 CFR 70. 0-100). 
& WO eset a ee 4,1972 «:De. . 
Notice 2. OM sesh Gehetee Jete suet oe OO ne eae : ‘Do. . 
INOGICG: TOR WD oe Jan. 19,. 1972 30. CFR: 75. 200. | 
Feb, 1, 1972 30. CER 75.1003(a). 





5 . Inasmuch as we have : decided to 
set aside the findings of violation 


arising out of Order 1 WB, 12/15/ 


ZA sample. is taken by a cassette, contain- 
ing a lilter, “which is attached to the miner as 


he begins his shift. If the cassette is operating 
properly, particles larger than: ten. microns 
_ will drop to the bottom. Occasienally, a cas-_ 
- sette may be turned upside down and particles» 


at the bottom will slide onto the filter. such 


a cassette contains a amp sample.’ aan oa 


593—4.) 
: %The samples in dispute ‘are cassettes 


40479992 and 40479462 with dust concentra- 


tions of 08.5 and 09.5, respectively. 
14 See Castle Valley Mining Co., 

81 LD. 34, CCH Employment Safety and 

Health Guide par. 17,238 (1974). . 


3 IBMA 10, . 


ei 0, there is no need to Soueides obj ec- 
tions to the J udge’s assessment based 
upon it. Likewise, we have already — 
dealt with North American’s allega- 
tions of error with respect to the 
aggregate assessment based upon — 
Notices 1 GM, W/1LT/71, 1 GM, 1/— 


4/72, and 2 GM, 1/4/72 and have 


affirmed that assessment. 
_ With respect to the remaining 

. nine assessments, five are challenged 
on the grounds that the Judge mis- 
applied the statutory criteria of : 


| ‘good fut , previous s history, eee 
and. négligence: (Orders 1 WB, 
4/3/70, 1. WB, 4/3/70, 8 TJD, 


8/16/71, 1 JF, 9/3/71, and 1 TJD, 


A 9/16/71.) i Neescamenis: related to 
Orders 1 WB, 9/22/70, and 1 WB, 


11/ 10/70, are appealed. only with | 
respect to the good faith and gravity 

 eriteria. The assessment upon No- 

tice 1 FWT, 1/19/72 is atta acked only | 


| upon the claims that the gravity and 
negligence criteria were misapplied. 


In the decision ‘on. N otice 1 FWT, - 
2/1/72, only. the: treatment of neg- . 


higence is alleged to be erroneous. 


_ As to five of the nine violations 


aoe under discussion, the Judge 
concluded that there was good faith 
in achieving 
(Dee. 5, 21, 26.) He also noted that 
. there was no evidence of a prior his- 


- ns of previous violations. (Dee. 


5.) It is apparent that he consid- 
ered these two criteria and made 
the required findings pursuant ‘to 
‘section 109(a), and we are of the 


opinion that none of the assessments | 


is so large as to indicate that the 
Judge abused his” 
weighing either criterion. - 


- spect to these findings. 


Turning now to the J udge’ S$ ap- 
plication of the gravity and neg: 
ligence cr iteria, we call attention 


to what we. have her etofore- held i im 


| Associated Drilling Company, Ine.5. 
| 2TBMA 95, 80 LD. 317, CCH Em- 


_ ployment Safety and Health Guide 
par. 15, 747 res : 
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ale 
i ad od 


reasons or basis ther efor, 


‘rapid compliance. — | 
priate to recall what the Board has — 


discretion mM 
We, 3 


therefore, affirm the. Judge with-re- 


® Tf the J age! s éonchision is that 
a violation: of the Act has occurred, he 
ac then make ultimate findings of fact 


On each of the six statutory criteria | in 
— section 109(a) (1) and state reasons for 


each finding ‘to properly determine: the 
amount of the penalty warranted. ae 
We believe that this. ruling is no 
more than a reflection of the clearly 
articulated policy of the Congress : 
as stated in 5 U.S.C. hie m rele- 
vant dag as follows: | 


* All ‘decisions, including - ‘initial 
decisions * * * shall include a - 


ake 


. statenient of— 


(A) findings. and conclusions, and the 
on all the ma- 
or discretion | 
% _ [Italies | 


terial issues of fact, law, 
presented on the record lame 
added]. 3 


We believe that it 1s also appro- 


heretofore decided substantively 
with respect to the gravity and. 
negligence criteria. In Robert G.— 
Eason Coal Company, 1 IBMA 
115, 120, 79 LD. 657, CCH Employ- 
ment Safety and Health Guide par 
15,3874. (1972), we held: . | 


** * Bach violation should be analyzed 
in oa of the potential hazard to the. 
safety. of the miuers and the probability 
of such hazard. occurring. The potential 
ailyerse effects of any violation must -be 
determined. within. the context “of the 
conditions or practices existing in: the 
par ticular mine at the time the: violation - 


is: detected. iia re 


In the same case, maith: respect to 7 


negligence, we eheld, 1 IBMA at 119, 


that: 


*N egligence involves ‘the failure to 


“do what a reasonable man: would do 
under the same or 5 


similar circumstances 


~OT4. | DECISIONS OF THE 


to prevent a violation of the. Act. Negli- 


gence must. be- determined on the basis of 
circumstances leading to the existence or 
. occurrenice of the violation: * = 


‘In the absence of careful findings 7 
of ‘fact and sufficient indication of 


the underlying rationale therefor, 


 it-is extremely | difficult for the | 
Board to review a decision and de- 
termine whether the Judge proper- 


i. ly considered the gravity ‘and negli- 


gence factors in arriving at a par- 


- ticular assessment. With respect to 
the relevant violations identified 


above, we are unable to ascertain 


from the Judge’s decision the un- 
derlying rationale or basic findings 


which support his ultimate findings 
on negligence and gravity. These 


omissions preclude us from deter- 
‘Mining the accuracy ‘and soundness 
of the challenges by North Amer- 


ican to these assessments. There- 
fore, they must be set aside and re- 


-manded for redetermination. 

Challenge to Sudge’s Re fusal to 
Consider Economic Losses Sus- 
tamed as a Result of Allegedly 
“Wrong ful Withdrawal Orders” 


| “At the hearing j in this case, North 
American introduced | évidence to 


_ show economic losses resulting from — 


) withdrawal orders which were sub- 
sequently vacated..The evidence of 


such losses was received by the 


J udge over MESA’s objections; 


however, i in his decision, he did not. 
state. ae if any, fy weight h he. pers 


DEPARTMENT’ 


- such evidence, (Tr. 672-9, Pet. Ex. | . 
oe ee 


OF THE INTERIOR [81 LD. 


On ese, North iinet vig- a 


| orously urges upon u us two Pas 
tions of law: : _ 


“(A eee that economic losses peeultiae 


from the. wrongful issuance of with-~- 
drawal orders is a relevant factor to be | 
considered in determining the amount of 
penalties to be. assessed in-a civil = 7 


alty proceeding ; ‘and » | 
a 7) es economic losses represent pen- 


alties koe which * * * should be set off: 
against civil penalties assessed to the. ex- 


- tent of: those civil penalties.” 


The: soundness of either or beth 
of these: propositions: is strictly a 
matter of ‘statutory construction 
since there are no relevant regula- 
tions. The pertinent portion of the 
Act is. section 109(a)(1) which 
reads 1 In relevant part as follows: 

x owe In eeeaaimine the. arabunt of the 


penalty, | the Secretary shall consider ithe 
operator’s history. of previous violations, 


_the appropriateness of such penalty to 
_ the size of the business of the operator 
; charged, whether the operator was negli-- 


gent, the ‘effect: on the operator’s ability 
to. continue in business, the gravity. of 
the violation, and the demonstrated good 
faith of the operator charged in attempt- : 
ing to achieve rapid compliance after 
notification of @ Violation. | 

We must initially decide whether, 
by enumerating Slx mandatory eri- 
teria, Congress intended to exclude 
any other factors from the Secre- 
tary’ Ss consideration 1 in determining 
the amount of a’ penalty. MESA 


contends that the | Board : should 


“48 Br. of Appellant, p. 48.07 


204). 


7 apply the doctrine of statutory con- 


struction stated j in the well -known: 


maxim expressio unius est. exclusio — 


alterius.* MESA. points out that if 


Congress had. intended to provide : 


for the recognition of economic 
losses resulting from vacated with- 


drawal orders, it could have done > 


SO expressly or by providing that 
the Secretary, could take into ac- 


count, in addition to the enumer- 
ated criteria, such other factors as. 


justice might require. Since Con- 


- gress did neither, MESA would. 


7 have us conclude that such economic 
losses may not be recognized to. any 
extent. . 


‘We are of the opinion that. b this 
- argument does not compel the strict 


conclusion that it reaches. We note — 
: pay: oe 


that the restrictive word, “only” 


~~ was not inserted in section 109(a) 


. (1) of the Act, 30 U.S.C. 819(a) 
(1) (1970), concerning the required 
consideration of the six enumerated 
criteria. Also, we believe it signifi- 
__ cant that Congress did not prescribe 

dollar limits. within the area of $1 


‘to $10,000 for a particular violation 
or criterion, but did specifically in- 


_ struct the Secretary to assess a civil 


penalty only after he has deter- 


- mined by decision, (oe *® thata vie 


-. olation did occur, and the: amount. : 
of the. penalty — a8 warranted, 


“10This doctrine is. 
. pointed. out in oral. argument, a guide to. stat- 
utory construction . rather than a. conclusive 
argument. It is. no substitute. for. a. careful, 
- Independent. appraisal of legislative. intent. 

See S.B,C. vz Joiner aad Cees 320 U.S. 
: 344, “350-1, (1948); | 
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ene (Italics bapa 2 30 USC. : 
: $19 (a) (3) (1970). | 

In view of the omissions’ and 
precise expressions of Congress, we 


are satisfied that the setting of the 
amount of penalty was committed — 


as a discretionary function to the. 
Secretary and his delegates. ‘We 
hold, therefore, that in making the 
assessment process. - discretionary, - 
Congress intended that the Secre-_ 
tary, or anyone possessing ‘his au-. 


thority to bring a case under the — 


Act to a final administrative cor- 
clusion, be empowered to take into ~ 


consideration evidence regarding 
any factor, in addition to the six 


specific criteria, deemed relevant to 


the achievement of the statutory 


objectives. ee bese sh Coat Com- 7 


This Board has Seviblly held 


that’ Congress intended’ that. a 


penalty assessed pursuant to section 
109 of the Act should be'calculated 
to deter similar future violations _ 
and to induce compliance.28 We have 


also previously taken note of the in- 
dependent, penalizing, deterrent ef- 


fects of the economic losses resulting 
from withdrawal orders. 19 Tn order 


to avoid the imposition. of a total 
economic loss which is ‘oppressive 
-yather than simply deterrent, a 
result Congress clearly did not in- 


tend, we conclude, that a J udge may 


take into account the economic — 
losses. suffered by an operator asa — 


consequence of a closure . orders 


a Supra, n. oe 


. 148 Robert.G. Lawson Coat Co., ‘supra. 


“" 10 Td, 
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which i 1s subsequently. yatlied: 20 as 
a mitigating factor in assessing a 


penalty fora violation arising out of . 
a condition or pee cited i in such 


order.??- 


On the other hand, we ‘find noth: | 


eee in the Act or in its legislative 
history revealing an intent by Con- 
gress to permit a dollar-for-dollar 
offset right. We also envision costly 
and burdensome administrative 
problems involved i in such an offset 


which we. are unwilling to impose. 


upon MESA without. a clearly 
articulated instruction to do so from 
_ Congress. Consequently, ‘we reject 
the second proposition urged by 
North American and hold that there 


is no dollar- for- dollar. offset, per-_ 


| mitted an operator against -assess- 
ments in a penalty proceeding for 
economic losses sustained as a result 
of a vacated withdrawal order.??. 
As an aid to clarification.and ap- 


— 80 We do not subscribe to North American’s 


use of the term ‘wrongful’ in describing the 
withdrawal orders now before us. Withdrawal 


| orders May be vacated for reasons not involv- 
ing fault, and the question of whether they 


Were “wrongfully” issued is. irrelevant to the . 


resolution of the question of law now under 
discussion. The significant fact is that they 
were vacated prior to the decision of the 


penalty proceeding or at the same time in 


a consolidated proceeding. 
% Counsel for North American larornied us 


at oral argument that, unless relief is avail-_ 


able under the Act, Congress has. not provided 


a remedy for the economic losses sustained 
jin this case either under the Tort Claims. 
§ 2680. 


“Act or elsewhere. See 28 U.S.C. 


(1948). : 
' 27%n support of ita claim that “the fact 
that the Act does not specifically provide for 


offsets is not fatal to Appellant’s contention,” 


North American has relied heavily upon 
Cutler-Hammer, Inc. v, United. Statés, 416 F. 
(2d 1306 (Ct. Cl. 1969), Br. p. 41. We regard 


this case aS distinguishable at least ‘because - 


- the statute there involved specifically allowed 
a dollar-for-dollar offset in favor of the Gov- 
a ernment for inaccurate, inflated cost estimates 
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ject. penalty proceeding; 


ie 1D. 


plication of. our re in this 7 


limited decision, we deem it ap-_ 
propriate to emphasize the follow-_ 
ing points: (1) the validity of a 


withdrawal order is not an issue. is, =f" 
a penalty proceeding; * (2) the | 


withdrawal orders involved i in con- 


sidering economic loss as a mitigat- 


ing factor are confined to those 


which have been vacated prior to the 


penalty proceeding being adj udi- 


cated or which are aivalidited 4 na 
section 105 review proceeding which 


has been consolidated with the sub- 
(8) eco- 
nomic losses resulting from such 
orders may be considered only with 
respect to assessments for violations 
arising from the conditions or prac- 
tices cited i in such order; (4) the fact _ 
that such losses occiirred and the 


| duration of the withdrawal orders 


before termination must be affirma- 
tively pleaded by the operator in the 
subject penalty proceeding; other- 
wise, the judge need not consider the 
losses: as a mitigating factor; (5) 
since there is no statutory right to 


a doHar-for-dollar offset, dis: exact 


amount of the alleged losses is not 
relevant ; 4 (6) a Judge has the dis- 


and the question for decision was whether a 


‘counter-balancing offset in favor of the con- 


tractor for understatements was authorized. 
The Federal Coal Mine Health and Safety Act | 
contains .absolutely no re for. any 
offset whatsoever. 


-% Zeigler Coal Co., supra, n: 8; cf. Freeman . 3; . 
Coal Mining Corporation, 2 IBMA 197, 80 1.D.. ~ 


610. CCH Employment ‘Safety and ‘Health 
Guide par, 16,567. (1973). 

We emphasize that hearing» should 0b 
become unduly complicated - by ‘the injection 
of this mitigating consideration. Since exact 
dollar amounts are irrelevant, the evidentiary 
presentation related to ‘this problem need not 


be especially voluminous.and need not involve — 


extensive pre-trial discovery of pperator busi- 
ness records by MUSA. 
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-eretion oe assign ohataver weight to 
such mitigating factor as he deems 
just or appropriate under the cir- 
cumstances of each: case, but in doing 
so should make appr opriate findings 
_ with supporting reasons. | 


In view of the foregoing, we have 


- decided to set aside the assessments 
made by the J udge in this case 
which grew out of the relevant va- 


cated closure orders listed in peti- 
’ tloner’s exhibit 12 and to remand 


~ them for redetermination consistent 
with this Opinion. 


ORDER 


“WHEREFORE, pur sinnt tain. 
authority delegated to the Board by - 


the Secretary of the Interior (43 


CFR 4:1(4)), IT IS HEREBY — 


“ORDERED that the decision in the 


boxe: entitled dockets with evap ott : 

‘ee “tos 
ies hee Notices 1 WB, “6/24/70, Le 2 
a FWT, 1/19/72, and Orders 3 TJD, - 


8/16/71, 1 JF, 9/3/71, 1 TID, 


a 9/16/71, aaotar as they constitute. 
Is. AF- i 


| Notices of Ven 
: FIRMED; 


2, “eden 1 WB, 4/3/70, insofar 


as it constitutes a Notice of Viola- 


tion, and. Notices 1 GM, 12/17/71, 


1 GM, 1/4/72, and-2 GM, 1/4/79, ee 


7 IS AFFIRMED AS MODIFIED; 


8. Order 1 WB, 12/ 15/70, oat 
as it constitutes a Notice of Viola- 


tion, and Notice 1 FWT, 1/14/72, 
Is REVERSED and the associated 
assessments thereon ARE. SET 
ASIDE; | 
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4. The assessments eliallengea< on 


. appeal related to violations founded: 
upon Orders 1 WB, 4/3/70, 1 WB, 


9/22/70, 1 WB, 11/10/70, 3 TJD, 


8/16/71, 1 JF, 9/3/71, 1 TID, 


9/16/71, and to Notices 1 FWT, 


1/19/72 and 1 FWT, 2/1/72, IS 


VACATED AND REMANDED 


for redetermination in conformity — 


with. Part B of the discussion — 
supra; and | 


5. The assessments challenged « on 
appeal related to violations arising — 


out of Orders 2 TJD, 8/16/71 cad 
1 FWT, 1/31/72, IS VACATED ~ 


AND REMANDED for redetermi- 


~ nation in conformity with Part C 


of the discussion, supra. 


- Dav Doang, ~ 
_ Administr ative ae age. a 


We CONCUR:! 


| C.K. Roars, ae 


C hie fA dminas ir ative Jud ge. 


| Howarp J. Scizartzinemea, IR., 


Alternate pike esas J udge. 


ADMINISTRATIVE APPEAL OF 

| | ‘CLAIR COOMES ee 
| re ome 

AREA DIRECTOR, 

ABERDEEN ET AL. 


Decided April 22, 190h | 


Appeal ene an administrative decision _ 
of the Area Director, Aberdeen, affirm- 
ing a decision of the ae a 


| Fine Ridge Agency. 


(218 — DECISIONS OF THE 
Reversed and Sie 


Indian Lands: Allotments: Generdily = 


Grazing Permits and Licenses: Gen-. 


erally 


7 Improvements placed” on saad land 2 
shall be considered affixed thereto unless 


_ excepted | therefrom under the terms of 
the permit. : 


APPEARANCES: E Y, Berry, Esq, 
for Clair Coomes, pa 


OPINION BY ADMINISTRA. | 
TIVE JUDGE WILSON | 


INTERIOR BOARD OF — 
INDIAN APPEALS. 


The ioe antitisd matter comes 
before the Board. on an appeal by 


7 Clair Coomes, hereinafter referred 
to as appellant, from a decision is- 


sued. by the Area Director, Bureau 


of Indian Affairs, Aberdeen, South 


Dakota, under date of J uly 13, 1978. 


. The Director. affirmed a decision of 
the Superintendent, Pine Ridge - 


Agency, Pine Ridge, South Dakota, 
-issued.on September 20, 1972. The 
- Superintendent’s decision, among 


other things, determined that (1) 


certain improvements situated on 
permitted lands, Grazing Unit 27, 
belonged to the landowner and (2) 


ordered appellant. to either negoti-- 


ate a lease at.a fair rental based 
upon the premises as ‘improved | or 
vacate the: ‘premises. _ 

It is from the foregoing decision 


that this appeal has been taken. In 


" support | ‘thereof the appellant, 
among other. things, alleges: 
(1) “hat the ae eee in 
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: Peter | Runne Horse, Sr., 


[84 ED. 


om ~ question ‘belong to the appellant, 


and... 
(2). that such “imp rovements 
should not be included and consid- 
ered in arriving at ‘a fair rental 
value for the premises in question.. 


‘The record discloses that the land — 


involved herein, comprising the SE 
14, sec. 25, 1. 38 N., BR. 45 W., 6th 
P.M., South Dakota, is a part of the 
aedeae allotment of Fred Running 


| Acree, OS-921. Upon the death of 


the eseinal allottee on September . 
25, 1928, the land passed by will to — 
OS- 

6015. Peter Running Horse, Se on 


July 20, 1983, conveyed the tand. in 


trust to ‘his wife and present owner, 


_ Jessie Running Horse, OS-1164. 


‘The: record: further ‘discloses the 
premises have been under permit to — 
the appellant for grazing purposes 


Since the year 1935. Up until the 


year 1956 there appears to have been — 


- no change as to how improvements | 
were to’be reserved in the permit. 
Prior thereto the approved permit — 


included ‘a stamped statement re- — 


7 garding improvements to the fol- 
lowing effect : at 


Permission is hereby given er remove, 


within 80: idays from expiration of per- 


mit, - all improvements . which he may 


place upon the land, 


There appears to have heen. no. 


question on the part of all parties 
concerned that. any and all im-— 
_ provements placed on the land un- 


der. such permits were considered 
appellant’s personal property. 
However, ‘beginning with. the 


year 1956 the consent of the land- 
owner was required by the Depart- 


provements ; 


RAT] 
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ment maith regard to cere and 
removing improvements from -per- 


mitted lands. The record indicates 


as late as May 10, 1967, the. Pine 
Ridge Agency ‘was cognizant of the 


fact that the appellant’s use of al-. 


7 lotment 921 as a rarich headquarters 


site under. his permit was author- 


ized in writing by the landowner 


and that the improvements situated _ 


7 thereon belonged to appellant. 
Ina letter of May 10, 1967, to ap- 
| stark the agency advised i in per- 
tinent part: 

* * * If you do not wish to arrange such 
a lease you should commence making ar- 
rangements for the removal of the im- 
- provements presently located on the land. 

ae (Italics supplied, ) 


‘The agency further advised :. 


# * * The fact you have utilized this 


land. for headquarters for many years | 
at a very nominal rate should certaily | 


ate 


[sic] be considered. * * * (talics sup- 
7 plied. ). | . | 


Tn an ‘appraisal report: for sale . 


purposes dated June 16, 1972, and 


7 a “approved by ‘the Department on. 
“ September 1, 1972, involving the 
tract in saeco, the following en- 


try appears.on page 2 thereof: 


: Pine Ridge Agency records indicate the ° 


present permittee has a permit for im- 
removable range improve- 
ments include house, sheds, fencing and 
. windmill. A check of Shannon County tax 

‘records which are housed in: Fall River 


County Court; House in Hot Springs, . 


South Dakota indicate the present per- 


mittee has listed for several years for 


assessment and taxation house and build- 
ings on. ‘leased land ; ‘contribution value 


of stock, dam and well. is included in — 


-overall-land value. (Italics supplied. ) 


The ieteooe coupled oak the 
landowner’s letter of October 2, 
1973, to the effect she gave Aes | 
lant the right to place and remove. 
any and all improvements that he- 


thought were necessary in the op- 
- eration of the land, clearly dispels 


any question: as to whom the im- _ 
provements in question. belonged. 
We fail to see how the Superintend- 
ent under the circumstances could 
possibly conclude as a matter of law 
that the improvements belonged to — 
the landowner. Apparently, such 


conclusion was based largely on the 
fact. that a document identified 


“Removable Range Improvements,” ame 


submitted by the appellant in con- 


nection with his present permit, al- 


though signed ‘by the. landowner, a 


was not dated or approved by the - 
Superintendent. No explanation ap- 
pears in the record why such docu- 
ment was never approved and it is — 
only reasonable to conclude that it 

was an oversight on the part of the | 
Agency to act thereon. In any event, 
the appellant had no. control over . 


the matter once he had obtained the. 
signature of the owner and sub- _ 
- mitted it to the Agency ol oe ‘= 


priate action. — 

We note that the Area Dixéétor 
on page 2 of his letter of July 13, | 
1973, advised the appellant that 
“the placing of a ranch headquar- 
ters does not appear to fall within 
the scope of the law or regulations.” - - 
We disagree with the Superintend- 


ent’s conclusion, Ever since 1935 
when grazing units on Indian trust = 


lands: were first authorized, » regula - 
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2 tions have provided forthe placing 
and removal of ee on 


such units. 
Current regulations, . 2 OF R 
151.17, under which the appellants 
| present permit was approved, m 
pertinent part reads: . 


Improvements placed on the permitted 
land shall be considered affixed to the 
land unless specifically excepted there- 
-from under the permit terms. Written 
permission to construct and remove im- 
provements must be secured from the 
Superintendent. The permit will. specify 
the maximum time allowed for. Temoval 
of improvements SO ce os 


We can perceive of no plausible: : 
reasons why i improvements, such as. 

buildings, cannot be included there-_ 
- under so long as they are neecled and — 


are necessary for the full and proper 
utilization of grazing privileges 


under a. permit. Buildings, in the - 


~ case at bar, appear quite necessary 

E and essential for the full utilization 
of the grazing privileges and for the 
~ successful operation of appellant’s 


livestock enterprise. To hold other- _ 
wise would be unrealistic, to sy. oe 


: least. 


ranch headquarters is situated 


should bring a higher return than ' 
_ the usual grazing fees. This only. 


follows in view a the fact that the 
use of the acreage for -ranch head- 
quarters purposes constitutes a 
_ higher and better use than grazing. 
The record indicates the appellant 
also is in’ agreement therewith. 


However, ‘the improvements com: | 
ge ara nts 


prising se ranch . 
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_ “The Board is in. agreement: with © 
; the Superintendent to the extent . 
that the acreage upon which the 


woe. 


[81 1. D. 


5 oat Ae be tale into a dee: 
tion in ¢ arriving ata fair rental value 
- forthe acreage and we are in agree- 


ment with : the appellant in that | 

respect. : . 
There is no indication in the rec- 

ord, as presently constituted, that 


the acreage involved. herein was 
ever removed from the appellant’s 
Yange unit, No. 27, as was at one 


time contemplated due to a possible 
sale by the owner. Accordingly, 


‘since the tract: in question is still | 


under appellant’s g grazing unit until 


October 31, 1975, we see no reason 
why the Gent permit cannot be — 
| modified to (1) reflect the fact that — 
‘the improvements in issue herein 


[headquarters buildings, etc.] are 
the personal property of the appel- 
lant and removable within a reason~- 
able time after the expiration of the | 
permit, and (2) to reflect the fair 


rental unless. the current rental is — 
considered fair, based upon its 
highest and best use which in this 


case appears to be for the head-— 


quarters. site and the remainder for 
grazing. The foregoing procedure — 
would eliminate the necessity of the © 
parties entering into a lease forthe 


headquarters site only as Suggested 7 


by the Agency. 


In view of the reasons aid con- 
clusions set forth above the Board 
finds: 


(1) That the improvements in 


Issue, namely, the buildings, corrals, 
—ete., situated on the SE 1, sec. 25, 
oe be 38 N., R. 45 W., are the propery 


of the ‘appellant, and 
(2) that rentals for said tract 
should be based upon ‘its page ge 
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ane ey ‘use, 4.03; pack. hheadguar- 
ters site-and grazing, and . 


(8) that the current grazing per- | 


‘mit -should: be -modified. to. reflect 
above items (1) and (2)... | 

In view: of the reasons herein- 
above. set forth, the:decision of the 


Area Director, dated July 13, 1978, 


Federal Coal ‘Mine. Health and Safety 
Act of. 1969: Hearings: an 


should be reversed: and ‘the matter 
remanded. .for appropriate -action 
. consistent. swith. the views set. forth 
herein: fan 

‘NOW, THEREF ORE, by en 
of the special delegation | of author- 


ity to-the. Board of Indian Appeals, 


by the Assistant. Secretary of the 


Interior,: dated. September 13, 1973, _ 


the decision of. the Area: Director, 
Aberdeen, South Dakota, i is hereby 
REVERSED, ‘and the, matter. is 
hereby. REMANDED. to the Area 


_. Director for appropriate, action 


. consistent with the views and find- 
: ings: set ‘forth herein. 
This: decision 3 is final for the De- 
a partment. 


--Aupxanpee H: Wrraon:) 
» Administrative J aie 
T concur: ge cee ie 
Marca Ji Gaulde ae 
AdministrativeJudge. 
| RELIABLE COAL CORPORATION 


3 TBMA 4 


" Decided aa 28, 197 3 
a ‘Appeal by Reliable Coal Corporation 


from 2. decision’ by an Administrative 


Taw: Judge (Docket Nos. MORG 72- | 


 §4%-881—T4——5 


RELIABLE COAL CORPORATION __ 
. ‘April 22, 1974, 


28-P, 72-34-P, -72-90-P and 72- 


' 101-P), dated September 27, 1973, 


assessing civil penalties i in the amount 
of $1,650 for 17 violations of the Fed- 
eral Coal Mine Health and Safety Act ; 


of 1969." an 


“Affirmed. 


of Evidence | er 


‘Sworn statements seniaitd after the 


expiration of a reasonable period set ‘by 


the. Administrative ‘Law :Judge for their 
submission. and after. his. decision “inthe 
‘case were properly excluded trom the ees 
‘record. ee of. oe 


Federal Coal Mine Health. and. Safety | 
Act of 1969: ene Burda. es | 


Proof. 


In: Be: ection. 409¢ és pxcessling: involving 
an.,alleged . violation of .380 CFR 75.601, 
once. the Mining Enforcement and Safety 
Administration establishes the fact. of 
violation, the burden of showing that ap- 
‘proval ‘was obtained for the: condition ; 
cited is- upon: ene sari nee 


“APPEARANCES: Brooks: Ez Smith, 


Esq., for appellant, Reliable Coal ‘Cor- 


_ poration; Richard “V.Backley, Esq,, 
“Assistant. Solicitor,:.:and “I. “Avrum 


Fingeret, Esq, Trial Attorney, for'ap- 


pellee, Mining ree and aad 


acne 


OPINION. BY. CHIEF . ADMIN- 
ESTRATI VE J UDEH. ROGERS 


INTERIOR. BOARD OF MINE | 


OPE RATI ONS APPEALS... 


2 PL, 91-178, 88 Stat. 742-804, 80 U.S.C. 
-§§ 801-960 (1969). 


222 —s DECISIONS OF THE 


Factual and Proce eta 


Back gro und 


The ‘Mining ‘Gin forverient ay i 


Safety Administration (MESA) 


filed petitions for assessment of 


~ civil penalties in the above-cap- 


tioned four cases after Reliable Coal 


Corporation (Reliable) requested 
hearing and formal adjudication in 
each case. An evidentiary hearing, 

with both parties represented by 
counsel, was held before an Admin- 
istrative Law Judge (Judge) whose 
decision, assessing penalties in the 


amount of $1,650 against Reliable 


_ for17 violations of the Federal Coal 
Mine Health and Safety Act of 
1969 (Act), is being " appealed to 
the Board. 3 PE ge PS! 
~ At the hearing, evidence of all the 
violations was introduced — by 
MESA, and in 15 of the 17 alleged 
violations Reliable acknowledged 
the fact of violation, but pleaded 


mitigating circumstances, lack of . 


personnel, or unavailability of 
_. Safety equipment for. each of these. 
One of the remaining two alleged 


violations was failure to have auto- 
matic circuit. breakers.as short-cir- 
cuit protection for trailing cables. 


Reliable acknowledged that it was 
using single element trolley fuses. 

The other alleged violation was the 
use of air, which had’. passed 


through an abandoned, area, to ven- 


tilate.a working place. Reliable con- 
tended that the questioned area was 


not. abandoned, but idled, and was 


tised to introduce © power to the 

working face, and hence, there was 

no violation of the ‘section of” the 
Act: cited. oo . 


< 
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In his decision, the Judge consid- | 
ered the mitigating circumstances 


cited by Reliable in assessing the | 
penalties. In the circuit breaker v1- 


olation and the ventilation violation 
cited above, the Judge found that 


violations had occurred and as- 
sessed penalties taking into account 


the requisite six criteria of -seetion 


-109(a) of the Act. 


At. the. eats on of the hearing 
on March 7, 1973, the J udge granted 


’Rehable porthission to take the dep- 


ositions of. three of its witnesses 
who were unable to testify and to ~ 
submit them for inclusion in’ the — 


record. On July 10, 1978, the Judge 
altered this grant to state that if 


the depositions could not be: Sl ubritit 
ted within 45 days, statemients could 


be submitted, preserving the So- ; : 


licitor’s right to comment thereon 
within ten days of receipt. On Sep-. 


tember 21, 1973, counsel for Reli- 


able iad the J udge that the 
statements would be forthcoming in. 
the near future. The Judge rend-. 
ered his decision on September 27, 
1978, assessing the penalties cited 
above and stating that since Reli- 
able failed to submit the. statements 


within the time allotted, he was of 


the opinion that the record should 
be and was closed. The statements 
were submitted October 2,1973. 
Reliable contends that the Jud ge’s 
exclusion of these statements denied 
it “* * * its right to- present. impor- 
tant and. ‘essential: évidence: and ‘to. 


brief the. issues involved” and that = 


no civil penalties were watranted 


7 for any of the N otices of Violation. 


921) 


Issues cee a | 


A. Whether it was error for. the = 
Judge to exclude from the record 


in this case the sworn statements - 


submitted by Reliable. 
‘B. Whether the J udge’ s findings 


> of. fact and conclusions of law ‘are ~ 
| gue by the evidence ‘in 1 this 


case. | 
8 Daan 


At the conclusion of the hearing 
in this case, the Judge set forth a 


reasonable procedure to be followed 

by Reliable to obtain the testimony © 
of the three absent witnesses. Four — 
months later,-heamended this. pro-. -- 


cedure,’ making it even. more, flexi- 
ble, A month after the period. ‘for 
submitting the statements lad ex- 


_ pired, the Judge closed the record, 
Reliable still not having submitted 
any kind of statement. The Board 
finds that the J udge was more than | 


fair in trying to accommodate Re- 


liable and. that his action In. closing 
the record was neither ar bitrary or. 
capricious nor an abuse of discre- . 
We conclude that. his action 
was. “proper . and did not constitute 
error. Accor dingly, the sw orn state- 
ments submitted” by Reliable will. 
not. be considered by the ee in~ 


tion. 


7 this appeal. ae 


“Having feviawed the record: aiid 
the briefs submitted by the parties, 
the ‘Board concludes that Reliable 
has" pr esentéd no evidence’ which : 
would: support. a. reversal, of, the: 


ar aaa COAL ‘CORPORATION 
— April 22, 19th _ 


Judge’s decision i in the 15 violations | 


- grouped together abeve. The record | 


clearly supports the Judge’s find- 
ings of fact aud conclusions of law 
in each of the 15 instances and in- 
dicates that he properly considered — 
and applied the. six. statutory cri-.. 
teria in his assessment ‘of ‘perialties. ° 


. Theréfore, the Board will not: dis- . 
turb his s decision on these 15 viola--. 


tions, 7 To 
The remaining two. alleged viola - 


tions deserve special comment. Re- . 


liable » acknowledged using single » 


element trolley fuses, which use 
was the subject of the appropriate © 


notice of violation. The provisions | 


of 30 CFR 75.601 concerning short. _ 


circuit protection of trailing cables — 
permit the use of either. circuit - 
breakers with adequate capacity or 


dual element fuses: with adequate . 


capacity. This. regulation does not 


-mnention single element: fuses, The — 


Bureau of Mines December 1971 
luspector’s. manual states that, 
“fs]ingle element trolley fuses are 

not acceptable for trailing cable - 
short circuit protection ies spe- 
cifically listed in the. Federal Reg- 
ister as being. approved by the Sec- . 


retary.” Since a prima facie case of . 
violation is established when: evi- - 


dence is introduced: showing single 
element: fuses.-were - used, ..1t was 


incumbent on Reliable to-come for-":- - 
_ ware: with evidence: to. show’ that” 


the fuses they used were < approved, - 


? especially when single element. fu sas. 


are not listed | as allow able» in 30 


CER aD: 601. Reliable did not. ‘intre- | 
duce any evidence to rebut MESA’s. 


prima, facie gee and, the Board, a 


: therefore, will ‘efirm: the pedadae 


decision. —. 


In considering ais ee of Vv10-: 


lation involving he use.of air pass- 
ing through an abandoned. area in 


the ventilation of a working place, 
- Notice No. .1, DOM, August 19, 


1971, 2 the Judge concluded that the 


area in question, which had been: 
idled for two’ years was “aban-— 
doned.’ AS the Board views the def : 


section -318 of the Act, -an-area.is . 

either ventilated. and exauined as | 

“required by section 303° or it is. an. 
abandoned area. | 


‘Since the ear sstablishes that 


the area in question was idled for. 


two years: it appears: reasonable to 
assume that it was-in fact aban- 


_ doned. This determination isa: fac- _ 
tual one and should not rest on the’ 
- uncommunicated: future intentions : 


of the operator as to whether: or not 


the area will be reactivated. Thus. 
the burden must be on the operator... 
— to come forward with-evidence that ~ 


the area in question in fact was ven~ 


tilated- and examined in the manner - 


required for working places under 


section 303 of'the Act. Reltable pre- 
sented no such evidence and in the - 
absence thereof the Board concludes © 


that. the area was abandoned and 
will uphold the Judge’s decision in 
this regard. Accordingly, 


a affirmed. 





2 Notice | No. A. DCM, August 19, 1971, 
states that, “Tt]he active face workings of the 
3 right section of 3 éast were being ventilated 
by an air current that was passing through the 
. temporary: abandoned and partially mined 
out areas of ‘Nos. 2 and 4-right main east 

sections [violating 30 CFR 75.312].” | 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| the 
- Judge’s decision on this violation 1 is 


(s1rD 
- ORDER | 


WHEREFORE, pursuant tothe | 
authority delegated to the Board by:. 


the. ‘Secretary of the Interior (43. 


OFR 41(4)), IT IS ORDERED 


that the. decision appealed a a | 


AFFIRMED. | 7 x 
TT Ts FURTHER ORDERED 
that Reliable ‘Coal Corporation pay | 
the penalties assessed. in the total 
amount of $1, 650 on or before 30 
days from the date of this decision. 


CG. E. Rogers; Jn, 
Chief Administrative - nudge: 


I coNcUR: 


Davi Down, . % 2 
eee ¢ Judge. "Sass. 


EASTERN COAL CORPORATION . : 
3. IBMA 132 ae 

Bi eae ‘Decided Apritt 20: > 1608 
Anneal’ ‘by Eastern’ Coal Corporation 
(Eastern) from ‘an initial decision’ of 
an Administrative Law J udge (Iudge) - 
(Docket No. PIKE 72-162-P), dated 
November 21, 1978, assessing civil 
penalties totaling $1, 775 pursuant to ; 


section 109 of the Federal. Coal Mine 


Health and Safety Act of 19697 for 
violations. at its Ft Mine on teal 28, —_ 
1971. | 
Affirmed. 7 — | 
Federal Coal Mine: Health and 1 Safety | 
Act of 1969: Penalties: Frocedure. o . 
Assessment Shue > | 
The jurisdiction of an Administrative 
Law. Judge to proceed in. a. ‘section 109° 


“IPL, 91-173, 83 ‘Stat. 742-804, 30 USC. 
§§ 801-960 (1970): | 
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civil penalty proceeding is not affected 
_ by the method of computation utilized oes 
the Assessment Officer. —— 


APPEARANCES: | Wesley C. Marsh, 
Esq., on behalf of appellant, Eastern 
Coal Company; J. Philip Smith, Esq,, 
Assistant Soliciter, William H. 0’Rior- 


dan, Esq., Trial Attorney, on behalf 


of appellee, Mining Enforcement and 
Safety Administration (MESA). 


OPINION BY CHIEF ADMIN- 


 ISTRATIVE JUDGE ROGERS 
INTERIOR BOARD OF MINE 


OPERA TIONS APPEALS © 


With the exception of. dates; vio- 
lations and assessed: civil penalties, 


_ the procedural background as it per- 


tains to the informal assessment of 


_ penalties in this case is parallel with 


that set forth in Ranger Fuel Cor- 
poration, 2 IBMA 186, 80 I.D. 604, 
CCH Employment Safety and 
Health Guide, par. 16,541 (1973), 
- and need not be reiterated. Basic- 
_ ally, Eastern - Coal Corporation 


(Eastern). contends that. the juris- 


‘diction of the Administrative Law 
Judge to hear this section 109 -pro- 


ceeding is. predicated on and de- | 


pendent upon a proper informal as- 


sessment procedure in accord with — 


the decision in Vational Independ- 


ent Coal Operators Association v. 


Morton, 357 F. Supp. 509 (D.D.C. 


.1973).2 In view of our holding in 
ee ial Mi bag seal 2 IBMA 


WReversed in, National Sadepewteut Coal 
Operators Association vy. Morton, No. 73-1678 
(D.C. Cir. February 11, 1974); contra, Morton 
ov. Delta Mining Inc., et al., 
73-1753, and 78-1848 (3d Cir. March 20, 
1974). - . 
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226, 80 LD..630, CCH Employment — 


No.. 31752, 
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Safety and Health Guide, par. — 
16,618 (1973), this Board deter- 
mines that Eastern’s contention is 
without merit.® 
In Buffalo, supra, we ue) In per- 
tinent part: : | 


MESA’s response to this. corptatat ig: 


‘that the machinery established for the 


assessment of penalties was entirely in 
accord with section 109 of the Act; that. 
the informal proposed assessments made 
by the Assessment Officer were subject 
to rejection or payment by the operator 


at its option and in no way affected its 


right to a public hearing; that a request - 


hey by the operator for public hearing was 
not.an appeal in any sense, but initiated 


instead a de novo proceeding before the 
Judge; that the Judge under the Act.and 
the regulations was neither bound by nor 
did he consider the informal proposed 
assessments in arriving at his determina- 


tion of the appropriate penalties to be 


paid; that the Judge gave due and care- 
ful consideration to his determinations; 
and that the facts of record support the 
conclusion that his decision was fair and 
reasonable,’ | 


‘Consonant with aie eae 
the decision of the Administrative 


Law J udge is oe 


ORDER 


‘WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (43 
CFR 4.1(4)), IT IS ORDERED 


| that the decision of the Administra- 
| tive Law J oe IS HEREBY AF- 


3’ Wastern did not ere in the iecnesa: 
ings below and in accordance with 43 CFR 
4,544, it was held to be in default. 

4 See also ‘Western Slope Carbon, Tae ‘2 
IBMA : 161, 80 ‘1.D. 207, CCH . Employment 


Safety and Health Guide, par. 16,300 (1973). 
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(WIRMED: a Fastern ai Cor- 
‘poration pay $1,775 on or before 30 
_days from the date of this decision. 


C.E. Rocers, Jr. , _ 
Chie net Administrative J aie 


i CONCUR: 


Da Doann, a 


oe Administrative Judge. 


MN THE MATTER OF AK.P. COAL 
| COMPANY ET AL. 


3 IBMA 136. 
eo: Decided. Aprit 2h, 1974 


Appeal by A. K. FE; Coal Company et al. 


from an order of the Administrative 


‘Law Judge dismissing an application 
filed pursuant to section 801(c) of 


the Federal Coal Mine Health and 


“Safety Act of 1969, requesting a modi- 
‘fication of the application of section 


— “805(a) (2) of the Act. (P.L. 91-178, 


83. Stat, 742-804, 30 U.S.C. §§ 801- 
960 (1970). 


Order Dissolved, . 


Federal Coal Mine Health and. Safety 
Act of 1969: Modification of Applica- 
tion of Mandatory Safety Standards: 

Dismissal 


, Where a petition for modification of the 
application of a mandatory safety stand- 
“ard fails to state grounds: upon which 


- such modification could. be granted, even 
if proved, a motion to dismiss: ‘is properly 
i, eranved: ; 


. APPEARANCES: John L. ‘Kilcullen, 
-Esq,, for appellant, A.K.P, Coal Com- 
‘pany et al.,; J. Davitt aime oa 


DECISIONS OF THE ‘DEPARTMENT OF THE 


INTERIOR [81 LD. 


| for intervenor; United Mine Workers 
of America; Richard V. Backley, Esq., _ 


Assistant Solicitor, I. Avrum Fingeret, 
Esq., ‘Trial Attorney and Michael. T. 7 


Heenan, Esq., Trial Attorney, for 
appellee, Mining Enforcement and 
Safety Administration. | | 


INTERIOR BOARD OF MINE © 


OPERATI ONS APPEALS 
ORDER 


- Tha’ Board has for consider ation 


“an appeal by A.K.P. Coal Com- 
pany, et al., from.an order of the 


Administrative Law J udge cismiss- 


‘ing an- application filed pursuant 
‘to section 301(c) of the Federal 
‘Coal' Mine Health and Safety Act 


of 1969, requesting a modification 


of. the application of section 3805 
(a) (2): of the Act. 


Pursuant to sist for saci 


consideration of this appeal and 
‘the Board’s Order of April 16, 1974, 
‘the Board heard oral argument of 
the parties on April 24, 197 4, Briefs 


Order Atty ae ‘and . Restraining were filed on behalf of A. K.P. Coal 


Company, e¢ al., the Mining En- 


forcement and ae Administra- 
tion and the United Mine Workers. 
of America. | 


Upon consideration of Hess argu-— 


‘ments of the parties and review of © 
the briefs herein, the Board finds 
that. the petition. fails to state 


grounds: upon which modification | 
of the application of section 305 _ 
(a) (2) of the Act could be granted, 


even assuming that all allegations 
are proved. A hearing would serve 


no useful purpose. The motion to 


°- BSTATE: 


OF MARTIN SPOTTED HORSE, SR. 
(CROW ALLOTTEE NO. 3536, DECEASED) 
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oa Aprit 25, 1974 


anes capes ies and should be 
sustained. : 


“WHEREFORE, ee to He 


authority delegated to the Board by 
the Secretary of the Interior (43 
CFR 4.1(4)), 
ORDERED that the Order of Dis- 


_missal of. the Administrative Law. 
Judge issued April 12, 1974, IS AF-- 
FIRMED and the Board’s restrain-. 
ing. order of April 16, 1974, 1S 


HEREBY DISSOLVED. 


C. Th. Rocers, JR 
Chief Adminis trative J Fudge. 


- Dav Doanz, | | 
Administrative Judge. 


| | Tannes R. Rrcwarps, Director. — 


(Ex Officio Member _ 
7 of the Board) : 


ESTATE OF MARTIN SPOTTED 
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Appeal from Judge’ S denial of appel- 
: lants’ Petition for rehearing. ; 4 


AFFIRMED, 


165.0 ‘Indian Probate: Claims Aes 


Estates: Generally 


Under the Act of I une. 25, 1910, as 
amended, pr oviding for the determina- 


tion of heirs of deceased Indians who 
have left. trust or restricted. estates, the 
Secretary of the Interior has implied au-. 
thority to allow all just claims against. 


such estates. 7 7 


IT IS HEREBY 


Decided April 26, , 1991 


165. 0: Indian: Probate: aims Against 
Estates: Generally . | 


Under the Act of November 24, 1942, in 
providing for the disposition’ of trust or. 


restricted estates of Indians dying in- | 
testate without heirs, the Secretary of _ 


the Interior has express authority to- 


-allow such just claims against. such 


estates prior to such aloumeut: escheat: 
ing to the tribe. 


165.11 Indian Probate: Claims Against oe 
Estates: Secured Claim 


A secured creditor, to the extent of his. 
‘security, enjoys a priority over the un- 
‘secured claims of general creditors. 


~ 165.11 Indian Probate: Claims Against 3 
Estates: Secured Claim — | 


In the absence of any. estiens between 
the borrower and lender to the contrary, 
pr operty which is security for a loan 


-which subsequently is conveyed by. Gift 


Deed should pass to the donee ue to 


7 the existing neers 


APPEARANCES: ‘Towe, Neely & Ball, 
Billings, Montana, by Thomas E. Towe, 
Esq., for appellants Martin Spotted. 


- Horse, Jr., Paul Spotted Horse, Regina. 
Spotted Horse Stewart, and cules 


| Bporey Horse. 


OPINIO id BY ADMUINISTRA- | 
. TIVE JUDGE SABAGH - 


INTERIOR BOARD OF Le 
INDIAN APPEALS | 


This ‘matter comes ‘before the 


Board on appeal from the Admin- 


istrative Law Judge’s denial of ap- | 


pellants’ petition for rehearing of 
their claim against the estate of the 


. decedent. oe 
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Martin Spotted Fors Sr. died 
intestate on December 4, 1970, at the 
age of 59 years. In his Order Deter- 
mining Heirs dated January 11, 


1972, Daniel Boos, Administrative 
Law Judge, Indian Probate, found. 


Martin Spotted Gree, Diet oui 
Paul Spotted Horse____...__.__- SoLLeesee 
Regina Spotted Horse Stewart____..--_-- 
Willard Spotted Horse_..-...--.2.---.--+-- 
Children of Predeceased son, Stanley Spotted Horse: 
| Angela R. Spotted Ware: eee eee 

_ Reuben D. Spotted Horse. --_-.------ 


- A claim was allowed in the 
amount of $7,642 which represented 
the unpaid balance on a loan dated 
April 18, 1964, from the Crow Tribe 
to the decedent, principal and in- 


terest, as of December 8, 1970. The- 


- Joan was evidenced by a promissory 


note, and secured by a mortgage on 


40 acres of trust land described as 


- the SW 14 SW 14 sec. 26, T. 78, 


R. 83 E., M.P.M., and a general as- 


| signment of ‘erst property| an fa 
power to lease, all approved on the 


same date by the Bureau of Indian 
Affairs. By virtue of the assignment 


of trust property and. power to lease, 
the decedent assigned as additional - 


security for the loan, all income 
from trust land i in which the dece- 
~ dent had an interest, and any income 
from any source and funds accruing 


to his Indian Money Account. By its — 
terms, this assignment of income 
and. power to lease constituted alien. 
upon the trust funds, and income 


superior to that of decedent’s heirs, 
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that the decedenit’s heirs under the 


laws of descent of the State of 


Montana were four children and | 


two grandchildren. Their respective 


shares in the decedent’s estate were 


found to a as | follows: 


| Relation Part of 

_ Estate 
tae [0 1 es nt ere eo 2/10 
Seas fe SOR nce on ers: 2/10 
meee Daughter..-...--.-- 2/10 
eee DOM oS et ees 2/10 
aid es Granddaughter--.....- 1/10. 
1/10 


Grandson. rT ae a 


Other claims that were allowed 
to be paid from funds-held or ac-.— 
cruing to the credit of the estate — 
were (1) a preferred claim in the | 
amount of $58 by the Bullis Mortu- 
ary, Hardin, Montana, and (2) a 


generalclaim for groceries: by _ 


George T. Cooley, Lodge Grass, 
Montana, evidenced by an: unsecured -_ 


‘promissroy note for $405.72 dated 
February 2, 1957. The trust real 


property belonging to the estate at 


_ decedent’s death _ was. evened at 


$58, 709.97. : | 
A fotition’ for rehearing was filed 
by all named heirs other than the 


| grandchildren on February 2, 1972. 
A supplement to the petition. was 


filed on February 11, 1972. 
The petitioners sought to include 


‘in the decedent’s estate a house 
previously . ‘unmentioned, and ex- 
‘eluded from. the. inventory. Tn the 


alternative ‘the petitioners prayed | 


that” all claims referred. to, Supra, 
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‘be disallowed as being contrary to 
law. 

On March 15, 1972, J udge Boos 
issued an. aula seine the peti- 
tion for' rehearing, wherein he con- 


cluded that the house was “not | 
within the jurisdictional authority 7 


of the examiner. Thus it was prop- 
erly not included in the inventory.” 
The Judge concluded. that it was 
beyond his authority to disallow 
the creditors’ claims “because to do 
so would involve a determination, 
express or implied, that the regula- 
tions aré invalid insofar as they ap- 
ply to the allowance of claims.” He 
- concluded that the “regulations 
* must be regarded as controlling the 
actions of the examiners.until such 
time as they may be amended or 


rescinded.’ Accordingly, the relief. 


sought by the petitioners cannot be 
granted.” 
‘An appeal * was: filed by. the four 


.- adult heirs on May 15, 1972, on the 


- same grounds referred to.in ‘the pe- 


tition for: iaoideas set forth, 


supra. 

‘Let us s turn first to the question. of 
whether the Administrative Law 
Judge had the authority to allow 


| creditors’ claims referred to SUPT Oy 
to be satisfied from income of trust — 
property belonging to the estate? 


The appellants. contend that the 


Judge was foreclosed from so doing 


because of the General’ Allotment 


Act of February 8, 1887 (24 ‘Stat.. 
888, 389), 95° U.S.C. §§ 848, 349. 


(1970), and the Crow Indian Allot: 
ment Act of June 4, 1920, AL Stat. 
751. 


A Gi ween ‘nde is lawn es 
tween. an unsecured claim which 
had no approval by the Secretary 


prior to the decedent’s death, and a 


claim based on a promissory note 


‘and mortgage on trust land with an- 


assignment of income, all approved 
by the Secretary at the time of exe- — 
cution of the documents. - 

‘The appellants state that the per- 
tinent parts of these statutes spe- 


cifically provide that the land is to 
‘be held in trust for the sole use. and 


benefit of the Indian allottee, until 


the expiration of the trust period at 


which time the United States would 
convey said property to the Indian | 


allottee or his heirs by patent in fee 


free of all charges or encumbranees 
whatsoever, and that the trust land 
would not C liable to the satisfac- 


tion of any debt contracted prior to 


the issuance of the fee -patent. 

_ ‘As a preface to the case before us, 
we think it appropriate here. to | 
briefly look at the position of the 
Government: Vis- -a-vis the Indian 


7 ward. 


The Secretary of the Interior and 
his subordinates ‘were given the re- 


sponsibility. of discharging the ob- 
ligations of the United States to the - 


Indian wards and have wide discre- 


tionary powers in such matters. 
United States v. Anglin & Steven- 


son, 145 F.2d 629 (10th Cir. 1944), 


‘cert. den. 65S. Ct. 678, 824 U.S. 844. , 
(1945). | 


‘As respects Tndian rn ane : 
United States, acting through | the 


Secretary. of the Interior,. is the 


- guardian of the Indian | wards, ih 


DECISIONS 


2) 


_performing such duty, the govern: 
ment acts in a “proprietary capaci- 


_ty,” and its discretion, when exer- 
cised in respect to an Indian ward, 
is less limitable than an ordinary 
congressional delegation of power. 
Board of Commissioners of Pawnee 
County, State of Oklahoma, v. 
| Onited States, 189 F.2d 248 (10th 
Cir. 1948), cert. den. 64.8. Ct. 846, 
_ 847, 821 U.S. 795 (1944). | 
General power is given by 25 
U.S.C. § 2 (1970), to the President, 
acting through the Secretary of the 


Interior to make regulations for the. 


Management of all Indian affairs 
and of all matters arising out of 
Indian relations. United States v. 
Clapox, 35 F. 575 (D.C.- Oreg. 
1888). a. 
_ Regulations made under 25 U.S.C. 
§ 9 (1970) for the purpose of carry- 
ing into effect the statutes relating 
to Indian affairs, have the force of 
‘statutory enactments. United 8 tates 
v. Lhurston County, 143 F F. 287 (8th 
Cir. 1906). 


~ Much has transpired since the en- 
actment of the General Allotment 
Act of February 8, 1887, which was 
filled with many gaps and deficien- 
cies, and many revisions thereto 
were made. One of the revisions to 
the General Allotment Act was the 


Act of June 25, 1910, 86 Stat. 855, - 


2 U.S.C. $372 (1970), which 
relates to the administration of 
estates of deceased allottees. This 
Act was itself amended and section 
1 of the Act confers plenary author- 


_ ity upon the Secretary of the In- 


terior to administer such estates. 
The e pertinent part Is as follows: 


OF THE ei dee OF THE. INTERIOR 


* +8 [W]hen any Indian to whom an 


allotment of land has been made, or here- 


after be made, dies before the expiration 
of the trust period and before the issuance 
of a fee simple patent, without having 
made a will disposing of said allotment 


as hereinafter provided, the Secretary of 


the Interior, upon notice and hearing, 
under such rules as he may prescribe, 
shall ascertain the legal heirs of such 
decedent, and his: decision thereon shall 
be final and conclusive. cae 


In order to administer and carry 


this statute into effect, certain rules 


and regulations were promulgated 
by the Secretary of the Interior. See 
43 CFR 4.200-4.297. 
‘In particular, 48 CF R 4.251 pro- 
vides in part : | | 
After allowance of the costs of admin-— 
istration, including the probate fee, claims 


shall 'be allowed : 


(a) Priority in payment - shall be 


allowed in the following order except as 


Otherwise provided in paragraph (b) of 
this section: | 

(1) Claims for expenses for last illness 
not in excess of $500, and for funeral ex- 
penses not in excess of $500; | 

* * * % % 

(4) Claims of general creditors, includ- 
ing that portion of expenses. of last ill- 
ness not previously authorized in. excess 
of $500 and that portion of funeral 
charges not previously pULnOE CG. in ex- 
cess of $500. : 7 


43 CFR 4.252 provides in a 
that: | 


Claims are payable ‘from income from 


the lands remaining in trust. ko OK 


Tt is conceded that the Act of 
June 25, 1910,..does not expressly 
authorize or provide*for-the pay- 
ment of creditors’ claims. But on the 
other hand, the Act does not’ -ex- 


pressly. provide that payment of | 


such claims is not authorized. 
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We are of the opinion that this 
authority. to pay creditors’ claims is 
implied in the said Act, and that ad- 
ministration of the estate of the 


deceased | Indian allottee includes > 


therein payment of such creditors’ 


claims as the Secretary may approve 


and find proper to be paid: 

The allowance and payment of 
creditors’ claims is inherent in ‘the 
administration and settlement of 
decedents’ estates. Prior to passage 
of the Act of June 25, 1910, probate 
of the trust.estates of deceased An- 
dians had been - completed in the 
courts of the states where the land 


was located. Following the Act of 


June 25, 1910, and its amendment 
by the Act of F ebruary 14, 1913 (37 
Stat. 678), which changed section 2 
more than it did section 1, the Sec- 
retary of the Interior consistently 


exercised full probate authority in- 


cluding the settlement and payment 
of the decedent's debts.1 | 


1 Betate of Bs gate a de- 


ceased Chippewa.of White Oak. Point (In-. 


terior Land Sales 91980-1911) November 22, 
1911 (in which it is recited that the money to 
be. distributed amounted to $164.58, ‘“‘less the 
. funeral expenses and debts of the deceased’’) ; 
Estate of Thomas Williams a deceased Quin- 
aielt by order entered November 13, 1923, in 
an estate which had been pending a number of 
years. 
is granted you to. make’ payment of the. en- 
closed claim of Peter Williams against the 
estate of Thomas .Williams in the sum of 


$273.40.) 5. Bstate of Lillie Standing Bear . 
Deceased Allottee No. 3648 of the Rosebud 
Sioux Tribe who died April 5, 1916. (The As- 
‘sistant Secretary stated: in:his order of Janu- © 
Indians may be allowed (1): tf based Upon -a*: 
debt: contracted - by - the decedent and. author- 
¢ged during his lifetime by the super intendent, 


ary 24,.1918, “The recommendation. that * * * 


mother, be ‘permitted to. present a: ‘claim for . 


compensation for the latter’s care and sup- 


port, is Approved”); In the Lstate of Grace. 


Cox et al., 42 L.D. 498, 501. (1913) (the First 


Assistant Secretary approved the commission- — 
“Grace Cox’s. estate. 


er’s recommendations, 


(The commissioner stated “Authority . 


: ewaminer: 


The’ first official waiter of 
probate regulations followed the 
passage of the Act of June 18, 1934 


(48 Stat. 984). In the regulations: 


effective May 31, 1935, published in- 
55 I.D. 263, provision was made for: 
allowance and payment of deced-. 
ents’ debts. The assumption of 
implied authority to allow claims’ 
in probate has ‘been a consistent in- 
terpretation of the act of Congress: 
by the Secretary since passage of’ 


- the Act of June 25, 1910. 


In ee with the rationale of 


could easily bear the expense of hex care and 
maintenance: during her illness. If no pill: 
therefor was submitted and settled. duri ing the | 
administration of her estate in 1905 an° 
itemized account covering all legitimate’ 
charges for sustenance and nursing should — 
now be submitted. Claims for reasonable ex-— 
penditures of this nature receive favorable - 
consideration in this Office and are paid out 
of rentals or other funds remaining to the. 
credit of the estate.. The decision of the De-= 
partment of May 8, 1913, as it appears to me, 
rests entirely on untenable grounds. It is at? 
variance with long-established principles. ‘of | 
the: Secretary’s authority in Indian matters, 
and: in addition to effectuating in this in-: 
stance, a questionable transaction, a. spurious‘ 
adoption would, if sustained, materially limit 
the Secretary’s powers under the Act of’° 
June 25,.1910, and interfere with a. consistent - 
and strictly upright administration of Indian | , 
estates. ; 

2In sec. 36 it was. provided in part: ; 

“See. 36. The notice mentioned in section — 
6-hereof shall also be directed ‘To ali persons” 


having claims or accounts against deced- .. 


ent’, * - = 
“Persons havin g claims against. the estates 
of deceased: Indians may file. same with the ., 


superintendent at any time after death. of the = - 


decedent and up ‘to the time of hearing’ by the’ 
rile ar ae 


“Claims ‘against the - ‘estates oF. deceased 


(2) af for last illness or funeral. expenses: im : 
reasonable sums, (3) if just, and there is.n0_ 
legal bar thereto; (4). af elsewhere herein 


authorized and not BRON SE 5 ae 
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4 4his Board, Cie. by ie ee ae 


-November 24, 1942 (56 Stat. 1021, 


-25 U.S.C. §8 373a, 373b (1970).), in. 
“providing for the disposition of. 


trust or restricted estates of In- 


_dians dying intestate without heirs, . 
-expressely provided that such al- 


otments shall escheat to the. tribe 


“subject to the payment of such 


creditors’ claums as the Secretary of 
the Interior may find proper to be 
pad from the cash on hand or in- 


come accruing to said estate * * *.”. 
For the Congress to allow for the | 


payment of creditors’ claims where 


the trust or restricted land was to 
escheat to the tribe but not to allow | 
‘for the payment of creditors’ claims — 


where said property was to go to 


known heirs is void of all reason 
and logic. This we cannot nor would. 


we impute to the Congress. Con- 


sequently, we find that the Secre- 
tary of the Interior has implied au-— 
thority by virtue of the. Act of. 


June 25, 1910, as amended, to pay 


sraditors claims from the cash on. 
hand or income accruing to said _ 


estate held in: trust, as he expressly 


has under the Act of November 24, 
1942. We further find that the Ad- . 


ministrative Law Judge had the 
authority to allow. the two un- 
Secured claims in question. 


We turn‘now to the secured claim, 


specifically, to the loan by the Crow 


Tribe to Martin Spotted Horse, Sr., 
for the purpose of. construction of 
a new home. 


By virtue of the Act of March 29, 
1956 (70 Stat. 62, 25 U.S.C. § 4830, 


(1970)) Indians were authorized, 


- with the Seeretary’s approval, to 
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mortgage ia trust or wesbtioted 
lands... 

Under the Act of May 01 1948 (62 
Stat. 211, 25 U.S.C. g 4g (1970) ),. 
funds loaned by the United States 
to a tribe may be reloaned by: it.. 
Regulations issued under. this sta- 
tute have been issued by the Secre- 
tary. See 25 CFR 91.18(a) -and 
(b) ; and 25 CFR 121.61 (1978), 

In section 9 of the Application | 
for Loan, the decedent and his 
spouse agreed anions other things | 


| that: 


* ko AS additional security for my 
loan, I hereby assign to the lender, all 
income from trust land in which I now. 
have or may in the. future acquire an 
interest,. and any: income. from any 
source and funds from any source ac-- 
cruing to my ‘Indian Money Ac- 
count. * * * I understand and agree that 
in the case of my death, this assignment © 
of ‘income and power to lease shall con- 
stitute a. claim against . trust funds and 
income superior to that of my heirs. * 53 =. 


An Assignment. of ‘Trust ‘Prop- 


erty and Power to Lease was also_ 
executed by the 
"spouse, and the Tribe, and approved 


decedent, his 


by the Bureau of Indian Affairs. 


The decedent and his spouse agreed 


to several provisions -pertinent 

among which we. consider to be sec- 

tions 3 and 6 thereof. . 
Section 8 provides that: 


* * * (pb) all income from: ‘trust land - 
in which I now have or may in the fu- 
ture acquire. an interest ; (e) any in- 
come from any source and any funds 
from any source accruing to my: ‘individ. 


ual Indian account. * * * 


Section 6 provides that: 


rs It-is understood that in Hie case’ 


of my death, this assignment and power | 
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tot ere shall constitute a , claim st ; 
trust funds, ‘income, ‘or trust. property 


superior to that of my heirs: * ** - 


From: the: foregoing - $e: is clearly 


apparent that the Secretary ‘of the 
Tnterior was authorized to make the 
Joan. to the- tribe: and the tribe ‘in 
turn to the decedent secured among 
other things by all income from 
trust lands in which decedent had 
an interest, present or future. It is 
equally clear from an examination 
_of the Preliminary Loan Applica- 


tion, the Loan Application, and all 


related documents, that the de- 


cedent and all parties concerned in- 


tended that the amount of the: loan 


was to be repaid first from income 


derived from trust lands through 
lease or otherwise: We find that-this 
loan: was made in compliance with 


the Act of May 7, 1948 (62 Stat. Ads 
95 U.S.C. § 482 (1970)) and the 


rules and regulations pertaining 


thereto promulgated by the Secre- | 


| tary of the Interior. 
Turning finally to whether: the 


house should be included. 1 in the de- 


cedent’s estate? 
The house , “was built ane coni- 


pleted: in February, 1965 with the 


proceeds of the loan on trust land 

described ‘as SE Y, SW 14 of Sec. 
96, T.7S., R. 33 E. , Principal Meri- 
: dian, Montana. | 


Tt appears that, subsequent to the 


completion of the house the decedent 


conveyed by Gift Deed, the SE Vy, 
SW ¥, with the house ther eon to his 


gon Martin Spotted Horse, Jr.. , by 
mistake on. December 1%, 1965. "On 
J antiary 24, 1967," Martin Spotted | 


~~ 


. lants’ 


Hise, J Jr., = by? Gite: Deed | 
this same’ property with the house 
thereon to his brother Stanley Spot-— 
ted Horse. Stanley Spotted Horse 


died on July 15, 1970, and Martin 


Spotted Horse, Sr, died’ on Decem- - 
ber 4,, 1970. : 


The appellants contend that the 
house on SE % SW ¥ is part of 
the decedent’s estate, relying on sec- 
tion 9 of the Application for Loan, 


the pertinent part of which reads 


as follows: | 
* 8 © Until my indebtedness: to the 


: lender is repaid in full, any buildings, 


fences; or fixtures built wholly or in part. 
with funds obtained under this- -applica~ 


tion shall not be a part of the land. * * * 


We cannot agree with this con- 
tention. We believe that it is neces- 
sary to look to the complete record, 
including the Preliminary Applica- 
tion for Loan, the Application for 
Loan, the Promissory Note, and the 
Assignment of Trust Property and 
Power to Lease, etc., to determine 
the trus intent of the decedent: and 
the lender. | 


‘The decedent seeped ey | 
by Gift Deeds in 1965 and 1966 sub- 
sequent to the. granting of the loan 
and the completion of the house, 
various tracts of his trust lands to 
his: children. including the land on — 


which the house was located. These’ 
| conveyances | were made subject to. 
the: Assignment of Trust Property 


and Power to Lease. We take official 
notice of these conveyances. | | 
~ We do not agree with the appel- 
contention that either the 
property ‘eae as collateral for | 
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the loan must be included within the 
‘assets of the estate, or the claim — 


should ‘be allowed. only for the 
amount of any deficiency after ap- 


plication of the proceeds from the. 


sale of the pledged collateral. 


Iti is elementary that the manage- 7 
virtue of. the ‘Acts of J une Ob; 1910, 


| ment, settlement or administration 


of the-estate of a deceased person 


relates primarily and fundamen- 
tally to personal property alone, but 
nevertheless | debts and charges re- 
main obligatory on the estate as 
long as property of the deceased may 


be found for their. satisfaction. 7 
“Hence if the personal assets prove 


‘nsufficient the deficiency would be 
satisfied from the collateral. The col- 


- Jateral pledged at the completion 


of the loan transaction included all 


of the income from all of the land | 
that he then owned. He conveyed | 


part of this during his lifetime, and 
in‘case of need, resort thereto: could 
be had. Lacking any allegation that 
the income from such lands may be 
- necessary to satisfy the debt. evi- 


- @enced ° by’ the. ‘promissory note 


signed by the decedent, no finding is 


made here.: Nor.is any. eall made. to . 
foreclose the mortgage on land sub- 


sequently deeded to one. of the heirs. 
We agree that had there not been 
sufficient trust. “property belonging 


4 to the decedent’s estate at. the date. of 


his death. from which income could 
be der ived from. leases, etc., to 


satisty this indebtedness, . then we - 


could look to the collateral. 

We find. that. ‘the decedent: in- 
tended that these conveyances of 
trust lands, ineluding the house, to 


"be inter vivos gifts to his children 
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and : as 5 ices are not to be included 


as.part.of his estate requiring, a 
probate order of distribution. | 
To recapitulate, we find that the 


Administrative Law Judge ‘had the — 


authority . both implied and ex-_ 
pressed to.allow creditors’ claims by — 


as amended, and. November 24, 1942. 


| (See 36 Stat. 855, 25 U.S.C. .§.372 


(1970)) and. (56 Stat. 1021, 1029, 


~25:US.C. §§ 878a and b (1970).) 


_ We further find by virtue of the 
Act of May 7, 1948 the Secretary of. 
the Interior is authorized to make. 


loans. under ‘such rules and regula- 
tions as he may prescribe to Indian . 


tribes, bands, groups, and individ- 
ual Indians for the purpose of 
promoting the economic develop- 
ment of such tribes and their mem- 
bers and that the tribes may reloan © 


— it to the individual Indian secured — 


by such securities as the Secretary 
and the approving officer may re- 
quire (See 62 Stat. 211, 25 US. C. 
§ 482 (1970) ). | | 
We find no merit to: any ee the 
contentions raised against the deci- 
sion and the order-of the Judge 
denying the. petitior. for rehearing. 
Furthermore, we find. that the case 
of Running Horse v..Udall, 211 F. 
Supp. 586 (D.C. D.C. 1962) cited by 
appellaaits in support of their. con- 
tention that the Judge had vio au-— 
thority to-allow creditors’ claims is 
not applicable here. | 
NOW: ‘THEREFORE, by virtue 
of the authority ‘delegated to the 
Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR 
4.1, the appeal is DISMISSED, and 
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ET AL. 


he ORDER ‘DETERMINING 


HEIRS of J anUaty 11, 1972, stands. 


unchanged. 


This ascaion 18 final for the De- . 


partsnent. 


: Monee Ji Sapacu, 
Administrative JULGE. 


| Wer CONCUR: 


Davo J. McKes, 
C ite ij Administrative Judge. 


Daas H. Wine, 
Administrative Judge. 


-IN THE MATTER OF 
AMIGO SMOKELESS COAL | 
- : COMPANY — 
BETH ELKHORN CORPORATION | 
BETHLEHEM MINES 
: CORPORATION — 
CLINCHFIELD COAL COMPANY 
- -KASTERN ASSOCIATED 
COAL CORP. © , 
- EASTERN COAL CORPORATION 
~ KENTLAND-ELKHORN COAL 
CORPORATION =. 
~PEABODY COAL COMPANY 
ROCHESTER & PITTSBURGH — 
a, COAL. CO. 
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~ Decided April 96, 1904 | 


Inter jen tty sevacation of ruling by 
an Administrative Law Judge uphold- 


ing the right of ten coal mine. opera- 


tors: to the production of certain 
documents in fifty-four separate civil 
penalty proceedings consolidated for 


April 26, 1 O74. 


the purpose of sich nie (Docket 
Nos. listed i in Addendum No. 1 hereto. ) 


Affirmed. | 


Federal: Coal Mine Health and Safety 
Act of 1969: Hearings: Production of 
Documents 


Where jurisdiction has vested in an Ad- 
ministrative Law Judge in a proceeding 
under the Act, the Mining Enforcement 
and Safety Administration is not. in- 
sulated by 5.U.8.C. §§ 552(b} (5) or 552 
(b) (7) (1970) of the Freedom of Infor- | 
mation Act from producing inspectors’ 

notes or reports made in connection with 
alleged violations which are the subject 
of the proceeding. -, 


‘Federal Coal Mine Health and Safety 


Act of 1969: Hearings: Production of | 
Documents | 


2 Where, in a civil penalty oes a 
_ €oal mine operator shows that he needs 


inspectors’ reports and notes, prepared 
in connection with the issuance of 


- notices of violation or orders of with-_ 


drawal, so that he may evaluate his case .. 
to determine whether to settle or further - 
litigate, good cause for an order of: pro- 
duction has been shown pursuant to 46 
CFR 4.585 and such documents are 
relevant to the proceeding. | | 


APPEARANCES: J. Philip Smith, 
Esq., ‘Assistant Solicitor, Michael M. 
Hunter, Esq., Trial Attorney for ap- 
pellant, Mining Enforcement and 
Safety Administration; Daniel M. 
Darragh, Esq., Raymond E. Davis, 
Esq,, and Thomas W. Ehrke, Esq., for 
appellees, Amigo Smokeless Coal Com- 
pany, et al., and Lynn Poole, Esq., 
for Bituminous Coal Operators’ Associa- 


tion, Intervenor. 
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MEM ORAN DUM OPINION © 
AN D. ORDER 


OPERATI ONS APPEALS 


This 1s an interlocutory se pies 


tion of ‘a- ruling and order ‘issued 


October 19, “197: 3, by Administra- 


tive Law J ndge Richard C. Steffey 
(Judge), granting, in part, various 


motions by the ten above-named : 
operators for the production ‘of 
documents in. fifty-four (54) sepa- 
rate civil penalty proceedings con-. 
solidated by the Judge. On Novem- | 


ber 15, 1978, pursuant to a request 


from MESA, in accordance with 43 


CFR 4.591, the Judge certified for 


review by this Board the rulings in- 


cluded in his October 19 order. On 
November 27, 1973, this Board ac- 
cepted. certification and set the case 
for oral argument. Oral argument 
was held before the Board on De- 
cember 17, 1973. | 


_B aobground 


“MESA ‘initiated: the fifty-four 


(54) proceedings involved in this 


appeal by filing petitions for the 


assessment of. civil penalties pur- 
suant:to section 109 (a) of the Fed- 


eral Coal Mine Health. and. d Safety. 


Act of, 1969.2 . whe Sh 
Between the. ‘period of th une 197 3 


| and October 1973, the listed opera- 
tors, following receipt of the Peti- | 


“2 PL; 


MESA control numbers identifying the sub- 


ject 54 Denes are set forth in Addendum. 


No. A attached. 


_DECIBION® OF THE DEPARTMENT OF THE: INTERIOR. 


91-173, 88 Stat, 742-804, 20 U.S, 
§§- 801—-960.: (1970)...The. docket. numbers and: 


[81 LD. 


tions, filed motions, ener: to 43 
OFR 4.585, with the J udge seeking 


se ’ -an-order’ that would require MESA. 
of N TERI OR BOARD OF. M I NE. 


to..produce for inspéction and/or 
photocopying inspectors’ ‘reports: 
used to evaluate gravity, negligence, 
and good faith effort to achieve 
rapid compliance, as well as notes 
relied upon by MESA’s inspectors — 
to refresh their recollection of the 
facts surrounding each alleged vio-. 
lation, together with the results of 
any laboratory iaia ge pertstone, 
to those violations. | 

In support of chats mariehs to 
produce the documents, and to show 
the existence of such mnatarial, the 
operators noted that a public meet- 


Ing was held on April 19, 1973, at 


which Government. ‘personnel dis- 
tributed material describing state- 
ments which Federal coal mine in- 
spectors would be required to pre- 
pare with respect to each violation | 
they cited? It was represented ab. 
the ineeting that the inspectors’ re- 
ports would not only contain facts ° 
describing. thé circumstances sur- 
rounding the alleged violations, but. 

would also be expected. to contain - 

facts bearing. on three of the-six 
criteria set forth in section 109/ a) 
(1) of the Act, ée., the gravity of 
the.alleged vislation. the negligence 


of the operator, aad the good faith 


demonstrated by the operator in — 
achieving rapid compliance with 

the Act after being notified of an al- 
leged: violation. ‘The-operators con- 
ene thas — ‘of the docu- | 


2 Pertinent portioned are attached ag ‘Adden- 
dum No. 2. - . ; 
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nei sched: isa isonet mat- 


ter of pre-hearing discovery’ and 


that without the information :con- 
tained therein they cannot. intefli- 


gently evaluate their respective pos-_ 
itions and decide whether to-pay a- 


_ proposed assessment or to go to the 
cost and. mconvenience of. proceed- 


. ing with.an evidentiary hearing. -. - 


‘MESA resisted the motions to 


produce such records on three 


grounds: (1). that, the material re- 
quested is specifically exempted 


from disclosure under subsections 


(5) and (7) of the Public Informa- 
tion Act, 5 U.S.C.:§ 552(b), deal- 


ing with internal communications 
and matters pertaining to investi-. 


_ gatery files for law. enforcement; 
_ (2) that the operators have not es- 
tablished good cause for production 


of such material; and (3) that such. 
material would not.be relevant in 


a de nove proceeding under section 
109 of the Federal Coal Mine 
Health and Safety Act of 1969. 


Timely briefs were filed by the 


parties * and during the course of 


oral argument before the Board, 


counsel for MESA advised that it 
had abandoned objections to pro- 
duction of the results of laboratory 


analyses pertaining to the. alleged 
Violations, but was continuing its 


objection to production of the re- 


ports and notes prepared by i Inspec- 
tors in connection with issuance of | 


notices of violation, - 


We a that MESA’ S ‘conten- 
tions based upon subsections (b) (5) 


and (7) of the Freedom of Infor- 
mation Act are without merit. The’ 
underlying purpose of that Act as 
we understand it was to increase | 
publie access to governmental rec- 
ords. Although federal district. 
courts have in many instances used’ 


_ “discovery” criteria as guidelines to: 
_determinewhether certain govern- 
ment documents and records should 


be released to the public, we believe: 
that line of decisions clearly differ- 
entiates the rights of the public 
from a party-litigant’s right to pre- 


trial discovery. The question before — 


us is whether the operators as party- 
litigants may have a right of access 
to such material under usual discov- 


ery procedures. We hold that they 


do. a 
| hae 

We have | carefully reviewed 
MESA’s argument that the opera- 
tors have failed to show “good 
cause” to obtain the requested mate- 
rial pursuant to 438 CFR -4.585,. 
which provides in pertinent-part : 

*% * Por good cause shown, the Agia 


istrative Law Judge may order a party 
te. produce and permit inspection and: 


 eopying-or photographing of designated . 


2BCOA requested: aaa was ‘Granted peemia. 
sion to intervene on the side of the pea 


547-881-746 


documents relevant ‘to the proceeding. _ 
(Italics added. 2 = 


238 
We cannot agree with the argu- 
ment put forward by MESA on this 
point. It seems obvious to us, as it 
apparently did to the Judge, that 
the notes and records made by. the 
inspector in connection with issuing 
notices of violation or withdrawal 
' orders and’ made. at: the time. of, or 


‘DE CISIONS | ‘OF “THE - 


“shortly ‘after, his” ingpeétion, are 


most eleva to the factual issues 


involved in a section 109(a) penalty 


proceeding under the Act. And cer- 
tainly, they are relevant to ‘the 
reaching of a decision by an oper- 


ator whether’to pay or attempt to_ 


settle a proposed monetary ‘assess- 
ment, instead of going forward with 
an evidentiary hearing. The opera- 
tors contend that very limited in- 
formation is contained in a notice 
of violation and/or order of with- 


drawal, or in the letter of: proposed | 


ined cent served upon them by 


MESA, and that without disclosure 
to them of the requested background’ 
information, they cannot make an_ 
intelligent decision on these a 


tions. 


The operators further allege that 


their request for the material is in 
accordance with the Adininistrative 


Procedure Act, 5 U.S.C. § 554(b)- 
( 3), requiring in pertinent, part that. 


‘persons entitled to notice of an 
agency. hearing shall be. timely 1 in- 
formed on the matters of fact and 
law asserted. We think this argu- 
ment is well taken and are of the 
opinion that the operators. have es- 
tablished good cause to obtain the 


requested material, as party-liti- 


-gants, under well- recognized rules 


of discovery. Mudge v. Thomas J. 


DEPARTMENT 


OF THE INTERIOR  [81LD. 
gies Constr. Co., 95 ALR 2d 
1055, 16 App. Div. 2d 106, 225 NYS - 
2d 938 (1962) ; MeDuffey v. Boston 
& Maine Railroad, 102 N.H. 179, 
152 A.2d 606 (1959). 

We have also considered MESA’s 


: contention that: 


. ‘Bach notice /order in 1 fact contains the. 
substantive information concerning the 
violations of ‘the Act set forth in the 
Petition. Accordingly, the operators are | 
presently in possession of all the material 
facts and relevant information necessary. 
to “properly evaluate: or ‘answet” the re- 


spective: petitions! for: assessment ‘of ‘civil: 


penalty. — = 
We must also. reject this conten- 


tion. We think it sufficient to note_ 
that MESA apparently considers _ 
: such information inadequate for its 


own needs, particularly in view of 
its instructions to its. inspectors. 
“that. ‘an. inspector analyze and set 
forth certain facts and circum- 
stances surrounding the issuance of 
each notice or ‘order which do not 


appear in the notice or order.” * _ 


Tit. 


"MESA finally a argues that inas- 
much as the proceedings before an 
administrative law judge are de 
novo, any written materials pre- 
pared at the administrative level in 


, support of notices, orders, and pro- 


posed assessments are irrelevant to. - 
such proceedings and_ therefore. 
should not be subject to disclosure. » 

This contention is also without. 


merit. For ‘the reasons. already 


stated, these inspectors’ reports and 
notes contain information. pertinent 


4 see Addendum No. 2 HEXEEO: 
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to the fact-finding process in hear- 
- ing. The fact that they may have 
- been prepared for the purpose of 
issuing a. proposed assessment does 
not make them irrelevant for the 


_/ purpose. of showing. what, the in- 
spector :0 observed. at the time of is- 
suing the notices or orders directly — 
relating to the fact of a violation 


and the statutory criteria. 


In support of our holding that - 
_ the subject documents are relevant: 
for both substantive and impeach-.. 
ment. purposes, we note that the 


Occupational Safety and Health 
Review Commission reached a simi- 
lar conclusion in Frazee Construe- 
tion Co., CCH Employment Safety 
and Health Guide par. 16,409 


(1973). There, the Commission af- 


firmed an Administrative Law 


J udpe’ s order requiring. production | 
of ndtés and memoranda prepared 


during inspections. MESA seeks to 


curred after the witness had re- 
ferred to the documents in testi- 
mony before the Judge. We are of 
the opinion that this distinction’ is 


inapplicable because time of pro-— 
“duction has nothing whatever to do 
with determining if a8 operator has 

~ shown “ ‘oood cause” or “relevance” es 


for purposes of right to production. 


Apart from a eras ”wehaye 
not. ns 


concluded that MESA has 


. shown: that the documents in ques- 
tion come within any recognized | 

_ evidentiary priv ilege. See Consoli- 
dated Bow Co., Inc. v. United States, 


No. 622-71 (Ct. CL. 1978). Natu- 
rally, if MESA had established such 
a privilege, we would have to con- 


clude that ’good cause” had not been 
shown and deny the request for pro- 


‘duction. If a claim of. privilege -is 
raised in. proceedings. ‘before a 


Judge, he may of course examine 
the documents in dispute in camera 


‘before deciding whether to grant a 
production motion. Here, however, 


MESA has neither established nor 
even claimed any stich privilege 


other than with respect to the ap- 
plication of the exemptions under 
the Freedom of Information Act. 


Therefore, in view of the showing 
by the operators of relevance and 
need for the documents, we hold 
that “good cause” was shown in sat- 


isfaction of 48 CFR 4.585. 


ORDER 


distingiiah that case on the ground. 7 WHEREFORE, pursuant to the © 


that the request. for production oc- — apres ee Sec ae 
by the Secretary of the Interior (48 


_ CFR, 4.1(4)), IT IS HEREBY | 


ORDERED | that the Judge’s 


order issued October 19, 1973, IS 
AFFIRMED. | 


©. iB. — JR, 
- Onis 7 Administrativ eC Jud ges 


Davy Doanr, eg 
ENTE ative aes | 


~ Howarp a. 
SCHELLENBERG, JR., 


| Alter mate Administrative Judge. 
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7 Amigo § Smokeless Coat 


Beth- ‘Elkhorn Comp: vies ae ee 


Bethlehem Mines Corp 


“Clinchfield Coal ce : 


ADDENDUM NO. 1 
_.Civil Penalty Proceedings 


Coz che 


eee eee 


te | MESA 
Docket:Numbers =" ~—S—-: ‘control © 
iB, Vase neise, 8S” G82 ote SM Derg 
HOPE 74-3-P Pee Sedat kt TOA 
No.:2 Mine — Mtge - “Oe FR Ps ote 
HOPE 74-18-P...__ 2-2 enue 863-40) 
‘No. 2-A Mine 200 
PURE (a= WO-P ohn oc aceeee eloe 20) 
- No. 29-A Mine Sa = 4 
SPU 74-12-P. oe oe ee tS 1683-40 | 
~ No. 25 U.G. Mine ae | 
PITT 73~449-P___._.__ ee ee ee 9111-40 

No. 31 Mine — oan re, 

- PITT 73~461- P_. Sune ACE: eee ee er 2348-40: ° 
PITT 74~1-P___.__ eens Gide tac: BSA 
2) Et Ig ye 2 re a 2348-42: 
Cambria Slope No. 33 Mine | 
PITT 73~464—P___..-______-_- -u.... 2366-40) - 
PITT 73-469-P___--_-------------.. 2366-41 
PITT 74~-18-P_.__.-------2- 2. 2866-42: 
No. 32 Mine | ~3 
| Wiel Mi a 2370-41 
PITT 74~13-P_____ eae tee ete 2370-40) 
Somerset No. 60 Mine 
PITT 74~-24-P_.._____- Sette rere acest) 2167-40) 

PITT 74-60-P___2_-__--_-- 2167-4} 
No. 77 Mine . | | me ee 
HOPE 74-9-P__-_-_-_-_ i te ---.  -812-40) 
No. 114 Mine a ) 
HOPE °74-31-P________----.- 576-40) 
HOPE 74-52-P_..-- 0c ei. = 576-41 

-. No. 111 Mine © - oo . 
HOPE 74-32-P____ 2.222 - ee ... 625-40) 
No. 115 Mine se 
MORG*74-11-P__2__----- ee 904-41. 
MORG 74-12-P___._.-- 2-22 ee ~ 904-42) 

~MORG 74-15-P____u- eee -----. = 904-40 

_ No. 41 Mine * : , Pas 

PITT 74-85-P._. 22 2882-40 


No. 51 Mine 


© PITT 74-101-P__.---_-------------- 2879-40 


No. 38 Mine | a | 
NORT 73-231-P____.--------- ene 66-4 
- NORT 73-233-P________- weeceeete «166-400 


Chaney Creek No. 2 Mine 


NORT 73-232-P__._ nn (5°) a 


'  Hagy No. 1 Mine 


NORT 73-234-P__..-- ss RAB 
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ADDENDUM NO. 1—Continued - 





Eastern Associated Coal Corp_-- 


Eastern Coal Corp- 


<A oe ee ee ee 


Kentland-Elkhorn Coal Corp___- 


Peabody Coal Co. eres : f 


Docket Numbers control . 
_ numbers 

- Lambert Fork Mine 8 — 
NORT 73—-235-P_.____.____- deel: § vo levi 

_..Birchfield No. 2 Mine > ee 

_NORT 74-41-P___o 2 eee lea. = (386-44 
NORT 74-48-P_.__.-....--2._--- _-. 336-42 © 
NORT 74-52-P_.____----..-..--.--. ©, 336-41 
NORT TAS Pe ee ad Be 336-45 
Moss No. 8, Portal A Mine i 
PITT 74-12-P_o oe 2324-44 
PITT 74-44-P_.- licen iee--L--- 2324-42 © 
Colver Mine . Stee, due: 2 le: 

PITT 74-110-P___..----- savteseeees.. Boome” 

Delmont Mine ee Se 
PIKE 74-11—P___22_- weeeeeteee--e-- 1986-41 

- PIKE 74-21- Pe ee 1986-42 | 
Stone No. 4 Mine ; ; 
‘PIKE '74-27-P_________-.--u--.-- 18197-40 
Preparation Plant - | OR ae: ee 
PERE (8-1 79=P ooo en deca owes, _ 2050-42 
Kentland-No. 2 Mine Ste | vee 
BARB 73-892-P_-____-_ Sse gose ieee e0o-40 
BARB .73-403-P_ ube ie--- ©, 1463-43 
BARB 74-2-P__.....-_-- peeeeee-le-’ ., 1463-44 
BARB 74-4-P_______-.------------- 1463-42 


-. MESA 


BARB 7428eP sects te kecea se, AGED 


Rochester & Pittsburgh Coal. Co_ 


Winston Mining Co. 


Camp No.-2 Mine 7S gone. ees | 
BARB 13-4007 Pan eeecbei es eens -. 13012-40 
Warrior Pitt Mine | . FE a ee 3 


‘BARB 74-6-P_2=------ Soeeterkgeoes *.1 1988-40 
River Queen No, 1. Mine _ a er a 
BARB 74-14-P____. 21... Oy ee ae peeeeee 
Ken No. 4 Mine “es = . 
PIPT 7455 P2355 “9296-40 , 
© PITT (4-67-22 ee ee _ 2208-41 
‘Emilie Nos. land 2 Mine ~*~ . , 
- PITT TADS SPs Soe lee, 2322-40 
- Margaret No. 7 Mine ee 
caonl. PITT 74-68-P____ 2 Pee oe "2364-41 
Jane Nos. 1 and 2 Mine P < = 
NOR YT 74-73=Po i ee Se eee ea aes 429-41 


eee ee i i ee 


NORTE 74-74-Pnaop a nnnene nn ee ene e | 422-40 © 


| : No. 11 Mine _ 
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| ‘ADDENDUM NO. 2 


INSPECTOR’S STATEMENT—GRAV- 
ITY, NEGLIGENCE, AND GOOD 
FAITH | 


-. 1, Section 109(a) of the ree re- 

quires that a civil penalty be as- 
sessed for each violation of a.man- 
datory health or safety standard 
and any other provisions of the Act, 
. except the provisions of Title. IV. 
In order to provide sufficient data 
for consideration in the assessment 


of penalties it is necessary that an | : 


inspector analyze. and set. forth. cer- 
tain facts and circumstances sur- 
rounding the issuance of each notice 
or order, which do not appear m 
the notice or order. a added.) 


2. The information hich the in- - 
spector (MESA) is being asked to 


make available at this time for each 
violation cited concern only the 


facts and circumstances surround- 


ing the violation and three cri- 
— teria—GRAVITY of the violation, 
the NEGLIGENCE of the opera- 


tor, and the GOOD FAITH dem-. 


onstrated by the operator to achieve 
rapid compliance. (Italics added.) 


_ The inspector * * * should realize — 
that his analysis and report will in-. 


fluence and be given weight by 
others. The inspector should there- 


fore be able to substantiate the facts — | 
IBCA-935-10-71 : 
ico, “Decided April 30, 1974 | 


stated in the report. 


8. Statement Report. The State-_ : 
ment Report shall be a description — | 
istrative Office, Bureau of Mines. 


of the facts, conditions, actions of 


DECISIONS, OF, THE. DEPARTMENT OF . THE 


-INTERIOR. [81LD. 


~ the operator, and circumstances sur- 
‘rounding the violation which the in- 


spector has observed or determined 
by investigation, inquiry, or discus- 
sion with the operator, supervisor, 
mine foreman, section. foreman, 


. miners or others which lead him te 


make the statements of fact con- 


‘tained in. the report. The descrip- 


tion should be concise and brief but 
at the same time convey a sufficient 
description upon which others may 
form a judgment. 


- The Report shall not be given’ to 


or served.upon the operator by the 
; Inspector. The Report should not be 


filled in in the presence of the oper-— 


ator or his mine employees. The 
 .Report should be filled in at the in- 


spector’s office, or at home, or at 


some other convenient location off 
of the mine property. (motel room 


or inside the inspector’s car away 


‘from the mine). In some instances, , 
* * * completion of the Reports 
may hae to await. obtaining fur-— 


ther information. In such cases the. 
inspector should make sufficient 
notes to use for later completion of 


the ek 


whan OF WEST ELIZABETH 
INDUSTRIAL EQUIPMENT COM- 
PANY 


Contract No. EAO-S-71-1, Sale of 
Government Property, Eastern Admin- 


os 


. APPEAL OF WEST ELIZABETH INDUSTRIAL. ‘EQUIPMENT 


243. 


COMPANY 
April 0, 19TS 


Denied Upon Reconsideration. 


Rules of Practice: ‘Appeals : Recon- 
sideration—Contracts: Construction 
and Operation: Intent of Parties. 


_ The Board reaffirms its original decision 


pertaining to the Sale of Government- 
owned property where upon. reconsidera- 
tion it finds that: appellants’ motion raises 
"no new questions of fact or of law and 


that contrary to the appellant’s asser- 


tions the testimony offered as well as the 
record as a whole ms the Board’s 
decision, ; 


| foyer Mr. E. Brooks Kef- 


fer, Jr., Attorney at Law, Hart Childs 
Hepburn Ross & Putnam, Philadelphia, 
Pennsylvania for appellant; Mr. Wil- 
liam H. Thornton, Jr., Department 
Counsel, Philadelphia, Pennsylvania 
for the Government. 


OPINION BY ADMINISTRA- 
TIVE JUDGE PACKWOOD 


INTERIOR- BOARD OF CON- 


| TRACT APPEALS 


This appeal is before. the Board 
on appellant’s. motion for recon- 
sideration. : 


Summary of Facts 
The facts were set forth in detail 


in the Board’s original decision and 
only those facts which are pertinent 


to the reconsideration will be sum- | 


mar ized here. 

Contract No. BAO-S 71-41 for 
dismantling and removal of an 
open-hearth furnace, blast furnace, 


forging press, pig casting machine 


and associated equipment ae mate- 
rials was awarded to appellant on. 
October 7, 1970. The original -con- 
tract time of ten weeks was extended 
by the contracting officer, at appel- 
lant’s request, to a period of nearly 
six months, ending on April 3, 1971. 


The specifications-described the sub: 
ject matter of the contract as in- 
‘stalled and in ‘place at the U.S. 


Bureau of Mines, Building 19, 


Bruceton Station, Bruceton, Penn- 


sylvania. At or near the end of the 
contract period, as.extended, a dis-. 
pute arose over sixteen items 
claimed by appellant which. the 
Government denied were a part of 
the contract. A timely appeal was 
taken from the contracting officer’s 


decision. The Board’s original deci- 


sion of October. 19, 1973. sustained 
the appeal as to lines items and 
denied the appeal as to the remain- 
ing thirteen items. 

Appellant asks for reconsidera- 
tion of.twelve of the thirteen items. 


The reasons assigned as a basis for 


the motion for reconsideration aré 


entirely factual. No new evidence 


is alleged and no citation of any 
precedent is offered. Appellant 
merely contends that certain. por- 


tions of the testimony were not given 
-fair, adequate or proper considera- 


tion and that the Board’s partial 
denial of the appeal is unsupported 
by the record when taken as a, whole. 
. Appellant. correctly. observes that 
the Board’s decision denied the ap- 
peal as to Items 2 2, 3, 4, 6, 7, 8-and 
16 on the basis that those items were 
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located in Building 19 on March 3, 
1971 when. appellant’s. president, 
Mr. Edward J. Toth, wrote-to the 
contracting officer and represented 
that “the interior work on Building 
19 had been completed.” At that 
time he requested a’ one month ex- 
tension to complete the remaining 
outside work. Since the contract 


called for both dismantling and re- 


moval of the four named items and 
associated materials and equipment, 
we found that the property located 
inside Building 19, at the time the 


appellant requested the one month. 


extension to complete the outside 
work, was property which did not 
pass to the. pororan under the con- 
tract. of sale. 

. Tn an ntetipt to err the conse- 


quences of its representation: that, 


the ‘inside work was complete on 
March 3, 1971, appellant asserts on 
page three of. - motion that “Mr. 
Toth stated the plain meaning of his 
letter of March 8 by testifying that 


when he used the word ‘work’ he ~ 


> (N.T. 15.)” 


meant ‘dismantling. 


Contrary to this assertion, page 15 


of the transcript of the hearing con- 
tains no reference to. the March 3 


following colloquy on direct exam- 


ination of Mr. Toth by his counsel : 


“Q. Now, ‘were there any other areas” 


other than in ade ting 19- that. you had 
work to do? - 

lA. Well, yes. “When you say work, do 
ven mean dismantling % ? 

Q. Yes. 


This establishes that ppatiant’s 


attorney intended the definition of ‘ ye 
were left-in Building 19 by the ap- . 


-pellant on March 3, 1971, or indeed 


work: to be -restricted- to. disman- 


tling, but does little to reveal Mr. 
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- Toth’s normal usage of the word. 
More useful testimony appears else- 


where in the transcript. At page 19, 


line 9, Mr. Toth described the first , 
thing ic did at the site: “We went 


to work and took out the forging 
press” indicating that he included - 
removal in the term “work.” On 
page 20 the following colloquy ap- 
pears between Mr. Toth and his 


counsel: 


~~ Q. So thait when you were through 
working ‘in the shed, ‘what was left.there? 

IA. I believe all that ‘was left was the 
power saw and possibly a drill press, 


-Q. Why did you leave the power saw 


there? 

iA. These ate ‘were. nine used. by : an- 
other division there, another part. of the 
operation, some ‘testing laboratory. | 

We interpret these responses to 
indicate that Mr. Toth regularly 
used the word “work” to include re- 
moval and. that he did not expect to 


| oe property assigned to divisions 


other than the Metallurgy Division 
which was sone the: aoa a PEOD: 
erty. | 
Abandoning for the moment its 


argument: that certain portions of 


the testimony were not given fair, 
adequate or proper consideration, 


letter. It does, however, report the the appellant asserts on page 3 of its 


motion that a lack of testimony 
should be considered. Referring to 
the seven items which our decision 
found to ‘be in. Building | 19 on 
March 3, 1971 when. appellant. rep- 


resented that’ the interior work on 
_ Building 19 had been. completed, the 
appellant asserts that “there is no 


direct.,testimony that these items 
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that “all of such ie were even in 
the building at that time.” 
The difficulty of sustaining this 
argument is demonstrated by the 
appellant’s next paragraph where it 
is stated that Mr. Toth’s testimony 
describes ‘the fact that he left cer- 
tain items in the building and put 
certain other items in there for stor- 
age, citing pages 58 and 69 of the 
transcript.t A review of Mr. Toth’s 
testimony on ‘direct examination 
(Tr. 43-58) discloses that he identi- 
fied Items 2,8, 4, 6, 7 and 16 as being 
located in Building 19, while his 
testimony regarding Ttem 8, the 


2300 volt substation. appears to be 


contradictory.? There is no testi- 





“amr. Toth's: testimony at Tr. 58 is ‘that a 

stone saw and a cement saw under Item’ 16 
- were located in Building 19 and that he had 
no occasion to take them. At Tr. 69, to 
explain why he did not take the equipment out 
before the end. of the. contract ‘period, Mr. 
Toth stated that he took only those items he 
could sell’ or store in his building... Neither 
of the cited. pages nor any other part of the 
transcript records testimony that. any item 
of equipment was moved into Building 19 for 
storage by Mr. Toth.. 


2The. following is  eenaiea vows Tr. 36 on 


direct examination of Mr.. Toth:: 
“Q. Now, one of the other pieces pe equip- 


ment that related to this operation of the | 
steel mill was a-substation. Do you know. 


what the voltage of this substation was? 


A. Well, the various voltages that ‘came out 


of it was 220, 440 and I think 2300. ; 
Q. This ‘substation was set ae outside of 
the building? -. : . be 
A. Yes. 
Q.. Was it in the southwest corner ?. 
- A. Yes.” .; 
We observe that sopellanite counsel previ: 
ously. used. the phrase . 


corner’? to elicit a response on P. 14 as to 


the location of -the ‘blast furnace which was 


unquestionably located in Building 19:. . 
“Q. Now, in the southwest corner is -the 
blast furnace?- 
A. Yes.’? | 


‘in: the southwest - 


mony by Mr. Toth or any other wit-— 
ness that any article claimed by the — 
appellant other than Item 2 was ever: 
moved out of Building 19. Once the 
items were located in Building 19,. 
we consider that the lack of testi- 


mony thereafter tends to indicate 


that the items remained where they 
were. We reject. appellant’s argu- 
ment that the lack of direct testi-- 
mony about leaving the items in: 
Building 19 indicates that they were: 
moved. - 
With respect to ans D and 8, the 
appellant asserts that they were not. 


located in Building 19 and the testi- 


mony relating thereto is uncon- 
tradicted, citing pages 48 and 36 of 
the transcript. The assertion is er-- 
roneous. On page 43, Mr. Toth. 
testified as follows: | 


-Q: The second item on. this list is a 60- . 
inch champion conveyor used at railroad: 
siding to unload. Where was this located,. 
Mr. Toth? 2 

A. That: conveyor was situated i in build- © 
ing 19 and then it was moved out’ onto- 
the storage yard. _ . 
Q. You moved it out. to. the storage 


yard? 


A. I’m not positive about that. I think: - 
we did. 


No testimony - was slic ted as. ee 
when the removal of Item 2 from 
Building 19 may have taken place. : 

Even if we assume, arquendo, that: : 
the removal took place before 
March 3, 1971, there exists further 
reason. for seeing: the conveyor: 
from the sale of surplus. property. 
Mr. Fred Minnick, the contracting: 


. officer’s representative at the site, 


_ inside the compressor 
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testified hn the champion conveyor 


was not included in the:sale because -: 


it was assigned to another group 
| (Er, 83). Mr. Toth’s testimony (Tr. 

90) indicates that he did not expect 
to get property assigned to divisions 


. other than the Metallurgy Division 


which was selling the steel-making 
equipment. | 


Regarding Item. 8, the 2300 volt. 


distribution. center. ana substation, 
Mr. Toth’s testimony was not clear 
as to-its location,? while Mr. Min- 
~ nick described the location as being 
room of 
.. Building 19 (Tr. 84, 88). The func- 
tion of the distribution center and 
substation would preclude its in- 
clusion in the contract regardless of 
how the conflicting testimony 
_ regarding location is resolved, The 
substation and distribution center 
furnished 220 and 440 voltage in 
addition to 2300 voltage according 
to both Mr. Toth (Tr. 86) and Mr. 


Minnick (Tr. 84). Mr. Minnick fur- 


_ ther testified that the center supplies 
power for the 440 volt crane and the 
220 volt equipment in Building 19 
as well as the power for Building 20. 
Supplying power for the hydraulic 


_ press was. only one. of. many func- 


tions performed by the substation 
and distribution center and it cannot 
_be regarded merely as equipment as- 
| sociated with the hydraulic press. 
Ee ‘Witthoite, ASBCA No. 17184 
(July 31, 1972), 72-2 BCA par. 
9607. 

With reference to the items lo: 
| eated in the cone or Toom of 


a8 See footnote 4, 
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peer 


Bulaing 19, és sspallant asserts 


that there was no reason on March 3, 
1971 to have removed all of the 
items, since the compressor room 
was not to be used in the Environ-- 
mental. Research Program for 
which Building 19 was pectne con- 

verted. Although the appellant cites 


page 11 of the t transcript as a basis © : 


for this assertion, page 11 contains: 
no reference to the compressor room 
or to items therein, - 
- Inthe second portion of its argu- 
ment, the appellant contends that 
chesclear intent and meaning. of the 
contract should be determined by 
the action of the parties thereunder. 

In connection with this argument,. 
appellant states on page 5 of its mo- 
tion that “Mr. Toth was told clearly 
what was not to go, and he ‘re- 
spected’ this limitation throughout — 
the performance of the. contract 
(N.T. 20, 80, 81).” This staternent 


leaves open the question of whether 


at the end of the contract period, 
the appellant no longer ‘ respected” 
the interpretation of the contract in — 
which. it previously acquiesced. As 


indicated in the Board’s. original 


decision, the interpretation. of a con-: 


tract by the parties during perform- -_ 
ance and before a dispute arises is 


of great. importance in resolving 
disputes involving contract inter- 
pretation. Mr. Toth’s conduct: after 
the dispute arose: is not embraced 
within this principle and ‘is not of 
primary importance in resolving 

disputed questions of contract inter- er 


pr etation. 
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We attached no particular signif- 
‘lieance to appellant’s repeated asser- 
‘tions i its correspondence that it 
suffered great financial loss in per- 
forming the contract (Appeal File, 
‘letters of April 6, 1971, May 12, 
1971 and July 7, 197 1 Prom Mr. Toth 
‘to the Contracting Officer). The 
‘Government. does not guarantee a 
| profit to purchasers Sof surplus 


e property. Government surplus sales 


remain an area in which the maxim 

“caveat emptor” retains much of its 
former vigor. See Standard Magne- 
-stum Corp. v. United States, 241 
F.2d 667 (10th Cir., 1957). The 
question is not whether the appel- 
lant’ suffered a loss but whether the 
contract can reasonably be inter- 
preted to include the items claimed 
__ by the appellant. | 


The principal obstacle to ee 


sion of the remaining items within 
the contract is their remoteness 
from Building 19. Despite the fact 
that the contract specifications de- 


scribe the location of the four - 


named items and associated equip- 
ment as “installed and in place at 
the U.S. Bur eau of Mines, Building 


Dy 94 appellant urges that the test — 
should be whether or not the dis-. 


ee items were used in connection 


4 Location 

The Open-Hearth | Furnace, Blast Furnace, 
Forging Press, Pig Casting Machine and. as- 
sociated equipment is installed and in place 
at the U.S. Bureau’ of Mines, Building 19, 
Bruceton Station,- South - Park Township, 
‘Allegheny County, | Bruceton, Pennsylvania. 
one. mile. south of Broughton,’ Pennsylvania. 
(Appeal File: Contract. EAO-S—71-1, Specifi- 
cations, Paragraph III). . 


with the operation regardless ‘of 


their .distance- from ‘Building 19. 


Appellant asserts that’ the test. of 


proximity to. Building 19 was in- 
consistently applied because the. 


Board’s decision excludes Item 14, 
which was 150 yards away, while ~ 
appellant removed a car shaker lo- 
cated one- -quarte er mile away. This 


assertion ignores the fact’ that the 


propriety of appellant’s removal of 
the car shaker was not before. the. 
Board for. decision. ‘Since the car 


shaker was not the subj ect of a dis-_ 


pute, the record does not disclose 


the contractual-basis for its removal. 


| Appellant did not questioi denial _ 
of its appeal as to Item 12, Filtra-_ 
tion and Cooling Bed, Pipes: and - 
Pumps. This item was located 
“Way over the hill from Building 

19” (Tr. 54) and was part of the 
water supply system. Appellant dis- 


‘putes the Board’s denial of its ap- | 


peal on five other items located at 
distances varying from’ 150 to 500 
yards from Building 19. The testi- 
mony cited by: appellant’ in support 


of its arguments. will be: considered 


for each item in turn. | 

Item I, Shaker, Conveyor and 
Crusher. The Board’s original deci- 
sion excludes this item on the basis 


of testimony that the equipment was — 


not related to.the operation of the 
furnaces since it was used to crush | 
coal (‘Tr. 82) and coal was not used — 
inthe operation: of the furnaces — 
(Tr. 28-25). Appellant contends. 
that this conclusion is inconsistent 
with the evidence in view of the 


248 

‘fact that appellant's right to four 
_ small coal crushers in Building 19 
was never questioned, citing pages 
28 and 29 of the transcript. Con- 
trary to this contention, Mr. Toth 
himself questioned his right to the 
coal crushers in the following testi- 
mony on page 29: 


Q. Why would you. remove this type of 7 


equipment? 


‘A. Well, I don’t really know. In other 


words, the erushers were there and we 


—_ were told that we could take them. 


Such a questionable taking of 


coal crushers from Building 19 dons 7 


not establish a basis for removal of 


a coal crusher from an ore yard | 


four or five hundred yards pany 
from Building 19. 


a 


Appellant also ‘argues ae since © 


‘it took a rock crusher, conveyors, 


motors and structural teal from the | 
ore yard it should also receive the ° 


_ coal crusher, shaker and conveyor, 

citing pages 31 and 82 of the trans- 
' eript. The testimony on. page 382 in- 
dicates Mr. Toth’s knowledge that 


the contract did not: pour any . 


work ij in the ore yard: | 


Q. Does’ the contract apectcaliy refer 
to taking coWas come: any work in this 
area? 

lA, No, it: doesn’t, N ot to my knowledge 
it doesn’t. 

1. So the only reference to tlie within 


the contract. would ‘be under: the heading | 
associated with eumpuient and materials, 


is that right? . che 3 
A. J would think 80, yes. 


‘The testimony cited by inpetlant 
- provides no support for its argu- 
ments. The record as a ‘whole shows 
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that ‘aay 1 was not located. ab 
Building 19 and it was not associ~ 


ated with the operation of any item 


named in the contract. We find no- 


reason to disturb the Board’s orig- 


inal decision that Item I was 
properly excluded from the con- 


tract. If there is inconsistency be- 
_ tween this finding and the evidence 
‘that other similar items were taken, 


it lies only in the fact that the 
Board was not called upon to decide | 


the. propriety of the inclusion of 


those other items in the contract. 
Ttem 10, Electric hoist and cable | 


reels. Appellant cites no specific tes- 


timony that it wishes to be recon- 


_ sidered in connection with this item, 
go. 'we will consider the record as a 


whole. Mr. Toth testified: that: tie 
hoist and reels were stored in a small 


shed adjacent to the cooling tower 


(Tr. 51). They were there when. 
he first went to look at this particu- _ 
lar installation (Tr. 52). Mr. Toth 


visited the site many times in 1969 


and 1970 (Tr. 8) and several times. 


in October:1970 to look it over (Tr. 


17). Mr. Toth . testified that the 


hoist and reels disappeared—“the 
hoist was there and the next day or 


so, I don’t know just. when, it was 
gone.” (Tr. 52.) Such vague and 
nonspecific testimony. does not rule 


‘out the possibility that Mr. Toth 
saw the hoist and reels on one of his: 


earlier visits and that they were 

gone at the time he pubmed: his | 

bid: : 
“‘Appellant’s only. argument for 


fe clusian, of the hoist and reels is 


that: they were ° used i in connection | 
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: with a. car ‘shaker located at a rail- 
road siding a quarter of a mile from - 
Building 19 and that the.car shaker 


was associated with the operation of 
the furnaces and was inoperative 
without the ‘hoist and reels. 

The contractual basis for inclu- 
sion of the car shaker in a.contract, 
which describes the subject matter 
_of the sale as located at Building 19 


is not readily apparent, however, in. 


view of its location a quarter of a 
mile away. 

On. reconsideration of the record 
as a whole, we find no grounds for 
disturbing our finding that Item 10 
was properly excluded. 
 Ttems 13 and 14. 700 Ton Lime- 


stone and Pile of Coke. Here again | 
the appellant cites no specific testi- 
_. ‘mony it wishes to be reconsidered, 


‘but merely argues that: because it 
removed. some items from areas re- 
mote from Building 19, it should 

‘have these items. The Limestone 


- -was located at least four or five 


hundred yards from Building 19 
(Tr. 17,39) and the coke was located 


“maybe 150, 200 yards away” from. | 
‘Building 19 (Tr. 39). We again — 


‘reject the argument that removal of 
-other items from locations remote 

from Building 19, on a basis not ex- 
plained in the record, somehow en- 
-titles'the appellant to remove these 
-‘two-items. We find no reason to dis- 
-turb our original decision that these 
‘two items were not included in the 
-contract. 


Item 15, Car Puller. This item 


was located at a railroad siding 


“down over. dhe hill, L oe say | a 
quarter of a mile more or less” from. 
Building 19: (Mr. Toth, Tr.:32-83).. 
Appellant: submits‘ that: this.item 
was used: only in.-connection: with’ 
the operations at Building 19, over- 
looking: the testimony: on- page 82 
that the car puller: was the property 
of another group which. used: it to: 
pull coal cars into a warehouse.: The: 
record does not contain any testi: 


mony that coal was used in the 
- operations at Building 19. The ap- 


pellant asks why would he be given 


_ the electrical equipment to operate 


the car puller and then be denied the 


_ puller itself, citing page 15. of the 


transcript. ne In previous instances, : 
the citation does not answer the 
question. Page 15 reports only the 
following testimony regarding ap- 


pellant’s’ work at the railroad — 


pone 


Q. What sicciaeaniyts did you have to do 
at the railroad siding? 

A. We took down the car shaker and ~ 
all the structure and we took out the 


- electrical equipment. There were various 


items down there, I believe, two motors. 


No mention 1s made of a car puller 
on page 15. On. page 57, Mr. Toth 
described the fact that the car puller 
was inoperative but did not say that 
he took out the electrical connections 
to it. 

The answer to appellant’s ques- 
tion is that the record does not show 
that he got the electrical equipment 
to operate the car puller. The car 
puller itself was not described in the 


contract’s s description of the items 
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being sold, it was not located where ~ | 


the contract described the associated 


equipment as being located and it 
was assigned to. ire division and - 


used for. purposes unrelated to the 
operation of Building 19. We find no 
_ basis for inclusion of the « car pee 
in. the :corttract. 


. Forthe: reasons ‘Stated: above, the 


| Board rejects appellant’s argument 
that the Board’s original decision i is 
unsupported by the record as a 
whole. | 


DEPARTMENT OF THE INTERIOR — 
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Decision 


Gn reconsideration, the Board 
finds no reason for disturbing its 
original decision and that. decision — 
1s hereby affirmed. | 


GC: Herserr Packwoop,. 
| | Administrative Judge. 7 


= € 


I CONCUR: - 


Wisner Fr. + MoGnaw, 


Chief Administrative Judge. 


“SAM ROSETTI 


| 15 TBA 288 


| Py en decision ahi 7076) ° Pee 
Idaho State. Office, Bureau of Land ‘ 
7 Management, declaring mining claim : 


null and void ab initio. , 


Set aside and remanded. 


Mining Claims: Lands Subject nae | 
. Mining Claims Rights’ Restoration 


Act-—Withdrawals and Reservations: 
_ Power Sites ~ 


From the effective date. of the ‘Mining : 
~ . Claims: Rights Restoration “Act of Au- 

gust 11, 1955, 69 Stat. 
amended, 30. U.S. C. §$ 621-625 (1970), all: 

— lands. fucluded in an application | to ‘the. . 

_ ‘Federal Power Commission for either a _ 
preliminary permit, ora license, where no | 

». permit has been issued; are open to min- 

~~ eral entry, absent: other ‘impediments, - 


: Mining Claims: Lands Subject to— 

Mining Claims. ‘Rights. ‘Restoration 

sat Act—Withdrawals and Reservations: 
a Power, Sites - 


The. “mere: filing of: - applications for. a. 


liceinse or a preliminary” permit for - a 


power pr oject: since the date of the Min- 
ing Claims Rights. Restoration Act does: 
not-preclude the. ‘operation of the U.S. 


mining. laws as. to ‘those. lands... 


Mining Claims: 


. Act 


Public lands covered by a. license; or ait 


application for a license for.a power. 
project where. already covered bya pre- 
liminary permit issued by. the. Federal | 


Power Commission, which permit has not’ Management, 


“SAM. ROSETTI. 
May. 6, A974 


682-683 as 


| Lands — Subject ae : 
Mining” Claims: Power Site Lands— 
‘Mining » Claims Rights. ‘Restoration . 


‘State 


: been. renewed more , than once: in the case oe 
oe OF such prospective | licensee, are not’ ra 
| open ‘to mineral location. : 


- Decided. uf ay 6 19th 


APPEARANCES: ‘Sam Rosetti, pro se 


OPINION BY. ADMINISTRA. cS 
“TIVE JUDGE. FISHMAN 


nee swresron BOARD OF AND : 


APPEALS 


sees Rosétti a has appeal ior ° 


a decision, dated October’ 19, 1973, S : 
_ of the Idaho State Office, which held. - 
- the Buzzards Roost. placer claim to 
be null and void ab initio. This. = 
claim, within Lots 2 and 3, section. | 
R.4.W., BM, Nez 
‘Perce ‘County, Idaho, was' ee 7 


12, T. 99 N., 


Hi anuary. 4,.1964,. and. recorded on. 


January 7, 1964. At those. times the. . 
lands. within those lots, below. the. 
1,680 feet contour, were: withdrawn a 
pursuant to the filing-of.an amendéed:.~ 
_ application for a ee for Power . 
Project. No. 2278, made on August’ 
22; 1960. The application for license. = 
was rejected: by the Federal Power 2 


Commission (F PC) on February re 


1964.2 The lands were again with- . a. 
- drawn. on October 2, 1968, by the 
ee and Scenic ‘Rivers, Act ee 


1 Appellate Rosetti’s coped. is: - entitled ge. 


protest, and states with regard. to reasons —~ 
“We claim valid entry under P.L. 359; 
mining in power site withdrawals. Phe “wet i 
-used-apparently refers to some or all of the 
‘other named parties to the decision of the — 

These were: -George ° Grasser, see 
| G.G.R.B. Mining Co., and. Howard Gentry. 


that: 


Office. | 


 2This is shown by & letter from: the Federal 
Power. -Commission | to. ‘the puneay of: Land Pid 


“2 permit * 
: amination and survey” by a pro- 
st pee power project licensee, who. 


ee, 906, 911, 915), 16 U.S.C. 


- §§ 1276 (a) (23), 1280(b) (1970). 


In his. appeal, appellant simply . 
~ states that a valid entry is claimed | 


under. Public Law 359, the Mining 
: Claims Rights Restoration Act, as 
amended, 
(197 0). This Act provided in part 


that all lands withdrawn for power. 
7 development were to be opened to° 
- mineral. location unless they were 
a (1) “many project operating or be- 


Ing. constructed . under | a license or 
* #7. or (2) “under ex- 


held “an. uncanceled ‘preliminary 


7 permit. issued under the Federal 


Power Act” authorizing such. ex- 
amination and survey, “and such 


- permit has not been renewed in the 
~ case -of such prospective licensee 


: more than once.” 7d. at-621(a). 
The. customary: procedure for ob- 


7 ‘taining: a license to construct a_ 


power project. under the Federal 
. Power Act, as amended, 16 U.S.C. 
- “§8 791a-828c (1970), taelnaee the 
filing of an application. for a pre- 
3 liminary permit with the FPC, the 
- grant of that permit, the filing of an 
"application for a. license, and the 


~~ grant. of that. application. In the. 
present case, however, no prelimi-. 
nary permit-was applied for or ob- 


stained. The record indicates that 


“only: an amended application for a 
_ license was filed. on August 22, 1960, _ 
and that it. was denied by the FPC | 


ig on February 8, 1964. 

. Some ‘recent decisions of the 
Zc ‘Board of Land Appeals speak very 
~-broadly.on the issue of whether 
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public iaaase included. eo ea 4 
an application: fora license for a.° -. 
power project are withdrawn. from. 7 
‘jmineral location under the terms of © 
the Mining Claims Rights Restora- | 
tion Act, supra. 3 


For instance, in Ralph Page. 8 


IBLA 435 (1972), the text-contains” 
the sentence that “* * *. fa]jt all a 
times material here, the lands below | . 


the 1560 foot contour, having been | 
covered by. an application for a_ 


license, a license itself ov a pre-. . 
liminary permit, were and remain — — 
closed to mineral location.” fd. at: 


487 (emphasis on disjunctive struc-. 
ture supplied). The | disjunctive | 
structure was carried into the head-— 
notes for that case; upon which the 
Idaho State Office apparently relied _ 
in the decision aaa by Rosetti. - 


The headnote states: 


Public lands covered by a license or an 


application for a license for a power proj- 


ect issued by the Federal. Power Com: 
mission are not open to mineral location. . 


(Italies supplied.) | 


Lf applications for either a license i 
or a preliminary permit are filed 
with the FPC, what i is the status of. 
the public lands involved during the 


period before the FPC grants either. . 


a license or a preliminary permit? — 


Section 24 of the Federal ee _ 
Act (41 Stat. 1068, 1075), @ 


amended, 16 U.S.C. § 818 (5T0), _ 


provides :. 


~ Any lands of the United States included | 
in any proposed project under the pro- 
visions of sections 792, 798, 795-818, and’ 


820-823 of this title shall from the date 


of filing of application therefor be re= — 


served from entry, location, or other dis- _- ; 
posal under the laws of the United States 


until other wise. directed. by ‘the, commis: — 
gion or by Congress. ‘Notice ‘that’ suc 
application has bee made, together with 
thé date of filing. thereof and a descrip: 
tion of the lands of. the United States: 


affected thereby, shall be-filed in the local: 
land office for the district in which ‘such 
lands are located. ( Italics supplied. ) 


‘Section 4 of the same Act, 16 


U.S.C. § 797 (1970), delineating the. 


general powers of the F seal 
Power Commission, states: 


; The Commission. - is. authorized and. 
. empowered-— 


(e) To issue licenses ae ae for the 
operating, and . 
ee And - 
Phat upon. the filing | 
of.any application. for a license which: | 
= has not been preceded : ‘by a preliminary, 
permit under subsection (f) of this sec-. 
tion; notice shall be’ given and published 5 
as haba by. the™ ouee a ae a 


‘purpose of constructing, 
_ maintaining dams, [etc.J * **: 
_ provided further, 


subsection. - 


. (f) To issue qos, saumnlta ae 
_ the purpose of enabling applicants. for a- 
- license hereunder to.secure the data and. 
to perform the acts required by section — 
' 802 of this title: Provided, however, That * 


upon. the filing of. any application for a 


"preliminary: permit * * * the commis- 
sion, before grauting . ‘such application, | 
shall at once give notice of such appli- - 
eation in writing to any State or munici- h 
pality ‘likely. to: be interested in ‘or ‘ail 


| fected by ce application * iia a 


‘Thus -it is clear. that alice 
tions,” as used in section 24. of the . 


Act, supra, include those for pre- 
liminary. permits. 
But the Mining Claims Rights 


Restoration Act, supra, opens to_ 
mineral location all lands with- 


drawn for. power purposes unless 
within areas under examination by 


a permittee. of t the FPC. Asi is stated 


in this Act, 


= “SAM ROSETTI 
- : — May 6, 1974 


un pu bio liindds pélonging to the , United a 


States heretofore, — OW or: hereafter’ - 


withdrawn or reserved for power devel- 
- opment or power sites shal ‘be open. to. o 
-entry. for. location and ‘patent. of: mining 


claims and for mining, development, bene- 


ficiation, removal, and ‘utilization of the: rie 


mineral resources of such lands under ap-’ 
plicable Federal statutes: * * * provided. 
further, That nothing contained: herein 
Shall be construed to open forthe pur- 
poses described in this section any lands — 


(1) which are included in any project 


operating or being constructed under a. 


- license or permit issued under -the Fed- 
eral Power Act or other Act. of. Con-. 


gress, or (2) which.are under examina-__ 


tion and survey bY &. prospective licensee. ee 
of the Federal Power Commission, if such... 
_ prospective licensee holds an. uncanceled: — 
preliminary permit issued under: the Fed-. . ee 
eral Power Act authorizing him to. con- Ze ree 
duct such examination and survey with 
respect to such lands and such. permit . ‘ae 
_ has not been renewed in the case of such. - 
prospective licensee more than once. Be Se 


( Italics supplied. ) 


320 U.S.C. § 621 (a) (1970). 


Thus, it is clear: that fon a ae 


gust 11, 1955, the effective date Ola 
the Minne Claims Rights Restora- = 
tion Act, supra, all lands for which. 


no preliminary permit has been is- . ed 
sued, but which are only included — te 
in either an. application for a license :. - 


or an application for a preliminary oe 


ae are opens to mineral entry," : : 


‘3 We note that ‘Foater Mining ‘and Binge: . 
neering Co., 7 IBLA 299, 808, 79 I.D. 599, 604. 
(1972) states: “The effect of the filing of the. , 
application for a preliminary permit as to the. 


‘status of. public land included therein. is the. 


same as the filing of the application for'a.. 
license for a proposed power project. * * #7?) 
That statement is made in the.context of sec.... 
24’ of the Wederal Power Act, as amended, 16... 
U.S.C. § 818 (1970) and is correct..in that 
context. Under the Mining Claims: Rights Res-. oe 
toration Act, 80 U.S.C. §§ 621-25. (1970), an. 


- uncancelled. preliminary permit, not. renewed: aah 
more than - once, continues ta: Segregate ‘the 


“Ing” 


. «states : 


54 “DECISIONS oF THE. ‘DEPARTMENT. OF | THE INTERIOR ee 
ue aGant ie piped inion subj a E 
ae however, to the terms of that Act. . 


~ Although - Gardner. C. M oP ar: oo 
Wind: 8 IBLA. 56 (1972), alludes 
to the exclusionary effect of an ap- 
plication : for a license when filed by. 
- the holder ofa preliminary permit,. 
another authority for this holding | 
is found i inA. L, ree % LD. 33° 


(1968). 


In ‘Sider the. pert upon en 
4. mining claim was located in 1961 


~. had'been included i in an application 
_. fora power project : filed i in’ 1958. A 
dy preliminary permit for the power . 
~- project was: issued in 1957, and an. 
- application for a, license for: the 
0 project was filed in 1959: The Min- 
Restoration | 
” Act, as already. noted, became effec-. : 
- tive. in 1955. ee pivot at: 

. As stated i in Braj supra at 36 6, - 
- the. Mining | Claims Rights Restora- : : 
‘tion Act, supras ee ee ; 


‘Claims Ri ghts 


. * ** was intended to protect ‘from 
oS mineral location land: held under. the cone 
aati At " desertbes. When ‘those ‘eondi- 


~ land from. mining. Pieter: Or. : not an apptlen: 
~’ ‘tion for license has. been filed. | z 
‘Foster at 7 IBLA 811, 79 LD. 605, further : 
“Because : appellants’ claims were Io-— 
‘eated when the land was within: the. prelimi-. 


mary: “permit they must be declared null and 
“void, ab. initio. "The fact that. notice. of the’ 
-application for the permit, the permit, and 


the .application for a license was [sie} not 


‘made on the land office records of public land 


status, does not ‘compel ‘a contrary conclu- 
‘sion,’ * * * The latter. sentence simply re-- 


‘cites ‘the fact: of non-notation; it was not 


intended to suggest, nor does it-mean, that ° 


under the ‘Mining Claims Rights Restoration 


Act, supr a, either the filing of an application ° 

_ for a permit, or the filing of an application 
for lieense when no ‘preliminary permit is out- 
" standing would bar land from the operation 
of the mining Jaws. Both Page and ‘Foster, 
> gecite that preliminary permits had been is- 
“> syed. Those decisions are therefore correct on 
ve as the facts stated. . oes 


‘acceptance of license applications 


ON 


at tions exist, the land is snot open to aa os 
“entry; : ‘when . they. do. ‘not, 


open to mineral entry. 


Thus it was. found: that the apie | 
lands: involved. were withdrawn 


_ from mineral location from 1953 to. 


1955, when the Mining Claims 
Rights Restoration. Act became ef- 
fective. However, when the prelim- 
inary permit was issued in 1957 the 
lands were again closed to mineral 
location, fg to terms of the Act, 


and. thus Snyder’s location: in 1961 


was null and void ab initio. 
Therefor 8, the mere filing of ap- . 


plications for a license or a prelimi- 
nary permit for ia power: project: 


since the date of the Mining‘ ‘Claims | 


Rights Restoration Act, supra, does 


0b. effect: a withdrawal of the pub- as 7 


lic. lands involved. from the. opera- 
tion of the U.S. Mining laws. Those © 


lands, until a preliminary permit or 
license is issued, remain open to 


Seed entry. for location and. pat- a 


ent of mining. claims and for min-. : 
hae ae “development, beneficiation, 


removal, and utilization of the min- 
eral resources of such’ lands under. 
| applicable Federal statutes ee, 


Las It. 18 true, of course, that the 


The terms of 18 CER 4. 31 (oeowseionie for 
‘by the 
Federal Power Commission (FPC)) and those 
of 18 CFR 4.81 (provisions for acceptance of 
applications for preliminary permits by the 
FPPC} require notice of such filings to be given . 
to the Department of the’ Taterior “so that’ 
withdrawals from entry may. be.recorded.” 

Such withdrawals for power purposes are 
effective from the date of the filing of. the ~ 
proper application. However, as explained in 
this decision, these withdrawals, when made — 
after August.11, 1955, the date of the Mining 
Claims Rights Restoration Act, do not pre- 
clude the lands affected thereby from the 
operation of the U.S. mining laws ‘until such - 
time as a preliminary permit Or . license | is 


issued. 


the land is fies 


ne 851 mea i 


nize that under 30 U. S.C. § 621 (b) 
: (197 0), the locator of a placer min- 


, ing location ; ‘such as is at issue here, : 


“shall conduct: no mining operations 


: for a. ‘period of ‘Sixty days after the 


| ‘hng of a notice of. location 
* * * This section ‘does not nec- 


‘essarily go, to the. question of valid- 


ity. of the claim.. gio ge 4 
Accordingly, pursuant to. the au- 


thority delegated to the Board of . 
Land ‘Aippeals ‘bythe. Secretary’ of 


the Interior, 43 CFR. 4.1, the deci- 
sion appealed from is set aside and 
the case remanded. 


_ Freperick Fisuman, 
Adnumstrative Judge. 
T concur: . 


- Epwarp W. Srursive, 
Administrative J judge. 7 


Section 3 of tlie Act provides: 


“Prospecting and exploration for and the. 


development. and utilization of mineral | ‘Tre- 


sources authorized in this chapter ‘shall. be 


entered into or continued at the financial risk 
of the individual party or. parties undertaking 
such work: Previded, That the United States, 


“its permittees and licensees shall not be re- . 


sponsible or held liable or incur any liability 


for the: damage, destruction, or loss of any 


mining claim, mil]. site,. facility installed or 
erected, income, or other property or invest- 


“ments resulting from the actual use of. such 


lands.or portions. thereof for: power. develop- 
ment at any timé where ‘such power .develop- 


~ment-is made by or under the authority of: 


- the United States, except where such damage, 


_ . destruction, or loss results from the negli- 


gence of the United States, ‘its permittees. and 
licensees.” ee 


heme gid Ue ~ SAM ROSETTE 
ee re a Ee a ee a rae May 6, 1974 

= liability” of the: United’ ‘States for 7 
use of the lands. for] power purposes - 

is limited by: section 3 of the Mining - 
Claims Rights Restoration Act,’ 30 
U.S.C. § 622. (1970). ‘We also recog- 


as the lands i in the application. -_ 


255, : 


JUDGE THOMPSON conc UR 


| RING IN THE RESULT: 


We: assume. in: this case that ni : 


“was only an application fora license: : 
-for-a power project filed with the: — 


Federal: Power Commission’ and. . 


that. a: preliminary permit or any er 
other authorization from the Com: 


mission has never‘issued for the ap- . 


plicant to’ conduct a ‘survey. ‘and 
examination of the lands. 


sue raised in this’ case is cile of fir St! 


| impression ; namely; whether min= 
ing claimis ‘are'void ab.initio when , 
located after the Mining Claiins. a 
Rights: : Restoration | “Act. of (Au. 


gust 11, 1955, as amended, 30 U. S.C.) 


—§ 621 et seg. (1970), on. land within. - 
a power site withdrawal, if there. © 
has only been an application fora 
license for. a power project and ~ 
there has never been a preliminary et 
" permit authorizing the applicant to — 
conduct an examination or survey. S 


All of the cases cited by the ma-. 
jority dealt with different. questions i 


and different factual situations. and: - 
are distinguishable for that reason, ~ 


In, their factual context,. the deci- 


“sions are clear rand are not in any: 


“1 The Chief) Bureau of ‘Power, BRC | in’. oe 
letter: to the Bureau: of: Land Management |. 
‘dated January. 3, 1972, mentions only an” .- 
amended: application for: license for power. - 
Project No. 2273. He concluded in his letter, 
‘not open to mineral. 

location under the Act of August 11,1955, 
‘between the period of August 22, 1960, and: 
- February 5, 1964.” Judge Fishman has since: . 
been - informally advised | by. 


that the lands were 


FPC personnel 
that a preliminary permit pertaining ¢ to that. : 
project. was never peapaucd: pane: 5 : 


‘The is-. | | 


OBB DECISIONS OF THE’. 


- conflict. with the result reached | in | 


ae this case.” 


a ® agree with’ the : inajovity that. | 
mining claims are not void ab initio _ 
_. by reason of being located'on lands’ 
where there has ae been an appli-_ 
eation for a license or a preliminary 
“permit and no preliminary permit 


has ever been issued. I wish to em: 


_ phasize, however, that lands within - 
an application for a license or for a 
an preliminary permit are withdrawn 

when the application is filed with 


the Federal Power Commission ‘in 


- accordance with section 24 of the 


| ‘Federal Power Act, as amended; 


16 U.S.C. § 818 (1970), until action 
- by. ‘the Commission or Congress 
opens such land: to entry. Foster 
Mining and Engineering Oo. 7 
 IBLA 299,79 ID. 599 (1972). Con- 
_ gress, by the Mining Claims Rights 

Restoration Act, opened land wie | 


drawn for power purposes to min- 


ae eral entry, with. certain. exceptions - 
which we conclude are: not appli- 


| 7 cable here, but Congress also pre: 


; as Lae pugs cs IBLA 435 | 


(1972); Gardner 0. McFarland, 8 IBLA 56 
(1972); Foster Mining and Engineering Co., 


7 JBLA 299, 311, 79 LD. 599, 605. (1972) ; 
ALL, Snyder, 75 LD. 38 (1968), all concerned 
~~ land status where a preliminary permit had 
issued: In Page and Snyder applications for 
-. a license had been filed while the permit was 
in existence. Snyder. had ruled at 86 (also in 


Foster at: 811). that an application for a li- 
.. cense filed while a permit was in effect “kept 
‘the land ‘under examination and survey by 


- -a. prospective licensee of the Federal Power 
_ . Commission’ within the meaning of * * * [the 
. second clause of the third proviso of 30 U.S.C, 
she § 621(a)] since it was filed before the permit 


expired. and preserved the priority of the per- 


- mittee under the permit.” Thus; any reference 


to the application for a license in Page was 


'- based upon the facts in that case where a pre-_ 
.. liminary permit. had issued and the rationale. 


in i ca 


DEPARTMENT OF THE INTERIOR 


vation. - 

- mineral location only subject to the 
‘conditions and restrictions of that. — 
Act. See also especially 30 U.S.C. | 


2 IBIA 285 | 


245.1, 0 tagian Daee 
Ad Litem: For Whom eae 


875.1 Indian Probate: 
| Waiver of Time Limitation 


“1sinp. fe 


aed the. Cpancd ined is subject to € 
a reservation. of power: rights to the 
United States. 30 U.S. C. § 621(a) 
(1970). 


claims” located after. that. Act. on: 


Therefore, _ahy mining 
lands withdrawn for. power. pur- 
poses are subject to the. power reser- 


The lands are open to- 


$$ 622, 623 and 625. 


Joan B. ‘THomrson, | 
Administrative Judge. 


‘ESTATE OF LINDA MM. WHITETALL 


(DRUNKARD) PENN 
(DECEASED. CHEYENNE 
aeertED) 


Desde May 9, , 1974 


: Petition to reopen. — 


Granted. | 
Guardian 


Generally 


Failure to appoint. a ‘guardian: ad litem 


for minors in. probate proceedings vio- | | 


lates the provisions of 43 Cir 4. 282. 


Reopening: 7 


A petition. to. reopen, filed more than 


three years: cafter the original order, will | 
be granted where it is shown that a minor 
child of the deceased either through mis-. 
take, accident, or fraud was not repre- | 


sented at the ‘hearing and as a. result 


thereof was not included as an heir in 
the original order. 


o SBBB YO « 


“ESTATE: OF LINDA M. WHITETATL “ (DRUNKARD) “PENN 


"{ DECHABED, CHEYENNE.. “UNALLOTTED) 
Pee “May 9, 1974 Ese se 


: abeueigeie: “Allen © Guelone: 
_ Superintendent, 
and in behalf of Annette Lois Pen, 


:) minor. 


ae OPINION . BY ADMINISTRA: 
TIVE JUDGE. WILSON 


INTERI OR BOARD OF 
INDIAN APPEALS 


This matter comes ‘before this 


Board on. a petition to reopen, dated — 
April 3, 1974, filed by the Superin- 


_tendent, Conon Agency, Bureau of 


Indian Affairs, Concho, Oklahoma,, 


~~. for and in behalf of Annette Lois 
Penn, a minor, | 
The. petitioner sets forth the fol- 


lowing reasons in support of his 


| petition to reopen: 
1. That on January 18, 1965, an order 


determining ‘heirs was. entered in’ the 
above estate in which it was determined - 


_ that the sole and only heirs of ‘the dece- 
| dent were the ae spouse, and six 
-ehildren. 


she That. ou November 28, 1973, at a. 
hearing in connection. ‘with the probate 


of Pauline Howling Crane Whitetail, de- 


- @eased ‘Cheyenne allottee i vo. 2966; the 


mother of the decedeut, evidence was ad- 


a duced establishing that the above dece- 
. dent had an. additional . child, Annette 
- Lois Penn, born on April 26, 1960..A copy 
of her birth certificate is attached here- . 


to marked. “Hxhibit 1” and made a part 
hereof. 
B.. The said child was ‘not -adjudged. to 


be an heir at law of ‘the decedent in the 


order of Je anuary 1 48, 1965. 
The record. indicates that the aiita 


in question, who is still a minor, was. 


not represented during the Griginal 


Concho Agency, -for 


proceedings and as a , consequence ae 
thereof, she. was omitted from the - 
Order oe J anuary 18, 1965. In the 23! 
absence of any explanation for the 
foregoing failure and omission it. - 
can reasonably be assumed that it. — 
resulted either through mistake, ac: os 
cident or even fraud. ae 
Appointment of. guardians. was - 
litem. for minors in trust probate 
proceedings i is required by the regu- | 
lations, 43 CFR 4.282, and failure 
to do go is cause to reopen. Estate. | 


of Aho (Florence Mammedaty), 


_JA-T-8 (November 30, 1967). and 


E'state o f Betty May Black Garcia, og 
TA-P-3 (July. 21, 1967). ae 


Good and sufficient cause ‘appears 
ing, the petition to reopen should be _~ 
oT anted. and the matter remanded | 


to, the. Administrative Law~ J udge 
for further: Proceedings: 


disposition. © - 
NOW, THEREFORE, by- ities : 


of the authority delegated to the 
Board of Indian Appeals by the. 
Secretary of the Interior, 43 CFR. 
4.1, the Estate of Linda. Whitetail — 
(Drunkard) Penn, deceased Chey- ae 
enne unallotted, is HEREBY RE- - 
OPENED and the matter is her eby._ 
REMANDED to the Administra~ 
tive Law Judge with authority to 
appoint | a guardian ad litem for. — 


the minor child, and to: conduct, 


after due notice to all parties. me a 
interest, whatever proceedings he 
deems necessary in the-matter. and - 
for the issuance of an. appropriate 


order consistent with the evidence. 


= : Contracts: 
oF urisdiction—Rules, of Practice: Ap 
-— peals: ‘Dismissal | a 


: ar therein subje eck, to the might 
Pe appeal by. an aggrieved party. 


a _ Atpxanper H. ‘Witson, 
| Administrative d Ces 


a Cuca a ae 
- Dav J. eens | - 7 
‘a 4 ¢ hie f Administrative Zo udge. 

mee APPEAL OF TOKE CLEANERS. 
- IBCA-1008-10-73- 


oe Indian Affairs. 
Dismissed. 


Disputes and ‘Remedies: 


ag8 Ww here, under a contract to fuenish laun- 


dry services which provided that the 
~ - ‘quantities of work to be done were based 
a upon estimates and that the’ Government 
> . reserved the right to: increase or decrease 
-. them: by_ 25 percent, a contractor. was 
~-~ called” upon» to perform work in an. 
= amount. below 75 percent of the esti- 
mates, 
. difference between the service actually 
-performed-and the amount estimated, 
Tess. 25. percent, is dismissed: in the ab- _ 
“sence of contract clauses upon which the 
ee ‘Board ean provide relief. 


APPEARANCES: Mr. Donald R. Han- 


his claim to be paid for the 


sen, Attorney at Law, Nilles, Hansen, 


-. Selbo, Magill and Davies, Ltd., Fargo, © 


- North Dakota, for. the appellant; Mr. 


2 _ Wallace Dunker, Department Counsel, » 
Aberdeen, South aa for the Gov- 
Cael oe 


OPINION BY ADMINISTRA- 
TIVE JUDGE KIMBALL 


a N TERI OR BOARD OF 
a ONTRACT APPEALS 


"DECISIONS. OF: THE DEPARTMENT: or THe INTERIOR 


= "Decided sa'wegi%0 10, 1974, 
a Contract No. |. A00c14201814, Bureau of. 


“On Ju une 19, 197 2, the appellant a 
was awarded a contract to provide - 
: ~ Jaundry service for. the ‘Wahpeton. 
Indian School, Wahpeton, North 
et Dakota, from July 1, 1972, through 
June 30, 19732 Under the bid — 
schedule the following types of | 


laundry. were: to. be. performed : os 
Tough dry, BB 500 Ibs., at the unit 
price of $.15; flat finish, 50,000 Ibs., _ 


at the unit. price of $. 15: oe hand 
finished or: machine finished, 15. ,000, | 


Ibs., at. the unit. price — of. $.75, 
amounting to $97, 075. The contr ae | 


provided. that the “quantities indi- - 


cated * * * are based upon the [sic] 


: estimates. and' the Government. re- 
serves the right to Increase or de- 


crease the amounts by 25%.” 
During the. life of the contract 


eee for the services rendered = 


amounted ‘to only $18,986.45.2 On 


J uly 11, 1978, following completion ee : 


of. the ont period, the appel- _ 
lant submitted a. claim for addi- ee 


° tional ‘moneys allegedly due. It : 
| asserted that. actual damages ‘of | 


$11,639.76 were sustained by rea- 
son of the Government’s failure to 


- ‘utilize fully the laundry. service; but oe 
claimed only $7,885.95 on the 
ground that it was restricted by the | 
contract to recovery of the differ- | 
ence between $27, O75, less 25 per- 7: 
rome 3 


cent, and ae amount 


- 1The contene. consists, inter atia, of Stand- — 
ard Forms 82 and 33 


(November, 


edition) with. Specifications — es jpeundry 


_ Services. | | 
-* 2Department counsel’s letter, dated April 4, 
(1974, In the Contracting Officer’s Findings 
. Of Faet and Decision, dated October 2, 19738 oo 
- (Exhibit 2, Appeal File), the total amount _— 
shown as having been paid to the appellant, 


$12,420.30, is apparently understated. 


_ Ist LD. ae 


1969 


~. 


oe 


APPEAL, OF: TOKE. CLEANERS’ 
2, et ees | May 10, 197” a 
oe Ga 30° J ane? “The lain basis on eon ne Contractor per- 


. should be further - reduced — 


$6,319.80, to reflect payments oa 
to the appellant after Ji une 30,1972. 


The Contracting Officer. denied 


the claim on the ground that the 


appellant. was limited: to payment — 
for the actual service rendered.* He 
characterized. the contract’ “as: an 
indefinite quantity type * * * used - 
when it is impossible to. determine 
in advance the exact quantities that. 
will be needed during the contract. 
period.” Accordingly, he held that - 


the ‘quantities shown in the: contract 


: were only estimates. made j in. good : 
: faith, based upon an. anticipated ¢ en- | 


‘rollment at the Wahpeton School 
which was not. reached, 


_He found that “the. contract more 


ee F. or Jess sets forth the estimated re- 


“quirements and specifications but is 
not. the basis for. actual perform- 
: ance.” In his. view, “[p Jurchase or- 


ders placed against the contract: 
during the contract period are the 


8 Bxhibit 1. The actual damages incurred 


allegedly consisted of: $1,695 for training its. 
personnel to . learn. -accouiting and. super-. 


7 vision ; $650, for .a truck driver’s. wages; 


$5,280 (still: unpaid). for “not being able to. 
make equipment: payments. * * * to St. Luke’s— 


$1,- | 


Hospital for ironer’ and: folder. oe #97 6 
796.76 for leasing of. truck ; $400. 40 for gas 
and truck repair through | December 1972: 


#476 resulting from - processing work in 


Bergus Falls instead of Fargo; $650 for 
“drivers time deadheading | from Fargo to 
Fergus empty eee ss 
and maintenance through June 1973. AS men- 


‘tioned in the text accompanying note 2, 
- supra, 


3 it appe: irs that. the appellant. was 
| actually paid $13,986. 45. | 
* Exhibit y. 


and $691. 60. for fas . 


| forms and. payment is made.” > 


Following the appellant’s appeal 
to the Board from the Contracting: | 


‘Officer’ S ‘decision, the Government ‘ 
raised 3 in its answer the question of 
our jurisdiction | over the subject: 
‘matter. In urging us to retain the 
‘case the appellant cites paragraph 
—(b) of the Disputes clause under ~ 
? which boards are empowered to de- 
cide questions of law® 


}. 


The Disputes clause. alone, how- “i 
ever, does not give a board author-. 
ity. to provide relief.” In addition ee 


there must be present in the con- 


tract appropriate clauses containing - 


| adj ustment provisions applicable to” : 


the matter in dispute.* tg hae ae 

As we understand. the Govern-. oa 
ment’s position, the. quantities set i" 
forth in the bid schedule are with- 
out any, effect except . as. figures = 
which bidders might employ. SO: a8. 
to make realistic quotations. It. | 


would follow that: the. Government . 
‘was under no. obligation, to order _ 


any. laundry. service - from. the apes 
pellant at any. time during the term ae 


of the contract. Moreover, the con-. 
tract contained a _ clause by which. 


/ oy ollowing the printed. statemetit “Payment 
will be made by” at No. 27 of Standard. Form: 
33 of the contract, this: language appears: “To: 
be shown on purchase order issued. under this, 


‘contract.” - 


& Clause 12, Standard Form 32, _ 3 a 
7 Manpower, Inc., GSBCA No. 3622 (Novem- aire 
ber 29, 1972), 73-1 BCA par. 9792: eee 


ee: Christy Corp., IBCA—461-10- 64. and 569—. thet 
5—66 (June 20, 1966), 66-1 BCA par. 5630 ; 


Charles Blount d/b/a d. Service. & Supply; 
GSBCA No. ag (August. 31, aes W82, 
BCA par. 10,2 


ernment .acted: in bad’ faith. 


a 260 ots "DECISIONS. or. THE: 


2 the Goterament had tis right uni 
laterally to cancel the agreement on — 
, twenty days’. written notice. Such 

an agreement lacks mutuality and 


would ‘be’ unenforceable to the | ex- 
— tent it had: been unperformed. - 


a The contract here, of course, thas” 
been completed, and we do not be-_ 
lieve it should be interpreted as the 


o Government has. At. the outset the 
‘position ‘ can be taken that the ‘quan- 


tities stated are not necessarily esti- 
_ ‘mates. They are “based upon *. * * 
| estimates, ”but. we are by no means 
certain that quantities. based upon 


estimates and estimated quantities 
are precisely the same. In any event 
this is not the traditional type of 


agreement to supply whatever ‘quan-~ 


tities of an. article or service the 
Government may require in which 
substantial variations from the esti- 


mate of quantities do not entitle a 


contractor to relief unless the Gov- 


that case the Government’s needs 
and not the variable estimates are 
controlling. nae 

Asthe Contracting Officer himself 
recognized in his Findings of Fact 


and Decision, here the contract pro-. 
-vides for the ence of laundry 
services “within stated maximum 
and minimum limits.” The Govern-. 

“ment reserved the right “to-] increase — 


= The ‘Tennessee oe, Company v. United 


. States; 180.Ct. Cl. 154 (1954), citing Willard, © 
4 Sutheriand and Company Ve 
262 U.S. 489. (1928) ; Sanz School of Lan- 
a guages, ASBCA Nos. 9571 & Qote: ae 28, 
1964), 1964 BCA par. 4257. 


United States, 


to Machlett Laboratories, Ties ASBCA No. 


: “16194. (February 21, 1973), 73-4 BCA par. 
“9999, 


— 11 See Shader. Contractors, Tie: Vas United 
a es 149 Ct. Cl. 535, 546-47 ee 


toate 
vole. 


‘DEPARTMENT oF. THE INTERIOR 


10 In 


nite delivery type contracts). 


| “181 LD., 


or. . décrease the ee by 25%.” eat 
The Government. thus bound itself 
not to exceed a 25% variance from 
the: estimated: quantities, which is 
not the same as saying that an esti- 
mated quantity may vary.1? Here 


we have an express limitation | on 
permissible deviations. se 
In our view the Government was 
obligated to. utilize the appellant’s 
services within a range of 25 per-- 


-eent of the estimated quantities.’ 


The Government was not legally 
free to reduce its laundry needs be- 


yond the. 25. percent limit, whether 


the contract is, as the Contracting 
Officer determined, of the indefinite 
quantities” type or not.i* The pro- 
vision for the issuance of purchase 


orders, cited by the Contracting Of- 


ficer, relates only to how payment i 1s 
made and does not restrict or render 
ineffectual the provision governing 


quantities. 


- There are, eee no provisions 


in: this.contract: nade: which relief 


may ‘be afforded the appellant by the . 


‘Board... In similar. situations where 


° 12Ta. oe 

- 13 See Johnstown Coal & Coke Co. v. United 
States, 66 Ct. Cl. 616, 621 (1929), in which 
the Court held: “Under the plain terms of 
the contract defendant was obligated to. take . 
the estimated quantity unless the actual re- — 
quirements demanded a less quantity, and in 


- that event, only to the extent: of fifty pers cent 


less than: the estimated amount.” — 

14 See. 41 CFR Sec. 1- 3.409. (1971) (indef- 
Despite the_ 
presence of an “Indefinite Quantities” clause 


. which stated that the total eontract quanti- 
‘ties were estimates only, the Court of Claims 


has held that a one-year contract for printing | 
weekly issues of a newspaper was a require- | 


ments-type contract obligating ,the Govern- ; 
ment to purchase its printing. needs from the. 
contractor. Neil A. Goldwasser d/b/a Century 


Offset Company v. ‘United States, : 163, ba Cl. 
450 ee z i. 


cn 4 ce Dplndad., uden. ‘yeqiuitements | 
contracts have fallen’ short of the 
estimates, boards have grounded res 
lief under the Termination for Con-_ 


venience clause when a lack of good 
_ faith in making the estimates has 


been found.® Here the Govern- 
ment’s bona fides, in-arriving at the. 
estimates is not in issue. Having 

been based .on. anticipated enroll-. 


ment. approximately three months 


prior to the opening of school,** we 
regard the Government’s estimate 


of laundry needs as made in good 


~~ faith and 1 in the exercise of: ‘Teason- - 


able care. 


“In any event, In 1 this < case ther con- 
tract lacks a. Termination for Con- 


venience clause...While the Chris- . 


tian ** doctrine requires that certain 
mandatory clauses be deemed in- 
_corporated. into: a.contract.by opera- 
tion of law, there is no requirement 


_ that the. Termination. for Conven- | 


ience clause beso included: here. As 
the Armed Services Board of Con- 
tract Appeals recently held: 


corporation of a.clause into a con- . 


tract by operation of law is an extra- 
ordinary . action. and should be 
undertaken only under extraordi- 
nary circumstances. We fail to per- 


- 6G, F. Plitt & Son, Inc., ASBCA NO. 16997 


(April 27, 1973), 78-2. BCA par.. 10,049; 
Henry Angelo .& Sons, Inc., ASBCA No. 15082 
(February 29, 1972), 72-1 BCA par. 9356. 


‘The burden of proof to. show a lack of good — 


faith in estimating requirements by a buyer 
‘is upon the seller. Machlett, note 10,.supra. 


16 Hxhibit 2. The anticipated enrollment was — 
- 416 for the school year, The actual enrollment 
at the beginning of the school year was 347 cane’ 


and at the end of school;- - 253. 


w@ L. Christian € Associates: v. United 
States, 160. Ct. cl di cert. denied, 875 ‘US. 


954 en 
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‘ceive. ick see eon ‘here. es. 


By virtue of the nature of the agree- ee 
ment, inclusion of the clause is not 
| made mandatory under the Federal “a 


Procurement. Regulations.? Inas- ~ 
much as a “cancellation” clause was 


included, the failure to incorporate Bone 
a. Termination for Convenience: °° 


clause, as well, was, 1n. our view, < 
deliberate and within the discr etion — 


vested in the procuring agency by » 


the FPR. Accordingly, for these _ 


reasons, the Termination. for Con=. — 
venience clause is not an available 
avenue of relief to the appellant. 


Relief is also not available to ‘the os 


appellant under the Changes clause, _ 
which is the only clause.in the con- _ 


tract containing an adjustment pro- 


--vision. In some. instances where-the 


Changes clause. of a. contract. has 


‘been broad. enough to “permit — 


changes in quantity it has been util- 
ized by a board for adjustment pur- 
poses. in claims. of. this nature.?° 


Here, however, the Changes clause. ° 


only: aitthorizés “changes, within the 
general scope of [the]. contract, in 
any one or more of the following | 
(i) Drawings, designs, or ete 


_tions, where the supplies to” be 

furnished are to be specially manu- 
 factured for the Government, in ac- 
— cordance therewith ; i), method of -: 


shipment or packing; jy and: (iit) : . 


18 Chamberlain Manufacturi mg Coane 


ASBCA No. 18108 (October 18, 1973), 741. 
BCA par. 10, 368, at. 48, 962, footnote reference : 


omitted. | 
“241 CFR 1-8.700-2(d).. ae ce 
20 Hscalante — Garden — ‘Apor tments, “Ines, - 


ASBCA No. 10287 © (October 6, 1965), 65-2... : 
BCA par. 512%; Alamo Automotive Ser vices, 


Inc., ASBCA No. 9718 (July 31, 1964), 1964. Eo: 


‘BCA par. oe 


oes 262 . "DECISIONS OF THE 


2 place’ ‘of delivery. °9 21 ‘The Clanise 


- — makes: no provision. for an equitable 
“ ~ adjustment, of the price. resulting 
from changes in quantity. such as 
By Sea in this case.2? — : 
We are therefore unable to pro- 
—. vide any relief to the appellant un- 
der the contract. No useful purpose 
would be served by holding a hear- 


- p ing, as requested by the appellant. 23 


‘Accordingly, + we hold that appel-- 


= lant’s claim 1 1s erounded on breach of 


contract over which the Board has 
no jurisdiction and it is therefore 
‘dismissed. Appellant's remedy must 


He elsewhere.” te 


ee P.Kuwpant, 
| Administrative I Judge. = 


‘Tconcurn: 
Wim F, MoGnaw, sag 
Phe f Administrative J Fudge. 


_ ™ Clause 2. ‘Standard Form. 82, note: 1, 
‘SUPra, i 
22 Shader - vontrastoray: thes ASBCA: Nos. 
3957. and 4276. (January 8, 1958), 58-1 BCA 
par. 1579, at 5697; Frank Joy, ASBCA, No. 
3484 - (November 29, 1956), 56-2: BCA par: 


1100. See Del Rio Flying - Service, ASBCA No. . 


15304 et al.. (February 23, 1971), try BCA 
par. 8744, at 40,600 : 


i We have recognized that: an. overt aac .. 
affecting gome fixed standard or minimum 
quantity upon which the original rates were - 


pegged, a3 distinguished from a mere failure 
to.. use, may result in 4° ‘compensable change 


under - a requirements contract, if as the pos- - 
| Determination of Validity—Mining | 


sibility exists, the: change increases the costs 


-intended to be recovered in the unit prices. 


established under such a. contract.” ‘(Italics 
. supplied.) a 


8 See Bateson-Cheves Construction Com- 
ee pany, IBCA—670-9—67 (October 8, 1968), 68-2 . 
_.. BCA par. 7289; Lloyd E. Pull, Ine., IBCA— 
a ~,BT4-6-66 (February. 15, 1967), 67-1 BCA 

. par. 6137. | 


a 24 Myosook H. Whitcomb, ASBCA No. 42744 


... (January 16, 1969), 69-1 BCA par. 7478, The 
. Contracting Officer’s authority in breach of 


~ contract. claims exceeds that of the Board. 


a James Know, d/b/a JaK Enterprises, IBCA- 


Wee 684-11- 67 (February i8, 1968), 68-1 BCA 
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UNITED STATES v. ‘LELAND ca 
cs CUNEO ET AL, 


5 IBLA Bde eG bs 
eS Decided May 10, 1974 


Appeal from decision of Administra- 
tive. Law Judge Graydon. E. Holt in 
Contest. Nos. S-5080, and -S-5081, de- 
claring the Gary millsite. claim and. 
: the Donna. millsite claim null and void. | 


"Affirmed. 


: Administrative Authority: Retonpel 


Administrative Practice—Contracts: : 


| Generally—Federal ‘Employees: : Au- 


thority to Bind. Government—Mill- | 


‘sites: Generally—Mining Claims : Con- 


| ee Claims: Millsites— 
| Withdrawals» an 1d © Reservations: 
Generally: rahe raed, ote 2 ee. | 


‘, 


“Negotiations benreen the National Park 
- Service and a millsite claimant resulting 


in a restoration of certain lands from a 


: ‘withdrawal, ‘and the relinquishment and 
amendment of millsite claims to conform .— 


to the new boundary of the withdrawal, 
did not bind the United States ‘under any 
contract: or estoppel. theory from’ ever 


contesting the amended millsite claims to 
_. determine their validity..'The Depart-- 


meut. of the Interior has authority. to 


contest millsite claims even in the. ab-. 
/Sence of a patent application. 


Millsites Generally-—Mining Claims: 


Claims: Milisites—Withdrawals and 
Effect of 


The filing of a withdrawal sais = 
the National Park Service segregates. the 


“land from mining location, and in a con- 


test against millsites within the segre- 


gated area requires a claimant to show. 


par. 6854 (citing Cannon Construction Com: 
pany, Ine. v. United States, 162. Ct, Cl. 94, 
102 (1963)). : . 


= application date. a 


that. millsite. claims are valid | as. sof the 


- Millsites—Rules of Practice: | 
peals: Burden. of Proof 


After the ‘Government has: made a seni. 
facie ease of invalidity, . a millsite claim- - 


ant has the burden of establishing the 


‘validity of his claim by a preponder ie a 


_ of the. evidence. 


Millsites: Generally-—Mining Claims: ‘ 


Determination of ‘Validity—Mining 


Claims: Millsites 


‘An objective ‘standard of reasonableness: 


will be applied to. determine whether a 


_ millsite claim is invalid. ‘because of the 


nonuse of a mill. structure | “which had 
_ been. used in. the past. i 8 


Millsites: Generally—Mining Claims : 


| Millsites — 


Where a ‘mill had not been used for more 


than a decade prior to'a withdrawal ap- 


- plication, the mill was then, not: operable 


| without. more than nominal startup costs, 


the sources, of ore for mill feed. were: 
questionable, anda proposed mining and - 


~ milling operation was economically in- 


feasible, the nonuse of the mill: was more, 
than a reasonable interruption: ina mill- . 


ing Operation, and a.millsite claim con- 
taining the mill structure will be de- 
clared invalid under either clause of the 
; millsite law. a 


- Millsites: Generally —Mining Claims: 


Millsites 


AL millsite. iat is. aut peine “used, ‘and. 


which contains no improvements or other 
evidence of good faith occupation, is prop- 


erly declared invalid ; nor can it be vali-. 


dated on. an: expectation - of. future. use 
alone, | p Mer. cee 


_ APPEARANCES: Mark C. oo Esq. rs 


of San Francisco, | California, for ap- 


“UNITED: STATES Vv. “LELAND: we: ‘CUNEO BP: AL. 
ee May 10, 1974 Tr IUD BRS hae ae rae 

’ pellants; I oh: ‘eMtunn, sq), iy “Office of . 
- . pee oe AS Solicitor, United States Department _ ~ 

- ‘Millsites: Generally —-Mining Claims: of the Interior, San Francisco, ee . 
| Ap-- 


1978, 
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fornia, for appellee, 
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OPINION BY. ADMINISTRA. - : 
TIVE JUDGE THOMPSON | 


INTERIOR. BOARD OF 
LAND. APPEALS | 


Led Ae Canes sad ink. J ee | 
sephine | Garibotti have appealed. - 


from a decision. of the Administra- he 


tive Law a udge dated March 8 es 
declaring the appellants’ on 
Donna and Gary Millsites null and: 


: void. The claims are In ‘section. 18, oe 
a 3S. R, 20 E., M.D.M., 
-posa. County in. ‘the. Merced River a 


in Mari- - 


Canyon, near the. west entrance to © 


‘Yosemite National Park. “These ad- - 


joining claims were located in 1954,. | 


amended in. 1958, and. amended 
again. in: 1962. 3 


‘These’ ciiedattioe were inidiatad = 


| by the Bureau of Land Management. 
; (hereinafter BLM). ‘at. the request’ 


of, the National Park Service (here- | 


inafter NPS) through complaints as 
filed on March 24; 1972, against each: 
~. claim... Hach: of the: complaints, ale. 
_leged: that “the claim. is not: pres-_ : 
ently being used for mining. or | 


milling purposes.” In April the: con- — 


testees. answered. They did not. ex-" 
‘ pressly deny that the’ claims were * 
not presently being used: for such. 
purposes. However, they asserted 
_ that the claims are a and they... 
-recited past usage of the: sites, the 
improvements. thereon, and their.’ . 


plans for: use of the sites 1 in. ‘support: e 


: sae : 


ok this necenbine The Heaane was 


held before. Administrative. Law. 


od, ‘udge Holt December 21,1972... 

At the hearing, the parties ex- 
- plomd three main areas of concern: 
the history and use of the millsites 


' for.tungsten processing, the fluctua- 
tion of the tungsten market, and 


the contestees’ efforts to locate ores 
in order to resume operations within 


the constraints of that market. In 


a decision dated March 8, 197 8 the 


- Administrative Law Judge declared. 
_ the Gary and Donna millsite claims 
hull and void. He found that as of 


the date of a withdrawal applica- 


‘tion on May 3, 1972, the millsites 
were not Reine used and occupied | 


for mining and milling purposes. . 
- Claimants had nothing more than a vague | 


; intention to use the sites. | 
This ‘intention to use the sites in the Hes 


. He concluded that in the fifteen 
--years since the Gary, a was used : 





a2 The epnroleint in this case was: inartfully 
"Grafted. ‘However, the contestees’ answer did 
not object. to the adequacy of the complaint, 
but affirmatively asserted the validity of: the 


_millsites. As the’ decision. will show,. the hear- : 
ing proceeded and both parties introduced . : 


; evidence ob the issues. of | present use of the 
~millsites, occupancy of the‘sites, and the past 


and prospective use of the sites. Counsel for. 


. contestees acknowledged that use and .oc- 


-eupancy were at issue at the hearing. (Tr. 


154.) -He ‘has raised no ‘objection regarding 


. adequacy of © the. complaint | in this appeal. 
There has: been no assertion of surprise, 

inadequate: notice, lack of opportunity. to pre-. 
-pare,..or° any failure. of administrative due. 
_ process due to the inartfully drafted com-. 
plaint, mor does the record show -contestees | 
were prejudiced jin any way. by insufficient | 
notice. The'.complaint, therefore, does provide . 


' an adequate basis for decision. Haroid Ladd 
Pierce, 75 I.D. 270, 275-76 (1968). 

Even if-we were to assume erguendo that 
the complaint: was subject to a timely objec- 
tion. for failure to make an adequate charge, 
- the’ contestees failed to do so. Their presen- 
tation of evidence and statement of the ‘issues 
“to include: occupancy of the millsite and past 


“use of a. mill upon the Gary -millsite claim. 


- constitute a waiver -of: any objection to the 


. _ complaint. See Adams v. Witnver, 271 F.2d 29: 
Foster v. Seaton, 271 F.2d’ 


(9th Cir. 1959) ; 
‘836. (D.C. Cir. ae 
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ey LD. Pe 


* a * the wail has deteriorated and will” ss 


require improvements costing from, $7500 
to $15,000. to restore it. Before spending 


. this sum of money it would be prudent 


to block out sufficient ore to determine 
whether this cost could be recovered and- 
a profit made. 


| He noted that a mine from whick | 


contestees hoped to obtain: ore for 
the mill had been reopened, and the 


contestees’ operator’ had reported 7 


hearsay values. sufficient to justify 
reopening the mill, but the J judge 


concluded : 


[T]his was. iia months after — 
the mill sites had been withdrawn from — 
location. As of May 3, 1972, the mill was | 


not being used and whether it would be _ 


used again in the near future was highly i 
speculative. At that. time the mining 


future is not sufficient. to comply with. 


the requirements of the mill. site law. 


‘In their appeal, contestées assert. 
that the J udge’s decision. was based | 
on a misconception of the millsite | 
law, namely, that the validity of a — 
millsite depends on its being “used” 


for mining or milling purposes. | - 
They assert that. a millsite may be — 
valid if it is “occupied” for mining 


or milling purposes. They contend 
these millsites are occupied. within: 
the meaning of the law because of 
the existence of the Gary mill, a sub-. 
stantial improvement on the Gary 
millsite. This conclusion, they argue, 
is supported first by the use of the 


mill from 1955 through 1958, and 


second by the continuing good faith 


| intention: of the contestees: to resume: 
operations as soon as the tungsten ~ 
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~~ farket and the quality of their. ores | 


- justify resumption, 


-Contestees. have oie two: Ae 
én ternative arguments which they 
- tnaintain require the dismissal of 
the contest. against their millsite - 

| ‘claims. They argue that exhibits and 
testimony introdiiced at the hearing: - 
_- (Exs. C-6 through C-11, Tr. 114) . 
demonstrate the existence of a con-— 
tract. entered into by the contestees — 


and the NPS in 1962. The NPS al- 


legedly promised not to contest the 
- Donna and Gary millsites in ex- 
change for: (1) quitclaim deeds to 
the Government for four other un- — 
patented millsite claims owned, in - 
whole or in part, by the contestees; 


and (2) amendments to the existing 


location of the Gary and Donna’ 
millsites so. that the Park Service 
could more conveniently use the sur- 


rounding area in the Yosemite Na- 


tional Park Administrative. Site. 


Contestees argue in the alternative 
that if this evidence does not .con- 


- stitute a contract it suffices to estop 


the Government to deny that it made 
such a, promise. 


arguments first. Public Land Order 


- No. 2136, 25 F.R. 6210 (1960), with- 


drew the lands immediately. around 


the instant: millsites for use by the 
NPS. In order for the millsite loca- 
tions té be amended so they would 
| ~~ not conflict with the withdrawal, the _ 

NPS requested the BLM to restore — 


to location under the mining laws 
the withdrawn lands. which would 


‘comprise part of the adjusted 


“ 7 claims. ‘The Assistant Secretar ys oa 


“unrrep STATES. ve “LELAND bis CUNEO. ‘Er AL 
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. BLM’s ak ied. Publie toed fo 
~ Order No, 2595, 27. F.R. 831. (1962), 
so modifying Public Land Order 
No. 2136.to allow the relocation. Of 


the. Gary and Donna millsites. 


Jt isin light of this restoration. Es 
; and relocation that the transactions 
between appellants and the NPS 
must be viewed. In the letter which a 
‘most strongly supports claimants’ ” — 
position (Ex. C-7), the Assistant. 
Superintendent of Yosemite “Na- 
tional Park wrote Mr. Cuneo sai ie 


ing the request to the BLM: 


The restoration from withdrawal will: bé 
on .an indefinite basis, that is, no. time 
limit so that you will have ample oppor-. 


tunity to amend the Donna and Gary. ‘ 


mill sites to conform with the enclosed 


meets [sic] and bounds. description and ». 


subsequently to patent them. | 
~The claimants contend that this 

language, and assurances contained. 

in another letter which was “lost”: 

and thus not introduced into evi- | 

dence (Tr. 114-15), constituted a 


promise by the Park Service not to. 


contest the millsite claims. (Tr. 110- 
11, 114-15.) We construe the Ex: 


- . hibit C-7 language differently. At.” 
We shall conaidee these latter 


most, NPS personnel said that the ~ 
restoration period would be “indefi-.. 


nite,” not “permanent” as the claim- 


ants argue. The length of this indefi- : 


, nite restoration would be defined. by : | 


the period of time that would pro- | : 
vide “ample opportunity” to file-a 
relocation notice and ‘subsequent — 


patent application. The claimants. 
therefore had the use of the amended _ 
sites-and certain portions of the old | 
sites excluded from the relocation , Le 


os iis a this period 


ee ‘argliendo ce this let z ° 
and other oral and | ‘written 
-comimunications between appellants : 


a 


and the Park Service. constituted an 


agreement not to contest the claims, 


the question is whether the ten years 


between this agreement and the fil- 


ing of the contest complaint was 
. “ample opportunity” for the claim- 
ants to. amend the millsite locations 
~ and file for patent. Thé parties rec- 
ognized that it-was impractical to 


- get a fixed date for termination of 


the restoration, and they did not 


_ contemplate that a patent applica-_ 
tion would have to be filed with. the. 
- relocation notice. However, it does - 
. not take ten years to prepare a pat- 
ent application. The claimants had 
- more. than ample opportunity to 


- file i in the years prior. to initiation 


of the contest. Therefore, even as-. 
~ suming such an. agreement, it ap- 
- pears that it. was fulfilled by the 
“NPS within: any reasonable con- | 
the 
‘ transactions do not support the. ex- 
“-istence. of any. definite, binding | 
> agreement not to contest aad never. 
. to.withdraw the land. Instead, they ~ 
~ merely reflect negotiations ‘between 
the: Park Service and the claimants 


‘struction thereof. However, 


regarding the claimants’ possessory 
~ Interests during 1960 through 1962, 
~ and adjustments to areas previously 
| withdr awn for use as part of the 
ik Yosemite Park administrative site. 
- The appellants’ argument that, in 
- the absence of a contract, the Park 
Service i is estopped to. deny a prom- 
ise not to contest, fails also. Again 


_ assuming: estoppel could be appli- : 
» cable, @ e. Re the: Superintendent of 


"DECISIONS oF THE ‘DEPARTMENT. OF THE INTERIOR. 


Yosemite Park had the author ority, to 
bind the United. States by such a 

- promise (dut.see 43 CFR 1810.3(b), 
_codifying Utah Power & Light Co. — 
vy. United. States, 243 U.S. 389, 409 — 


(1917) ; United "States v. Stewart, 
311 U.S. 60 (1940)), and if the 
claimants suffered detriment by 
relying on a promise, the estoppel . 
would. apply. only: to the promise 
made by the NPS, as construed 
above. Appellants seek to estop the _ 
United States from ever contesting 


a the millsite claims, when the NPS_ 


only asserted that it would hold 


open. the 1962 restoration long’ 
enough to give the appellants Kam. =< 


ple oppor tunity” to relocate-and file — 
for patent. The NPS did so in wait- — 


‘ing ten. years. to contest the claims 


and file a withdrawal application : 


_ for the land. The NPS has fulfilled 


the-promise appellants would estop 


the United States to deny. There- 
fore, appellants’ reliance on: the - 
estoppel doctrine fails. 
‘more, claimants have not proved — 
that the claims they relinquished — 
- were, in fact, valid claims at the 


Further-. 


time. The Government disputes that — 


they were, but no evidence estab- 


lishes: the fact. Claimants have not. — 
shown any detriment to— them © 


caused by their failure to file patent 


applications. In. reliance -on’ any 
promise or conduct of the NPS. The 
contest against the amended claims 
is not subject to dismissal because 
of the alleged -agr eement or any 
estoppel theory. | 

‘In any event, the tr ansactions be-. 
tween the parties do not evidénee a 


guarantee that a patent application, 


tsinD. 


Gt filed, “would ie immune from. a 
| détermitiation by the BLM as to 


whether the requirements of the law 
had. been fulfilled by the claimant. 


The BLM has such a respotisibility. | 


43 CF R 3864.1. Even where a min-— 


ing claim was once upheld, this De- 


partment “was not barred from 
proceedings 
against the claim when a patent ap-. 
_. plication was filed. United States 
vy. Webb, 1 IBLA 67 (1970). This 
-. Department has the duty to assure ~ 
that full compliance with the laws: 
| has been achieved to protect the- 
public interest in the public lands. — 


_ bringing” adverse’ 


Cameron v. United States, 252 US. 


450 (1920) ; see also Utah Power & 
Light Co. v. United States, supra. 
The filing of a patent application . 

is not a prerequisite, however, for 


‘institution of contest proceedings to 


| determine the validity of such a 
~~ claim: This Department has author- 


_ ity in the absence of a patent ap- 


plication to contest the validity of. 
a millsite.. Undted. States v. Dean, 
14 IBLA 107 (1978) ; United States 


v. Polk, A-80859 (April 17, 1968). 


We turn now to the issue of the 


a validity. of the claims under the 


mining law. In making: this deter- 
- mination in this case, time is a. sig> 

nificant factor. On May 8, 1972, the - 
_ NPS filed an application. with the ~ 
| BLM’s California State Office .to. 


withdraw the Jand from mining lo- 


ec: cation, pursuant to 43 CFR 2351,as 
part of its developmient plan for the 
El Portal Administrative ‘Site of | 
Yosemite National Park. (Tr. 27. ) 
The NPS plans to use the contested - 


(850-433-742 


UNITED ‘STATES v. “LELAND on “CUNEO 2 ET. Abe ao 
ashes | “May 10, 1974 nee a : 


- sites: foes a sewage tr eatmient nt plant 


and a warehouse. (Tr. 85. = ou 
‘Under 48. CFR 2351.8, the effect of 


of this withdrawal a pplication’ was) 
to segregate the public land from ~~ 
mining location, and to require the 

-contestees to show that the millsite . “ 
claims were valid as of the date of rs 
the segregation. United States ve 


Werry, 14 IBLA 242, 81 LD. 44° — 
(1974) ; 


v. Gunsight Mining Go.;5 TBLA 62 


(1972). 


The facts. concerning use of ae ” 


: improvements: on. ‘the sites are. cru- 
ial in. determining whether. the. 4 : 
claims were valid as of the date of 
the withdrawal application. . 
Cuneo testified that while the Fed- 
eral Government had a price sup- 
port program for tungsten during ° 
the early and mid 1950% s, he investi- -- 
gated tungsten mining properties 
and located a mining chain and the. . 
“two nearby millsites 3 in order to: be. ‘< 
able to sell tungsten to the Govern- - 
ment at a fnuch higher price than. 
-the general market. (Tr. 84-85.). He. Bs 
testified that. the Gary mill, a.struc- 
ture. situated on the Gary millsite, 
was built in 1954-55 at a cost. rot on 


$80,000. (Tr. 102.) ts 
From May 1955, when it: was. - 


completed, through 1958, after the ie 
Federal Government terminated its. a 
| tungsten price support program, the: 


Gary mill processed: 3,200 tons of 


tungsten scheelite ore and 500 tons — 
of custom gold ore. (Tr. 104, 108.) 


Since 1958 the mil] has not been op= : 
er ated, but occasional Tepaits have Bay 


United States Ne Polk, a 
supra. See United States v. Henry, 
10 IBLA 195 (1978) ; United States 


Mr 


a 268 ; "DECISIONS 


eo been init vans $5,0 000 spent. 
ig repairing windstorm — damage ih :. 
1965. (Tr. 128, ) At the time of the | 


: withdrawal application, the Gary 
"mill was not operable. 'The testi- 


mony indicated that between. $7 500. 
and. $15,000 would be needed in or- | 


der to put the mill in operating 
condition. i ioe 58.) During the 


. brief time. the Gary. mill was op-- 


erated the adjoining Donna claim 


“Was cused to store tailings from the — 

mill on the Gary claim. (Tr. 108.) 
AC water pumping plant was also 
. constructed and operated | on the 
Donna. Most of the'tailings were re-- 
 smoved for. use by contractors as. 
. heavy fill, and the evidence failed 
. to disclose how much, if ¢ any, was — 
~ -stillon the claim. (Tr. 108, ) The last 
“ tailings \ were deposited on. the claim. 
Tn’ 1958,, Similarly, the pumping 

| plant. was not used after 1958, and 


: - the evidence indicates that. it is no 
7 Jonger, on the claim, (Tr. 105.) - 


Since 1958, there has been no use = 
have. & source. of. tungsten. ore’ to 


oo whatsoever made of the Donna mill- 


.. site. There is no evidence that any 
: improvements remain on the'site. 
~ Likewise, there has been 1 no use of : 


4 the Gary: millsite other than as the 


situs. of ‘the. Gary mill structure, 


which has not been used since 1958. 
~--From Mr. Cuneo’ S. testimony it 
appears that the nonuse of the mill- 


‘sites was due to two factors. One, 


he-did not have.a source of tungsten 


ore to process through ey mill. AS | 


| he stated : 


The. a oblen was, all the experts we 
hired were all wrong. The vast tonnage 


- they gave us wasn’t there, so we had to 


2 80" out ane look for more ore.. 
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(Tr. 1B. .) Two, the market aa 


tions were not favorable. His pro- hei. 


duction of tungsten. from his mining 
properties ended in 1957 because oe 
the cessation of the Government. 
support. prog ram. As stated by Mr. 
Cuneo: ae 

Goverment prices re from. “$60. 00 
a unit to $55.00. Congress extended our — 


buying contract from °56 to ’58, but they 
only appropriated enough funds to carry 


- us through ’56. The succeeding Congress 
in January refused to put up money, and 
the market dropped to $15.00 a unit and. 
every mine in the United States. was out 


of business except two... ie 
(Tr. 24, a ‘After 1957 the market fon 
tungsten was depressed, although | 
beginning 3 in 1967 the market price — 


gradually increased to $39 per unit = 
on the world market. It slumped 


again in 1972 to $33. (Tr. 134, 151.) 


“Since. 1968, the Government. has at- 


tempted to sell for $48 per unit some 


of the surplus stockpile It, sis : 


for $60. (Tr. 21.) 
Ap pellants contend that they. now. - 


process in the mill, and that it can 


be mined and milled profitably. The — 


only support for this conclusion i 1s 


Mr. Cuneo’s testimony. His new 


sources:are two mines, the June B 


and Tin Bucket, which ie has under » 


lease.. They have not been in opera- 
tion since the 1950’s. Nevertheless, 
he ‘believes there 1s enough ore to 


2'These prices are based upon ine standard 

short. ton unit—20 pounds of WOs. (tungsten. 
trioxide) in a concentrate which meets the 
market. standards, usually 65% WOs. (Tr; 

19.) There was no information in this record. 
concerning the quality of the concentrate pro- 
duced.from the mill, although it was assumed. 
that it would meet market Beaneen de as: U0, 
bereentage of tungsten... ~ 


[81 1. fs Dba 


ees “BEQIer ee 





| start up a an n operation because engi- | 
-heering reports indicated. there were — 


from 1. ,500 to 2, 500 tons of commer- 


cial ore in. sight in the J une. B mine. 


es 13-15.) 


Testimony by Mr. Cuneo that. a, . 
profitable, mining | operation could © 
be conducted using the June B 


- mine and the Gary mill was contro- 


_ verted by testimony of the Govern- 
ment’s experts. One of the Govern-- 
 ment’s s experts testified that, he ex- 

- amined the mine and took assays of 


the tungsten ore, but. that none of 


the ore assayed as high as one per- 
cent. Mr. Cuneo testified that assays — 
from the mine showed two percent 
ore and that there was some three . 
percent ore. No assays were sub- 
mitted, however. The higher per- 


centage ore is essential for a profit- 


able operation.? The Government. 


mining’ engineer testified that not 


only. were the mines not sources of 
ore for the millsite, but they were. 
approximately 50 and 70 miles fr om 
. the millsites (Tr. 61), over semi- 
mountainous terrain, and were inac- 


: cessible for four to Six months each 
year due to adverse weather condi- 


tions. (Tr. 62.) Mr. Cuneo estimated’ 


' the distances: to the June B and the 


‘Tin Bucket at 42 and 45 miles, re-- 
: spectively. (Tr. 16.). As the Judge _ 
ee the nearest market: for the | 


8 Mr. Cuneo’s testimony: wet his eoata as. $30 


to. $40 per ton of ore, depending on which 


mine he: ‘used. and whether he was ‘selectively — 
mining. (Tr. 64, 20. ). One percent ore milled - 


at 100%. efficiency. produces. one short ton 


unit. per- ton of ore. Thus, in order to break 


' even at: a market -price of $33 per short ton 
unit, contestee would have to be able con- 


a sistently- to mine: better. than 1% ore (Tr. 19, 
83), since his mill, _ although well- -designed, a 


achieves. only, 80% recovery. (Tr. 94.) 
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milled Ss was 120 cmntlles fom > | “ 


the millsites reached by. a mountain. _ 
road through Yosemite National  . 
Park that is. closed by weather con- ~ . 
= pe about, half the year.’ (Tr... - 

63.) The next closet market place 
was. 210 miles from. the millsites, Oe 
also over mountain. roads. (Tr. 68. ) ee, 


~The. Government. witness’ testi- 


7 mony that the J une. B mine was not _ | 
in working condition was. uncontro- Se 
verted. At the time of the hearing ey 


no effort had been made to clean up . 
the mine to prepare it for mining | 


operations, which. Mr. Cuneo esti- 
mated would cost $15, 000.. (Tr. 15.) 
; He testified he had planned to begin | 


operations in 1971 but due to health * 


problems he was unable to manage ~~ 
the Work. (Tr. 126.) In 1972 he con- - 
tracted to transfer the contestees’ . 
interests in the mine and the mill- 
sites to one Earl Williams, who did: - 
‘not mine because of access restric- _ 
_ tions imposed by the Forest Service 7 


due to a high fire hazard. that.sum- 
mer, (Tr: 127. ) Although Mr. Cuneo - 


testified that he could have profit- 


ably operated. the mine and the mill- - 


site prior to ‘the withdrawal, the 
‘significant fact is that in 197 Le * 
when, as he testified, his health pre-.- 


vented him. from doing. physical 
work, the market, for tungsten had — 


slumped from 1969, its highest peak ‘st 


since the artificially high price cre-. 


ated by the Government? S purchase 
program in the 1950’ S. ages 


‘The record. supports ‘the. J udge’ = oe 


finding that at the time of the with- a, 
drawal the millsites were not in use, _ 


and whether ‘they would be used 1 in % 
the future. was mere ‘speculation, — 
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The fact no atigte’ were ide) to use 


oe the millsites during : a. period when : 


* market conditions were as favor- 


_- able, if not more’so, and labor costs 
.- undoubtedly less than at the time of 
_. the withdrawal, raises an inference 
> that if a prudent man did not con- | 
duct a mining, operation. for tung- | 


- -sten. prior to that time because of 


economic conditions, he would not 
do so thereafter, when conditions 


: - were no more favorable. 


The use ‘of the Gary mill for ore - 
| Soe than* tungsten was. 
limited. There is nothing in the 


: record to show. that it could have 
“been. profitably operated as a cus- 


the: time in question, or that there 


"was. any effort made to use it for 
~ other minerals except for the 500, 
~~ tons of custom gold ore milled in - 


: 1958, after. the tungsten market 
e dropped. - 


The Gary mill was ne inter- 
ie rhittently during a four-year. pe- 
» riod, but it had not been used for . 
~ more than ten years when. the appli-. 
: “cation. for withdrawal of the land 
was filed. It was not operable at that. 
~ time without expenditures varying. 
~ from nearly ten to eighteen percent. 
_ of the original cost. of the mill, or. 
~ from. five to ten percent of an esti- 
mated replacement: cost. (Tr. 102. ) 
~ Opinions on whether the mill could © 
be. profitably used again in the near 
= future differed between. the claim-_ 
ant and the Government’s witness. — 


We find the probability of profit- 
7 pee operations to be very doubtful. 


| Were the. millsites. properly de- 
cs clared. invalid. under these circum: | 
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very 


. cnt oe 15 of fie Act GE 
May 10, 1872, 17 Stat. 96, 30 U.S.C. . 
§ 42 (1970), which. authorise the | 


issuance of millsite patents, states 1n - 
pertinent, part: 


Where nonmineral Wand not. contiguous 


_to the vein or lode is used or occupied by 


the proprietor of such vein or lode for 
mining or milling © purposes, such non- 
adjacent surface ground may be embraced 


and included in. an application. for a 
: patent for such vein or lode, and . the 


Same may be patented. therewith =e, 


The owner of a. quartz mill or reduction _ 
works, not owning a mine. in connection 
therewith, may also receive a patent. for . 
his mill site, as provided in this” section. a 


At the hearing appellant's attorney 


- tom mill for other minerals during : poses the iague thusly, 


The initial question, of course, Mr. 


| Hearing Examiner, is whether the claims re | 


have have been. used or occupied for 
mining and milling. purposes under. the 


; statute. 
| (Tr. 154.) In this sects — | 
_ assertions which were also made at. 

the hearing, namely, that. where a 


mill has been built on the claim and 


used, there must be a finding that’ 
the millsite has. been abandoned j in 
order to invalidate the claim. The 
only other ground, he contends, is: 
a lack of good faith. He asserts that 


Mr. Cuneo has not abandoned the — 


structure, nor the claims, and has 
_ exercised: good faith. ——- 


Abandonment and a lack of sub- 
jective good faith, however; are not 
the only grounds for invalidating | 
a millsite which has once > been. used : 
for milling purposes. ° | 

- The millsite ‘provision is a part 


of the general mining laws and must. 
be considered in accordance with 
_ those laws. United States v. Werry, 


[81 LD. ak 


a ae — 


> May 10, 1974 
 supra;. “Robert: Oo LeFaivre, 13° 


 IBLA: 289 (1973); Bagle Peak 


Copper Mining Oo., 54 1.D. 251 


— (1983). Thus, it has been held that 
when the Government has made a 
prima facie case of invalidity, a 
- millsite claimant, like a mining 
claimant, has the burden of estab- 


lishing the validity of his claim by 
“a preponderance’ of the evidence. 


- United States v. Swanson. 14 TBLA 


158, 81 I.-D. 14 (1974). See Foster 


oy, Seaton 271 F.2d 836 (, Cir. 


1959). 
To determine whether a. mining 
; claim has been validated by a dis- 
covery’ of a. valuable mineral 
deposit, the test has been objective— 


what a prudent man would do—not 


. what the claimant himself would or 
wants to do. Chrisman v. M éller, 197 
U.S. 318, 322 (1905) ; United States 
OW Harper, 8 IBLA 357, 367, 369 
(1972) ; United States v. "‘Melluzzo, 
76 LD. 181, 192 (1969), set aside and 
remanded on other grounds, 77 1D. 
172 (1970). In other words, al- 


7 though a mining claimant - might 


testify that he hopes to develop a 
profitable mine, if the facts known 


~ at that time show that the costs of 


_ a mining operation will exceed’ ex- 


a pected returns for minerals from a 
mining claim, so that a prudent man _ 


- could not by investing his money 


and time expect to develop a: profit- ° 


able mine, the requirements of the 
law have not been satisfied. Castle 


v. Womble, 19 L.D. 455, 457 (1894), 


approved in Chrisman vy. Miller, 
supra; Cameron v. United States, 
supra, at 459, 

| in ascertaining whether a claim- 
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ant under the inilliite i has tis: a 


fied the statutory: requirements, ane 
objective standard i is ‘also required’ 


to assure that the purposes. of the « 
law are met. Thus, i in United States é 


_y. Swanson, supra, this Board held 


that the millsite claimant | may ‘be 
required to demonstrate use or occu- - 
pation of all the area claimed. before. : 
he will be granted.a patent for. the 
full acreage located. In that. case, 
although the claimant. testified. he. 
needed all of the acreage ‘within, a 
number of different millsites, the - 
Board looked. at. the facts “Objse: e 
tively and concluded: that léss than 
the five- -acre statutory: maximum. per : 
millsite was allowable. =. —_ 


In this case, if the ane can- aes 


“not show by objective. criteria that. 


the millsite claim was valid: at the : 
time of the withdrawal application, — 
the millsite properly. may be de- 
clared invalid. United States v.— 


; Werry, supra. The concept of. time 


also comes into’ ‘play. in considering — 
the nonuse of the. millsites.. It has fe 
long been recognized under the min- 
ing laws that.a claimant may not. 
perpetually encumber the public, 
lands. without fulfilling the ‘pur- 
poses of the mining laws. Even. 
where a mining claimant might : 
once have had a valid claim, if he. 
fails to carry his claim to patent 
he takes the risk that. when he. 
finally applies for a patent and the | 
claim 1s contested, or if the claim» 
is, contested in the absence: of ‘the 
patent application, the claim will: . 


-no longer be found to meet the re-- 


quirements of the law and. will be. | 
held invalid. Best Wr Humboldt 


“Pras Ma ining 


‘Co. “5 
eon ty 


(1963) 5 


Cir. 1964), This principle: is applied 
to mining claims where the mineral 
on the claim has been exhausted, or 
- where the market for the el 
has been lost. Mulkern v. H amanit, 
supra; United States v. Adams, 
818 F.2d 861, (9th Cir. 1963) ; 
United States v. Estate of Alvis. F. 
Denison, 76. 1.D. 233 (1969) ; United 
| States. v. Houston, 66 I.D. 161, 165 


a (1959) ; United States v. Logomar- | 


eink. 60 LD. 3871. 373 (1949). 


| Likewise, 2. millsite that qiohs _ 
“onice have been valid can. lose that 
| validity. In United States v. Skid- 


more, 10 TBLA 322 (1978), this 


: Board held that past use of a claim | 


. for mining purposes was. not suffi- 


- cient where the occupancy was not 7 


‘ maintained. In. OU nited ‘States Y. 


“ Wederta, cal LD. 368. (1964), it was ~ paney, of a millsite which is not 


being used, we must apply atest of — 
| reasonableness to.determine whether 


held | that planned. ‘future use for 


- mining purposes was ‘not sufficient : 


| where, although improvements were 
on the site, present use was merely 
| _ for’ prospecting activities. 


. tillsites under the first, clause of 


the millsite statute, which expressly ; 


~ yequires use or occupancy for min- 
ing or milling purposes. However, 
the requirement of use or such oc- 
. cupancy as evidences: an intended 


use in good faith for milling pur- 


poses is inherent in the second sen- 


tence concerning the existence of - 


_a quartz mill or reduction works. 


| See Charles EDs 5 I. D. 190, 192 , 


| (1886). 
The fact a ‘custom ii has ost 
? ised in the’ past: has. significance, 


_ DECISIONS oF THE. ‘DEPARTMENT: or ‘THE INTERIOR 
Br1 U. Ss. . 


e Mulhern | Ne 
pier 396. F.2d 896, 898 (9th | 


| These 
cases: determined the. validity of. 


| [si Lp. 


ie that tact. lone ie ao serve 


to perpetuate the validity. of. a mill- 
site. Even ‘if. the claimant’s good 
faith. is not. at issue, he may not be ~ 
considered the “owner of a quartz 
mill or reduction works” within 


the meaning of the statute merely 
because he used: a mill on: the site. 


in the past. Clearly, if a custom mill 


is removed from a claim or is ren- 


dered unusable because of fire or 
other destructive force as of the 
time of withdrawal, we would not 
hold that. because the owner of the © 
mill used it on the land in the past, 


he is still entitled to. a patent | - : 
‘ Where a mill was. so dilapidated Z 


that. it could not be repaired, it has | 


‘been held. that the structure on the 


millsite was insufficient occupation. | 
of the. claim for milling purposes. 
g nited States v. Skedmore, supra. 


= considering the issue of occu- 


Where public land laws.require a certain 
‘type of improvement on a claim at final proof: 
or other determinative date, the fact an im- 
provement - ‘may once have. been upon the site 
is. not sufficient. For example, under the 
Mining Claims Oceupancy Act, 30 U.S.C. § 7 01 
et seg. (1970), there must be valuable im- 
provements on the claim. In one case a cabin 
burned down before the crucial time. A tempo- 
vary trailer was placed on the land, but that: 
was held insufficient to meet the requirement 
of the law even though the claimant asserted 
he intended to rebuild the cabin. Stanley C. 
Haynes, 73 I.D. 873 (1966). Likewise, even 
though an improvement: may still exist upon.a 


claim, if essential equipment has been removed 


from the structure, or because of disrepair 
it is no longer suitable for the purpose for 
which it was built, the requirements of the 
jaw are not’ met. In United States v. Nelson, . 
8 IBLA 294 (1972), decision upheld sub nom. 
Nelson v. Morton, Civil No. 's— 38-73 (D. Alaska, 


December 21, 1973), a house’ was. held no 
; longer . habitable-so as to” meet The Tequire- 


ments of the homestead law. 


| ~ on of 1 nonuse . 5 démmonstrates,” 
_. invalidity. Within this concept of 
reasonableness, factors in addition 


to:. time | of “nonuse -are- relevant, 


namely: the condition: of the mill; 


the potential sources of ore to. “be 


run through the mill; ° the market- 7 
ing conditions; costs. ‘of operations, 


including inber: and transportation; 
and all factors bearing upon. the 


economic: feasibility of a milling | 
operation: being conducted. on the 


site. Because these and other factors 


vary from case to case, we cannot 
establish a° definite period. of non- . 


use applicable ‘to all cases which 
- would.cause the site of a: custom 


mill to lose its validity: We suggest, — 


; however, one example. of acceptable 


nonuse. If a mill at the time of a 
withdrawal or contest was not in 


operation because bad: weather, or 


work “stoppage caused’ by. other 

.. short-term - -eircumstances. - 

_. interrupted the flow of ore to the 

mill, aud further operation was 
- Sloaxly expected because of avail- 


able sources of. ores and commit- 


ments for the milling work, with 


only nominal startup costs neces- 


sary to proceed. with the milling, : 

the basic character of: the structure 
as a mill would not be changed, and 
the land would: bee ts ne | 


. milling purposes. = 
_  In-our case, however, we have 
3 more than a briet erp of a 


| 8 See. United States Vv. deen. 9 IBLA 547, 
274 (1973) ; ; United States v. Cesten, A= 
30835 (February. 23,. 1968) ; United States v. 


Crawford, A-30820 (January 29, 1968), hold- | 
ing that" a dependent millsite. will be held. 
invalid: if it is used only in connection with — 
a mining’ claim- that is aele gavane oo a 

7 of a discovery. . ere rea, 
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briefly. ; 


rae oan 


few. silat or even a few years. ad 
Instead, there i is more than a. decade - 
Of : nonuse: of. the . mill ‘structure. — 


While the predicted: startup costs a 


"are considerably less than the orig- ; 
inal cost. or replacement: cost: of the» 


mill, they are more than nominal. . , 
Without substantial expenditur es 


the structure is not an operable . 


mill. All of the evidence concerning 


sources of ore, costs, distance of the 


mill from. the ore and the market, _ : 


establish the economic infeasibility 7 
of a renewed milling operation on 


the site. The evidence is. not persua- 


sive that the prospective use of the. — 
Gary mill would serve to meet. the = 
purposes | of the mining | laws by pro-. 


viding an essential and needed mill- — 


ing operation. Instead, the proposal - 
to renew. operations. suggests an. 


attempt to establish a mere color of 


compliance. with the laws so.as- to a 
continue to encumber the public — 
lands with the Gary. mill.structure. - 
See Hard. Cash. & Other. Milt Site 


Claims, 34 L.D. 325, 827-28 (1905). 
A millsite is not occupied for. 


milling purposes. where a) “mill : 
structure is not used for milling for | 
more than a. reasonable time: and — 


becomes inoperable. We. find. that — 


the nonuse of the Gary, oil struc- - 


ture was more than a. ‘reasonable : 


_ interruption of a milling operation, — 
that the. structure was not operable: 
at the time of the withdrawal ap- : 


plication, and therefore, the mill-.": 
site was not then valid. either under: - 


the. first. or second clause. cae ‘the — 
‘millsite law. | : 


_ Most. of this discussion hae a 
cerned the. Gary, millsite because of 7 


5, re CONCUR: 
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7 ‘the existence of the Gary mill aaruey : 
ture on that site. As has been indi- 


cated, however, there has been no 


- use of the Donna millsite for min- 


ing or milling purposes since 1958, 
and no improvements or other. oc- 


ue - cupancy of the site for such pur- 
poses at the time of the withdrawal. 
- ‘Therefore, that claim must also be 
-. declared invalid, as it is not used 
+ or occupied for mining or milling 
7 _ purposes. Its validity, too, must be - 
. tested as of the date of the with-_ 


. ‘drawal of the land, as well as.at the 


| > present time. Proposed use of either. . 
7 of the sites for future milling opera-.. 
oa tions is not sufficient. U nated States 


: . “Wederta, SUpTa. | 
hes Therefore, pursuant to ‘the. au- 
_ thority, delegated to the Board of 


; Land Appeals by the Secretary of. 
_ the Tnterior, 43 CFR 4.1, the deci- 
sion. of the. ‘Administrative. Law 


. 2 das i is affirmed, = 


Fe OAN: B Tompson, . 
Administrative Fridge: 7 


—Bpwand Vi Ww. ‘Same. : 
_ Administrative Judge. . # 


ee With their Statement of wea for Ap- 
- peal, appellants ‘filed a motion to correct 


asserted errors in the hearing transcript of . 
 contestee Cuneo’s testimony to comport with _ 
‘Cuneo attached tothe | 
’ motion. The contestees did not receive a hear- 


‘an affidavit: of Mr. 


ing. transcript prior to the Judge’s decision. 


... The corrections. requested do not change the 
ee substance of contestee’s testimony; they mere- - 


dy clarify the: -assertedly erroneous portions of 


oe transcript. In. these circumstances, contestees’ 
motion is granted and contestant’s objection | 
-‘to.-the motion and affidavit is overruled. We . 
“have considered the submitted , corrections in. 


. _ reaching our decision. 
. On June -28, 1973, sontestent filed a motion 


go an. order amending the April 25, 1973, 
| ‘Order of. this Board granting an extension of _ 


OF THE, DEPARTMENT OF. THE. INTERIOR 


: ieee 


ADMINISTRATIVE JUDGE 
GOSS CONCURRING: | 


+E agree. with the eect ee 


in the majority opinion, but com- 
ment as to construction of section 


15 of the Act of May 10, 1872, 17 
Stat. 96, 30 U.S.C. § 42 (1970). Re- 


garding the Gary millsite, my. con- 
currence is reluctant. because of ap- 
investment; 
‘however, the. mill has not: operated | 
since. 1958, and appellants have sub- 


pellants’. substantial” 


mitted no assay reports or other in- 


dependent evidence as to sources s of | 


ore for the mill. 8a Bake 
Under. the aa sentence. of sec: 


tion. 1532 ‘the. owner : of. a. mill. or 
reduction works, who does not own 


2 mine in connection therewith, may 


receive a patent for his site “as pro- — 
vided .in: this section.” 
guage incorporates, , as. to. custom 


- ‘Such: lan- | 


mills, those portions of the. preced- 
ing sentence of the section. in which 


it is provided that. the site to oe 


patented. must be: . .- 
a. Nonmineral land.. oie 
bd. ‘Not contiguous to the ‘vein. or 


-e: Used or occupied for mining or 


ailing purposes. 


d. Not: larger than five. acres, 
As of the date of the filing of the 
withdrawal - application, | May © 3, 
1972, the site herein concerned was 


not being used for mining or milling © 
purposes. The case turns on whether — 
: po eas SHeteined their burden 


phrase “and no objection appearing of record” 


from this Board’s Order. Contestant’s motion —— 


is granted,.and this Board’s Order of April 25, 7 
1973, is hereby ‘amended nune pro tune. 
1 See majority opinion. ss th 


“ISLED. enreee 


time i appellant. The motion would delete the. ae 


a Skidmore, 


- 2621 si 


: off proving ‘that hice was s such. oc- 
~-cupancy as: ‘evidences. a good faith 


intention: to. use the: site’ for. such 
“See. ‘United “States ve 
10 TBLA* "322, B27 


purposes. _ 


(1973) ; Charles Lennig, oL. D. 190, 


; 192 (1886). While the record. indi 
/ cates some confusion as to recogni- - 
tion of the ! “occupied”. j issue,? appel- 


_lants were aware of the issue; they 


presented evidence thereon. and they 
argued. the issue.’ (Tr. 154). Even 
though. the. complaint failed. to in- 


elude a charge that: the land was not 
occupied for mining or milling pur- 
poses, 1t-must be deemed.that appel- 


~ lants had sufficient notice of the is- 


sue. See Armand 00, Ine. ve FTO, 
84. I, 2d 978, 974-75 (2d Cir. 1936), 


cert. denied, 999 U.S. 597 (1986), 
- noted ¢ in DAVIS, ADMINISTRA- 

TIVE LAW TREATISE: § 8.04 

(1958); United States -v. Pierce, 3. 


IBLA 29° (1971). a Fed: RR, Civ. 
se 15(b). ae | 
The ‘purpose of: the ee is te 


encourage. development of custom 





21 is recognized that: (a). the. ‘complaint 


| failed to include a charge that the. sites were | 


not “occupied” for mining: or milling ~ pur: 
_ poses; (b) counsel for contestant stated that 


' “the validity of the: mines [to supply .the | 
mill] * *. * is not. being questioned by the - 
‘Government at this hearing” (Tr. 71)-3 (Ce) the . 


_ Administrative Law Judge’s decision - -states 
on page 1-that the hearing was held to deter- 
mine whether the: claims. were: actually being 


-. “yged” for mining or milling purposes; and — 
(d) that: decision on page 4 refers to “tse” . 
“as the Departmental -eriterion and states that. 


the issue is whether the millsttes were uses 
and occupied. — 


_ ‘8 While ‘the Federal Rules of. Civil proeadane 
“have not been adopted: to govern mining con-, 

tests, the Rules. Tay’ be’ referred. to for a 

_ guide as to fairness. of procedure in connéc- 


- . tion with administrative pleadings. See In 
-. re De Georgey, 7 ‘Ad. L. 
Alien Property 1958). 


- UNITED. STATES. De: ‘LELAND Je “CUNEO. ar oe 
eS “May 10, STA 


2d 831 (Office. of 


“ih 


‘wills to. serve mining g aves the ‘ 
- vein or lode” referred to in the first * 
_senterice of section. 15. In order: ‘to. 
fulfill this purpose, a site occupied 
for milling purposes must. be. in, : 
proximity to one or more veins or 
lodes; such veins or lodes must be 
of a. quality and. quantity. that ore. 
taken therefrom can be processed at. 
the millsite with a reasonable ae 
_pectation of profit, - fe 
Appellee made a prima facie case = 
that such sources of: ore were’ not 
_ available. The burden of proof then. 
shifted to appellants to prove. the 
ore sources by. conyincing evidence. ~ 
| While it is recognized that the mar- ie 
ket. price of metals fluctuates: and 
that under certain circumstances the 
site of an existing mill may. be 
| deemed “occupied” because itis held. 
to be later used for milling. purposes, - 
a contestee must in such circum--~ ; 
stances. prove by specific. informa- a 
tion the availability and quality of © 
Sine minerals which are likely to be ~ 
processed in.the mill. Such. ‘evidence: a 
and expert opinion in. connection 
therewith can then be evaluated; tos, 
gether with information as to. ex. pe 
pected fluctuations of the market, ines 
order to determine whether’ occu-- 
pancy of a site can reasonably be - ~ 
said to be for milling purposes. 
_ On the basis. of appellants’: a . 
dence, it is not: possible to make. es 
| determination that the land was so. 
occupied. Appellants have. failed to. 
offer convincing proof as to the as 
‘quality and quantity of tungsten ore — 
available from the. SN une B an Tin * 
Bucket Mines, the only sources. of: 
ore cited. Because: appellants have a 


atte 
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ks not pee their bur dei of brear . 
- ‘and on the basis of the prima fa¢ie 
. case made by. appellee, T reluctantly 


| find that the site was not occupied 


= for mining or milling pur pore as of 
- the critical date. | 


Tosmee Ww. Goss, | 
Administrative df udgen 


" CLINCHFIELD COAL COMPANY. 
oo 3 IBMA 154. 


— heat by ‘the ‘Mining ‘Enforcement 
and Safety Administration (MESA) | 
es from an order by an Administrative — 
Law Judge (Judge), dated Septem- 
ber 25, 1973, dismissing without prej- 
dice 36 Petitions for Assessment of 


Civil Penalty for ‘failure to comply 
= with a prehearing order.’ ‘ 7 


a Vacate and remanded. an 


x “Federal Coal Mine Health and Safety : 


i Act of 1969: Hearings: 


= Powers of 
Administrative Law J udges 


- An Administrative Law Judge ‘Jacks au-- 
thority to order MESA to recompute pro- - 


. posed assessments of civil penalty. 


‘Docket. Nos. “NORT 72-53_P, NORT 72- | 


 “81-P, NORT 72-83-P, NORT 72-86-P, NORT 
_-72-94-P, NORT 72-118-P, NORT 72-119-P, 


- NORT. 72-181-P, NORT72-186-P, NORT 
. %2-145-P, NORT 72-148-P, NORT 72-158-P, 
| NORT 72-165-P, NORT 72-174-P, NORT 72- 
 -176-P, NORT 72-180-P, NORT 72-181-P, 
7 72-185-P, NORT 72-188-P, NORT 72-__ 
' 189-P, NORT. 72-192-P, NORT 72-198-P, 
72-201-P, NORT’ 


NORT * 


_. -NORT 72-200-P, NORT 
-'72-204-P, NORT 72-205-P, NORT 72-209-P, 
 NORT 72-210-P, NORT 72-215-P, NORT 72— 


. Q17-P, NORT- 72-224-P, NORT 72-227-P, 


- NORT 72-229-P; NORT. 72-231-P, NORT 


ae 72-232—P, ‘NORT 72-239-P, consolidated by 


' “the Judge - under the Docket No,. NORT 72— 


i. 53-P, Dee 2 


_ DECISIONS or THE: ‘DEPARTMENT oF THE INTERIOR 


, Safety - Administration; . , 


or May 15, 1974 


"APPEARANCES: a “Philip, Smith, 
Esq, Assistant. Solicitor, Michael M. 


Hunter, Esq., Trial Attorney, for ap- 
pellant, Mining Enforcement and 


Marsh, Esq., for. appellee, eee 


~~ Coal Company. | 


‘OPINION BY CHIEF ADMIN. 
ISTRATIVE JUDGE ROGERS” 


‘INTERIOR BOARD OF MINE | 


OPERA PL ONS APPE ALS 


| Factual and Procedural 
| » Background 


This proceeding’ arises asa presale: = 
at the Mining Enforcément and 


Safety Administration — (MESA) 
filing 36 Petitions for Assessment - 


of Civil Penalty pursuant: to the 


assessment procedure then in effect; 


80 CFR Part 100, 36 F.R. 779, Jan. — 
14, 1971. The last, of these petitions 


was filed on May 25, 1972. This pro-. 


cedure was subsequently suspended 


on March. 15, 1973, asa result.of the. 
decision in N ational vf ndependent * 


Coal Operators Association. v. Mor- 
ton, 3857 F. Supp. 509 (D.D.C., 


1973)? and a new procedure and | 


assessment formula was adopted on 
April 24, 1973, 38 F.R.. 10085. In _ 


each’) at: the 86 ~-docketed — cases, : | 


2 This case’-has been reversed in’ National — 
Independent Coal Operators Association v. 
Morton, No. 73-1678 (D.C. Cir. February 11, 
1974) with the Court holding that the: Secre- 
tary need not: prepare a formal decision on . 


_-& proposed assessment “where no: hearing is a 
_ requested by the operator and no issues are 


in dispute.” “The District Court’s decision in | 
NICOA, supra, has been-~-supported by the 
recent decision in Morton vy. Delta Mining Inc., 


‘No. 78-1752 (3d Cir. March 20, 1974) holding 


contrary. to the District va Columbia Cireuit ? 
Court of. Appeals. ce 


| [st 1. Do. * 


Wesley . C2 


- 7 ‘Clinchfield Goal eae (Clinch- 
. field). initiated requests | for hearing 


and formal .adjudication pursuant 
_ tothe procedure.and r egulations ap- 
_ plicable at. the time. On Septem-— 
ber 4, 1978, 15 months after the last | 
of these 36 petitions was filed and. 
prior to a prehearing conference, - 


the. ne Law Judge 
(Judge), ‘é sponte, 


cassessments under the formula put 


into effect on April. 24, 1973, and to | | 


pany, 2 TBMA 154, 80. LD. 488, 
‘CCH Employment’ | 
Health Guide, par. 16,240 (1973), | 
the Board held that the hearing be- 
fore a Judge is a de nove proceed- | 

> ing in which the penalties are fixed 

_- on the basis of the evidence pre- 

“On September 14, 1973, MESA | 

moved the Judge to vacate this’ 


submit such new proposed - assess- 
‘ments tothe operator prior to sched- 


uling a prehearing conference. It: 
does not appear that the operator | 


- itselfhad requested. a recomputation 
under the new formula at any stage 
| after the filing of the petitions. 


order on the grounds that he had 


exceeded his-authority in that “[t]he 
Office of Hearings.and Appeals does _ 
not have jur ‘isdiction to require | 
MESA * * * to recompute pro- - 


| posed assessments, orto * * * force 
* * ® MESA to settle civil penalty 
cases.” On September 25, 1973, the 
Judge ordered all 36 cases dismissed 
- without prejudice due to MESA’s 
failure to comply with his “pr ehear- 
‘ing” order and to a” osecute with 
diligence, | 


MESA ie ihe J udge’ S order 


of dismissal, contending that the 
underlying ender requiring recom- 


putation of the civil penalty assess- 


“ments which precipitated the dis- 


- missals, was improper, and not 


within the J ndge’s s author ity to 
— issue. 7 


-CLINCHFIELD ‘COAL COMPANY 
May 15, 1974 | 


dure 
penalty assessments is revised dur- — 
ing the period between the filing ot 
the Petitions for Assessment of 


ordered — oe vee and heaping.’ 


MESA to se eis the proposed — 


| | Issue Presented : 
“Whether the J udge has pe | 


‘to order recomputation. of. assess-~ 


ments by MESA where the proce- 
for calculating proposed — 


Discussion ‘ ake eo 


aia oa Branch Coil: Com: a 


Safety and 


sented irrespective of any. prior pro- 


ceeding. It has lorig been this: — 
_ Board’s S-position that the proposed’. 
3 penalty assessment isnot: relevant 
‘as to a hearing and formal adjudi- 


cation under. section 109(a) of the: ‘ 
Federal Coal Mine Health. and 


‘Safety Act. of 1969 (Act). There- . | 
fore, it would appear that it is be- 


yond the scope of. the Judge's 


authority to order MESA to recom- . 


pute a proposed assessment. either : 


for the benefit of the Operator. or 


himself. The J fudge’ Ss responsibility. ; 


as. set forth nm section. 109 .of the » 


Act and 43 CFR 4. 582 3 is to adjudi- a 


cate the i issues properly: before him 


and. to issue a decision based on ey : 


record established at i ioe 


SPL, 91-173, 83 Stat: 742-804, 30: use. 


$§ 801-960 (1970). 


‘Department's 


we stated that, 
‘- believe that * * * the exercise by 
ws the. Board of power to compel the 
initiation or maintenance of en- 
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ee ae we Bard: in : the Gast opinion 
oe “published. by this Board, Freeman 


7 Coal. Mining Corporation, 1IBMA 
oT, 18, 77 LD. 149; 156, CCH Em- 
Take ployment Safety and Health Sem : 


fo par. 15,367 (1970) = 


utory functions independently | of ‘the 
_ various 
‘arms. * * eS TWle believe the Board’s 
authority is ‘primarily that: conferred by 
“Section ‘105 of ‘the:.Act,- which. provides 


: for - review. of orders. and notices once. 
- issued,. and by certain other provisions in. 


the Act which provide for the assessment 


of penalties and the adjudication of other 


matters in proceedings: initiated, not. by 


' the Board, but by an appropriate in- 
terested party, or by the Bureau [MESA]. : 


| Also.1 in a footnote to that decision 
bose: i. a 


. forcement proceedings | is consistent 


- with the independent review func- 
tion contemplated by the delega- 
tion of. authority under which uae 


_ Board: was: created.” — 
It -has been. held: that, 


oe his. * "Van Hoven Company, 


, Tre. ve Stans, ee F. mete 827 = 7 


OF. THE DEPARTMENT. 


- enforcement i. 


we do not’ 


“[tyhe. 
ae courts are not authorized to second- 

guess an administrative official in, 
the performance of his duties. We 
hoe an - substitute our judgment for 


t 


OF, THE INTERIOR Ro teep 


“Minn. 1971). Biceds upon our opin: 


ion in Freeman, and the. Court’s 
opinion in Van Hoven, we have _ 
adhered to a position from the out- 

‘set that this Board does not have 
_ authority to interfere with MESA 


We ‘do: ‘not understand the Secretary’ go as the enforcement. arm of the Sec- 


s Pdeisention: to the Board to confer upon 
| ‘the Board. general supervisory authority 
over the entire spectrum of the Bureau's . 
__.. [MESA’s] enforcement practices and poli- 
_- cies.. The Secretary’s delegation to the 
-- Board of a variety of review and ‘ad- 
se _judicatory functions specifically provided 
_ ‘for in the Act: was intended, in our judg- 

ment, to. eréate an administrative. forum > 
a that. would: exercise these. ‘Specific stat- 


: retary in ‘its application of the in- | 
formal assessment procedure. Since 

| the Board performs a review func- - 
tion with regard to decisions issued — 


by the Judges, it follows that they | 
can possess no. -oreater authority 


than we. “Accordingly, we hold that 

an Administrative Law Judge may 
not interfere with MESA’s infor- 
‘mal’ assessment functions or en- 
e forcement. procedures. 


It is, therefore, the conclusion of 
this Board that, the | issuance of the 


_ order requiring recomputation was 
beyond the Judge’s authority in the 


instant case and the order of dismis- 


sal must be vacated. 


Since the briefs of both parties 


| discuss our decisions in Ranger Fuel 
Corporation, 2 IBMA 186, 80 L.D. 
—-604, CCH Employment. Safety and | 
Health Guide, par. 16,541 (1978), 
and United States Fuel Company, 
2 TBMA 315. 80 LD. 739, CCH Em- 
| ployment Safety and Health Guide, 


par. 16,954 (1973), we have con- 


sidered them in light of this deci- 


sion. We believe all. three decisions — 
are consistent, but realize that. rea- 
sonable minds might differ in the 
interpretation of the language of 
these two cases, Ther efore, to the ex- 
tent. that the above two. decisions 


may be inconsistent with this deci- 


sion, they are hereby overruled. 


ai “ESTATE: oF JONAH CROSBY Ba 
-(DECHASED WISCONSIN: WINNEBAGO ‘UNALLOPTED) 


Moy. 15, 197% 


“ORDER: 


; “WHEREF ORE, pur suant to thes 
authority delegated: to the Board:by 
the Secretary of the Interior (48. 

- OFR 41(4)), IT IS HEREBY 


ORDERED that order.of dismissal 


of the above- -captioned dockets. IS. 
_ VACATED and. the: proceedings. 
ARE REMANDED to the Admin- | 


istr ative Law. J udge.. 


‘©: E. Roczrs, oe | 


Chie f Administr ie udge. 7 


— CONCUR: 


: Diep Dede. va = 
; Administrative oS judge. 


| _ ESTATE OF J ONAH CROSBY 
(DECEASED WISCONSIN © 


WINNEBAGO. 0 UNALLOTTED) 


| 2 TBIA | 289. 


Petition ta to reopen. = wes ne 
: Denied and. dismissed. 


100. 0 ‘Indian Probate: ‘Generally 


"Phe Depar tment of the Interior does fiat: 
-- have authority to declare a state Sta- 
tute unconstitutional as being in vio-" 


lation of the Constitution of the United 
‘States. 


APPEARANCES: ‘Legal Aid Society of 


Omaha, by Patrick A. Parenteau, for 


i Robert Price, petitioner. 


- OPINION BY | 
ADMINISTRATIVE JUD GE 
WILSON 


_INTERI OR BOARD ¢ OF 
ras INDIAN APPEALS 


" Decided May au 1 16, 1 07 


This. ‘matter ‘comes. ae she. : 


” “Board on a. petition. filed - by: The. 
Legal Aid: Society ofOmaha, Ne- 
braska for and in behalf of Rob- | 
ert Price, hereinafter referred toas. 
petitioner, requesting a. reopening. 
of the above- -captioned. estate for the. 


purpose of allowing the: ‘petitioner | 


to file a petition for rehearing onan’ 
order determining heirs enteréd DV 
Administrative Law Judge Vernon itp 


J. Rausch on January 7, 1074 
Tn ‘support of the petition thé ee . 
titioner alleges : 6 ae Pane = 
(1). That petitioner re oo ag- : my 


<7 grieved: by the order: determining — 

heirs‘ in the said estate:in that he’. 
has been wholly | barred from receiv- oa 
ing any: intestate ‘distribution. by... 2 
operation of N ebraska ‘Statutory ~~ 


Law § 30-109, | Nebraska. 
(1965) as found by. the on 
trative Law Judge in. his decision: = 
dated January 7; 1974. eo 

(2) That Nebraska R. 9, (1965). i 


| g 30-109 is unconstitutional in that. - 
it violates the rights guaranteed to - 
~ petitioner under the equal protec-)~ 
tion clause of the 14th Amendment: 


to the United ‘States ‘Constitution, : 


and, that the Administrative: Law. 
J dows reliance upon such. statute - | 
asa basis for deter mining that, peti- . 
tioner is not entitled to share,as an: 


heir at. law, and. any distribution 
of the Sntestate? s estate here Asy, 
therefore, erroneous. - : 


The Nebraska statute in question Se 


reads as follows: 


Every child born out of wedtocic shall’, 2 


be considered as an heir of the person - 
. who shall, in writing, signed in ‘the pres-~ 
ence: of a competent. witness, have “ace ae 
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jee 


‘ sgnowleaged himself to. be the: father ot 
_ -such. child, and shall in all cases be con-— 

- sidered as an heir of his. ‘mother, and 
. shall inherit his or her estate in whole. 


or in part, as the case may be, in. the 
Same manner as if he had been born in 


~ lawful. wedlock ; put he shall not be al-. 
lowed to claim, as representing his father 


or mother, any part of the estate of his 


. - or her kindred, either lineal or collateral, 
- unless, before his death, his parents shall - 


have intermarried and had. other chil- 
dren, and his father, after such mar- 


ne riage, shall have acknowledged him, as 


‘aforesaid, or adopted him into ‘his fam- 


- ily, in. which case ‘such child and all 
- legitimate children. shall be considered: 
as brothers and sisters, and on the death | 
of either of them intestate, and without 
— issue,” the other shall inherit his estate, 
and the heirs, as. ‘hereinbefore provided, Be 


. authority to do so. 3 Davis, Ad- 


_ in like manner.as if all the children had x. 
ministrative Law Treatise, section. 


_ been legitimate, saving to the father and 


~ mother » respectively their rights in the’ 


estate | of call such children. as provided 
a hereinbefore, in like manner as if: all had 
; ele legitimate. | | 


ae ~The ‘petitioner. assigns - “several, 
reasons why: a. petition for rehear-. 


. ing was not filed in the. matter under _ ty 
er’s administrative remedy when-~ 


ever the petitioner, in good faith, 
raises the issue as to the constitu. 


43 CFR 4.21. However, those rea- 
- sons need not be considered as it is. 
quite. apparent that the petitioner : 
dg attacking the Judge’s decision of 
1974, strictly on. the 


~ January 1 
- constitutionality of the Nebraska 
- illegitimacy statute, supra. | 


A petition to reopen under 43 


CFR 4.942 requires that it be filed 


with the Administrative Law J udge 
‘for action from which an appeal. 


‘may.then- be taken. This has not 
- been done in the case at bar. How- 
ever, since the basis for the petition 


involves only the constitutionality 


of a statute it would be futile and 


~ certainly would-serve no useful pur- © 
. “pose to remand the petition! to > the Zz 


DEPARTMENT or THE INTERIOR | 


at LD. 


Aduinisirtg ia J ndge for his - xk 
consideration and action since he is. 


without authority: to declare a 


statute unconstitutional. The J udge 


under the circumstances would have 
no alternative but to deny. the peti- 
tion and from. which an appeal 
could then be taken. Accordingly, 
the Board, in order to expedite the 
matter will exercise its jurisdiction, . 


which it holds concurrently with 


the Administrative Law Judge, in 


disposing of the petition herein. 


This Board, like the Administra- _ | 


tive Law af udge i 1s without authority. ss 
to declare a state statute unconsti- - 


tutional. Only. the Courts have the . 


20.04; Public U tilities Commission 


_ of California v. United States, 355 _ 
U.S. 534, 539 (1958). ae 


Moreover, it is the policy of the - 


: Department of the Interior to ex~. 


pepe the exhaustion of a petition- 


tionality of an act the Department. 
is charged with following, so. that 
he may pursue the proper relief in 
the Courts. Estate of Benjamin 
Harrison Stowhy, 1 TIBIA 269, 79 
LD. 426 (1972) and H’state of Flor- 


ence Bluesky Vessell, 1 IBIA 312, 
79 T.D. 615 (1972). Such a policy not 


only affords prompt. relief to the 
petitioner but, also, assists Depart- 
mental officials in meeting their re 
sponsibilities. — 

Since no other grounds, other 
than ‘the: constitutional, issue, are. 


7 Indian - “Phibes: 


“ADMINSTRATIVE, APPEAL. oF MARGARET. PHILLIPS. ‘BLIXT 
| U. AREA DIRECTOR, BILLINGS. age 8 


ae eal 


May. 16, 1975 


i given in. ne of the: > pelition: 
herein, the ayes must be denied: 
| and dismissed. a 
NOW, THEREFORE, hy virtae ; 
of the authority delegated to the 
Board of Indian. ‘Appeals: by. the - 


Secretary. of the Interior, 43 CF R 
4.1, it is hereby ordered: 


‘(L): That the’ petition herein is- 

_ DENIED and DISMISSED, and L 
(2) That this decision shall eee xe We 

executed - and distribution made » 

thereof by the Administrative Law 7 = 

J udge i in accordance with the pro- _ 


visions of 43 CFR 4.296: 
This decision is final for the De- 
peruneake 


Re een eo Witson, 
~ Administr ative Laaw J wee 


I concur: ‘ = nS ay oll 


Davin J. McKer, , 
| Chief Administr ative. J udge. 


| pre cuneate APPEAL OF — 
MARGARET PHILLIPS BLIXT 


ae ve aes: 
AREA DIRECTOR, BILLINGS 


2 IBIA 295 


> Appeal. from an administrative deci- 
| Bureau of 
7 Indian Affairs, affirming a decision of. 

‘the Area Dir ector, pines Area Office. | 


sion. of the Commissioner, 


| Afirmed. 


Tribes : Organized Tribes 


by the Area ‘Director, 


Decided May 16, 197 74 


| Generally—Indian 


‘Ordinances or ‘egadluticas ped! ‘wider ne 
popular referendum of: the general mem-: ae. 
- bership of the tribe cannot override, sup-. 
- plant, or compromise restraints contained, 


in a. 2. tr ibe’ s constitution and. charter. . 


"APPEARANCES: Margaret Paps a 
Blixt, pro se. | vt 


OPINION BY. - 
ADMINISTRATIVE JUDGE. meh 
WILSON 8 


INTERIOR BOARD OF 
INDIAN APPEALS 


“This is an appeal filed by Moe 


garet Phillips Blixt, a member: of. _ 


the Confederated Salish and. Koote- 


nai Tribes of the Flathead Reserva-' 
tion of Montana, hereinafter refer- Bo 
red to as the appellant, from:the, _ 


decision of the Commissioner, Bu- % 


-reau of Indian Affairs, issued "Feb- 


ruary 22, 1974, which affirmed the: | 
decision of July 26, 1973, rendered - 
Billings,. 


- wherein. he disappr oved Tribal Or- | 


dinance 55A. 


The’ appeal herein was tre als- 
ferred to the Director, © Office. of | 
Hearings and Appeals by special ~ 
delegation of authority from the .. 
- Secretary’s office, and by redelega- . 
tion of authority from the Director’ ee 
- to this Board, copies whereof are. 
attached and identified herein as ° 
| Appendixes “A and SB", bua ig 
tively. | he 
A finding is : made that the ee < 
.. .herein. was timely. filed. and. notice. 
- is. hereby given that the appeal... 
herein is docketed we this Board. for: — 
= decision. Nel ae Bie, el ee 


“DE :CISIONS | 


aan 


oe, ok furthe er: finditig: is eae tee 
“ae the appeal record is. considered ade-. 
a “ quate. and ‘sufficient. upon. which to 
-- pase-a: decision. Accordingly, this. 
appeal will be disposed of forth- 
. with without requiring the filing of: 
ae further legal briefs: or: atements, 
Dy. the parties concerned, | | 
-. JThis case arises from an ordi- 
~ nance approved. by the general” 
“membership of the Confederated 
-., Salish and Kootenai Tribes pursu- 
ant to Section 4, Article IX, of its . 


as Constitution. 


The ordinance i in question’ iden- | 


ae tified as 55A states as follows : 


Be it enactéd. by the Tribal Council of 
“> the - Confederated ‘Salish and pecoier ad, 
: . Tribes thats, <. oo" | 
“J, “Ninety (90) percent of tribal income — 


ae shall De. paid out per capita. 


ee ee Ten. (10) percent of tribal jncoue 
: shall be retained for administrative pur- 


oF. THE ‘DEPARTMENT: OF THE INTERIOR | 


‘ 


Dikecions. Sere to ree Coane! a) 
~ sioner,. Bureau. of. Indian ‘Affairs, a 
pursuant to 25 CFR 2. The appel- 

7 lanti in support of her appeal stated : 


This: appeal | is made’ because the ac- 


tion of the Area Director in disapproving 


or means of. sai the actions of > 
the Tribal Couneil. , 


‘A. 


‘poses. to: be. expended as the -Tribal _ 


Council. determines. in the tribe’s best 
i: “interest. : : —— 
a BS No, expenditures shall be made from. 


oS the. ‘reserve ‘funds unless approved by = | 
os. tions en the power of the tribal council to . . 


a expend. tribal funds and: provide for. per 
~The Ar ea Director ander date of | 


Sete 26, 1973 , disapproved the ordi- | 


os | ‘the people in a referendum. 


12 hance on. the following basis: 


on . * “That the. mandatory 90. mereent: 
es foun for a per. capita payment places: 
~ Yimitations on the Council which are not - 
. in accordance with the Constitution and 
- Charter [of the Confederated Salish and 
~ Kootenai. Tribes of the Flathead Reserva-: 


ee | tion, Montana], 


a “The. apeelant: as a ‘member of 
J said Confederated Salish and Koo- 


~ tena Tribes, after first requesting . 
and’ receiving clarification of the 
. Director’s decision of July 26, 1973, 
19 on ee! 24, A197 3, sppealed the | 


‘grams. 


Ordinance BBA in. effect appears to void. ces 
‘the results of a tribal referendum which 


according to the Constitution is ‘binding 
on the Tribal Council.: This: leaves the 
affected. Tribal members with no recourse 


The Commissioner ; in he ae oe 


of. February 22, 1974, wherefrom. 


this appeal has been taken, as basis. 


. for his a among other things 
_ stated: ms | 


Because of the legal uncertainties: I must. 


deny. your appeal and confirm » the .de- 
cision. of. Area Director : Canan as set | 


forth in his letter of July” 26, 1978, to 
the Tribal. Chairman. If it is the desire i 
of the tribal members to amend their.. 


constitution and corporate charter the 
means for such amendments are clearly: 


spelled out in those documents. Tf you or 


other tribal ‘Members wish to. ‘initiate ats 


an. amendment. to place further limita- 


capita. payments, T:am sure that the tech- - 
nical advice of the Bureau of Indian Af-. 
fairs. would be. ‘made. available to- assist 
in drafting a proposed amendment, and 
to advise as to the particular consequence 
of such limitations on tribally funded pro- 
While. it:-might: be desirable to 
place further limits on the tribal coun-- 
cil’s authority to spend funds, care should. 
be-taken to prevent reduction of ce 7 


| “services: from. the tribe. 


“Section 1 (h) Z Article VI, eons .. 
the Tribal Council to appropriate 7 
for tribal use without the review of | 
the Secretary an amount not to ex-. 


ceed $25,000. We note the limitation. | 


set mn therein was effected Dy an 
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7 Aetee of the general membership | 


- pursuant to section 16 of the Act of 


June 18, 1984 (48 Stat. 984), as 
pS ea by the Act of June 15, 1985 - 
(49 Stat. 878). Accordingly, any. 


changes thereto would require an 
amendment in accordance with 
Article X of the Constitution and 25 
CFR 52. It therefore follows that 


the ordinance in question. passed 
pursuant to Section 1, Article TX, 


cannot be interpreted. or construed: 


as. amending Section 1(h), Article 
‘VI. Accordingly, we find Ordinance: 


554. cannot. legally override, sup--. 
plant or compromise the restraint or 


limitation. mandated on the Tribal 
Council” by’ Section 1(h), Article 


~ Section 8 of the Corporate Char- 


ter of the Confederated. Salish and — 
Kootenal Tribes limits the distribu- | 


tion of profits that can be made in 


any one year. Section 8 provides: 


ANY such distribution of. profits in any. 


one year amounting to a per capita cash 
payment of $100 or more, or amounting 
to a distribution of more than one-half 


of the acerued surplus, shall not be made 


; without the approval. of the seers of 
. the Interior. 


Accordingly, we: further find and 


~ conclude that any change in the lim- | 
‘tation as set forth in the Charter 

- would require an amendment in ac- — 
_cordance with Section. X of. the 


Charter and 25. CFR 52. 


‘The appellant in her ) to the 


| Seoretary contends: | 


(1) That: Ordinance BBA was proc- 


aged in. accordance. with Section 1, Arti- 
ele TX of the Constitution of the Con- 


_ federated Salish and Kootenai Tribes of 


550-433—74——_3__ 


the Flathead Reservation, Montana which - 
reads : did a 
Section 1. Upon a penton of at least a 


one third (14) of: the eligible ‘voters ‘of Ce 7 


the Confederated Tribes; or upon the ré- 


quest of a majority of the members of the | 


Tribal Council, ‘any enacted. or proposed. : 


ordinance or resolution of the Council; — 
shall be submitted to a popular. refer- - 
--endum, and the vote of the majority of 
the qualified voters voting in such refer-. 
-endum, shall be conclusive and. binding: ae 


on. the Tribal Council, provided: that at. : 


‘least 30 per cent. (30%) of the eligible | 


voters shall vote in such election. 


(2) That the Ordinance. should be 

| Handled as an amendment to the Consti- - _ 
tution since it was processed in the samé 
. Iaauner as required. for. amendments. 


(3) That the. Ordinance is binding. on | 


the tribe until it is amended pay a sub se- 
‘quent referendum. | | 


In reviewing the teeeed: eves ap- - 
pears to be one basic issue which Tre~ 


| quires resolution by this Board. The o 
issue is: | 
Does: Ce ate: 5A. as ee - 
under Section 1, Article TX, over- 


ride or supplant the restraints and | 
limitations set forth in the ‘Tribal: 


Constitution “and the Se - 
| Charter? 7 


Section 1(h), Article VI, pre 


~ vides: 


To appropriate for tribal use of pote 
reservation any ‘available, applicable. 


funds in the tribal treasury; ‘provided _ os 
‘that any such. appropriation in excess of : 


$25,000 shall be subject to review by the 


, Secretary of the Interior. 


It would Eherafoxs follow that Ordi~ ae 


“nance 55A cannot legally override | 
or supplant or compromise the re- 
straint set forth in Section 8 of the | 
Charter. . 


| In ee we ‘find. that Ordis 
= nance 55A, at the most, attempts to. 
es ‘override’ and-supplant and compro- © 
- mise Section 1(h), Article VI of 

the. Constitution of the Confeder-— 
~~. ated Salish:. and. Kootenai . Tribes 


| Charter © “of 


and Section’ 8 of the “Corporate 


| dated February. 22, 1974, must. be 


_ and ‘the same. 
. FIRMED. 


7 Wa CONGUR: 


ao ene W.. 7 Rocrrs” rr a 


a Supmmor: RecoMMENDATION Tsar 
Ta. Orrice OF Hearrnes. AND - 


‘This’ decision — ‘is Gar for ‘the 


- : Department of the Interior. 


Anatom H. Wie 


“Adminis trative J wd ge. 


 Mrronent J. ie | 
— Administr ative Judge. 


Dae J.McKrn, ae 
es Administrative Judge. Lee 


| APPENDIX ae a 


tie, ak he May 2 Uy, oe 
-Memoranpum 
: Bos Hirr 


Areas BE Detnearep THE, Av- 


_ DECISIONS or. THE ‘DEPARTMENT OF THE INTERIOR, : 


| said Confederated: 
Tribes, and, contr: ary to the belief 
of the appellant, is not legally bind- 
ing ‘upon the Tribe to the extent 
of removing the restraints and ‘lim- 
 itations set forth in the Constitution 
and. Charter of said: Confederated 
‘Tribes. | ad 
For the: reasons: ‘ioeiabote set 
: forth, the decision of the Gommis-’ 
-. sioner, ° ‘Bureau of Indian Affairs, 


is. Aereby.. AR 


“1StLD. 


“?HORITY: apg. epen hee 


’ From Dxciston oF THE: Bureau nec 


OF INDIAN AFFaIRs. 


In response to your r equest for com- 
ments on the subject. question, at- 
tached i is a memorandum from Bill | 
Gershuny. prepared. at my" request 


which reflects the position of this 7 


office : 


Tole Enrollment appeals ioala 


‘continue to be handled in’ accord- 


ance with existing procedures, 
2. All appeals except enrollment: - 
appeals could well be handled by 


_ the Office of Hearings and Appeals,. 


and it is recommended. that author- 
ity to review such appeals be dele- 
gated to. the Board of Indian | 


Appeals. ae bs free 
Ww. L. Rogars., + 
— "APPENDIX “B” ee : 
| ce e “ Aprit 4 16, 1914 | 
‘Meoua souk 7 


‘To: Cuer a ees J UDGE, 


Boarp or Lyptan APPEALS” ane 


From : ‘Director | 


7“ Sunszor: Derzcarion OF “Aurion - 


ity. 


| ‘Pursuant :. a" aes. of the 


Director, Office. of ‘Hearings and’ 


Appeals, to appoint Ad Hoc Boards | 

of Appeal, 43°-CFR 4. 1(5), the | 

. Board of Indian. Appeals i is hereby 
authorized to consider and rule upon: 


appeals from decisions of officials _ 
of the Bureau of Indian Affairs and’ 
to issue. decisions thereon, deciding 


finally for the Department. all ques-. 
| tions of fact and law Dy for 


tes 285] a 


the complete. isa iced: ‘of ‘the 


‘ Issues. This ad hoc authority shall. 
. remain in force and effect until the 


Board’s authority. to hear such ap- 
 peals: is published in the Feder a 
ea 8 


Ja AMES R. RICHARDS... os 


ASSOCIATED. DRILLING, ‘INC, 
38 IBM A. 164 . 


Decided ut ay 1 6, 1974 


Appeal: by Aascciatal’ Drilling, Ine, 
from a decision of the Administrative — 


Law Judge dated May 11, 1973 (Docket 


No, PITT 72-194-P), assessing a civil © 
monetary penalty of $350 for five vio- 
lations of the Federal Coal Mine Health sf 


and Safety Act of 1989. 


| Agirmed: in part: pnd reversed. in 


Federal Coal Mine Health and Safety. 
Act of. 1969: Administrative Proce: 


dure: Findings: 


Where an. Administrative Law Judge | 
- fails ‘to incorporate in. his decision. ap- 
- propriate findings of fact or to state the 


reasons therefor, as required by the Ad- 
ministrative Procedure Act, in lieu of a 


remand, the Board may. make the ap- . 


propriate corrections for the Department 
in accordance ‘With the evidence. of 
record. : 


| Federal Coal Mine Health a Safety | 
Act of 1969: Unavailability or Kquip- | 
i ment, Materials or Qualified Tech- 


| nicians: Assessment of Penalty 


. Congress. never intended that a notice of 


violation be issued or a civil penalty as- 


sessed, where compliance with the 


ASSOCIATED. DRILLING, an a 
* May 16, 1974 Be 


mandatory health’ or: safety standard: is 


impossible due to. the. unavailability. ‘OF. 


equipment, materials, or. qualified. tech- 
nicians. a ee a 


| APPEARANCES: | 
_ Esq., Philipsburg, Pennsylvania, At- 
_ torney for appellant, Associated Dri 
ing, Inc,; Robert W. Long, Esq., As-— 
“sociate. Solicitor, J. Philip Smith, Esq., 


Richard 1 Mw ee . 


Assistant Solicitor, and Richard ve 


Backley, Esq., Trial Attorney, for : 
appellee, 
| Safety Administration. 


Mining © Enforcement and 


OPINION BY CHIEF ADMIN: . 


: ISTRATIVE JUDGE ROGERS. 


‘INTERIOR BOARD OF MINE . 
OPERATIONS APPEALS © 


| Factual sill Procedural. 
&B achground | 


The Bursa of Mines; now y Min’: 


ing Enforcement and Safety: Ad-. 
ministration (MESA), on May 24, 


1972, filed a, petition for the assess- : 


ment of civil penalties against As- 
sociated Drilling, Ine.. (Associated) by 


charging such operator with nine. 
violations of the Federal Coal Mine - 
Health and Safety. Act: of 19692. 
with respect to the operation, of its. 


Kephart ‘Mine. 


This proceeding was brenehe: to 7 
hearing on its merits before an Ad= 


ministrative Law Judge (Judge). at 


Pittsburgh, Pennsylvania, on 
December 7, 1972. In his decision, 


rendered May 11, 1973, the Judge 


vacated four of the alleged viola-. 


tions and assessed. penalties im the / 


APL, 91-173, 83 Stat. 742-804, 30 U. S.C, :. 


. §§ 801-960 (1970). 
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total amount of $350 on the ae 
five violations charged. | 

| ~ Associated appeals to this Board 
from that decision contending that 


the J udge erred by making Seon. 


ous findings with respect, to the 
‘ statutory criteria in assessing 
- penalties on four of the violations, 
~ and further that the Judge erred by 
, finding that a violation ee 30 CFR 
75.803 occurred as alleged in Votice 
No. 1 RGN, June 10, 1971. Associ- 
ated requests the Board to remand 
- the proceeding to the Judge for ap- 
_ ~propriate correction of the. decision, 
or dismissal. : 


of ssues ‘Presented for Review 


aor A. Whether the J udge erred by 
failing to conform to § 557, Title 5 
of the U.S. Code (Administrative 


Procedure Act) requiring specific © 
_ findings of fact and stating reasons 


for certain findings. - 

OB, Whether the evidence is sufi 
~ cient to support a violation of 30 
. CFR 75.308 as alleged 3 roy a otice N 0. 
- 1 RGN, Tune 10, 1971, | 


Piaason 

toe 2D 
| We agree with the operator on 
_ this issue that the Judge technically 
erred: by not making certain spe- 
: cific findings and by failing to state 
; reasons for other findings. How- 


ever, we consider these deficiencies 


: to be harmless and subject to correc- 


tion. by. the Board on the basis. of | 
the r ecord made and without: requir- 


Oe DECISIONS © oF THE DEPARTMENT. OF. ‘THE INTERIOR | 


. [gi LD. | 


ing mstnentl as suggested by Kssooi: , 
ated? | 

The Judge acs the fclownig 
basic findings of fact: (1) that As- 
sociated’s mine produces approxl- 
mately 800 tons of coal per day and 
employs approximately 86 miners 
underground; and (2) that there 
is no evidence in the record of a 
history of previous violations. 
Therefore, the Board finds: (1) 
that the mine was relatively small 
and that the. penalties Imposed. are 
not disproportionate to the size of | 
the operator’s “business; and (2) 
that there is no history aE Previous 


- violations to’ be considered, in this 


proceeding. | 
While true that ae J ae did 
not make a specific finding on the. 


effect the monetary penalties would _ 


have on the operator’s ability to. 
continue in ‘business, there is no evi- | 


dence in the reco rd on this criterion. 


Therefore, we must assume that the 


_ penalties sripoeed will not adversely 


affect Associated’s ability to so con- 
tinue.’ Based upon such assumption, : 


we find that Associated’s ability to 
continue in business will not be ad- 
versely affected by the penalties as- | 
_ sessed. The record supports the 
Judge’s finding that all violations 
charged were abated promptly and 


in 200d faith and we so find. 
The operator’s specific obj mens 
to the Judge’s findings on negligence 


28ee Buffalo Mining Company, 2 IBMA 
226, 80 LL.D. 630, CCE Employment Safety 
and Health ‘Guide, par. 16,618 (1973). 

3 Hall Coal Co., 1 IBMA 175, 79 I.D. 668, — 
CCH Iimployment Safety and. Health Guide, 
par. 15,380 (1972); mp ene ce Company, 
SUD TG, fn.2. - | | 


285] 


aad gravity. Sk respect to four 
of the five alleged violations are as 


- follows: 


_ Notice No. 1 RON, April 9, 1971, 


2 charges a violation of 30 CFR 75: 


801, in that: “The quantity. of air 
passing through the last open cross- 


~. e@ut in the set of rooms off 5 left : Was 


6,820 | cubic feet per. minute,” 
whereas | the regulation aon 


9 ,000 cfin. 7 
In assessing: a penalty of $50, the 
Judge stated that this violation was 
“not serious” and, further, that “the 
- degree of negligence was not great.” 
Associated’s only objection on this 


is that it was error to make a find- 


_ ing of any comparative degree of 
negligence. Although we agree that 
in this case there ced be only a 
| finding of neg gligence, or non-negli- 
gence, we think this objection is not 
sufficient. to justify a modification 
of the J udge’s assessment. The evi- 
dence shows (Tr. 9, 10, 11) that a 
. loose brattice cloth ‘eset the vio- 


lation and that the operator had a 


- duty to check and tighten the line 
_brattices, but. apparently failed to 
do so. We affirm the assessment. of 
- $50 for this violation. 

Notice No. 2 RGN, June Lo T97 T. 
charges a. violation of -30— CER 


75.516, in that: “The power cables _ | 


of a mandatory health or safety - ‘Stand- 
ard 


for thie two pumps in 3 butt were 
in contact with posts and the ribs at 
~ mnany locations.” On this charge the 
Judge confined his findings on neg- 
: ene and gt ay to the 1 following 
statement: “* * * While negligence 


was. involved in allowing the con- 


| dition to exist, the. gravity was 
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small.” The.J dws assessed ike. pen- 
alty of $50 for this violation. . 
' Associated objects to this finding | 
on the ground that the J udge failed 
to give any reasons for his dng. 
of negligence. 3 
Here again, we think the J udge.. 
should have stated with more clar- 
ity reasons for his finding but his 
language did at least. show that he - 
found the operator negligent: and 
the violation not grave. (Tr. 28, 29, : 
30.) We, ther efore, affirm the assess- : 
ment of $50 for tag violation. ©. 
Notice No. 3 RGN, June 14, 197; ; 
charges a Violation of 30 CFR ; 
75.1100, in that: “The 10 temporary 
pumps were not provided with a. 
extinguishers.” : ‘a2 
On this charge, Nese tea arg ues 
that, “since the Administrative Law. | 
J ndge found that the violation was © 
hon-serious pr esumably — because. 
rock dust, was at each location, that - 
a most minimal penalty should have 
been assessed, and that an assess- 
ment of $100 is entirely too great. 
for this type of violation.: - (talies 
supplied. ” | 


We note that section +1092) (1) : 
of the Act pr ovices ri speneee 
part: 


* Each occurrence of a violation ° 


may constitute a 


eeparate of- 
kok Ok 


fense. ae 
In view of that, provision, it is ap: | 
parent that the Judge treated. the 
failure to have a fire extinguisher . 


for each of the ten: pumps: as sepa-~ 


rate offenses and thus assessed a $10: 
penalty for each such offense. We. 


DECISIONS. OF THE 


288 


: fade no error in oe J udge’ S ‘ruling. or> 


- any abuse of discretion in making | 


. these assessments.. Therefore we af- 


F firm: the total assessment of $100 , 


- on this charge. 
“Notice No. 2, RGN, June 16, 1971, 
7 a. a violation of 380 CFR 
45.1105, in that: 


pumps at the high top and 1,000 


feet. ‘outby 1 butt were not coursed. 
directly into the return,” as required 


- by the regulation. 
With regard to this violation; As- 


a sociated notes that the Judge made | 
no finding of fact as to whether the - 


violation was serious, and did not 
discuss, in his decision, negligence 
or any facts upon which he based 
tis finding of negligence. 

~ We agree with Associated. to the 
: extent that it would have been better 


- if the J udge had made specific find- 


ings on negligence and gravity re- 
garding this violation. However, the 
‘evidence shows that the operator 
abated the violation by installing 
conduits. to direct: smoke’ from the 
pumps into intake air (Tr. 52) and 
the mine foreman, Mr. Kowaleyk, 
- testified that he was unaware of the 


requirement for this safety stand-. 


ard. (Tr. 58, 59): We find no evi- 
dence in the record on the matter of 


gravity and, therefore conclude that — 


the Siclation was not grave. It is 


clear, however, that the operator 


was negligent by violating its duty 


to become informed of the require- | 


‘ment of the safety. standard in- 
volved, and the Board ‘SO finds. 
(Italics supplied.) | 


= Omission of the _— Bndings 


DEPARTMENT OF: THE INTERIOR 


| “The alr current | 
- used to ventilate the two permanent - 


by the J nave having on suppliad . 7 
by the Board and no prejudice to 


the operator appearing therefrom, 
we see.no reason not to affirm the — 


; assessment of $50 for t this violation. 7 


2: 
. With respect to the fifth notice of 


violation involved in this appeal, 
Note No. 1 RGN, June 10, 1971, 
Associated contends that the Judge 


erred by finding that a violation of © 


~ 80 CFR 75, 808 had occurred. ‘We 2 


agree, 
The subject notice (Govt. Ex. No. 
22) described the conditions and 


practice which instigated its issu- : 


ance as follows: 


The preshift examinations of the belt 
conveyors did not include tests for meth- 
ane with an electrical methane detector. 
The preshift examinations of the mine 
for the day shift and: the preshift exam- 
inations of the belt conveyors were not 


made by certified persons, 


| The evidence established that As- 
sociated, on June 10, 1971, did not. 
make tests for methane with an elec- 


trical methane detector as required. 
by 30 CFR 75.308. (Tr. 48, 76, 77.) 


‘However, the operator introduced 


evidence that’ it possessed an. elec- 
trical methane detector but that on 
the date of the inspection. it was 
being repaired. The detector had 
been. forwarded to the repair fac- 
tory on May 97, 1971, and was re- — 


- turned on or about June 14, 1971 a 
(Tr. 76, 77). During the period of 


time the detector was under repair, 


methane tests were being regularly © 


conducted by use of a flame safety 


lamp. on Th iO) Additional ‘evidence | 


[81 ED. ~ 


me 3 7: 


| was Pe $6. the effect that at the a8 


. possible due to ‘unavailability. of. equip- 7 
. ment, materials, or qualified. technicians. 7 


8 time of the alleged violation, meth- 


_ane detectors were difficult to obtain 
on the market because, “the Bureau _ 
of Mines had bought readily thou- - 
sands of them and. we [operators] | 


«ouldn’t get them.” (Tr. 77.) ‘The 


inspector also testified that in June- 
of 1971, methane detectors were 
“The 


difficult, to. obtain because, 
market. had used’ them up at some 
dime during that period.” (Tr. 44.) 


The evidence. also. established 


that the preshift examination of 
the mines for the day shift and the 
preshift examinations of the belt 
conveyors were not made by certi- 


fied persons (Tr. 44, 82). However, _ 


_ the operator inteoduced evidence to 
the effect that on:some date prior to 
February 24, 1971, it had requested 
from the Bureau of Mines a tempo- 
vary Qualification (Methane De- 
tector) for Mr. Michael Kawa, Sr., 
the individual who: had been per- 


2 forming the inspections (Resp. Ex. 
3). On Websuacy 24,.1971,; the op- 
- erator received a letter on the | 


Bureau which stated that the op- 
erator “should be receiving notifica- 


tion of temporary qualification 
-» within a week or two” for Mr. Kawa. 
(Resp. Ex. 4). The operator was 
advised on. August 18, 1971, that 


Mr. Kawa was qualified for methane 


7 detecting (Resp. Ex. 2). | 
In Buffalo Miuming C ompany . the 


- Board held i 1. pertinent. part: 


#8 We conclude that Congress did 


mot intend that * * *a civil penalty [be] 


assessed where compliance with a man- 


‘ ‘Supra, fa. 2. 
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as 


datory ‘health 3 or Poe standard i is im- — 


In view of the evidence discussed. ‘ 
above, we find that the rationale of 


Buffalo is applicable in this .case. 7 
. Although © 
prima facie case, we believe the evi--. 


MESA established a 


dence introduced by the operator: 
preponderated because: first, the 
electrical methane detector required 
was clearly unavailable to the Op 


erator at the time of the inspection; | - 


and secondly, because of the. unex- 
plained delay of the Bureau in act- — 
ing on the request of the operator, 

to ice Mr. Kawa certified. Accord- 


ingly, we conclude that Wotice of — 
Violation No.1 RGN, June 10,1971, 
should be vacated and: the. penalty ae 
- assessed by the Judge i in the amount é : 


of S100 set aside. 
| ‘ ORDER | 
-WHEREF ORE, Sueaunee: to the: a 


| authority delegated to the Board of - ; 
Mine Operations Appeals by the — 


Secretary of the Interior (43 CFR. 

4.1(4)), IT IS” 

ORDERED: 
1. That the ccna. of the ‘Ad- a 


. ministrative Law Judge BE, and 
“HEREBY IS, AFFIRMED, as _ 
hereinabove modified, with respect aie 


to Notices of Visiotion Nos.1 RGN, - 
April 9, 1971; 2 RGN, June 4, 1971; 


ne 3 RGN, Juni 4, 1971; and 2 RGN, s 
«June 16, 1971, ; | 


2, That the taedeen of the eee 


qaistratice Law J udge BE, and | . 
HEREBY Is, REVERSED, with ~ 
| | . respect, to a otice, oe Violation Ny 0. H . 


HEREBY 


‘Be 290 ea: DECISIONS 


| ‘RGN, June 10, 1971; and that this’ 
—- Notice IS HEREBY VACATED. 
_ and the assessment of $100 thereon 


IS SET ASIDE; and 


.. 8. That the operator pay, as civil, 
pene in. this proceeding, ‘on or | 
before. 30 days from the date of 
- ‘receipt of this: decision, the total 


| — sum of $250. 


es E. iaceas JR, 
@ ee Administrative I es | 


T CONCUR: 


; Dav Daan. - 
- Administrative J udge. 


| aie ‘RELOCATION 
ASSISTANCE APPEAL OF - 
JOHN ROBERT MAYTAG 


“dona 50 
~ Decided May 1 1”, 1974 


| Appr froin a determination dated 
- “March 4, 1974, by the Chief, Division 
- of Land ‘Acquisition of ‘the: Rocky - 
- “Mountain Regional. Office of the’ Na-_ 
| tional Park Service, Denver, Colorado, | 
fa disallowing, in part, a claim for relo- 
cation assistance benefits in connec- 
tion with the acquisition by the United : 


. - States. of Tract No. 01-108, Florissant 
Fossil ' Beds National Monument, 
Colorado. + 


"Affirmed, 


: APPEARANCES: Robert J. Beriise 


” Esq,, Gould, Moch and Bernick, Coun- 
 ‘selors at Law,’ penvel Colorado, for. 
= appellant, 


- Uniform Releention Cae and 


: | Real Property Aomention Policies . 


OF THE DEPARTMENT OF THE INTERIOR | 


(1970), | 
- connection with the acquisition by — 
_ the United States on August 6, 


‘[SLLD. 


| aa of 1970: Catone Relocation | 


Assistance: Moving and Related | 


Expenses: Generally 


ie Benefits under the Act and implementing 
regulations do not. include reimburse-— 


ment for moving and related expenses in. 
removing a cowsbed from the acquired _ 
lands .where that structure was pur- — 
chased as part of the realty,acquired by 


the United States and it was removed 


under authority of a provision in the deed 


of conveyance which reserved tothe | 
| grantor for a certain term, the right to — 
-_- remove all improvements removable from 
‘the land without damage to the land it- 


self. 


OPINION BY US. PATTON 


OFFICE OF HEARINGS 
AND APPEALS 


J ie Robert Maytag” ee ap- 


 pealed from a determination dated _ 
- March 4, 1974, by the Chief, Divi- 


sion of mer Acquisition of the 


Rocky Mountain Regional Office of 
the National Park Service, which _ 


disallowed, in part, his claim sub- 
mitted February 27, 1978, for cer- 
tain relocation assistance benefits 


| under section 202 of Title II of the 


Uniform. Relocation Assistance and 


Real Property Acquisition Policies | 


Act of 1970, 42 U.S.C. § 4622 
asa displaced person, in 


1970, of real property identified as 
Tract No. 01-108 of the Florissant. 
Fossil Beds National Monument, — 


Colorado. Disallowed was-an item ~_ 


of $1,750, claimed under. subsection 
202 (a) ( 1) of the Act as reimburse- 
ment for actual moving expenses in-: 
curred in disassembling and remov- - 


UNIFORM RELOCATION ASSISTANCE APPEAL OF 
| J OHN ROBERT MAYTAG 


~. 


May: 17, 1974 


‘ing: a Jcowaiea from the acquired 
lands and reassembling it. upon 


other. land owned by the claimant: 
_ The Chief, Division of Land Ac- 
quisition, held that this item was not 
‘reimbursable ‘because the Act pro- 
vides for reimbursement of costs of 
? moving: personalty only and not for 


moving’ réalty. His opinion that the 
- eowshed ° constituted realty was 


7 founded upon the following clause 
in the deed of conveyance of the ac- 
quired lands to the United States 


- which authorized removal. of the 


cowshed: “RESERVING unto the 
Grantor the use of the herein de- 
scribed land for ‘grazing ‘and hay 
mowing, and the right to remove all 
improvemerits to the property which 
ean be removed without damage to 


the land itself, such right of use and. 
~ removal to terminate within ten 


(10) years from: date hereof.” Cor- 
respondence in the record discloses 


that prior to the March 4, 1974,-de-. 


_ termination 'the claimant’s attorneys 
were advised by the Rocky Moun- 
tain Regional Office that improve- 
ments on the acquired lands were 

regarded as part of the realty on 
the date of the deed, the grantor 
having reserved in hat instrument 


the ght to regain title only upon 


severance of che; improvements from 


the land, and that the Act does not: 


7 provide for payment of moving 
costs in regard to realty where the 
nature of the property changes due 
to occurrences. subsequent to the 
_ execution of the deed. 
_. In the:appeal, as in the claim as 
| first presented, the appellant’s posi- 


tion is that in her clr eae of - 
the case the cowshed was not. realty. 
but personalty. In support of this 


view he submits that the intention _ 


of the parties concerning the reser- _ 
vation in the deed was that title to 


‘improvements on the land would re-. 
main in the grantor, subject to de- 
feasance only if the improvements 
were not removed within the pre: 


scribed 10-year period, and,. there-_ 


fore, that the parties agreed, at the — 
time of execution, delivery: aia aC 
ceptance of the deed, that the cow: 
‘shed was to be’ rad as person- | 


alty wpon:severance from the real 
property or as a chattel real;-which | 
is also personal property. The ap- 
pellant asserts that the Government 


‘itself recognized the nature‘of.im- — 
provements such as the cowshed to.” 


be personalty in the instant case in ~ 


that it purchased a red barn on the . 

acquired lands and required him, as 
vendor,.to execute a bill of sale for ~ 
the conveyance of title rather ee 


2 deed. | . 
The record ack that substguents a 


to the taking of the appeal. the — 


Chief, Division of Land Acquisi- — 7 


tion, by letter dated March aT, 1974;: Lo 


aaced the appellant of regulation | 


41 CFR 114-50.601-2 (38 F.R. 3978, 


February 9, 1973), providing, per: 


tinently: “The following expenses: ; 


shall not be included in the moving 


expense payment required to ee 


made by § 114-50.601:* * * (b) Cost 7 


of moving structures | or other: im- 


provements in which the displaced. | 
person reserved ownership, except 
as otherwise provided by law. sais nae : 


‘DE CISIONS. or THE 


292 
| cok response. ‘the ‘appellant “ ques-. 
tioned whether the regulation was 


: - applicable 3 inthe instant case’ irias* “ 
_ much as it-was adopted aftér’ the. 
: ” conveyance: of title with reservation: ° 


of the right to’ remove. improve-". 
-. moents on the acquired lands. Fur- 
“3 ‘ther, he: questioned: the -validity of | 

the’ regulation, ‘asserting «that “his 


claim «was ‘submitted under’ the 


statute’and that the statute cannot 


: - be restricted or modified by the De- 
_. partment’s regulation. Thereupon, 


| cf on April 4, 197 4, the Acting Chief, 
_. Division of Land: Acguisition, re- 


_ plied that .the. cited regulation. is 


2 applicable i in this case because it was 
in effect. at. the time of the submis- 
sion of the appellant’s: claim on 
- February 27, 1973, having become 
_ effective on February 9, 1973, and, 
* further, that the ogc ir was 
_ properly adopted by the Depart- 
 Inent as necessary in administering — 
_ the Act, pursuant to authority con- 
_ tained in section 918 of the Act, 42: 
' U. 8:C. § 4633 (1970). 
_. - No evidence has been se cenit 
| “ear which would establish that 


: is the-intention of. the parties was 
other than that expressed in the 


% language of the deed. By that in- 


strument title to the land, “together _ 
. with all appurtenances | thereto,” 


7 -passed to the United States. No 


“structures or improveemnts were — 


| excepted from the grant. The reser- 
_ vation in the deed provided only. the. 


right of use of the land by the : 
|. grantor. for the purposes and term 


: specified and his right during the 
_ Same period | to remove all i improve-. 
7 nents removable without damage to 


DEPARTMENT or THE INTERIOR 


[81 LD. - 


: éhé land itself, Title to i inoy ie : rs 
" improvements on the lands was to be | 
e ‘regained. by the ‘grantor only: ‘upon 


severance and: réméval of such im-- 
 provenients’ from. the lands: within 


the time: specified; improvements _ 
- not ‘removed within. the prescribed. 


time would remain-in the ownership . 


of the United States:as ‘part of the 


acquired ‘lands purchased . by the. 


United States. Thus the right to.re-. 


move improvements, as agreed upon 
‘by the parties at the time of execu-- 
‘tion, delivery: and acceptance of the 
. deed, was a right to remove part of 
the realty acquired by the United. 
States.t. Although upon severance — 
and removal -from the lands. the 


—character.of such removable - 1m- 


provements may have been changed 


to personal property, the..grantor 


under the deed was compensated for — 


such improvements as part of the 
realty upon execution, delivery, and ~~ 
acceptance of: the deed, in accord- 


ance. ae the gece of ee 


“1We. note: in this connection the aites . : 
provisions contained in section 302° of ‘Title 


III of the Act, 42 U.S.C. § 4652 (1970), 41 


CFR 114-50.304, providing for acquisition. of 
title to buildings, structures, and other im-— 
provements on acquired lands as part of the- 
real property acquired. 

' The appraisal report of record in this case- 
shows clearly that the estimated market value 
of the real property acquisition: included the- 
land and the improvements. thereon, 


corrals, and other small buildings. No -spe- - 
cific value was assigned to the improvements. 


as such, however, on the basis of their design 


for a cattle operation. and not for recreational 
homesite development. which is the highest and 
best use of the property. The. report states : 
“Clearly : a- buyer of the subject property . would — 
buy in. view of its highest and best use and 


although. the property could be used: on an 


interim basis for cattle ranching it is ‘doubt- 


ful that a buyer would pay any more per acre, ~ 


overall, just: because -a barn. and corrals. ate 
on the ownership. ue a ie 


‘the 
latter being identified in the report as a barn, 


UNIFORM. RELOCATION. ASSISTANCE. “APPEAL, OF, 
JOHN ROBERT MAYTAG be 


at 


Hay 1%, 1974 


parties; in the circumstances, mov- 


ing and related expenses incurred in ~ 


_the exercise of the reserved removal 
_ rights are not reimbursable expenses 
for moving of personalty of the 
grantor, as provided for in section 
202(a)(1) of Title. IL of the Act, 
supra. The fact that the United 


States purchased a red barn on the © 


acquired lands subsequent to the 


time of execution, delivery, and ac- 
. ceptance of the deed, and required a 
bill of sale for the tartan of title, 
does | not serve to change the char- 


acter of the improvements on the 


acquired lands as realty. By such: 


action the United States, in effect, 
_ purchased. the right previously re- 


served by the grantor to sever and 


remove the barn from the acquired. 


lands during the period specified. A 
bill of sale was not eapproprate) in 


; the circumstances. 
—, Section 213 of the Act, 49, US. C. 
| § 4633 (197 0), empowers the Secre- 


-tary of the Interior to establish 


such rules and’ “procedures as he 
deems necessary or appropriate to 
achieve both uniformity in inter- 


- preting and implementing the law — 


and the results for which the statute 
was enacted. The ‘above-cited pro- 
_ vision of § 114-50.601-2 of the regu- 


_ lations, precluding payment of the — 


cost of moving structures or other 


improvements in which the dis-— 


placed person: reserved. ownership, 
-was adopted on February 9, 1973 
(38 FR. 3973) and -was in effect at 
the time of submission of the appel- 


-jJant?s claim for benefits under the 


Act on Fabr uary 2, 1973 5) The same - 


regulation also provides, in para- | 
oraph (k)_ thereof, for. exclusion . 


from allowable moving expense 
payments of “such other. items as 
‘the Bureau or Office determines: | 
should be excluded.” ‘The . broad 
language of these regulatory pro- 
visions follows substantially the 
language of the Office of Manage- | 
ment and Budget guidelines for de-. 

velopment of uniform regulations | 


and procedures | for implementing 


‘the Acct, issued May 1, 1972, in Cir- — 
cular No. A-108. The regulatioris : 
are in harmony with the statute and 
- represent a valid exercise of the — 


Secretary’s authority to prescribe cf 


‘regulations under the Act. In view. , | 
thereof.and based upon. the. fore- — 


going analysis of the factual and = 


legal situation presented in this. 

_ case, we find that the costs of moving | 
the ‘cowshed; incurred in the exer- _ 
cise of the conor removal rights, 7 


were properly determined to be - 


nonallowable moving expenses in’ - 
accordance with the purposes and. 


intent of the Act and the imple- “p 
menting regulations. __ 

‘The determination of the Chief, . 
Division of Land - Acquisition, — 


“which disallowed that item of the | 


claim which is the pape aC this... 

appeal, is affirmed. |. 
'This decision constitutes fhe fal 

administrative determination of the. : 


‘Department in this matter. 41 CFR. : 


114-50. 1101-1. 


FRANCES A. Patron, 


8 pene Assistant to the Director. | - 


a _ DECISIONS oF THE 


“THE VALLEY. CAMP 
ee ee 
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| set by the Mining Enforcement and 
‘Safety Administration (MESA) from 


: an initial. decision by an Administra- 
tive Law Judge (Docket No. MORG — 
72-88-P), dated July 9, 1973, vacating 


‘five Notices of Violation and assessing 
- a monetary penalty of $2,35 380 for other 
é violations. | 


Affirmed. in 2 part and Reversed in 


7 part, 


an Federal Coal Mine Health and Safety 


Act of. 1969: Evidence: Sufficiency 


| Noncompliance with one of! the discre- 


tionary criteria for approval of a ventila- 
tion plan does not.establish a violation of 


_ 80 CFR 75.816, unless it is established _ 
-- that the approved venmaon: 1 plan: was 
| violated. 


_ Federal. Coal ‘Mine Health and eae 
. Act of 1969: Respiratory Dust Pro- 


a gram: Computer Printout 


A notice of N on-Compliance is an official 


government recard aud will support a 


'. violation of the respirable dust standards. 


APPEARANCES: Robert W. Long, 


| Esq., Associate Solicitor, J. Philip 


_. Smith, _Esq., Assistant Solicitor, and 
Madison McCulloch, Esq., Trial Attor-. 


: ney, on behalf of appellant, Mining 
Enforcement and Safety Administra- 
; tion, The Valley Camp Coal Company, 


“appellee, has not ta i in this 


appeal. 


DEPARTMENT | OF THE INTERIOR a 


| Decided ie 17, 1974 
MINE OPERATIONS | 


Colorado, 


‘(Si LD. + 


| OPINION BY : 
ADMINISTRATIVE JUDGE 
| ROGERS 


“INTERIOR BOARD OF. 
APPEALS 
| Background 
Federal 


1971, because he observ ed Wat per-_ | 


manent stoppings. were erected ‘be- 
tween the. intake and return air 
course entries in 2 north section off 


2. west of the Valley Camp Coal 
Company’s. (Valley Camp) No. 38 
Mine and were only maintained to 
and including the sixth connecting 
ox apn outby the faces. (80° CFR. 

5.316.) | 


ere Glen aT: Str icklin,. is 
sued Notice of V iolation No. 2 GTS, 
May 24, 


1971, because there were 
several caus of hydraulic oil in the 
5 right off P north section of No. 3 


_ Mine not in closed containers. (30: 
CFR 75.1104.) 


Notices of V iolation Nos. 1 WAL, ; 


May 18, 1971, 1 WAH, June 17, 


1971, and f AIF, August 4, 1971, 


were issued as a result of com-— 
puter printouts received from the 


MESA Computer Center, Denver, 
and which showed non- 
compliance with the mandatory res- 


-pirable dust standards. {30 CFR 
70.100 (a).) 


On April 5, 1972, the Mining eae : 
forcement and Safety Administra- 


| Coal Mine see _ 
William A. Holgate, issued Votice 
‘of Violation No. 1 WAH, May 5, — 
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; tion (MESA) filed a, petition for 
the assessment: of civil penalties. 
against Valley Camp. pursuant to 


section 109 of the Federal Coal - 
Mine Health and Safety Act of 
19692 


of 30 CFR 7 5. 1104. In addition, he 


vacated three Notices of Violation | 
citing 80 CFR. 70. 100(a). There-_ 
aree he assessed a monetary pen- — 


alty of $2,380: for, other: violations 


which are not a ee ot this appeal. ae 


L. ssues Preven on | Appeal 


‘A. Whether the evidence i is suffi- 
cient to establish that permanent 
stoppings should. have been erected 


between the intake and return air- 
- courses in entries and should have — 


been maintained to and including 


the third connecting crosscut anid 


the faces of the entry. 


B. Whether hydraulic oil is a 


: “lubricating oil” which should .be 


kept in’ a fireproof closed, metal . 


container, 


-C. Whether a computer printout 


of noncompliance i is sufficient to es- 


tablish a prima facie showing of a 


violation of the respirable dust 
standards. | 


| APE, 91-173, 83 Stat. 742-804, 30 U.S.C. 
$$ 801-940 ened 


THE. VALLEY CAMP COAL COMPANY 
May i ke ee 


A hearing was held on Sep-- 
tember 13 and 14,1972. The Admni- ~ 
istrative Law Judge (Judge) issued — 
an initial decision dated July 9, 
1973. He vacated Notice of Viola- 
tion. No. 1.WAH, May 5, 7971, al- 
leging.a ‘violation of 30 CF R75.316 
and Notice of Violation No.2 GTS, . 
May 24, 1971, alleging a violation 


Discussion — 


‘ é 


NW otéce of Vibintion No 0. WAH, is 
M ay 6, 1971, alleges the. following | 


violation of 30: CFR 75. 316: 


Permanent stoppings were aueeten De- 


tween the. intake and return air course ; 


nent part: 


A ventilation system and methane and ; ; 
dust. control plan ‘and revisions thereof. . 
suitable to the conditions and the. min-. 
ing system of the coal mine and approved : 
by: the Secretary shall be maouied Dy aes 


oper ator # Ke 


part: 


This. section sets out ‘e criteria by 
,which District Managers will be. guided . 


bustible material such as conerete, con-_ 
-erete’ blocks 


* *.* having 


entries in 1 north section of 2 west and. 
were only maintained to and including the. 
sixth connecting er osscut outby the faces. ie 


30 CFR ‘i 5. 316 prov ides i In pert ti- . 


30 CFR 75. 316-2 provides in 


in approving a ventilation system ;* eB 
(ays Peciancut stoppings’ * * * should 
be constructed of substantial, incom- - 


sufficient oe 


strength to serve:the purpose for which. 


the stopping or. partition is intended. 


we 


** * Such permanent stoppings should be.. — 


erected between the intake:and: return. 


aircourses in entries and should be 


maintained to and including the third — 


connecting crosscut outby the faces of the. 


~ entries. , 
~The udge in vacating oes No- . 
tice of Violation in hig decision » 


stated as follows: 


. Jt is the position of (AMSA). that: 

perinanent stoppings rather than tem-_ 
should have been — 
erected inby that. point. ‘The regulation ‘ ; 


porary stoppings 


= in pete requires that: the “operator 


~ adopt a ventilation ‘system. which shall 


_ “be approved by the Secretary of the In- | 


terior and set out in -printed-form. There 
. was no evidence that respondent was vi- 


‘olating: his ventilation plan - by using — 
_ temporary stoppings inby the sixth con- 
Regulation 75.316-2 . 


necting erossetit. 
merely sets out criteria for the guidance 
_.of district managers in approving venti- 
lation plans. It does not set forth manda- 


y ry health: or Safety standards (Dec. 4). : 


MESA contends that at the. hear- 


od ing it. was established “that the op-— 
érator failed to adopt a ventilation | 
: system comprising certain stand-— 
ards required in approved. ventila- | 
tion plans.” In support. thereof it . 
urges “that regardless of any plan 
| there 7 is a violation of a mandatory - 
health and safety standard if a suit- 


able ventilation system is not 


adopted by the operator. The ‘suit- | 


~ able’ requirement has been specifi- 


—eally defined’ in 30. CFR ‘75.316-2, 
and it is this requirement which has 


; been’ violated.” (Italics supplied. ) 
We cannot accept MESA’s con- 


| tentions on this point primarily be- 

cause, as the J udge ruled below, — 
‘section 7. 316-2 does not set forth 

- mandatory. ‘health. or safety stand-. 
_ards; it merely establishes criteria - 
for the guidance of district man-— 
approving ventilation 7 
fs 8 . right off P north section not in closed _ 
| containers, | 


agers. in - 
is plans. 


ord that the operator’s ventilation 


plan was not introduced into evi- 
dence. during the proceeding. Fur-_ 
thermore, there was no claim that 
the operator’s ventilation plan did 
not conform to the statutory re- 
~ quirements. (Tr. 65.) The inspec- 


tor did not i issue the Notice of Vio- 
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“We note in our review — ther rec- 


‘(81 LD. ° 


| lation because the operator did not. 


have an ‘approved ventilation plan : 
Cle 227), and it further appears. 


- that the inspector did not know the: 
requirements of the plan for per- 


manent. stoppings between the in- 


take and return alr courses (Tr. 65, i 


66, 67). 
1 is further Aoted that, MESA, 
pa the . proceedings below, 


urged the J udge to assume that the 


operator violated its ventilation 
plan because the plan would. not 
have been approved if it did not 

comply with the statutory criteria. — 
We reject this argument for lack of 
evidence, as did the J udge. “We are 


. of the opinion that if. any assum p- 


tion is to be drawn it is that the 
operator’s plan did comply with 


the statutory’s criteria; otherwise © 
it would not have been approved by — | 


the MESA district manager. 


| Accordingly, and consonant with 7 <= 
the foregoing, we affirm the J udge’s — 


ruling as to N otice. of ate No. 


Nae 


Notice of Violation No. 2 GTS, 
May 24, 1971, alleges a, violation of. 
30 CFR 0. 1104 3 in that: | 


There were several cans of oil in ihe 5 


“During the course of the hearing _ 
it was developed that this was “hy- 
draulic oil” and very flammable. In 


a deposition the inspector testified 
that “by upsetting a.can of this oil, 7 
with the open. containers, oil could 


get on the mine floor, and with *** 


shuttle buggies traveling with * ** 


 ghall. be. 
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a cableg: on. nee mine: ‘floor, they could 
"are or spark : and cause a fire.” (P. 


17.) There were. other cans of oil 


in this section of the mine which 

"were In closed, approved: containers 
| (Pp. 37-38). 

380 CFR 75. 1104 provides in Pe 
tinent part: 


RS *~ lubricating’ oil. and ae kept | 


in all. underground. areas ina coal mine 
an, Be a 
“container * eae : . 


The J on in ig decision ited | 


mined that, “* * * the section of 
| the. regulations. ‘cited involves the 
storage. of lubricating - oil and 
grease, not. hydraulic fluid. "The no- 


tice 1s accordingly tical - (Dee. ; 


7, Italics Added.) 


| “MESA has invited the "Board's 
attention to: The Kirk- Othmer En- 


cyclopedia O f Chemical Technology, 


Second. . Completely Revised. Edi-. | 
__tion, volume 12, pages 566 and 567, 


wherein : a table of representative 


petroleum lubricating oils is set 


forth which ‘lists hydraulic. oil as 
a lubricating oil. This publication 
was not introduced or made avail- 


able to the J udge for consideration. 


‘prior. to the rendering of his deci- 


sion. Without determining whether 


_ the Encyclopedia’ would establish 

that hydraulic oil is a lubricating 
oil, we do:not- believe it proper for 
us to take official notice of it at this 
appellate stage of the proceeding. 


Assuming arguendo that, this Ency- . 


clopedia warranted probative value, 


we think MESA should have intro- 


| duced it during the hearing before 
the Judge so that he could have con- 


Sg Rage he 


| sidered: its and ‘the “operator could 
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closed | metal | 


be afforded. an pnortie: to" ab . 


least rebut whatever probative: value 


it might have. As we view the record _ 


before us, it j is barren. of even.a scin-_ 


 tilla of evidence to establish that 
| hydraulic oil or fluid isa “lubricat-. : 
ing oil” within the meaning of. the 
: cited section. We do not imply that ay 
our decision on this ‘point. be con- 
- strued in any way to indicate that : 
‘the Board condones the practice of — 
‘storing highly flanimable liquids, of | 
| whatever composition, in under- © 
| ground areas of coal mines in ‘other | 
2 than fireproof, closed metal contain- - 
ers as may be prescribed by MESA. ral 
Weare holding only that, in this 


particular case, MESA failed to 


-sustain its burden of proof, and the — 


vacation of the notice was DOD: ; 
- Notices 0 fF | Violation — N 08. ge 


WAH, June 17,1971,1 WAH, May - 
12,1971 and 1 AJF, August 4,197, 


sien violations of 30 CFR 70. 100. 


-(a) (respirable dust standards); 
~The Judge after recognizing the. 
general procedures established for... 
the collection and. analysis of dust: 
_ samples, to determine either compli- _ 


ance or poncompuarcey with the ee : 
stated: te. eee 


' In- the: instant: prosecatien the only - 


_ witnesses presented * * * were the in- . 


spectors who. read the. computer printouts ‘s 


[Notices of Non-Compliance] and wrote — 
the Notices of Violation. While the in- _ 
spectors were placed under oath and 
subject to cross-examination, the only. — 


probative evidence they ‘were able to give | . 


‘was that they read the computer print- 


out, wrote the notice, and served me i 


_ same on ‘the operator. 
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“After: an. analysis. of Soak he. : 
| deemed to be appropriate and dis- 
a positive case law, the Judge deter- | 
- mined that the computer printouts : 
were insufficient to establish the al-— 
s leged violations | of section 70. 100 3 


| (a). 
- ing Co, 3 IBMA 10, 81 LD. 34, 


— CCH Employment Safety and | 


- Health | Guide par. 17,233 (1974), 
we held that a computer printout 
— (Notice . of. Non-Compliance) 


{ developed under standard proce- © 


dures and reg gulations) is an official 
_ government. record pursuant to 28 
US... § 1788, and as such, creates a 


prima. facie case as to the truth of 


the facts asserted therein. Accord- 
ingly, we find that the Judge erred 
in vacating the three Notices of 
— Violations of the respirable dust 
standards. They should be rein- 
stated, and an appropriate penalty 
assessed. 

In assessing a aeons for these 
three violations, we have con- 
. sidered, as did the Judge below, and 


hereby adopt his. findings and con-. 


clusions with respect to the size of 
the business of the operator, the ef- 
_ fect on the ability to continue in 
- business and the history of a previ- 


ous violation. We further determine — 
_ that the operator was negligent in | 


; allowing the conditions cited to be 
- present. Furthermore, as we stated. 


in ‘Castle Valley, supra, the Board — | 
2 IBIA 305 


considers all violations of the re- 
_ spirable dust standards to. be of a 
serious nature. In the absence of 
~ evidence -to the contrary, we find 


that the operator exhibited good 


OF THE ‘DEPARTMEN T 


Recently, in Castle Valley Mi n= 


OF. THE “INTERIOR - SLEDS 


fake In - - abating: ce elation 
Under | all circumstances - ‘and 


criteria, including those considered 
by the J udge, we- "consider and hold — 
that a penalty of $401 is appropriate 
: for each 7 these violations. 


| ORDER 7 
WHEREFORE, er to othe 


- authority delegated to the Board by 

the Secretary. ‘of the Interior (48° | 
CFR 41(4)), IT IS HEREBY | 
ORDERED that the. decision -is- 


sued July 9, 1973, IS MODIFIED 


to the extent Notices of Violation 


Nos. 1 WAH, May 12, 1971, 1 
WAH, June 17, 1971, ‘and 1 ASF, 
August 4, 1971, ARE. REIN- 


STATED that ine Valley Camp 


Coal Company IS ASSESSED $40 
for each of these violations, and | 
that the total assessment, $2, 500, be . 
paid within 30 days from the date | 
of this decision. | 


C. BE. Rocers, Jr. ss 7 
Chief Administrative J udge. 


Tconcur: 


Howarp J. SCHELLENBERG, JR., _ 


| Alternate Administrative Judge. 


ESTATE. OF JOHN S. RAMSEY 
_ (WAP TOSE NOTE) 
(NEZ PERCE ALLOTTEE NO. 853, 
Be 


Decided Mt ay 2 22, 1974 | 


Motion for Reconsideration, oral argu- 7 


ment, and for attorney's s fees, 


29s)" ESTATE 


OF JOHN S. ‘RAMSEY - 
(NEL. ‘PERCE. “ALLOTTEE- NO. 853. DECEASED ) 


wap TOSE NOTE) 
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May 22,. A974. 


Jenied. 


| 365. 0 ‘Indian Probate: 
tion: Generally — | 


. Indian probate regulations do not eon- 


tain any provisions for reconsideration of 


a matter which has’ been finally deter- 
_mnined by the Secretary of ‘the Interior, 


yet he has the inherent power to reopen 
aud review administrative determinations 
when, 


APPEARANCES: Norman L. Gissell, ' 
Esq., for pene Oney, Clara Ramsey - 


Scott. 


OPINION BY ADMINISTRA- 
TIVE JUDGE SABAGH 


INTERIOR BOARD OF 
-- INDIAN APPEALS a 


~The petitioner fled motions ee 
reconsideration of the decision ren- 
dered in the above-entitled matter 
issued: April 17, 1974, for oral argu-. 


ment, and for attorney’ s fees. 


Indian probate regulations do not. 
coutain any provisions for reconsid- — 
eration of a final decision, although | 
the Board of necessity has inherent. 
power to rectify manifest. error in 
any of its decisions. H'state of Julius 
Benter, IBIA 70-5 (PUpP) oe 


- ary: 12,1971). 
A petition for retounideration to 


as newly discovered evidence or 
fraud. Estate of | Ute, 
~(Supp.) (August 25, 1955). 


The petitioner contends: among 


other things that the Board erred 


in reviewing facts and issues not 


550- 433—7 T4—_4 


Reconsidera- . 


same, new factors such as newly 
an discovered evidence « or fraud are involved. 7 


as additional 
quently, under the authority dele- 


: TA-148 7 


Piented: by yer rater: on ‘Motion . 


for Reconsideration. 
. We do not agree. 2 7 
In making its decision, whether’ ee 
following. an initial or recom-— 
mended decision, the agency is in, 


“ho way: bound by the decision of its _ 
subordinate. officer ; 


it. retains com-. 


plete freedom on decision—as 


though it had heard the evidence °~ 


itself. ‘See National Labor Relations — 
B oard Vv. Hikland Leather Co., Ine... 
114 F.2d 22, 225 (3d Ons nea) 
cert. deniéd, 311 U:S8. 705. - 
_ Powers of an. agency reviewing 
an initial or recommended decision — 


of an examiner are greater than. 


those of an appellate court review- 


ing the decision of .a trial judge. — 


NLRB. v. A.P.W. Products Co.,. 
316 F.2d 899 ‘(2d Cir. 1963). 7 


We conclude that the Board.of — 
Indian Appeals has the authority ~~ 
to review the whole record. and. to. - 


make findings and render a decision 
opposite. to that of the Administra. 
tive Law J udge. = 7. - 

The petitioner does not. allege — 
newly discovered evidence or fr ‘ud a 
grounds. Conse- - 


gated to the Board of Indian Ap- 
peals by the Secretary of the: Inte- 


 Yilor, it is determined that this mat- 
be. granted must contain an ade-.. 


- quate basis for reconsideration such 


ter ve been properly conducted, 
decided and reviewed. » & : | 

We further conclude, that since - 
the matter was remanded for the 


| purpose of deter mining the validity - 
of ‘the decedent’s Last Will. and 


"Festament executed June 3, 1965, : 


cs chat ae motion for attorney S fees 


1g: premature. 


an IT Is ORDERED ave) ise mo-- 
= tions for reconsideration, oral argu- 
ment and attorney’s fees shall be— 


- and the same are hereby denied and 


the continuing mandate contained 
inthe decision of April 17, 1974 di- 
. recting the. Administrative Law 
.. Judge to determine the validity of 
_ the decedent’s Last Will and Testa~-. 
ment: executed. = une 3, 1965, is reat- 


: firmed. . 


Moroes, J, Sasaaus, 
SEA danas 


ie CONCUR:! 


Dav J. McKun, 
i Me Chief Administrative J wige. 


orn A. PROVINEE- 


“15 IBLA 387 


‘Decided M ray 28, 1974. 


Appeal froma decision of the Montana 
 Btate Office rejecting in part noncom- 
petitive oil and gas_ lease offer 


. M-24740, 


"Vacated and remanded. 


= Navigable Waters —Patents of Public 


' Lands: Effect—Public Lands: anne 


| dan Rights 


Grants by the United States of its public 
. lands bounded on streams or other 


 cwaters, navigable or nonnavigable, made 
' ‘without reservation or restriction, are to 
-. be construed as to their effect according 


to the law of the state in which the land 
° s1CE 2 | | | | 


DECISIONS oF. THE ‘DEPARTMENT or THE mNierion | 
Tre ‘Aalections=-eehoal Lands: 
Rights» 


: The : acceptance by a ‘State j of other lands | 
in lieu of lands lying within the meander 


Generally 


| ‘181 LD. 


Gen. 


erally—Public _ | Lands: _ oer | 


line. of a nonnavigable lake adjacent | to. 
the granted upland school section, was 


a relinquishment of any interest in ‘the 


adjacent: land underlying the lake as an 


incident to the grant of the school sec- 
tion and precludes assertion. of a State. . 
claim to such lands.. ; 


Gener- 
Lands: 


Boundaries—Publie tas dee 
ally—Surveys of.- Public. 


A meander line is not a line of boundary;. 
although it maybe given that effect by 
a. withdrawal, exception, reservation. or 
relinquishment of: lands Sh border 
thereon, 


APPEARANCES: David A. Provinse 


pro se. 


OPINION BY ADMINISTRA. 
FIVE JUDGE STUEBING 


INTERIOR BOARD OF LAND 
APPEALS | 


David A. Provinse has. sepia 


- from the June 21, 1973, decision of 

the Montana State Office, Bureau of 
Land Management ( BLM), » which 
rejected, in part, his oil and gaslease 


offer M-24740. The Montana State | 


Office did not believe that the United .~ 
States had title to those lands for 
which the lease offer was partially - 


rejected.’ Those lands underlie a — 
nonnavigable lake, known as Horse- » 


shoe Lake, and are located in Sec- 


tion 36, T. 36 N., ‘R. 28 E., PM, 
Phillips County, Montana. | 
‘Section 36 was granted to the 


a State of Moan upon its admis- 
sion. to the Union for support of its - 
public schools. Act of February 22, 
1889, sec. 10, 25 Stat. 676, 679. When: 


the section was surveyed in. 1911, 
‘Horseshoe Lake-was meandered, ain 


the surveyor’s return indicated that 
the section was fractional. The defi- 
ciency was computed as 219.32 acres, 
or. stated alternatively, . the lake. 
covered that. many acres. of land. 


within the section. Pursuant. to. the 


— Act. of February 28, 1891, as 


“amended, 43 U.S.C. §§ 881, 882 
(1970), .the. 


2 not.in the United States. This opin- 
' ion was based on three different 


items: (1) a decision of the Director 


of the Bureau of Land Management 


styled Rea H. Baker, M. 022695. 


(ND) (July 21, 1958) ; (2) an in- 
quiry dated June 6, 1973, from the 


; Chief, Division of Pechnical Serv-. 
‘ices, to the Field Solicitor; and (3) 


_ the Field. Solicitor’ S Opinion dated. 
June 8, 1973. 


The Baker decision held | that. 
where a a school section was traver sed. 


_ by a nonnavigable body of water, 
and that water body was depicted by 
7 oe lines along the banks, the 


“I Survey approval for all of T. 36 N., R. 28 
‘i.,.P.M., was given April 3, 1912. There were 
420. 68 surveyed acres in Sec. 36. Confirming 
patent, #1117250, for the surveyed acres was 
‘issued’ September 7, 1948... Assuming Sec. 36 


embraces 640 acres, the State of Montana | 


‘employed Lists 10, 21, 64, and 47 as deficiency 
‘base for lieu selections which totaled 219.32 
- .aeres, . 


’ PROVINSE’ 
M ay 28, 1974 


State of | Montane. 
selected: and: was: . granted 219.32. 
acres of other lands in ‘lieu of the 
_ deficiency in ‘Section 36.1 

‘The Montana State Office. was of 
the opinion that title to the lakebed 
was in the State of Montana, and. 


lands within the iandbe Lines are. - | 
unsurveyed; and title to that. un-  —- 
surveyed land did not pass to the 


State, upon approval of the plat of 7 


survey by virtue of the school grant... 
Baker further held that acceptance 
by the State of other lands in lieu of 
lands within the meander lines ofa 
nonnavigable stream adjacent to 
uplands granted it as school lands: _ 
‘is a relinquishment, by the State. of - . 
any claim of title to the lands within: 


the meander lines. ee 
~The Chief, Division of Technical. | 


Services, in his June 6; 1973; request 
to the Field Solicitor foe his ‘opinion ™ we 
as to the ownership of the bed of 
- Horseshoe Lake, disagreed with the 
Baker decision. It was the Chiefs: 
Opinion that the State did not Te- : 

linquish any claim to title to the un- ae 


surveyed lakebed. He reasoned that 


ib never: received title, nor did it 
have title, and thus had nothing to. os 
relinquish. The Chief read “the 
Baker decision as a: departure from. os 
the common law regarding 1 riparian 
rights where an in-place school sec-. _ 
tion is involved. According to the — 
‘common law, the bed of the lake be- - 


ees ro oe, 


| longs to the owners of the adjoining - 


upland. 


In the Field Solicitor’ Ss ‘response, _ | 
he stated that assuming that Horse- 
shoe Lake is a nonnavigable body of 
water, the standard rule of construc: - 
tion should apply in determining: es 
the ownership of the lakebed. This : 
rule is statutory in Montana: and = 
provides as follows: 


67-712. 


land is held indicates a different. intent, a 


(6771) Rousaenen: by abiter. ae 
Except where the grant under which the. sage 


the owner: “of: the. Jénd: 


‘dle of the lake or stream. Revised Codes 


2 of Montana, 1947, : | 
He added that this rule is particu-__ 
larly applicable 


| in. light. of 43 
U.S.C. $981 (1970) : | 


| Navigable rivers as public Mghways. . 
AML navigable rivers, within the territory | 


occupied’ ‘by the public lands, Shall remain 


. and be deemed public highways; and, in 
all cases where the opposite banks of any - 
_ streams not navigable belong to different — 
-. persons, the stream and the bed thereof 
(B.S. 


shall become common - to both. 
§ 2476 .) 


He therefore. concluded that own-: 
ership of the minerals in the bed of 


~ Horseshoe Lake accrues to the cor- 
responding ownership of its shore- 
line. He also expressed the belief 
that Baker misconstrued the hold- 


ing in United States y. Oregon, 295 


U.S.1 (1935). 
Concerning: ‘Wat case, the. Field 
| Solicitor stated : 


[T]he State of Oregon, by statute, at- 


| ‘tempted to lay claim to title [to land] 
underlying non-navigable bodies of water, 
. which statute conflicted with a prior 
executive order declaring the area set 
_ apart as a bird reserve to be administered 

by a. United States agency. The prior 


of lieu. lands, called for the holding cited 


therein. | 
Accordingly, the: Monin. State 


: Office concluded that the United 
States did not own the bed of Horse- _ 


shoe Lake and rejected appellant’s 


: offer to lease as to those lands. The. 


o DECISIONS oF THE ‘DEPARTMENT OF THE INTERIOR 


when: it holders t 
-- wpon a navigable lake or stream, takes to | 
- ‘the edge of the lake or stream at low- 
water mark; when it borders upon any 
-. other water, the owner takes to the mid- 


‘misleading. . 
drawn. froma. ‘rather cryptic pam 
graph which states: | 


[St LD. 


3 - appellant; Rowever, argues ea the — 


Rea Baker decision ‘is. correct, 
should be applied 1 in this case, and. 


consequently, a lease. should be 


issued for the lakebed. - 
We agree that the United States: 
has title to the bed of Horseshoe: 
Lake. However, there is an infer- 
ence which has been drawn from the 
Rex Baker case which is, at best, 
That aiterente was” 


‘The section 16 grant served ‘to vest in” | 
the State all the surveyed iands in the | 


section immediately upon. survey. Title 
to the lands within the meander lines, not 
surveyed lands, did not pass to. the State. 
by virtue of the school grant, and if the - 
grant was deficient in the 64.30 acres 
within the meander lines, the State was 
entitled to select indemnity lands. 
(Italics added.) 

Clearly, title to school lands: 
granted to the states by various acts 
does not pass to the state until such 
time as those lands have been sur- 
veyed. United States v. Morrison, 
240 U.S. 192, 204 (1916); Battle 
Mountain Wild Cat, Ine. 8 TBLA 


(157, 158 (1972). But lands within 


meander lines are excluded from 
official surveys and, hence, are con- 
sidered to be unsurveyed. Lee Wdl- 


son, & Co. v. United States, 245 U.S. 


- executive order controlled all later grants | 
by the United States and, coupled with 
the State’s relinquishment and selection | 


24,29 (1917); Bernard J. Gaffney, 


A-80327 (October 28, 1965). yee 
Act of February ~ 26, 


1859, 
amended, 43 U.S.C. gg 851, ase 
(1970), provides that states may 
make selections of other lands in 
lieu of lands previously granted 


which, for some reason, have been. 
found deficient. The purpose of. 


those Acts was s to provide. for. the 


‘support. of public schools.. There- _ 
| fore, it is clear that lands underly- e 
ing water were considered deficien- 
cies, since it was then considered 


| that uno money could be realized 
from their sale. See, e.g. State of 


Idaho, 37 TD. 480, 4383 (1909), 
. where the: Department: ‘stated that - 
lands covered by water were not~ 


“land” within the. meaning of the 
school land grants. 


- However, “the difficulty eas the. 
proposition quoted from the Rex 


Baker case is the inference that has 
been drawn, v7z., that title to lands 
lying under meandered bodies of 


- -water on school land grant sections | 
is precluded from passing by vir- 


-‘tue.of the various school land grant 


“aets under some other doctxi ine of 


i law. That j is not the case. : 
‘The United States transferred 
+title to the beds of navigable bodies 


of. water within a ‘particular state 


to that state upon its admission to 


water. United States v. Oregon, 
supra; United States v. Utah, 283 
US. 64 (1981) ; Oklahoma v. Texas, 


— 258-U.S. BT4 (1992); Scott v. Lat- 


tig, 227 U.S, 229 (1918). 


The generally accepted doctrine 


is that the bed of a nonnavigable 


— Jake is usually deemed to be the © 
pr operty of the adjoining Jand-_ 
owners. 12 Am. Jur. 2d § 15 Bound- 


aries (1964). When disposing of the 
uplands, the United States is free to 


retain any part ¢ of the riverbed, and 


whether or not’ ‘at has: ‘done so isa 


- question. of intent. Oklahoma Ve 


| AL oer, 


United States v. 


intention. 


DAVID ‘A. PROVINSE) _ Go BOS 
— May 28, 1974 . Ge Es a han . 


| Teuas, supra. There is, Neaeiee. a 


strong presumption. that the eee | 


intends to convey all the land he: 


owns under the water. 12. Am, Jur. . 


od, supra. This. Department has ee. 
held that an unrestricted patent is- _ 
sued by the Government conveying _ 
public lands abutting a nonnavi- 
gable: lake in.the’ ‘State. of } Montana | 


carries with it absolute riparian title 


to the lakebed. Wildam E'rickson, 


50 L.D. 281 (1924) ; See Gr na i = 
A-27370 (December ~ 


1956) ; see atso Clayton Phebus, Py - 
LL.D. 128: (1921), to, the extent Aten 
it was not overruled: by Erickson, 

supra, A. conveyance by the United — 
States should be .construed and - 


given effect according to the law of 


_the’State in which:the land lies; tin- . 
~Jess'the United States expresses ah 
- intention to the contrary. United 
States v. Oregon, supra; Oklahoma 
v. Texas, supra; Brewer-Eliott Oil = 
& Gas Company v. United States, | 
260 U.S. TT (1922). : 
the Union, but retained title to the 
-- beds of nonnavigable bodies - ‘of 


Tadet the common law and. ee sf, 


cisions. of the United States Su- 3 
~preme. Court, a 


bounded on a nonnavigable | river 


carries the exclusive right and title 
of the grantee to the center of the 
stream, unless the terms of the grant i 
clearly denote the intention to stop _ 


at the edge or margin of the river. 


grant of - land — , 


Eliott, 13.F 2d | 
720, 723 (10th. Cir. 1942). Such an- 

? is not made manifest _ 
merely by the fact that a fractional -_ 
section is surveyed only to the.me-.°— 
ander line. In Grayce. ft. Hitler, — 
‘supra, this: Department: held ‘that. 

title: to the beds of nonnavigable se 


BTL, 884 (1891), 
en x * In our judgment, the grants 
of the Government for lands 


, 4 20 A ee 


se lakes passed to the State of New 
_ Mexico along with the abutting lots, 


‘but that. this fact can nowise affect — 


the computation of future indem- 
: nity selections by the State. | 
The ‘following is quoted ‘from 


ee: United States v. Champlin Refin- 
ing Oo., 156 F.2d 769 (10th Cir. 


2 1946) ; aff'd; ‘sub nom. Oklahoma v: 


. ‘United States, 331 U.S. 788, rehear- 


oe ing denied, 331 U. S. 869 (1947) : 
: Grants by the United States of its pub- 


ik lie lands ‘bounded on streams or other 


“waters,. navigable or nonnavigable, made 
without: reservation or restriction, are to 
- be: construed as to their effect according 
- to the law of the state in which the land 


Ties. . ‘AS regards such conveyances, the - 


United States assumed : the position of 
a ‘private owner, subject to the’ general 
- law of the state, * * * At 773. 
_ © Under the rules of common Jaw, unless 
.2: contrary . 


. clearly inferable from the terms-of the 
-. grant, the grantee of land, bounded by a 


nounavigable stream. [lake] Or river, ac- 
quires. title'to land to the center or thread 
of: the water, on the theory that the 


: 7 grantor will not be presumed to have re- 
served a strip of land covered by water - 


which will be of no practice value to him. 


. a 174, 


In Hardin Va a 140 US. 
the Court said, 


bounded on streams and other 
waters, without any reservation or 


- restriction of terms, are to be con- . 


; strued as to their effect according 

to the law of the State 3 in which the- 
2 jands lie.” 

a ei Whitaker v. McBride, 197 

a US. 510, 512 (1905), it was held 

= that. a patentee from the United 


a States overnment has all the rights : 


poe 
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intention appears or. is’ 


“te EDe. 


of a riparian owner. in the non- 


| navigable channel lying opposite 
‘his banks. The Court also held in 
: that case that: - | 


pe ee - wieander line is not : a dine! of | 
boundary, but. one designed to ‘point out 
the sinuosity of the bank or shore, and a 


means of ascertaining the. ‘quantity of | 


land in the fraction which is to be paid | 
for by the purchaser.. Railroad Company 
v.. Schurmeir, T Wall 272; el ardin Vs - 
Jordan, 140 U. S. 371; H orn v Smith, 159 3 


U.S. 40. 


The common law ‘ts ere in 
these principles and. we-see no rea- 
son for a departure from them. ~ | 

In . United States v. Oregon, — 
supra, the United States. brought 
suit against the State of-Oregon to 
quiet title to lands underlying non- 
navigable lakes within the meander 
line boundary. Regarding subdivi- 
sion B of the-Narrows (one of the 
lakes in-question) it was determined — 
that prior to the commencement of 


the suit, the United States had dis- 


posed. of all its interests in the up-. 

lands bordering on the meander line 
on both sides. to private patentees 
and to the state as indemnity lands 


under. the school land grant to. 


Oregon. The Court, agreeing with 
the Master’s recommendation, held’ — 
that, the United States retained no 


interests in the lands within the 


meander line boundary, since 43: 
U.S.C. § 931. (1970), provides that 


in. all cases where the opposite: 


banks of any stream not navigable: 
belong. to different persons, the: 


stream and the bed thereof shall be-. 


come common to-both. The State: 
was also held to be owner in. fee- 


simple of certain lands within. the: 


: ‘meander lind of Mud Lake, incident 


to its ownership of. patented up- 
lands contiguous with. the meander. 
line These holdings ‘are in: accord 
with traditional concept of the com- 


mon: law that riparian title to the 


lakebed passes with title to the up- 


land. 


The “ownership . of lands. within: 


"die meander lines fronting the 


‘Sand Reef and Harney Lake were 
also in question. Oregon claimed: 
the land as incident to the owner- 
ship of the adjacent upland school — 
section. The claim, however, was 
. rejected because the . 
_ Order of August 18, 1908, which set. 


Executive 


“aside the land in question for a bird 


reserve, predated the approval of 


the survey of the upland. The Ex- 


ecutive Order imposed a reserva-- 


_ tion, thereby preventing the. State 
from acquiring an interest in the 
lands within the meander line upon 


this frontage as incident to its. 
_ ownership of the upland: Again, we . 


find no. conflict with the common 


law right of riparian owners. The 


reason why the: land within the 
~ meander line did not pass to the 
State was because it had been ef- 


fectively withdrawn. Thus the case 


in issue can be distinguished from 
the Oregon case as there has ‘been no 
withdrawal of lakebed land 1 In the 
present case. / 


Another portion of the frontage ; 


on Harney Lake discussed in the 


Oregon case consisted. of school 
lands which passed to Oregon under > 
a, survey ‘approved, before the Ex-- 


| ecutive Order. The ‘State had 


7 claimed and received Nieuw lands else- : 


-.. DAVID. A, PROVINSE. 5... 
ay 28, 197h 


where for: a deficiency‘ in: oieniea? 


‘school lands which deficiency Jay 
within the meander line. ‘The Court : 
held at: 10-11. as follows: : | 


* # * [TJhe acceptance by the State He 


‘lands ‘elsewhere, in lieu of: lands* lying 
‘within. the meander. line adjacent: ‘to: the : 
- granted uplands, was such a. practical "4 


construction of the boundary, and. nec+ * 
essarily involved such a relinquishment 
of any interest in the adjacent lands asi 


‘an incident to the grant of: uplands, as to ~ 


preclude the assertion. . of that claim : 


here. 


_ Therefore, the United See ae 
tained the entire interest in the. area — 


within the meander line of Lake. 
Harney except such interest as was’) 


acquired by an individual patentee 
of the upland who was not party to . 
the sult. ; 

That holding 18. oieciaaly. appli- | 


cable to the case here under con- - 
sideration. On the basis of the rule . 
in the Oregon case, we hold..that. - 


Montana’s selection and acceptance — 
of other lands in lieu of the Jands: ~ 
within the meander line constituted. 
a relinquishment of any interest in — 
the lands underlying Horseshoe. 


Lake as included in the grant of 


the upland portion of the ‘school’. 
section, or riparian: thereto, and. 


: precludes. any assertion of the State _ 


claim to such lands, | 

We find that a. meander ‘Tine: ss 
not a line of ‘boundary, although it.» 
may be given that effect, by the. 


withdrawal, reservation, exception. 
or relinquishment. of. lands which — 
border thereon. To ‘the: extent that . 


Rea H, Baker, supra, is inconsistent 


-with this opinion it.is in error, and : 
we overrule it. - 


aes 


7 DECISIONS 


. Accordingly, pursuant to the au-. 


thority. delegated to the Board of 


Land Appeals by the Secretary of - 
| - the Interior, 43 CFR 4.1, the deci- 
ao sion below 1s vacated and the. case 


“is remanded to the State Office for 


. further action cousistent with this ; 


o opinion. 


Epwani W. Srvurpine, 


= Administrative Judge. 


o We CONCUR:! 


Dovenas E: Hawarauns. 
Adi ministrative Judge. 


Toa W. Goss, 
Administrative Judge. 


ESTATE OF MARCEL ARCASA 
(DECEASED COLVILLE, ALLOTTEE 
+ NO. H-120) 


2 IBIA 309 


: Petition to reopen. 
‘Granted and remanded, 


105. 1. Indian Probate: Administra- 


tive Procedure: oy to In 


| dian. Probate 


“The -requirement of the. hae ic eee 


‘Procedure Act, that all decisions of an. 


Examiner shall include a Statement of 
findings and. conclusions, and the reasons 


or basis. therefor, on all the material 
or diseretion pre- 
sented on- the record, ‘is mandatory and — 


issues - of ‘fact, law, 


applicable in all decisions of Examiners 


in Indian. Probate pr oceedings. 


270. 1 Indian Probate: Tadiant Reor- 
ce ganization - ‘Act of June 18, - (1984: 
. Construction of Section 4 7 


OF THE DEPARTMENT 


OF THE INTERIOR © [81 1D.’ 


The Indian Reorganization Act recog- 
nizes:two classes of persons who may take 7 


‘testator’s lands by. devise, that is, any 
“member of the tribe having jurisdiction 
lover such lands and the legal heirs: of . 
.the testator. 


375.0 Indian Probate: 
; Generally . : 


Ronnie 


- Although ee superintendent of. alt In- 
dian agency. has no interest in the out- 
‘come’ he is a proper: official of thé Buréau 
of Indian Affairs to file a petition. for 

reopening, | 
CFR 4,242. 


ae the moron of 43. 


375. 1 Indian Probate: Renpeuing! 


. Waiver of Time Limitation 


‘An Administrative Law Judge is with- 


out power to reopen a case after the pas- 
sage of three years from the date the. 
_. Judge enters his order, but the Secretary 


is not bound by ‘the limitations of 48 


OFR 4.242 and be has the authority at 
--any time to review on proper grounds. 


APPEARANCES: Albert M. Rennie, 
Superintendent Flathead Agency, peti- 
Decided Me ay 30, t 1971 : 


tioner, pro se. No BUpearenee for 


| aes 


ee OPINION BY 
ADMINISTRATIVE JUDGE 
WILSON 
INTERIOR BOARD OF 
INDIAN. APPEALS — 


The above- entitled mane comes 


before this Board on a petition to 


reopen dated July 2, 1973, filed by . 
Albert M. Rennie,. Superintendent, | 
Flathead Agency, Ronan, Montana. 
An .order was entered in the 
above-entitled matter on Au gust 11, 
1969, by Administrative Law 
J adge R. J. Montgomery, wherein | 


he approved the last wwill-and testa- 
ment of Marcel Arcasa. hereinafter 


806) ‘ESTATE. 


OF. MARCEL ARCASA. 
(DECEASED COLVILLE, ‘ALLOTTED NO. 


H120) | 


May 80, (19E 


: eed to: as testator, 
July O7,1958. 

In sie SECOND of aad 
last will and testament the testator 
devised his inherited interests on 
the Flathead . Reservation, Mon- 
tana, to his daughter, Marguerite 
Arcasa Lentz and his granddaug h- 
ters, 
Jd osette Finley Lentz. — 

It is the foregoing devise to the 


granddaughters only which is the — 
subject of the petition herein. The 
- petitioner, although. having no in- 


terest in the outcome, is'a proper of- 


ficial of the Bureau of: Indian Af- 


_ fairs to file a petition for reopening 
under the provisions of 48 CFR 
4.949, Hstate of Rose Josephine La- 


Rose Wilson Ht,’ 2; IBIA 60, 80 LD. : | 


620 (1978). 


In support Of the petition to 1 re- 


open the. petitioner alleges, 


1. The Order. Approving Will, dated 
August: 11, 1969, No. 105-69, does not 


comply with the Indian Reorganization Z 
The Billings Area 


— Act (25° U.S.C. 464). 
Title Plant, at my request, obtained for 


me the complete probate file, including 
family history and testimony verifying 
that. Marcella. Grace Lentz. Redthunder | 


and Josette Finley Lentz Osborne, grand- 


daughters ofthe decedent, are. not heirs. 


at law. Neither are they enrolled mem- 
bers of the Confederated Salish and 
Kootenai Tribes. The complete probate 
file was received at Flathead Agency, 
April 10, 1973. 

The Confederated Tribes of the 
Salish: and Kootenai. Tribes. of the 
Flathead Reservation, 

the Act of June’8,1984 (48 Stat. 
984, 25 U.S.C, § 464). Accordingly, 


“dated | 
tion. would be subject. to the ‘provi-. 
sion of section 4 of said Act, supra, 


Marcella Grace Lentz and 


Montana, _ 
voted to accept the provisions of» 


any dee of lands on that reserva- 


which in short prevents testamen- 


‘tary disposition of realty interests . . 


on an organized reservation to any- 


one who is neither an heir at law of 


the testator nor a member of the 
tribe having jurisdiction of the land. 
in question. Solicitor’s Opinion, 54: 


LD, 584 (1934). 


“The Judge m his Order com 


ing Will, dated August 11, 1969, 

fails to make findings as to Ww shatter - 
the grandchildren in question are 
eligible to take the Flathead inter- ~ 


ests under the will either as (1) 


heirs at law of the testator or (2) as: - 
enrolled members of the Flathead a 
| Reservation. 


The Administrative Prost ‘ 
Act, 5 U.S.C. § 551 et seq. ., Makes it) 


mandatory that all decisions of a 7 
Judge in Indian probate proceed- 
ings aoe a statement of findings ° 


and conclusions, on all material is- 
sues of fact, law or discretion pre-— 


_ sented on. the record. Estate of Rose . 


Josephine LaRose Wilson Eli 


SUPT. 


Tn view of. the failure of the. | 
Judge to make the above-mentioned _- 


findings, the. petition to reopen 
should be granted and the matter 


-remanded to the Judge for further 
proceedings and disposition along 


the lines hereinafter indicated. | 
_ NOW, THEREFORE, by. virtue 
of the authority delegated to the: 


Board of Indian Appeals by the 


Secretary of the Interior, 43 CFR. 
41, the pen to reopen is hereby - 


. GRANTED Peril ‘dis, matter. ae : 
hereby. ‘REMANDED to the. Ad- a 


ministrative Law J udge for the pur- 
‘pose of conducting, after due notice 


of reopening and hearing to all in- | 
_ (UMWA), in behalf of certain miners. 
, employed by CF&I at its Allen Mine, 


terested parties, a hearing to: 


(1) determine whether the grand-. 


children, in question are eligible to 


stake the Flathead interests under . 


“the will either as heirs at law of the 
testator. or as enrolled members of 
the Flathead tribes, and if not, (2) 


to determine the heirs, in accord- 


cance with Montana Laws of Inter- 


state Succession (in the absence of a 


 residuary devisee in the will of July 
‘27, 1953), as to the lapsed Flathead 


| - ‘interests devised to sald. grandchil- 


dren and (8) to issue an appropriate 


. order or decision consistent with the. 
evidence adduced in said hearing © 


- subject. to the right of oe, set 
ee forth i in 43 CFR 4.291. oe 


Aaeasee i. Wuson, 


ee Administrative ade 
fs 1S CONCUR: : 
S Dav J. McKzr, 3 | 
- nal Administrative J udge. 


as MINE WORKERS OF 

AMERICA, DISTRICT NO, 15, 
LOCAL UNION 9856 © 

| CFaI STEEL CORPORATION | 


3 IBMA 187. 
‘Decided M ay 31, 1974 


- This matter is before the Board ‘on 
appeal by: CF&I Steel Corporation 


7 7 4(CF&I) from a decision of an Admin- 


| DECISION ae OF THE DEPARTMENT ‘OF ‘THE, INTERIOR: 


| Generally . 


; [81 LD. i 


istrative Taw ie (Docket No. : 7 


DENV 73-111), issued on October. 4, 
1973 , allowing in part, an Application : 
- for Compensation filed by United Mine | 


Workers of America, District No. 15 


Affirmed. 


Federal Coal Mine Health and: Safety 
Act of 1969: Entitlement of Miners: 
Generally 


Although the miners are the real parties 
in interest they may be represented “by: 
United Mine Workers of America in an 
action brought under section 110 (@) of 


‘the Act. | 
Federal Coal Mine Health and Safety | 


Act of 1969: Entitlement of Miners: 
Compensation in 7S 


Immediately upon ‘the issuance: of an 


- order. of withdrawal a claim of. compen- 
 . gation arises. . 


Federal Coal Mine Health and Safety oe 


Act of: 1969: —e of Miners: 


The validity of a section 104(a). -with- 
drawal order is not in issue in a pro- 
. ceeding under section. 110 (a) of the a 


APPEARANCES: David R. Phipps, 


Esq., for — CF&I Steel Cor- 
poration. r : : 


OPINION. BY ADMINISTRA- 
TIVE OHIEF JUDGE ROGERS 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 


Factual and Procedural 
| Background 


1 UMWA did not participate in this appeal. _ 


: UNITED: 7 ‘MINE: WORKERS 


Bos] = 
LOCAL UNION: 9856 Vv. 


OF AMERICA, DISTRICT NO. “15, 
CF&I STEEL CORPORATION | 


_ a 


May 81, 1974 


This is raaely a cispute. ive 


the: agerieved miners and the Op- | 


erating company. 


The operative facts necessary to 


‘a disposition of this appeal are not 
in dispute and have been estab- 
lished, basically, by stipulation of 


the parties. The facts are as follows: 


At approximately 1 p.m. on No- 
vember 10, 1972, a roof fall occurred 


in the No. 1 entry of the 6th panel | 


ast section of CF&I’s Allen Mine. 
The area of the roof that fell was 
about 15 or 16 feet long by about 
10 feet wide. No other area. of the 
mine was affected by the roof fall. 
- The entry where the roof fall oc- 
curred was entered and examined 
shortly after the accident by CF&I 
personnel. The roof fall was not 
_ occasioned by an explosion or a fire. 


Two men were falled by. the root: 


fall. | 
After proper aolaiati a Min- 
- ang Enforcement. and Safety Ad- 
ministration (MESA) Inspector 


arrived at the Allen Mine, entered _ 
the. foreman’ s room on the surface ; 


cand: advised. the superintendent 
that he was ordering closure of the 


entire mine and issued an order of: 


withdrawal pursuant to section 104 


(a) of the Federal Coal Mine 


Health and Safety Act of 1969 


(Act).* When asked by the super- © 


‘intendent why he was. closing the 
avhole mine when only one section. 


“was involved, the inspector replied. 


‘that, oe instructions are ie a 


2B, 91-173, 83 Stat, 742-804, 30 U.S.C. 
$§ 801-960 (1970). 


operator removed. 


fatality occurs, we shut down the . 


entire mine.” (Tr. 36.)- 
The Order of Withdrawal states: : 


** * the undersigned duly authorized . 
| representative of the Secretary of the 
‘Interior, upon making an inspection of 
the above-named mine on this date finds: 
that the following described condition or 

practice exists in the mine: 


Two fatalities. aye oceurred_ emit 


ing from a roof fall accident in 6 Panel ~~ - 
Main South Section. This closure order - 
is issued pending the completion of an 
investigation to determine the cause. of. 
‘the accident and means to aaa a. 


similar occurr ence, 


~ The Order also recited thai it was - : 


issued because “an IMMINENT. 


the Act. 


DANGER EXISTS” and that it’: — 
was issued under s section 104 (a), of eae 


Upon issuance of the Order, tie ar 


from the mine. 


' During the period of fe =o 2 a 
tween the roof fall and the issuance . 
of the withdrawal order, no MESA ne 
| personnel entered the mine. ure 

Shortly after issuance. of. the | 
withdrawal order, on N ovember 103... ** 
1972, CF&I. considered seeking re- — 
view thereof pursuant to, section 105. 
of the Act. However, before an.ap- — 


all. personnel : : 


plication for ‘review. was. filed a. 


meeting was held between represent 


of the withdrawal order. At. this 


| meeting, “they (MESA) indicated | 

to us (CF&I) that the withdrawal 

order, it’s (sic) normally issued af- 
ter a fatal accident has occurred, 


atives of CF&I and MESA in or- ~ 
der to determine the latter’s position © 
with respect to the nature and scope » 


reached a. 


DECISIONS oF THE 


ae said fas this same ‘order might. a 


withdrawn, vacated.” (Tr. 43.) No 


naaee application for review of the closure 
-. order was filed by CF&I. | 
On December 12, 1972, the MESA 


inspector issued an Order. vacating 
- the withdrawal order of N ovember 


7 10, 1972, after a thorough investi- 


gation “* * * disclosed that the 


— -camse of said accident was not the 
result of any failure on the part of 


management ; sch 


On December 26,. “1972, UMWA, 
“pursuant to section 110(a)-of the 
Act, filed with the Office of Hear- 


- . ings and Appeals, an Application — 
for Compensation on behalf of the 


miners who were idled by the clo- 
sure order. This 
claimed compensation for the min- 


ers on the “A” shift who were idled _ 
for a. portion of that shift, and 


_for those on “B” shift who were 
idled for that entire shift. The 
parties (UMWA and CF&I) 
reached an 
identity. of the men who were 
- working on the “A” shift, their 
. rate of pay, the period of time they 


= were idled, and the amount due each 
D) and 


ilar agreement as to 


individual | Bae (Ex. 
s 
the “B” shift. (Ex. E.) | 
A full hearing was held on Tr une 
5, 19783 at Denver, Colorado, and 
the J udge rendered his decision on 


~ October 4, 197 3, in which he granted 


“compensation to the individual min- 


ers” that. he. determined were idled 


7 by the withdrawal order pursuant 
3 to section uO) of the Act. 


DE PARTMENT OF THE 


_ Application ye ee | a a re 
_ In its appeal to this Board, CF&I . 


agreement as to the . 


31,1 IBMA 31, 48, 


INTERIOR ‘st L De. 
| | Ts sswes Pr esented on Appeul | 
A. Whether UMWA has stand- 


ing to prosecute. this action in. a 


representative capacity for the use. 
and benefit of the miners, who are 
the real parties in interest, under’. 


section 110(a) of the Act. 


- B. Whether a withdrawal order 
issued pursuant to section 104(a) of © 


the Act but not in compliance with 
the requirements thereof, and subse- 


quently . vacated, will support a 


claim for compensation pursuant to 
section 110 ( a) of the pele | 


Discussion 
A 
does not contend that the UMWA is. 


not “an authorized representative of — 
miners” as that term is used in: the. 


Act and j in 43 CFR 4.560 of the reg- 
ulations, or that UMWA has not 


been authorized by the individual 


miners to represent them in this 


claim for compensation. Its conten- 


tion is that every action must be > 
maintained by and in the name of | 


the real party in interest (individ- 
ual miners) and therefore, UMWA_ 
had and has no standing to partici-. 
pate in this proceeding as a “repr e- | 
sentative action.’ sae 

This Board, ‘United Mine 
Wo "hers of ee District No. 
78 LD. 153 — 
(197 ty Pocono that miners. 
idled-by-a withdrawal order are the —. 


proper statutory parties to institute 
-  & proceeding for compensation. We 
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? sie. nein weaned that when cer- 
tain conditions were met, UMWA 


could appear as an authorized rep- . 


‘resentative of the idled: ‘miners.. 


- Under the circumstances of this 
case, where the record reflects the | 
names of those. miners, their rate of 


pay, the number of hours idled by 
the closure order and that. UMWA 
is an authorized representative of 
_ those. idled miners, we are of the 


| opinion this contention of. CF&LI 1 is” 


without: foundation in fact or law. 
‘Consequently, we hold that UMWA 


was properly acting as the author- 


‘ized representative | of the. idled 
miners in n this case. : | 


B 


| Basically, the contention of ' CF&I 


in this issue is that a valid section 
104 (a) closure order i 1S & condition 
precedent to establish a ‘claim for 


| compensation under section 110(a) 7 


of the Act. . | 
Section 110(a) of | ‘the: Act 
provides: — | a 


Ifa coal mine. or area of a “coal mine 


is closed by an order issued under sec- 
tion 104 of this title, all miners working | 
during the shift: when such ‘order was is- _ 


sued who are. idled by. such: order shall 


be entitled to. full compensation. ‘by the « 
operator at their regular rates of pay © 
for the period they are idled, but for not 


more than the balance of such shift. Tf 


| such order is. not terminated prior to the 


next working shift, all miners on that 


- shift who are idled by such order shall 


_ be entitled.to full compensation by the 
operator at their regular rates of pay for 
the:period they are idled, but for not-more 


than four hours of such shift. If a coal — 
_ mine or area of a coal mine is closed by 


an order issued under section 104 of this. 
title for an unwarrantable failure of the. . 
operator to comply with any health or | 

. safety standard, all miners who are idled ° | 


due to ‘such order shall be fully compen- — 
sated, after all interested parties are — 


given an opportunity for a public hearing - : 


on: such compensation - and after such . 


order is final, by the operator for: lost - 
time at their regular rates of pay for — 


such time as the miners are idled by such 
closing, or for one week, whichever is. | 
the lesser. Whenever an operator violates — 


or fails or refuses to comply with any — a 


order issued under section 104 of this _ 


Act, call miners. employed at the affected _ 
_Inine who would be withdrawn from, or 
prevented from: entering, such mine or | 


area thereof as a result of such order — 


shall be’ entitled to full compensation” by 
the operator at their regular rates of  - 
pay, in addition to pay received for work 
performed after such order was issued; 
_ for the period beginning when such order: 
was issued and ending when such ‘order — 


is se with, vacated, or terminated. s | 


United Mine “Workers. o yf 


Pang ‘SUPTAy at pp. 41, 158, we - : 


stated 1 in pertinent part: 


“ye sis 


the issuance of an order pursuant to secz 


tion 104, and the miners are officially. 


idited by such. order. ee " (Footnote « de- 
leted. ) 


Admittedly, in that case, the ; 


. Board had before it a 104(a) with-— - | 
drawal order determined | to. be 
valid; ; however, we believe the same 
naoticluaon must be - reached even | 
though the withdrawal order may a 


subsequently be. found to have been,’ | 


improperly or mistakenly. issued. aie 
The fact remains that the miners _ 


* Regardless of- the ‘sequence of a 

events or the method by which the miners - 
were originally withdrawn, a mine, or Ze 
section thereof, is officially closed: upon 


fe Blo © | DECISIONS: OF THE 


2 der issued by MESA. 


_. As this Board. has previously a 
a held. in United Mine Workers of — 
ar. America, supra, at PP. ee 


160: cca ee 
oe oe  % Age order issued ptiréuant to s sec- 
. tion. 104 is a. prerequisite to any claim 
_ for compensation under section 110(a) 
and: the withdrawal 


inherent in the terms of this section 


| that immediately upon the issuance of an 


Order of Withdrawal, a claim for. com- 
. pensation arises. * * * Thus, this section 


_. provides a method by which miners nay. 


enforce the mandatory payment of com- 


‘pensation provided them by the Act | 
where they have been idled by. an order 


of withdrawal. 

-We do not view a compensation pro- 
, ceeding under section 110(a) asa review 
proceeding within the legal sense or. pur- 
view of a section 105 review proceeding; 
nor do we construe this. section as pro- 
_ viding an alternate review procedure to 

- that provided in section 105. * * * There- 
fore, a challenge to the withdrawal order 
by. either the miners or the operator in a 


Section 110(a) proceeding is eS 


: priate, a ok oe 

No cogent reason has been .ad- 
vanced by CF&I to cause us to alter 
the view we have taken in the past. 
Therefore, we find that CF&I’s con- 
tention | on this issue must be re- 


_. jected. Accordingly, we hold that 


-. the miners dled by the MESA 


‘ order in. this case are entitled to- 


- elaim compensation under section 
110(a), of the Act. 


- One other matter oss by CF&I- 
: ies comment. In Zeigler Coal 


Corporation, 1 IBMA 71, 78 I.D. 


‘ . 362, CCH Employment Safety and 


DEPARTMENT oF. THE INTERIOR, 


order must be al- 
_iteged by a miner or miners secking com- 
pensation under this section. It appears: 


cited : holding on 


| tent, D.. 


, a withdrawn a failed ee an or- ee Health Guide, 1 par. a5 BT i. (197 De 7 


| we stated i In pertinent part: 


ea _ Additionally, there are conse-- 
quences flowing from the. issuance of an. 
order of withdrawal, such as loss of pro-’- 


‘duction and the operator’s Hability for~ 


compensation to miners under section. 
110 of the Act, which require that ‘the- 
operator. be given an opportunity. to. ‘ob-. 
tain a decision on review as to whether- 
an. inspector’ g findings underlying his is-- 


" guance of an oe ‘of withdrawal were 


ake 


eorrect, * * * (pp. T8-79, 366.) 


CF&I appears to rely heavily- | 
wpon our decision in Zeigler, supra,. 
to support: its contention that a 
right to compensation is premised’ 
upon a valid order of withdrawal... 
In our view such reliance is mis— 
placed. When the afore-cited por-- 
tion of Zeigler is considered in con- 
text with the express provisions of 


_ section 110(a), we think it is clear: 


that our language in. Zeiglér was. 


directed to and pertained to a with- 


drawal order “for an unwarrantable: 
failure of the operator to comply” 
with any health or safety stand-. 
ard.” This is manifest when con- 
sideration is given to the portion of 
section 110(a) which authorizes a. 
hearing on the compensation. to be: 


paid. Zeigler must be read in con- 


junction with United Mine Workers: 


_of America, supra, which preceded. 
it where we held’: “It appears inher-: 
ent in the terms of this section that. _ 
‘immediately upon the issuance of 
an order of withdrawal a claim of": 


compensation arises.” We did not: | 
and do not.intend by judicial fiat or- 
sub silientio to overrule our afore-. — 
in United Mine 
Workers or Ameriza, | 
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"WHEREFORE, pursuant to the 
authority delegated to the Board by 


the Secretary of the Interior (48 
OFR 41(4)), IT IS HEREBY 


- ORDERED that the decision of the — 
- Administrative Law J udge Is _ 


AFFIRMED. 


ITISF URTHER ORDERED 
that CF&I Steel Corporation pay to 
the miners the compensation as de- 


termined by the 5 udge to ra of : . 
the miners listed in this decision on. 


or before thirty days from. ue day. : 


of this decision. - 


Co eich Tr, 7 
Chief Adminasir ative A Fudge. 


J CONCUR: 


-Howarp J. Sonal nena Jr. a 
Alternate Administrative Sule. Gy 


- GONSOLIDA‘TION COAL COMPANY — 
May 18, (974 


| “eunsoximarien 00 COAL , COMPANY* 


3° IBMA 161 Decided M ay 16, 1904 


“Appeal by. the Mining Enforcement 
and Safety Administration (MESA) 


from an order by an Administrative 


Law Judge (Judge), dated October 16, 


1978, dismissing Docket Nos. MORG 
%2-95_-P, MORG 72-43-P, MORG 72 


91-P, and MORG 72-104-P due to 


MESA’s refusal to comply with the 
| oudge S oxder of aad 12, 1978. 


. abated and remanded. 


Federal Coal Mine Health and: Safety ” 


Act of ..1969: Hearings: Powers of 
Administrative Law Judges 


- . An Adniinistrative Law J udge ladies au- 


_- thority to order MESA to submit a re- 
ae computed | penalty assessment to an : 


operator. 


| APPEARANCES: se! Philip Smith, 7 
' Esq., Assistant Solicitor, and Edward — 
- J. Rodzinak, Esq., Trial. Attorney for 


appellant, Mining Enforcement and 
Safety Administration; Richard. Mc- 


Millan, Jr, Esq., for appellee, Con- 


, solidation Coal Company. | 


_ ISTRATIVE JUDGE ROGERS 


a INTERIOR BOARD OF MINE 


-OPERATI ONS APPEALS: 
“The Bead Ads neha an pemre 


 4strative Law J udge (J udge) issued. - 
al or der requiring the ceca En- | 





_ “Not in ‘Chronological order, | 


5 53-150—T4-———1 


forcement andl Safety Nan asta 7 


tion. (MESA) to submit. ‘proposed - 


“penalty assessment, recomputed ac- 
cording to the assessment formula — 


put into effect on April 24, 1973, 


after the decision in ational Inde- — | 


pendent Coal Operators Association — 
v. Morton, 357 F. Supp. 509 (1978). ne 
The decision of the Board’ in the — 
case of Olinchfield Coal Company, 3 


IBMA 154, 81 I.D. 276, CCH Em- ~ 
ployment Safety and Health Guide, 


par. 17, 812 (1974), controls the is- 


sue here. In Clinchfield we conclud-— 


ed that a Judge lacked authority to 


order MESA to recompute pro- 


posed penalty assessments under the 7 
new formula. — Pag X16 . ee 
Accordingly, the order requiting 


recomputation and. the ensuing © 
order of dismissal must be vacated. | 


ORDER _ 
"WHEREFORE, pursuant to the 


authority delegated to the Board by 
the Secretary of the Interior (43. 
CFR 4.1(4)),1IT IS HEREBY 
| ORDERED that the order dismiss- 
ing the . -above-entitled dockets IS 


, a ; i 
OPINION BY CHIEF ADMIN- VACATE D and the ‘Proceedings 


1 his case. has. been reversed in Nationat' 


Independent Coal — Operators Association . Ve | 


Morton, No: 78-1678 (D.C. Cir. February 11, 
1974) with the Court holding that the Secre- 


os tary. need not prepare a formal decision On. 
. a proposed assessment “where no hearing. is- 


requested by the operator and no. issues are> 


in. dispute.” ‘The District Court’s decision in: ~ 


NICOA, supra; has been supported by: the 


recent decision in Merton v. Delta Mining, — 
-Ine., No. 783-1752. (3d: Cir. 


March 20, 1974) 
holding contrary to District of Columbia. Cir- _ 


cuit Court of Appeals. we 


- BLLD. No. 6 


3816. 
7 ARE REMANDED to the Admin- 
istrative Law J udge. ae 


noe E: Rosine: Try 


| Ohieh Administrative Judge. _ 


t concur: 


Dav Doann, a 7 <_s 
Administrative Judge. af. 


i AUTHORITY TO DETERMINE 
ELIGIBILITY OF NATIVE 
_ VILLAGES AFTER 
- . JUNE 18, ‘1974 


+ Statutory Construction: Generally 


for distinguishing between mandatory 
and directory provisions, a statute should 


be construed according to its subject mat-. 


ter and the purpose for which it was en- 


acted, and the intention of the legislature 


should be controlling. 


‘Statutory Construstion: " Adininistra- 


tive Construction 


‘Where a statute uipeots that sainisie: | 
tive. action be taken within a stated time 
frame, but indicates no consequences for 
failure to comply with the time limit 
provided, it is. necessary to distinguish 
between the action and the: time. frame. _ 


| Statutory Construction: Generally— necessary, then the provision is 


mandatory. But if the statute is 
merely a guide for the conduct of = © 
business and for orderly procedure, 


Statutory Construction: pieeilewe 
History 


To deny status as an eligible village to 7 
persons in fact entitled to that status © 
would be an unjust and unfair denial of 


a right specifically granted by Congress, 
as evidenced in the legislative history. 


Ret of December 18, 1971 a US.C. | 


- § 1601-1624) 


To deny a legislative ‘determination of 


- *Not in Chronological Order. 


DECISIONS OF; THE DEPARTMENT OF. ‘THE, INTERIOR. 


W-36876 


SLED. 


"Sitlage eligibility pecause of a delay ae 
- Caused. by’ the very “magnitude of the ~ 
“. problem that Cougress felt necessary to 
_ confront’ would’ be> contrary’ to the es- 
| sence of the settlement itself. 


| Statutory Construction: Administra- 


tive Construction 


The fwmebable: ae forth i Congress in | 
the Act of December 18, 1971, is at best 
an.estimate of time reasonable enough to . 
accomplish the basic purposes of the act. 
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‘There is. no universal | rule by 


which directory provisions may, 


under all circumstances, be distin- 


guished from those which are man- 
_datory. Sutherland, Statutory Con- 
struction, Section 25.0., Volume 1A, 


4th Edition. If the ieaimiatace con- 


_siders the provisions sufficiently im- 


portant that exact. compliance 1S: 


rather than’a limitation of power, _ 


the provision will be construed as : 


directory only. Hrench v. dwards, | 


18: U.S. (Wall) 506 (1871), John — 
—, Winston Co. v. Vaughan, i 
~ ‘F.Supp. 954 (Okla. 1935), ajfirme 





83 F.2d 870 (10 Cir. 1936). ” 
" Subsection. ae 2) . of the 


gi) 


Ainsiex N hoe Cine: Settlement. 


Act (ANCSA) 85 Stat. 688, 700, 
December 18, 1971. provides: 


Within two and” oucale years from : 


the date of enactment: of this Act; the 


Secretary shall review all of the villages 
listed in. subsection (b) (1) hereof, and | 


a village shall not be eligible for land 
benefits under. subsections 14(a) and (b), 
and any withdrawal for such village 
shall expire, if the Secretary determines 
that— | 


- Subsection 11 (b) (3) sate leg: 


‘Native yUlages née listed in subsection 


. (b)(1) hereof shall be eligible for land. 


and benefits under this Act and lands 
shall be withdrawn pursuant to this sec- 
~ tion ifthe Secretary within two and one- 
half years from the date of enactment of 
_ this Act, determines that—. 


- The language of these two subsec- 
liens dealing with determinations 
by the Secretary of the eligibility of 
both listed and unlisted villages 


does not dictate that the two and 
one-half year time provision is. 


7 igi nan or directory. 


between. mandatory and directory 
provisions, a statute should be con- 


. strned according to. its subject 


matter and the purpose for which 
it was enacted, and the intention of 
the legislature - should be con- 


trolling. Sutherland, supra. “Con-. 
sideration must be given to the 
legislative history, the language. of 
the statute, its subject matter, the 
importance of its provisions, their. 
relation to the genera] object in-— 
tended ‘to be. accomplished by the 
act, and finally, whether or not 
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there is a - pubiie or pa mabe 7 


Involved.” Wélcow we akin 200, | 
2 ney 654, | 


“Before any eonclitione can. be | 
drawn on whether or not the two 
and one-half year provision. 1s man= 
datory or directory, it 18 necessary” 


to distinguish between the actior: 


which the Secretary is directed to 


complete under subsections 11(b): 
(2) and (3) and the time period 
. during which he must:complete such 


action. There can be little argument: 
that the Secretary must complete a 


review of all the listed villages, and: 


that such a review is mandatory and. 


_ essential to the purposes of the legis-: 


lation. Furthermore, the Secretary: 


is directed to make: determinations 


of the eligibility of both listed and 
unlisted - villages. The question. at. 
hand, however, 1s whether or not 
June 18, 1974, is in fact, a “dead- 
line” after which the Secretary can’ _ 
make no further determinations | of . 


>> village eligibility. 
' Although there may be no general | 


tule of thumb for distinguishing 


- The legislative history makes it 


clear that it was the intent of Con-. 


ress “to. see that all villages— 
whether listed in the Act or not— 
which meet the requirements are 
granted lands under this Act.” 'Sen- 
ate Report. No. 92-405, pages 138-9. 

Furthermore, lands surrounding 


the villages, whether listed or un 
listed, are withdrawn “to insure 
that. these Jands' ‘are protected. from 


disposition to other parties pending © 


-) determination of the villages eligi- 
bility for benefits under the Act. a 


supra, ab 136. 
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Congress fatanded: that all vil- 


lagés eligible for benefits should be 
granted ihiese: benefits and. specifi- 
cally insures their protection before 


final determination through the | 
At the 
same time, however, Congress in- 
tended that only those villages 
which meet the requirements of sub- 
sections 11(b) (2) and (3) can re-— 
ceive these benefits and insured that. 
_result by requiring the Secretary to 


withdrawal procedures. — 


make a final determination of the 


| . eligibility of each listed.and un-_ 
_ - listed village before the benefits are » | 
_ performed, the broad legislative | 


conferred upon these villages. 

_. While it may be difficult to dis- 
tinguish between the action directed 

ahd the time frame provided, it is 


necessary to make that distinction 


here. Because the statute may be 
classified for.some purposes as di- 


rectory does not mean that for all. 


_. purposes it can “be ignored at will.” 
Borough of Pleasant Hitis v. Car- 


_ oll, 182 Pa. Super. 102. The Secre- 
tary must complete certain actions . 


-. under subsections 11(b) (2) and 

(8); the question is whether or not 
-. be can exceed a time frame which 
may be directory only. It should be 


noted: at. this point that the differ- 


ences between mandatory and di- 


rectory, between the imperative and 


the permissive, represent a con- 


- tinuum involving matters of degree 
instead of separate, mutually ex- 
clusive characteristics, ‘Sutherland . 


§ 25. 04.., and that the distinctions 


may: ‘not. be as finely drawn as 


wished. 


Asa ‘tule, ¢ a “statute sisal 
a the time within which public officers | 
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directory or mandatory. 
statute is directory, the legislative 


T81LD. 


are cecil to eee, an official 


act regarding the rights of others, 
and enacted with a view to the > 
proper, orderly and prompt “con- 
duct of business,” j is directory unless 
it denies the exercise of the power 


after such tune, or the phraseology 


of the statute, or the nature of the | 
Act to be performed and the con- 
sequence of failing to do it at that 
time are such that the designation of 


time must be considered a limita- 


tion on. the power of the officer. 
When the legislature prescribes the 
time when an. official act is to be | 


purpose is to be considered i in dectd- 
ing whether the time prescribed is — 
If the 


intention is to be complied with as 
nearly as practicable. Therefore, a 
statute requiring a public body, 


“merely for the orderly transaction 


of business, to fix the time of per- 
formance of certain acts which may 
as effectively be done. at. another 


time is usually regarded as direc- 
_tory. 67 C.JI.S. Ofer, Section. 114 


(b). 


“Statitory provisions. fixing ie 
time for performance of acts may be 


either mandatory or directory, in ac- 


cordance with the legislative intent 


and will ordinarily be held directory 
_where there are not negative words 


restraining the doing of the act. after 


the time specified, and no penalty is 
imposed: for delay. On the other 


hand, such provisions.are to be taken 


as mandatory where consequences | 
attach to the failure to comply ; and 


where the act concerns vested ri rights, 


Bel 


— 


| provadiire « or other sinning matters, 
the statute is generally. mandatory. 


> 82 C.J.S.. Statutes, Section 379. 


Th the determination of whether 
' time provisions should have manda- 


tory or directory éffects there is an 


| outstanding example of statutory 
construction not on the basis alone 


; of ascertaining. the actual. intent: of 
_ the legislature,’ but. on the grounds 


of policy and equity to avoid harsh, 
- unfair or absurd consequences.. Al- 


| though these considerations may be 
| couched in terms of legislative in- | 
” tent, it is apparent that the decision. 


rests on an inference of what the leg- 
-_islature can be presumed to have in- 
tended had it anticipated a situation 
that may have arisen in.a particular 
case, Sutherland, Se acs at, nection 
57.19. 8 


Tt may be difficult to conceive of 


anything more absolute'than a time 
limitation. And yet, for obvious 


reasons, founded in fairness and jus-: 
tice, time provisions are oiten found , 


to be directory merely, where a man- 
datory construction might do great 
injury to persons not at fault, as in 
a case where slight delay on the part 
of a public officer might prejudice 
private rights or the public inter- 


est. It has been aptly stated that 


“when there is no substantial reason 


_ why the thing by statute required to 
be done might not as well be. done 
_ after the time prescribed as before; 
"a [when there is] no- presumption 

. that, by allowing: it to be done,.it 


7 may work an injury or wrongs 


[when there is] nothing in the act 
_ itself ** * indicating that the legis- . 
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lature ad Hee er that if should | 
rather be done after the time pre-_ 
scribed than not done at all—the 
courts will deem the statute direc- — 
tory merely.” State v. Industrial — 
Commission, 233 Wis..461.. - 4 
Astatute specifying a time within 


which a public officer is to. perform 
an official act regarding the rights 

and duties of others is directory. un- _ 
less the nature of the act tobe per- 
formed, or the phraseology of the — 


statute, is such that the designation — 
of time must be considered a limita- 


tion on the power of the officer. 


Sutherland, supra... 
The language of the two and one- 
half year provision contained in | 


‘both subsections 11(b)(2) and. 11. 


(b).(8) 1s neither directory nor man- 
datory on its face. With respect to 


listed villages the two and one-half. 


year provision would appear to limit 
the time within which the Secretary 
must review all the listed villages — 


‘and make a determination of the eli- | 
-gibility of each. village listed. With 


respect. to unlisted villages, the same . 
provision | would limit the time 


within which the Secretary may de- | 


termine an unlisted village eligible 


for benefits under the Act. 
The mere language of these sub- - 
sections can in no way. resolve the © 
ambiguity of the time provision. A | 
time provision. cannot be mandatory. oe 4 
“unless it both expressly requires an — 

| agency or public official to act within - 


a particular time period and speci~ | 


fies consequences for failure to com- 


ply with the time provision. 2 Fort 
Worth. N ational sl v. . Federal a 


8990 > DECISIONS OF ‘THE 


Savings and Loan nsuranee,, Coen. ne 


469 F.2d 47 (5th Cir. 1972). No“ex- 


press requirements” can be read into 


. either of these provisions. 


~- Tt is necessary, therefore, to ae: 7 


termine the. legislative intent relat- 


ing to this particular provision and 
| fo the Act as a whole. Whether the © 
Tanguage of-a statute is imperative © 


‘or merely permissive depends « on the 


intention as disclosed in the nature. 
of the Act. Ballou v. Kemp, 92 F.2d — 


556 -(1987). The intent of the act 
contr ols, and when the spirit and 


_ purposes of the act require the words _ 


to be construed as permissive, it will 


be done. Antonopulos v. Aerojet- 


General: Corporation, 295. F. Supp. 
4390 (D.C: Cal: 1968). “Whether a 
statutory requirement i is mandatory 
in the sense that failure to comply 


| therewith vitiates the action taken, 


| or directory, can only be determined 


by ascertaining the legislative in- 
tent.” Vaughn v. John GC. Winston 


-06., 88 F.2d 370 (1936). 


- legislative. history to indicate that 
‘the legislature did not. so. intend, 


and therefore the provisions will be 7 
ee deemed directory. Diamond M atch 


Company. vi: United States, 181 rR 
Gas 952, (1960). * | 
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| vides that: 


‘182 LD. : 


| “In ye to Tsteracne eciaed : 
intent of the Act and in pier: to 


put. the subsections 11(b) (2) and 


(8) in perspective, it is necessary 


to. examine. language relating’ to 


‘these subsections and to other pro- - 
visions in the Act. which contain 7 


time limits. _ | 7 
~The definition rs “Native vie 
lage’. in. section 3(c)-contains no re~ 


quirement that. the Secretary make _ 


his: determination. of. eligibility 
within two and one-half years; the 


only prerequisite under the defini- 


tion is that the group “meets the re~ _ 
quirements.of this.Act,” and that — 


“the Secretary determines [it] was, 
onthe 1970 census enumeration date — 
(as shown by: the census or other 
evidence. satisfactory to. the Secre- tee. 
tary, who shall.make findings of 
fact in each instance) , composed of | 


twenty-five or more Natives.” = 
The Alaska Native Claims. Settle- | 


cae Act does, however, contain : 
oe, language which clearly. contains a 


Phe legislative ‘history: on nile “mandatory. 


a particular provision is in no: way — 
hed |pful, as there is no mention made 
: either of the two and one-half year 
| provision, or of mandatory or di- 

rectory time requirements in: gen- , 
eral. It may only be said that, if 

: there is no substantial reason: why 
the determinations by the Secretary 

might not ‘well be done after June 


18 as before, there is nothing in the — : 
a graph (A) hereof: must. be ‘withdrawn 
within nine months | of the. date. of en- 
~~ actment. of this Act, All unreserved pub- AS 
lic lands not withdrawn under paragr aph ae 
(A). or subsection 17(d)(1)- shall be 
-acdilabdle: for. selection bythe State and — 
for. appropriation under . the public land + ep 
laws. ce added.) meee 


time. - requirements, _ 
These express. requirements require — 
the Secretary to act: within a par- : 


ticular time-period and specify a, 
- consequence for failure. to. comply | 
with such time limit. These require- 


ments are clearly. mandatory. Fort 


Worth Nat..Corp., Id. 


_ Feragraph - baa) GB), ‘Pro. 


Lands’ withdrawn: puesuent ‘to: ‘paras | 


a Corporations, 


B16]. - 
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a ‘Damistakably that Gite, eee im- . 
posed here is mandatory. The See- . 
retary. must. act. within a. certain. 


time or a. penalty i isimposed. 
Likewise, . Paragraph 17. 7d) @) 
(©) provides: : 


Every six months, Cit a period of two 
.... years from the date:of enactment.*. *:*, a 
the Secretary. shall advise the Congress. 


.* * * and submit his recommendations 


Sa Systems: at the end 
of the two. years shall be available for 


selection by. the State and the Regional 
 and™ “for: “appropriation | 


Ttali eas | 
- es (4) to terminate - any withdrawal 


ae oe ~ when, he. determines that the with- — 
_ Paragraph 17(a)¢ @) @ “pro: - drawal is no longer necessary to ac: 
‘: complish the purposes of.the, Act. 


Such authority 1 is: discretionary and ut 


under - the» public. land. laws. 
aqded,):- sek 


7 vides: 


| "Areas: ‘recommended ya the Secretary a 


pursuant to paragraph (C). shail remain 


a withdrawn from any appropriation OR 
_ until such. time.as the Congress acts on 


the. Secretary’ g. recommendations, but. not 


to exceed five years from.the,recommen- 

i: dation dates. The ‘withdrawal of. areas + 

: not. so recommended: shalt terminate at 

the. end of the, tww0" year ber ‘tod. tales: 
eee Slut oe ae ee ee 


tory. Not only is the requirement 


es expressly set forth; a consequence, 
for failure to abide le by such: a sees 


| ule i is specified.» | 
L3 Furthermore, | ie: withdrawals 
-.. which are ‘accomplished’ for pur- 


poses” of village eligibility ‘do not. 
_ automatically expire two and one- 
_ half years from date of enactment 
: #4 the Secretary” fails to make his 


eS ti is ‘bviows that Coie is ex- 
plicit when it’ intends that’ a par- 
ticular time. provision _ ‘be manda- 


ae acne of Reine Paes | 
graph 22(h) (1) provides that all 


withdrawals shall terminate within 7 
» four-years of date of enactment, ex- — 

cept that 
~ Southeast: villages 

shall terminate three years from. : 
date of enactment. Therefore, the | 
fact that such withdrawals run sub- 
; stantially past. the two and one-half 


ee Any lands withdrawn pursuant — 
to paragraph’ (A) not recommended for 
addition to or creation as. units of the’ 
-. National Park, 


withdrawals for the 
(section. "16) - 


year period and that. such . with- 


drawal does not terminate automa- 
tically” indicates that. the two: and . 
one-half. year period. 18 directory. i 
Furthermore, the Secretary i is given. 

the authority in paragraph 92(h) : 


not triggered by the lapse of: a two 7 


; and one-half year. period. 


Paragraph 22(h) (3) spacifically - 


‘states that. the terminations of with- 
drawals set. forth in section 22'do 
not. apply to section 17, which i isthe 
- one. section: of the. Act where the - 
Secretary is burdened with manda- 
tory , time. schedules. and. specific. oe 


penalty. provisions. “The failure of, 


‘section. 22 to make any ‘provisions ee 
for the withdrawals. authority | con-— 
_ tained in subsections 11(b) (2) and 
3). is therefore. significant. If the 
- ¢wo and one- -half year period. were 
_ intended to be mandatory, section. 
92, would have stated that the with- 
drawal: provisions which call. for = 
termination . in three or four years - 
would specifically not apply. to sub- | 
sections sage, @) and @)- ae 


DECISIONS OF. THE 


329, 


The ‘Act does set forth a acini | 
time schedule and | a series: oft 
guidelines for purposes of’ precipi- : 


‘tating | an. orderly and ‘prompt 
settlement. The Secretary 1S, for 


example, directed to divide Alaska 
i intg 12 regional corporations within - 
one year, to complete enrollment | sti 
_ substantial 
- Sutherland, § 25.08. . 


within two: years, to make a, ( 2) (c) 
study within three years, to convey 
lands: immediately after selection 
_ by patent, to. submit annual reports. 


- And it is clear that. Congress in- 
tended that the settlement be com- 
f pleted in as prompt. and orderly a 
fashion as possible. Subsection 2(b) 


| | provides that “the settlement should 
| be . | accomplished rapidly, 


| that the only provisions relating to. 
acts by the Secretary which are p OE. 


tain a penilty clause a are é those con- | 


| tained in section ale 


‘there are no negative. words re- 


| straining the doing of the Act after — 
the time specified « as contained in 
. paragraphs I7(d) (2) (B), (C) and 
‘the courts. will | deem the. 
statute directory: merely. Diamond 


(D),. 


Uetehs td.; Fort Worth, Td. 


Where ee is no. subsangal : 
reason why the determination Te-— 
quired by subsections 11 (Db): (2) and. 
(8). might not well be done after. 


June. 18 as before. June 18. and 


where there i is no indication that the 


Congress did not. so intend, then 
the designation of time shall not be 


DEPARTMENT. 


with 
: certainty, * * * without litigation 
8 * 8? But it is important to note - 


OF THE INTERIOR  [81LD: | 


considered” a limitation. on the 

power of the Secretary. His power _ 
to exercise such determinations 1s 
- not denied after June 18. If the de- 


terminations of village’ eligibility 
are made after June 18, the purpose 


of the statute will have ‘been sub+ 7 


stantially complied with and no 
rights _ . | 


§ 7(a) provides. that: | 
“# * * the State of Alaska shall be: di- - . 


| vided by the Secretary within one year 


after the date: of enactment of this. Act 


into twelve : geographic regions i 


~ Although’ the Secretary. was. ie 


| seit: to: complete his division of 
the. State -within-one year, he was 7 = 


unable to odinpies this task within oS 


ares, ‘Stipulations were ae ie ; 


_ the Regional Corporations and the 


Secretary. after the time period had 
passed. ‘These agreements were ap- 


_ proved by the Courts in: Aretic 
When no. consequences ‘attach to 

: failure to. comply, when no ‘penalty - 
is. imposed for delay, and when 


Slope v. Doyon and Morton, Civil : 


No. A-88~-73 (De Alaska, “April - 

1978), Ahtna;, Ine. vy. Doyon. ank 
. Morton, Civil No. A=198-72 (D. oe 
Alaska, August 1973), thereby give - 


ing express judicial approval of a / 


Secretarial determination: after the 
time period set forth by Congress. a 
inthe Actitself. os _ 
_ Furthermore, 8.5, which. ‘Airects. a 
the Secretary [to] prepare within — 
_two years from the date of enact-  - 


ment of this Acta roll of all Natives. _ 


* * * » requires that the roll “show: | 

| for nek Native the region in which 
he resided on the date of the 1970 - 

census enumeration.” In order for ep 


the Secretary to undertake t! the = prep _ 
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sration’ of the roll, he needed io 


ascertain the regional boundaries. 


The one determination is dependent 


on the other; similarly, a delay in 
the, former necessarily caused .a 
| delay in the initiation of the latter. 
But the courts, realizing the com- 


| plexities of the problems involved 
and the necessity for a certain and 


ie just determination at each step if 
this long procedure leading to final 
resolution of the settlement, recog- 
nized that the time frame cannot be 


_. imposed in such a manner that the - 
~ the villages a four year. period in 


very interests protected by the Act 


would suffer because of @& slight | 


: delay i in the implementation of its 
| provisions. | 
The preparation of the roll was 


completed by December 18, 1973, as _ 


provided 1 in $5. The magnitude of 
that. undertaking caused many. ad- 
ministrative difficulties. The possi- 
bility of error; through fraud or 


imistake, in preparation of the roll 
cannot be denied. The Secretary has 


the power, after notice and an op- 


portunity to be heard, to strike from 
the roll names_ placed : thereon 


through fraud or mistake, Garfield 
v. Goldsby, 211 U.S. 249 (1908), 
Campbell v. Wadsworth, 248 U.S. 
169 (1918). This power exists even 


. though the roll has been made “com 
_ plete,” Lowe \ vu Fisher, 223: U. Ss. 9 


a (1912). 


Under» : g 12¢a) (1), the ‘Village 
cor porations are given a period of 

_. three years in which to select, in ac- 

cordance with rules established. by 


the Secretary, the acreages to which 
the vallage 1s. entitled ueoes § 14 ys 


and pr ovides that the village shall 
make additional selections for land 
which the Regional Corporation 
shall reallocate from acreage in- 

cluded in the difference between — 
twenty-two million acres and the — 


total area selected by the eligible _ 
villages pursuant to 12(a). No time — 
period is set by the Act for this dif- 


ferential selection by the villages, 
but the Secretary has construed 


§ 12(b) as allowing the villages four | 


% years to make such selections and 


has provided in 43 CFR § 2651 A(f) 7 | 


which to file their applications for 
these peloctions: ahe clebcrat ae 


| villages may file: applications 3 in ex- . 


cess of their total entitlement. 
Again the statute has set a three 


: year ‘period for land selections by — 
Village Corporations. The Secre- — 


tary has required that the filing of 
appropriate applications be within. 


this three year period, and theappli- 
cations for differential acreage 
within four years, but has made al- — 
lowance for the settlément and. ad- 


judication of these crucial rural 
land selections for a later time. 


Land selections can be made con-— 


temporaneously with determiia- 
tions of the village eligibility and — 


the Secretary has so provided in _ 
order to facilitate the quickest solu- _ 


tion to a tremendously complex 
situation. The end result is that the 


land selection process moves for- — 
ward contemporaneously but sepa- — 
rately from the determinations of 


village eligibility. Furthermore a. 


— B24. | DECISIONS oF THE 


delay in determinneicn of village a 
do not dictate strict. compliance — 


eligibility will neither delay nor 


interfere with the selection of lands” 


by the villages. 7 


There is nothing to indicate that 
Congress did not: intend. that. the 
determination should be made by . 


the Secretary after June.18 rather 
than not done at all. If Congress 
had intended to dissolve the Secre- 
tary’s authority to make such ‘deter- 


minations of village eligibility after | 


June. 18, it would have been explicit 


ain denying him the exercise of that 


_ authority after the two and one-half 


year -pertod. The Secretary retains 
his authority over the withdrawals . 


for either three. or four years, or 
until such time as he determines 


that: the ‘withdrawal is no longer . 


necessary _ to. ‘accomplish the. -pur- 


poses of. the Act. And it is settled 


; Departmental. policy. that: the Sec- 


retary may exercise. his authority ‘ 
over lands that are still. within his_ 


control as part of the public: domain. 
BE. Burnaugh, 671. D. 366 (1960). 


_terpreted as directory only. Suther- 
Jand, Section 25.04. It cannot be 


said that Congress intended that - 


_ the time frame set forth in the Act 
is to be.disregarded or to be taken 
lightly. Such: a framework was im- 
posed for the purposes of orderly 


and prompt processing of the séttle- 
ment package. In the one sense, the | 
time frame must: be considered an 


essential part ofthe statute; at the 
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same Ge however: ths time limits. 


where the broad purpose of the’ 

legislation would be sacrificed. The 
particular timé provision in ques- 
tion does not go to the substance of 
the act to be completed, namely the 
determination of those villages eli-. 
gible for benefits under the terms 
of the settlement, arid therefore Is, 


directory. Vaughn, Id. 


_ In the absence of Ge evidence 
of legislative intent with regard to 
this particular, provision, it is ap- — 


‘propriate to ascertain what Con- 


gress would have intended thad it 


anticipated the situation at, hand. 
It. is difficult to imagine that Con- 


gress would have intended that: the 
determinations of village eligibility 
should suffer because the Secretary, 
could. not meet the tremendous stat- 


cutory burden imposed upon him © 
within a certain time frame. Neither 


should: persons be denied or granted. 
village status by default, nor should _ 


— decisions of eligibility be made in 
- Where the time or manner of per- such a cursory fashion that the 
ae the action directed ‘by stat-— 
ute is not essential to the purpose 
of the statute, provisions in regard 
to time-or method are generally in- 


rights of all parties to the settlement | 
should. suffer. Congress. did not in- . 


tend. that a slight “overrun” should — 


prejudice private rights or the. pub- : 


lie interest. Because a delay in the 


determination of village eligibility 
is allowed under the overall frame- 
work of the Act, because a delay 
would not hamper the workings of ~ 
the other provisions, because proper | 
allowances can be made for such 
a delay without. ‘prejudicing the in- 
teréests of those party to the settle- 
ment, it would seem. inconceivable 


to precipitate deliberation by for- 


feiture or by hasty. procedures, at 
the expense of one of the most basic 


. provisions of the Act, namely, the 
determination of village eligibility. 


To impose any. other solution would 

be contrary to the spirit of the Act. 

- ~ Tt has’ been argued. repeatedly 
that the Settlement Act must be lib- 


erally construed in favor of the Na- 
tives at all points. It should be 


noted, however, that the cases cited 
- for this proposition: deal with a con- 


cept and a relationship that is dis- 


tinetly different from that involved 
in this Act. The court in Squire v. 


Capoeman, 251 U.S. 1 (1956). dis: 


cusses. “the” traditional guardian 
ward. relationship between the 


a United States and the Indians” and 
quotes. from Carpenter V. Shan, 280° 
Te U. 8. 363. (1980) « as follows: | 


* *® % Doubtful expressions are #6 ne 


“s resolved in favor of the weak and defense- 
less people who are wards ‘of the nation, 
dependent ‘upon its protection. and good 


made -use of; which are susceptible of a 


more extended meaning than their plain | 


import, as connected with the tenor of 
the treaty, they should be considered. as 
used only in the latter sense’. [quoting in 


Geor ‘git, 6 Pet. 515 (1882) 1. 


As is. emphasized. time. oa time 


_ again in the legislative history One, proper village is considered eligiblé - 


the Settlement. Act, Congress. in- because of a hasty determination by 


3 tended the Act to be“a more just” 
and; hopefully, a wiser resolution 2 
than has been. typical of our coun: ~ 
_ try’s history j in dealing with. Native 


3 people i in other times: and in other 
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1974, . 

states. - Senate Report 99-408, pages os 
61-62. “The settlement of Alaska. 


Native land. claims is to be final and: 
‘complete and the present legislation’ 


intends to avoid prolonged legal or 


property distinctions. or implica- 


tions of wardship based upon race,” 


supra, at 80. Furthermore, the Dec 


3 laration. of. ne In mae states 


that: 


The sciileweut should be : siecomplishiedt 
. without establishing any 
permanent ‘racially: defined. ‘institutions, | 


. rights, privileges, -or obligations, without 
creating a reservation system or pengtt. 
| wardship or tr usteeship. 


This settlement is unique and 1 the 


; Natives are party to this settlement: | 


in a manner that makes their rela-" 
tionship with the F edeial Govern- : 
ment distinct and . distinguishable 


from” their traditional: Te oaea 


status. in the Lower-48,. te ae 
“Although | the» ar eument. that. 


- legislation. dealing “with . Natives. 
faith. HO “The language used in trea- | 
ties with - the Indians should never. be 
construed to their prejudice. If words be. 


must be liberally construed in favor 
of the Natives does not apply to thé 
Settlement Act because the Act is a 
settlement. among three’ parties, isa 
unique piece: of Iesislation’ designed 
to solve a unique problem, and. is i- 


gui fom Woreesion se. The state of _ tended by Congress expressly to be 
: 8 completely: different solution. to. a. 
‘separate and distinct problem, it 


must be kept 1 in mind that if an ime 


the Secretary, that village will un? 
justly benefit. at the. expense of the 
other valid villages. The few will. 
benefit undeservedly, and at the ex=" 


Sa of the many: “Under S14 ai) 
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- ecelve patent to the lands selected 
sunder § 12 (a), and (b), The total 


amount of land allocated to the vil-- 


- Jages is 22 million acres and villages 
‘that would qualify because the 


Secretary was unable to make a 


proper determination of eligibility 
would be depriving valid, qualified 
villages of their differential land 
under § 12(b). The Native villages 
are entitled to 22 million acres of 
land, period. It would be unfair for 
the Secretary to distribute land to a 


village that, in fact, should not qual- 
_ ify as a village at the expense of. 


_ those villages which Congress in- 


tended be granted ‘specific benefits 
. apart from those associations of 
people who could qualify only as_ 


_ groups under the Act (§3(d)). 
__ It is obvious that the converse, to 
wit, the denial of status as ah 


eligible village to a number of per-_ 
sons in fact: entitled to that status, 
would be an unjust and an unfair | 


denial of a right specifically granted 
to those qualified by Congress. 

_ Furthermore,. under § 12(a) (1), 
an improperly qualified village may 
* select lands. from within National 

Wildlife Refuge Systems, National 
Forests and ae lands tentatively 


approved to Alaska under the 
Statehood Act. If these selections 
" awere ultimately conveyed to an un- 
| qualified village, the State, a spe-- 


‘cific party to the settlement, would 
suffer nj justly. In addition, if 


ands were improperly. conveyed: 
from within National Wildlife 
~ Refuges and N ational Forests, such — 


a conveyance would be in direct 


DECISIONS OF THE - ‘DEPARTMENT OF THE INTERIOR: 


” egs. 


~T8i LI D. 


- conflict vith ne purposes of para- 
graphs 17(d)(2)(A) and 22(e) 
which specifically provide for addi- 
tions to such systems. These addi- 

_ tions were considered necessary by 


Congress in providing for the pub- — 
lic Interest and the interests of the 
Federal Government as the third 


party to this settlement. 


The settlement must be accom- 7 
plished rapidly | and. without liti- 


gation. It is clear by the very nature 


of the Act that Congress intended — 


“the certainty, the flexibility and 


the detail of a leg islative settlement — 


rather than a erCHec i settlement.” Bs 
- Senate: Report, 92-405, supra, at 62. 


To deny a legislative. determination 


‘of village eligibility because of a 
delay caused by the very magnitude 
of the problem that Congress felt. 


necessary to confront would be 


contrary to the esserice of the settle- 


ment itself. Congress would not 


have intended that the proper de- 


termination of something as basic . 
as village eligibility be thwarted by — 
a slight delay in the ss aad 


tion procedures. 


The settlement is unique. Years 
of effort and study created this 


complex but final solution to an in- 


soluble problem. It is certain that — 
Congress did not: intend that. the 


implementation. procedure be so 
precise that the very rights of those 
it had labored to protect be subject 
to the vagaries of the judicial proc- 
It. is inconceivable that Con- _— 
gress could have considered that the 


complexities and magnitude of the ~ 


_ problem would vanish in the face — 
of oe pr ocedural guidelines, In | 
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inéee! instances Sees Congress felt 


that time periods must be imposed, 
it provided the appropriate penal- 
ties for failure to meet such dead- 


lines. But> where guidelines were 


imposed for the purposes of acti- 
vating the most rapid. procedures 
possible under the burdensome cir- 


cumstances, Congress did not see fit 
to bridle the Spay beyond any 


reason. 

In ‘United States v. i orris, 259 
-F. 2d 643 (5th Cir. 1958), a mi- 
grant labor agreement between the 
“United States and the Republic of 


Mexico 7 whereby United ‘States 
guaranteed that employers would 
pay the prevailing wage rate or 


contract rate, whichever was 
higher, required that a “joint -de- 
termination” that the United States 
3 agricultural employer had failed to 
‘pay the prevailing wage rate be 
concluded. within ten days. The 
court held that the ten day require- 
ment was directory only and that a 


determination concluded | some 93. 


days. later was a valid. deter- 
mination. — 7 


“The court’s discdasion of the Agri- | | 


cultural Act of 1949 and its legis 


lative intent is appropriate to the 


Settlement Act ond the question at 
hand. 


This procedure for joint etspan: 


tion covered Many areas of possible con- 


troversy in addition to this simpler 


question of the actual wage paid in com- 
parison. to the administratively -deter- 
‘mined “prevailing wage.” With workers 


scattered over the. wide geographical 


area of this agricultural employment, 


; Secretary - 


the scheme beng cee ets for ad- 


_ judication by the two sovereigns through 
selected representatives, each of whom 
had other governmeutal duties to per- 
form, and the nature of potential dis- 


putes. comprising many of substantial 
complexity and controversy, it ig not 


reasonable to believe that these two Gov-_ 
_ernments intended, by this language, to 


establish a procedural remedy that 
would fail altogether for any case, no 
matter how serious or aggravated, which 
was incapable of resolution within. ten 


days. On the contrary, .these considera- 


tions suggest strongly. that the ten-day 
limitation was dir ectory, not. mandatory, ° 
and prescribed out of recognition ‘that 
two independent — sovereigns. with no 
coercive sanctions available were pledg- 
ing each other to handle these complaint — 
proceedings with dispatch, that aa 
would needlessly delay them, and as - 
specific target, the period of ten’ ane 
would normally be sufficient. 

Whether construed. as-a statute, or a 
treaty, or a statutorily authorized. con- 


tract we discern no intention to adhere 
_to literalism. It is not decisive and must 
' give way to the. purpose oer ne so 


clearly. revealed. * * * 

The problems conteantee by t the 
1. administering the 
Alaska Native Claims Settlement 
Act are of. substantial complexity 


and controversy. It is unreasonable 
to believe that Congress intended 
for determinations of village eligi- 
_ bility either to fail or be. hastily 
made because they were incapable 


of resolution within two and one- 


half years. Congress intended that 


the Secretary proceed with dis- 
patch in administering the Act, 
within the time ‘faewor: set 


forth. by Congress. Needless delays. 
must be avoided and the schedule 
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| uae be used as a sade: bat: noe: : 
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nat all costs... 


. The timetable set forth . Con- . 
‘gress is at best an estimate of time 


reasonable enough to- accomplish 


‘the basic purposes of the Act. Two. 


‘and one-half years-was the specific 
target date set forth by Congress, 


‘but it cannot be blindly met, at the 
expense of the basic purposes of the 


act, namely a. proper and reasoned 


settlement for once and’ for all of 
long-standing disputes between the — 
“Natives, the State of Alaska and 
‘the Federal On ee en. | 


Kent Fr RIZZELL, 
S abicntor. 


- QUARTO MINING COMPANY - 
_ NACCO MINING COMPANY 


es IBMA 199 Decided Fune-19, 197 


Appeal by the Mining Enforcement 
.and Safety Administration (MESA) 
. from. an initial decision by an Admin- 
: istrative Law Judge (Docket Nos. 
vVINC. 74-62, 74-63 and 74-69), 
dated February 13, 1974, wepeune 
: three Orders of Withdrawal. 


Affirmed. 


“Federal Coal Mine Health and Safety 
: Act of 1969: Closure ‘Orders: Immi- 
~ nent Danger = 


_inan application for review of a section 
F 104 (a) order, the order is properly va- 
“eated where the operator, by a. prepon- 
“derance of the evidence, proves that im- 
. ‘ininent danger was not present when the 


order was issued. 


DEPARTMENT OF Ta INTERIOR 


‘APPEARANCES: Richard V. Back- — 
ley, Esq., Assistant Solicitor, and W. 

Hugh O’Riordan, Esq., Trial Attorney, 
for appellant, Mining Enforcement and 
’ Safety Administration; Timothy M. 

‘Biddle, Esq., for appellees, Quarto and 
_Nacco Mining Companies. | | 


OPINION BY CHIEF ADMIN- — 
ISTRATIVE J UDGE ROGERS 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS © 
The procedural and fietial back- 


ground of this case is adequately 
set forth in the Administrative Law | 
 Judge’s (J udge) decision? 


AS we review the record, there i 1s 


,; nothing that would tend to establish : 
_ the pr obability of imminent danger. 
| As a matter of fact all of the. sur- 
rounding circumstances would sup- 
port at most a bare possibility that 
such a condition could exist. On the 
other hand, the evidence adduced by 
_the operators clearly overcame this — 
-bare possibility and in our view pre- 
ponderates, 7.¢., an imminent danger 
_condition did not exist at the time 


the Orders were issued. | 
In our opinion the record fully 


. supports the J udge’ S conclusion that 
these Orders were issued to bring 
about more. rapid compliance with 


the cited safety standard and not be- 
cause of the presence of an imminent 


‘danger. The record contains sub- - 
stantial evidence to the effect that — 
_when an inspector obseryes a “wheel _ 
parked on a cable” (in accordance 


with his instructions) he is required — 


to issue a » 104( a) withdrawal oe 


_ 1The Judge’s decision en 3 IBMA 203. 


[s1LD. 


; cea thats if he dian's i would have 
to justify such a failure to his super- 


visor. 
This Board in the past. has held 


: that | a 104 (a) order of withdrawal © 


1s to be issued only where imminent 
| danger is found to exist (United 


“Mine Workers of America, District 


‘431 v. Clinchfield Coal Company, 
‘LIBMA 81, 78 LD. 153 (1971) ). In 


Freeman Goal Mining Corp. 2 


IBMA 197, 80 I.D. 610, CCH Em- 


ployment Safety and Health Guide. 
‘par. 16,567 (1973), we determined, 


inter alia, that the determination of 
whether imminent danger is present 


ina given situation, is that the cited 


‘condition or practice would be the 
conclusion by a reasonable man that 


_. imminent danger existed at the time < - 
of issuance of a 104(a) withdrawal 


order. Imminent danger is defined 


_in section 8(j) of he. Federal Coal 
-Mine Health and Safety Act of | 
1969? to be. “the. existence .of any. 


| ‘condition or practice in a coal mine 
‘which could reasonably be expected 


‘to cause death or serious physical i 

| harm before such condition or prac- ow 
aoe Safety Administration (MESA) 

and the United Mine Workers of 
circumstances in this case we find ~ 


: tice can be abated.” ” 
Applying the foregoing to the 


‘imminent danger was not present. 
Accordingly, we conclude that the 
Orders of Withdrawal were proper- 
iy vacated BY. the J udge. 


“ORDER 


| -WHEREF ORE, pursuant to x | 
author! ity deleg ated to the oe iby | 


| 2p hy, ‘91-178, 83 Stat. 742-804, 30 USC. 
, ss 801-960 (1970). ; 
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the Secretary of ‘the Interior (43 : 
CFR 4.1(4)); IT IS' HEREBY 


ORDERED that the decision of the — 


Administrative Law Judge - issued 
February. ‘AB; 
ee 


1974, a 7 AF. 


C. gE eee Fay. —- 
¢ tee Administrative J wae 


IT concur: 


#H. ni ScumnuEnpEre, om : —— 
Alternate Administrative J ena 


DECISION | 


| February 13, 197 


Thisi is a review proceeding under 


section 105(a) of the Federal Coal 
“Mine Health and Safety Act of 
1969. The operators, Quarto Mining — 
Company and Nacco Mining Com- ~ 
‘pany, seek to have Orders of With- — 
drawal. No. 1 RWU, October 23, 
1978; 1 JET, October 24, 1978; and 
A RWU, October 12, 1973, acdiad. | 


The Mining Ha Foveament and 


America have filed. answers In op- — 


_ position to the applications for — 
review. — 


Hearings on the ‘applications 


were. held in the U. S, Tax Court- 
room; 


Federal. -Building,  Pitts- 
burgh, Pennsylvania, on J anuary em 
1974. The operators were repre- 

sented by Timothy M. Biddle, Esq., — 


Washington, D.C. MESA was rep-_ 
resented by Hugh O’Riordan, Esq., 


Office of the Solicitor, Washington, 4 
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D.C. The UMWA was not repre- 
sented at the hearing. 


Issue 
The issue is whether or not an im- 
--minent danger existed at the time 
the orders of withdrawal in ques- 
tion were issued by Inspectors 
Uhazie and Turkal. 


Pertinent Law, Regulations and 
Instructions — 


If, upon any inspection of 8 a coal mine, 


2 an authorized representative of the Sec- — 


retary finds. that- an imminent danger 
- exists, such representative shall deter- 
mine the area throughout which such 
danger exists, and thereupon shall issue 


forthwith an order requiring the opera-- 


_ tor of the mine or his agent to cause 
7 ‘immediately all persons, except those re- 
ferred to in subsection (d) of this sec- 
‘tion, to be withdrawn from, and to be 
‘prohibited. from entering, such area until 
an authorized representative of the Sec- 
retary determines that such imminent 
‘danger no louger exists. [80 U.S.C. § 814 
‘(a)+ Section 104(a) of the Act.] 

.-’ *(J)mminent ‘danger?’ means the ex- 
istence of any condition or practice in a 
coal mine which could reasonably be ex- 


pected to cause death or serious physical | 


‘harm before Such condition or practice 


can be abated. [30 U.S.C. § 802() ; ; ae 


tion 3(3) of the Act.] _ 

Trailing -cables ‘shall be adequately 
protected to prevent damage by mobile 
equipment. [30 CFR 75.606.] 


Unprotected cables that are run over - 


=. by any type of mobile equipment would 


be in noncompliance with this section and - 


_-would warrant the issuance of a 104(a) 
Order of Withdrawal. [Section 75.606 of 

~ Coal. Mine Safety Inspection Manual, 
September 4972.] - 


Summary of B vidence 


The Orders of Withdrawal in- 
| volved in these cases were issued on 
_ three separate days. The first, issued 
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tion foreman, 


serial 
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by Inspector Uhazie on October 03, 
1973, at the Powhatan Mine No. 4 
staead that :. 


No. 4 shuttle car—was parked on ihe 
energized trailing cable of the No. 5 
shuttle car operating in ane Main eee 
Section, 

The second order, feed = In- 
spector Turkal at the Powhatan No. 
6 Mine on October 24, (197 3s reads as 


follows: : 


The genial number 52 s scoop car being — 
operated by H. Martin, scoop.car operator, 
and being supervised by G. Brown, sec-_ 
was trammed over the 
energized trailing cable provided for the 
number 91471-1 roof | bolting 
machine located 30 feet inby survey sta- 


tion 65 plus 75 in No. 4 Ey of Main 


South section, 


The third. order, Pactad tears 
ber 12, 1973, by Inspector eae, 
reads as follows: 

The No. 4 roof polting machine was — 
observed parked with one wheel sitting 
on an. energized trailing. cable’ of the 


auxiliary exhaust fan: located in the last~ 


open crosscut. between the Nos. 2 and 3 


entries: of the 2 Right off 1. Main North. 
section. 


Each order ‘of qihoewal was 


terminated by requiring the opera- 


tor to. cut out the portion of the 
cable that had been. .run over, and 
by installing a permanent. splice. » 
The particular facts set .out in 
the orders of withdrawal were not 
seriously contested by the appli- 
cants. The trailing cables were, in 
fact, run over by rubber-tired equip- | 
ment in contravention of 30 CEFR 


‘75.606. There was unanimity among - 


the witnesses that no hazardous con- 


ditions such as methane gas accumu- 


ia 


QUARTO. MINING COMPANY: AND NACCO MINING ‘COMPANY 331 


June 19, 1974 


- lations, ventilation failures, etc., 
- ‘were present at the time the orders 


of withdrawal were issued. The in- | 
. steadfastly insisted that running 


spectors testified that they consid- 
ered the possibility of sharp objects 
being on the fioor of the mine which 


might have damaged a run-over . 


cable, but there was no testimony 
that the floor contained, in fact, any 
such sharp objects... 


Inspectors Uhazie and Turkal 


testified that prior to October 


1978, it had been standard practice 
to issue 104(b) notices whenever a 
trailing cable was run over by . 


mobile equipment. Thereafter, 
orders of withdrawal were issued on 


_ the premise that this practice placed 


mine employees in imminent dan- 
_ ger. Both inspectors testified that 
they did not. feél bound by instruc- 


tions in the Coal Mine Safety In- 


 spection Manual for Underground 
Mines, September 1972, section 
15.606, which provides that orders 
of withdrawal under section 104 (a) 
- shall be issued when mobile equip- 

ment is run over unprotected cables. 


Both inspectors testified that they 


had been instructed to require the 
operators to cut out a section of an 
energized cable that had been run 
over by mobile equipment, or to re- 


quire the operator to remove the. 
cable from the mine for testing. In- 


spector Turkal testified that when 


‘mobile equipment runs over a de-_ 
: energized cable, a section 104(b). 
notice is issued are there is’ no re- 


quirement that the cable be spliced. 
The inspectors insisted that neither 
the issuance of the orders, nor the 
termination | requir ement, 
553-150—74-2 | 


were in 


the nature of. penalty. sanctions 
against the operator. 7 
Although witnesses for MESA 


over trailing cables results in an im- 
minent danger, there was no con- 
vincing testimony put on by MESA 
as to the expected result of this prac- 


tice. No witness testified that he had 
seen a mine employee killed or. in- 


jured simply because a rubber-tired 


wheel had run over a cable. The 
contention was that .this practice 


might possibly cause a rupture, 
which might then result in a short, 
which then might produce a. fire. 


‘Or, that a wire: might be bared, | 


which could result j in electrocution: 


Although the MESA witnesses | 
testified that they expected the cable _ 


to be ruptured, they also testified 


that such an event was a possibility, 


not a probability. Very few hard 
facts were brought into evidence re 
garding the dangers incident to run- 


| ning over trailing cables. 


Mr. Roy E. Jones, discreet: in- » 


spector for MESA, testified that. 


government records from 1952 to 
1972 showed that 33 reportable mine 
fires were directly attributable to 
equipment running over trailing 
cables, Mr. Jones was testifying 
from memory, and no documents 
were submitted in evidence to sup- 


port this statement. Furthermore, 


Mr. Jones did not report a single in-. 


from the 83 fires which he claimed 


resulted. from the practice of run- . 


ning over cables. Mr. Jones testified 
that. inspectors were not ordered to 
Assue section 104(a) orders whenever | 


| a cable j is run over, but he. soneior 


that the inspectors had. ‘been told 
that. they should do so. He further 


testified that he would i issue such an 


‘order each and every time an ener- 


- gized cable is run over, and that he 


had given explicit. instructions to 


inspectors “that this is the route - 


uney. would take.” | 

In the opinion of witnesses for the 
operator, no imminent danger re- 
sults when a cable is run over by 


mobile equipment. The requirement. 


by MESA that a section of the cable 
must be cut out when run over by 
mobile equipment cr eates even a 


_ greater hazard in: their opinion, oo 


spliced cable, in their view, is not as 


_ gafe as an unspliced cable. The. op- 
erators put in evidence test data 


showing that the cables used in the 
mizies In question were able to with- 


stand. being run over hundreds of - 
times by 20,000-pound trucks and 


16-ton forklifts with no damage to. 


the cables. In the view of witnesses 


for the operators, the possibility of 
damage to a cable by being. run over 
is extremely remote. MESA.made 


no attempt to rebut the test data put 


in evidence by the operators. 


| Discussion — 


The ove helinias weet ‘of the. 


evidence in these cases’ establishes 
‘that no imminent danger existed at 
‘the time the orders were issued. It is 
‘Clear that these orders were issued to 
_bring about better compliance with 
a particular safety standard, and 
that the requirement that.a cable be 


spliced if run over when energized 


is nothing more than added punish- 


tment to the operator. At times the 


‘DECISIONS: OF THE. aera OF THE. INTERIOR © 
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testimony of the Soveewniants wit- 
nesses approached sheer sophistry. 
For example, why must an operator 
cut. out a section of a cable run over 
when energized, when no such re- 
quirement is made when a deener- | 
gized cable is run over? If the in- 
spectors are not bound by instruc- 
tions, then why were notices issued 
prior to October 1972, and orders 
for the same violation ther eafter ? | 
What meaning is to be given to the 
testimony of Inspector Jones, who | 
stated that. Inspectors are not. re- 
quired to issue orders of withdrawal 
for violations of 30 CFR 75:606, 
when he also testified that he haa 
given explicit instructions that “this 
1s the route they would take”? 2 


The practice of running | over un- 
protected trailing cables is a clear 
violation of a particular mandatory — 
safety standard. However, no cred- 
ible evidence in the record shows 
‘that the violations in the cases at 
hand “presented any imminent 
danger to mine employees. Section 
104(a). orders are not to be issued, 
-willy-nilly, for violations of safety — 
standards. The language of section 
104(a) and section 3(j) is clear, 
-cogent, and concise: there must be a 


reasonable. expectation that death 
or injury will result. before a con- e 


dition or practice can. be abated. - 

It is obvious to layman. ni 
lawyer alike that an operator is de- 
prived .of certain fundamental 
_rights when. section 104(a). orders 
care issued. for the sole purpose of 


‘enforcing specific safety standards, 


‘Should such an ‘order be ignored, 
then the operator is subject to crim- 


388]. 


7 ; ak eeccuons onde section 109 ( b). 
A section 104(a) order inflicts an 


: immediate | economic penalty on the _ 
operator by way of lost production —_* 


and compensation for dled mine 
‘employees. There is no opportunity 


for the operator to question the — 


propriety of such an order through 
the hearing process or through ap- 
‘peals to the Board or to the courts. 
| Through. ultra vires istructions to 
inspectors, MESA has attempted to 


give inspectors the authority to in- 
‘flict a penalty on the operator for 
violation of a standard. This policy, 


if pursued, could be -extended to 


each and every mandatory safety 
‘standard in the Act. Such a policy — 
* can only result in contempt for the 


law in the: ‘long run. 


There may be certain factual aa 


— uations that are always imminently 
dangerous. The Act implies,:for in- 
stance, that a methane reading of 


1.5 percent: requires the issuance of | 
a section 104(a). order. See section 


303[h][2]. The Secretary may well 


have the authority to promulgate 


regulations which call for the 1ssu- 
ance of section 104(a) orders under 


given circumstances. Nevertheless, — 
there is no present authority for 
MESA to instruct inspectors to 1s- 
gue such orders for violations of 
safety standards if the violations do - 


‘not create an bominently dangerous 
‘situation. - 
ORDER 


oe 1 RWU, issued N ovember 12, 
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1973, 
CATED. . 


o 1sMA 208 


appellee, 
Safety Administration. 
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are | hereby ordered, VA- 


 Groran ea. - 
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Decided Tune 19, 194 _ 


‘Appeal by Eastern ‘Associated. Coal 
Corporation from a decision by an 


Administrative Law. J udge dismissing 


an ‘Application for Review of an im- 
-minent danger withdrawal. order in 
Docket No. HOPE 73-300. 


Affirmed. 


Federal Coal Mine Health anil ‘Safety aie: 
Act of 
_minent Danger 7 


1969: Closure, Orders: ul 


The Interior Board of Mine “Onetations 


- Appeals will affirm the dismissal of an 


Application for’ Review of a section 104 
(a) withdrawal order where the Judge’s 


findings of fact. are. supported. by sub- 


stantial evidence and he has-correctly © 


applied the legal definition of imminent 
‘danger. ee 


APPEARANCES: Thomas E, Recticee | 


Esq., for appellant, Eastern Associated 
‘Coal © Corporation ; J: Philip Smith, 
-Esq., Assistant Solicitor and Michael 


T. Heenan, Esq., Trial Attorney, for 
Mining Enforcement and— 


te Orders of Withdrawal a oo OPINION BY ADMINISTRA- 


_RWU, issued October 23, 1973; No. _ 
AT ET, issued October 24, 1973; and. 


LIVE JUDGE DOANE 


INTERIOR BOARD OF ‘MINE 


OPERA af ON. 8 APPE ALS © 


DE aPOnE OF THE: 


— 884 


| Eastern Associated Coal Corpo- 
ration (the operator) appeals to the 
Board. to reverse a decision by Ad- 


ministrative Law Judge.Paul Mer- 


lin dismissing its Application for 
Review of an imminent danger 


withdrawal. order issued pursuant 
to section 104(a) of the Federal 


- Coal Mine Health and Safety Act 
of 1969. 80 U-S.C. §814(a), 83 
Stat. 750 (1970). The closure order 
in dispute cited the operator for al- 
leged accumulations of loose coal 


and coal dust spanning an area ap-- 


pr oximately 690 lineal feet. 
| J udge Merlin’s decision, which 


we are appending to this opinion, 


contains detailed findings of fact, 
which are amply supported by nu- 
- merous citations to the record, as 

well as explicit determinations of 
weight and credibility. We are of 
the opinion. that his factual Judg- 


ments were based upon substantial _ 


evidence and that the operator has 
shown no compelling reason to set 
‘them aside. 

" Having duly Gudidered ba re- 
jected the operator’s appellate chal- 
lenge to the Judge’s factual con- 


clusions, it is the “udgment of the 


Board that at the time the closure 


order was issued, a reasonable man 
was warranted in concluding that 


the condition cited constituted a 
‘proximate peril to life and limb and 
that if normal operations designed 


to extract coal proceeded, a disaster - 


could reasonably be expected to oc- 


cur before abatement. We hold, 


therefore, that the Judge correctly 
decided that the operator failed to 
prove that there wag no imminent 


danger. Freeman Coal M ining Cor- 


DEPARTMENT OF THE INTERIOR 


poration, 2 IBMA 197, 80 LD. 610, 


(81D. . 


CCH Employment Safety and. 


| Health Guide par. 16 567 (197 3B). 


| ORDER 7 
-WHEREF ORE, parsnadit to. the 


authority delegated to the Board by 


the Seas. of the Interior (43. 


CFR 4.1(4)), IT IS HEREBY _ 


ORDERED that the decision ap- - 


_ pealed from IS AFFIRMED, 


Davip Doane, 
_ Administrative Judge. 


LT concur: 


CO. #E. Rogsrs, Try 


Chie f Administrative Juige 
| DECISION — 

3 IBMA 211 September 4, 1975 

Lntroduction = 

This is a proceeding filed under 


section 105(a) of the Federal Coal _ 
Mine Health and Safety Act by 


Eastern Associated Coal Corpora~ 
tion to review an order of with- 


drawal issued by an inspector of the- 
Mining Enforcement and Safety — 


Administration .(formerly Bureau 
of Mines and hereafter referred to- 
as MESA) under section 104(a) of 
the Act for imminent danger. A’ 


hearing was held on July 16, 1973. 


_ In its application for review the 


applicant has alleged that the with- - 
drawal order in question is invalid’ 
because .an imminent danger did not: 


exist. In its answer MESA admit-. 


ted issuance of the order in ques- 


tion but alleged that the order 
was properly issued. The United. 
Mine Workers of America whicl» 


coal 
~~ Joaded and: removed from the mine 
cand the areas were adequately rock- 
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un der the oes is a party also 


’ answered alleging that the order 


was issued as the result of an im- 
minent danger. 


| The order of withdrawal in ques- | 
tion recites that loose éoal and coal 


dust were accumulated for about 
690. lineal feet, as scaled on a map, 


in the Nos. 1, 2, 3 and 4 entries and 
connecting crosscuts on the 4 Right 


- 1 North sections. The order further 
sets forth that an imminent danger 
existed in that the condition or 
pr actice described could reasonably 

be expected to cause death or seri- 
ous physical harm. before such con- 
dition: or practice could be abated. 
| (Resp’ s. Exh. 1.) A termination of 
the order. of withdrawal, Termina- 


tion Order No. 1 EJ F died Sep- 


tember 7, 1972, which was also at- 


- tached to the application for review 


- was issued at 11. a.m., on Septem- 
ber 7, 1972, stating that the condi- 


tion or practice cited. had- been | 


abated and that. the loose coal and 
dust accumulations 


dusted. (Resp’ s. Exh. 3.) 


pee ii Applicable Law 
Section 104(a) of the hee pro- 


vides that if upon any inspection of | 


a coal mine, an authorized repre- 


sentative of the Secretary finds that. 
an imminent. danger exists, such 
representative ‘shall. determine the 


area throughout. which such: danger 
exists, and: thereupon shall “issue 


7 forthwith an order requiring the op-. 


erator of the mine or his agent to 
cause immediately all persons, ex- 
cept those referred to in subsection 


were | 


(d) of this section, to be witiinewn 
from, and to be prohibited from en- 
tering, such area until an authorized 


representative of the Secretary de- 


termines that such imminent dan- _ 
ger no longer exists. — 

Section 3(j) of the Act. provides 
that imminent danger means the 
existence of any condition or prac- 


tice in a coal mine which reasonably 


could be expected to cause death or | 
serious physical harm before such 


condition or practice can be abated. 


The Board of Mine Operations. | 
Appeals has held that the burden 


of proof in a proceeding for review — 


of an imminent danger order. of 
withdrawal is upon the applicant- 
operator. Lucas Coal Company, 1 


IBMA 138, 142, 79 LD. 495, CCH 
| Employment Safety and Health 


Guide par. 15,378 (1972). Proof of — 
violation is not necessarily an ele- — 
ment of proof of an imminent dan- 

ger. /d. The Board has held that an. 

imminent danger exists when the — 
condition or practice observed could 
reasonably be expected to cause © 
death or serious physical harm toa — 


_. miner if normal mining operations 


were permitted to proceed in the 
area before the dangerous condition 
is eliminated. The dangerous condi- 
tion cannot be divorced from the 
normal work activity. Zastern Asso-_ 


etated Coal Corp. 2 IBMA 128, 136, . 
80 LD. 400, CCH Employment: 


Safety and Health Guide| par. - 
18,078 (1973). 


Tih. £ vidence - : 
Mr. Eugene ae Farley, an ingpee- 


tor for MESA, was qualified and — 
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accepted. without objection as an 
expert on mine health and safety 


matters (Tr. 50). Mr. Farley testi- 


fied that he issued Order of With- 
drawal No. 1 EJF, dated Septem- 
ber 6, 1972 (Tr. 48). The area at- 


focted by the order was the four 
entries in 4 Right 1 North section of | 
the Keystone No. 1 Mine (Tr. 5-6). . 


Mr, Farley stated that conventional 
- mining techniques were used at the 
peyeroue No. 1 Mine (Tr. 18, 54). 


- Mr. Farley stated that he arrived 
at the Keystone No.1 Mine on Sep- 
tember 6, 1972, at 3 p.m. (Tr. 4). He | 
checked the firebooks for 80 minutes © 


whereupon -he took the mantrip. at 
3:30 p.m. (Tr. 4). After descending 
into the mine, he took another 380 to 
35 minutes to arrive at the 4 Right 1 


North section '(Tr. 6). Mr. Farley 


estimated that his arrival time at 
the section was from 4:30 to 4 40 
| P. m. (Tr. 26). - 

- Mr. Farley: deser ibed the section 
as having four 260 foot entries with 
three -cross-cuts connecting the en- 
tries (Tr. 8). The first entry had not 
advanced as far as the other three 
entries (Tr. 8). He estimated that 
the total linear feet of all entries 


and of the cross-cuts was approxi-- 


mately. 690 feet. (Tr. 8). Mr. Farley 
‘stated that upon arrival in the sec- 
tion he noted that coal was. being 


produced. (Tr. 7). He did not re- 
~ member. if preparations were being | 
~ made to fire shots but he remember- | 
ed that coal was being loaded and” 
equipment was energized. (Tr. 13,. 


81, 53). In the ordinary course of 
operations, shots: ‘would have been 


fired Jater in the shift (Tr. 57). He 
obser ved accumulations of coal dust 


OF THE DEPARTMENT OF: THE: INTERIOR 


[81, LD. 


| eae ‘of: loose ei in the section 


which he measured with a ruler and 
which ranged in depth from zero to 


six inches in depth in all four en- 
tries and the cross-cuts (Tr. 7-9). 


Very few. points in the section had 
zero accumulations (Tr. 9). Mr. 
Farley also noticed that’ the ribs 


were rock-dusted and that the sec- 


tion was dry except fora damp spot 
in the area of the belt feeder (Tr. 
11); He récorded no methane in the 
section, found no permissible defi- 
ciencies in the equipment and found 
that the trailing cables, which were 
energized, were, in good condition 
(Tr. 18). He did ea know the:com- 
position of the mine floor but did 
believe that if there was any shale 
in the accumulations there was WeLy. | 
little (Tr. 12). 

~ Mr. Farley testified that when he 


: issued the order there were two pos- 


sible sources of ignition. One was 
the possibility of machinery run-= 
ning over the trailing cables and the 
other was a blown-out shot. (Tr. 19; 
32). In his opinion, there was a good - 
likelihood that the trailing. cables - 
could be run over (Tr. 53). He be- 
lieved it would take a ‘substantial 


time to-clean up the accumulations eS 


in question (Tr. 32), and he stated 


that he issued the order of with- 


drawal because he did not want coal 
pr oduction being carried on during 


is that period due to the danger of pos: a 
sibly running over ‘cables and shoot- : 


ing. “Cire, 82). “According to Mr. - 


F arley’s testimony, there was a pol- 


icy of the Bureau of Mines to the 
effect. that. any accumulation which 
would te take more » than 30 n minutes to 
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Sie ued issuance of a section. 


104(a) withdrawal order, but Mr. 


Farley. stated: that the issuance of. 


- Such an or der of withdrawal was 


based upon the inspector’s judg oment. 


and that in this case he used his own 


judgment (Tr. 23). In this particu-._ 
lar. situation he. stated that he ‘did 


‘not think of the 30 minute rule be- 
cause he knew it would be impos- 
sible to clean up the accumulations 
in that, period of time (Tr. D4). He 


followed the manual and used. his 


i own judgment (Tr. 26). 


Mr. Farley further testified that a 
he took dust samples from the floor | 
(Tr. 16-17). The results of the sam- lr. 86). M | 
that the explosive conditions in ex- 


ples were read’ into the record (Tr. 
28). Mr. Farley stated that he was 


not required to take samples in this” 
type situation but. that he did so to 


- satisfy himself (Tr. 17). The sam- 
pling occurred after he issued the 


er. withdrawal order and did not enter 
into his determination at. the time | 


with respect to. whether or not an im- 
minent danger existed (Tr. 63). 


Mr. Samuel D. Farmer, a tats 
supervisor for Eastern Associated at 
the Keystone No. 1 Mine was ac- 


cepted without objection as an ex- 
pert. in mine health and safety mat- 
ters (Tr. 34). Mr. Farmer testified 


that he did not personally observe 


the conditions cited in the with: — 
‘ mes ous | Sey to the conditions cited in the 


order of: withdr awal. is. uncontra= oe 
dicted: Thus, the record discloses no. 


drawal order (Tr. 84, 40). Mr. 


- Farmer described. the composition | 
__ of the floor of the section in question 
as consisting of soft streaks of shale © 
~ which could fall off 3 in sheets and be 


ground. up on the mine floor during 
mine operation traffic Cire 35-36). 
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inches on the floor regularly: broke 
up (Tr. 35-36). In addition, Mr. 

Farmer stated that a binder seam of 
rock had been encountered in this 


section (Tr. 84-35). The shooting of. 
this seam pulverized | ‘gubstantial | 


amounts of rock which were left be- 


hind. In addition, shale from the. 


ribs could loosen and fall to the floor 


where it would be pulverized (Tr. 
35). ‘Mr. Farmer further stated that 


in his mining experience ‘he has” 


never seen, heard of, or witnessed a” 
situation where an accumulation of — 


coal dust was ignited as‘a result: of 
firing a shot, except in experimental 
movies (Tr. 86), Mr, Farmer stated 


perimental movies would not exist — 
in a coal mine (Tr. 36, 44). He fur- 
ther believed it was unlikely’ that 
coal dust accumulations on the mine 
floor would ignite’ (Tr. 42-43). He 


| expressed the view that no heat is 
generated when a shot is ‘fired since ~ 


the powder is detonated by a low 


| voltage: battery (Tr. 39). Finally, 
Mr. Farmer stated that the Key- © 


stone No: 1 Mine. constantly” ‘liber- 


ated methane and had been classi-= — 
fied as gassy par to the 1969 Act 
(Tr. 45). | 3 | 


III. Findings ay Conclusions 
. The testimony of Mr. Farley with — 


dispute that there were accumula- : 
tions ranging up to six “inches: lik 


| depth for 690 linear feet in the en- 
a ~ tries of. the section i in question ; that... 
| He stated. th at fr om n four to fifteen 


the mining -Squipment © ‘was: ener- 
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gized: 


dence in the record to dispute Mr. 
- Farley’s estimate that it would take 


a long time to clean up the accumu- ° 


lations. Mr. Farley testified that he 
believed that there was a danger to 
safety and life because the accumu- 
lations could be ignited if the trail- 
‘ing cables which were energized, 
were run over by the machinery. It 
is recognized that there were no per- 
missibility violations and that there 
were no splices i in the trailing cables, 


However, 1 in Mr. Farley’s opinion, 


_ there was a good likelihood the trail- 
ing cables could have been run over. 


His judgment in this: respect also — 


_ ‘was not challenged. In addition, Mr. 
, Farley testified that during the 

course of the shift shots would be 
 fireda number of times and that this 


too, created danger of an explosion. | 


His testimony regarding the firing 


of shots similarly was not chal- 


lenged. 


— In light of the eiepolny, this Ad- _ 


ministrative Law Judge concludes 


that an imminent danger existed | 


and that the subject order of with- 
drawal was properly issued. As set 
forth supra, section 3 (j) provides 
that an imminent danger exists 
when it can reasonably be expected 


that. death or serious physical in- - 


jury will result before the coridition 


can be abated. Here the accumula- 


— tions of coal together with the sub- 
stantial possibility of ignition (re- 
sulting either from the good likeli- 
hood of cables being run over or 
from the firing of shots both of 


which were part of normal opera- _ 


DEPARTMENT OF THE INTERIOR 


and ‘that coal --was. being 
loaded. In addition, there is no evi- . 


[81 t. D. 


Gene), sented the reasonable expec- — 
tation of death or serious physical 
injury from an explosion before — 


- abatement could be achieved. 


Moreover, ‘the inspector reason- 


ably believed it would take many 


hours to clean up the accumulations. 
Normal operations which would 


have occurred during that long pe- 


riod, including: the continuous run- 


ning of the machinery, and the fir- 


ing of several shots, amounted to a 
serious risk which in the view of 


this Administrative Law J udge con-— 


stituted a reasonable expectation of 
death or serious physical harm be-— 


fore abatement. (see Hastern Asso- 
ciated Coal Corporation, supra). 


There was evidence adduced at 
the hearing that the Bureau of | 


Mines has a policy requiring issu- 


ance of an order of withdrawal for 


imminent: danger whenever an ac- | 
cumulation of coal or coal dust | 


would take more than 30 minutes to. 
clean up. However, Mr. Farley tes- 
tified that he did not take into ac- 


count that policy because m this © 
ease the: cleanup would . require 


iniuch longer. After listening to the 


testimony and reviewing the ad- 


ministrative transcript, this Ad- 
ministrative Law Judge is satisfied 
tliat Mr. Farley sufficiently under- 
stood the principle of imminent 
danger and correctly exercised his - 


Judgment 1 im this case. 


| Mr. Farley apparently took sain- 


_ ples of the coal dust. accumulations. 


The results of these samples were 
read into the record without objec- 
tion. Subsequently, counsel for the | 
opener obj ected. to. admission into + 
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7 the eae as an nite of: the re- 
port setting forth the results re- 


-.- garding incombustibility obtained 


- from testing these samples. It is not 
- necessary to rule upon counsel’s 


— objection because this Administra- 
_ tive Law Judge believes that the. 
samples and the results obtained — 
_ therefrom are immaterial to a de- — 

“4 ‘termination of imminent danger in . 
this case. At most, the results could - 


serve only as an. after- the-fact Jus- 


_ tification for the order. The validity 
of ‘an order of withdrawal for im- 
es minent. ‘danger must. however, b e 


judged i in terms of the reasonable- 
_ ness of the judgment which the in- 
- spector. made at the time he issued 


| the. order. a, 
oe he: principal, evidence peared 
ing the operator’s contention ‘that, ea. LO 
no imminent danger existed is the. pe age 
testimony of Mr. Farmer. However, . 
since Mr. Farmer was not present 


- on the section covered. by the with- : application for review her ein be and. | 


| | is Hempy DISMISSED. 

: entitled to as much weight as that : - 
of the inspector. For instance,. Mr. ae 

regarding — the, 


drawal, order, his testimony. is not 


| Farmer testified - 
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As. was held. at the oer the. 


burden of proof is upon the appli- 
cant. This holding is compelled by 
_ the Board of Mine. Operations Ap- 
‘peals’ (see Lucas Coal. Company, — 
supra). This Administrative Law — 
Judge concludes that the applicant 7 
‘has failed to sustain its burden of 
proof. However, i in light of the evi- 
dence and testimony presented in 
this case, the F Findings and Conclu- 
sions set. forth herein would not be | 


different if the burden of F proof had . | 


been placed on MESA. oe 
~The memoranda. and other mate- _ 
rials filed by the parties have been 
reviewed. To the extent they are in- — 
consistent. with the Findings: and - 
- Conclusions ‘set. forth ar ii: they. | 
are ae . | 


ORDER 
Te is re ORDERED that the | 


Paun. eee ee 
| Administrative Law. Judge. 7 


break-up of shale in this section of _ a eat 


-. the mine; but he did not, and indeed. ~ 
~ could niot, contest Mr. Farley’ Ss con- : 
16 IBLA a7 
| “question were coal not ‘shale. ‘This ~ op are 
_. Administrative Law Judge does — 
not find persuasive ‘Mr. Farmer’s. - 
‘testimony. regarding the incom-— 
~ -bustibility of coal but his testimony : 
even if believed, would not be suf- 
: ficiently probative because it is not 


clusion ‘that the accumulations in 


based upon, and does not specifi- 
cally relate to the facts of. this case. 


ZELPH 8. CALDER 


“Decided June 20, 190 - 


tober froth’ a May 31, 1978, decision ms 
by the Utah State Office, Bureau of 
~ Land Management, imposing rental. . 
charges for Tight-s ofwey_ i sacencs ima 
T0278." 


“Vacated and remanded. 


-Atpplisstiona ani Entries: Generally— 
-.Rights-of-Way: Act. of March. 3, 


me 1891—Rights- of-Way : Applications . 
“A right- of- -way ‘under the Act of March 3, 


: 1891, does not vest until the Secretary of 
-the Interior has approved the application. 


2, co Secretary may withhold his. approval 
at the. ‘grant. is not in the public interest af 


“Or he’ may condition the grant to ensure 
“that: the public, interest will be protected. 


| : Applications and. Entries: Generally— : 
 Rights-of-Way: Act of ‘March 3 


1891_Rights-of-Way: Applications. 


Par ‘suant to a, regulattion,. applications to 


acquire. a -right- of-way. for the main pur- 


pose of irrigation should. be made under | 


_ ‘the Act of March 3, Aso1. 


| ‘Public. ‘Lands: 


- Rights: Gener ally 


Federal laws. govern the rights a “holder 


federal lands for a portion of a reservoir. 


‘Rights-of-Way: “Act ‘of “March - 3, 9 
Eelam lias of- ee Conditions and ie 


Limitations. | 


A reservoir vienicol wey under ‘he ‘Act of 
‘March :3, 1891, ‘does. not. give the grantee. 
exclusive fishing or stock~watering rights. 

in the reservoir over federal lands. Fish. 

culture or stock-watering is not a public ar 

_ use nor an authorized subsidiary use of —_ 

a right-of-way under the Act Of. March By 


| 1891, as: amended. 


‘Rights-of-Way: “het” ‘of. “March. 3, : 
. 16a1-<Righteo of- “Way: Conditions and . 
’ Limitations _ Ps 


ae ‘There is: no rental anes 6% thet uses au- 
_ thorized. by a. right-of-way. approved 


: under the Act of March 3, 1891. 


| APPEARANCES: HE. “Bsn. Mook, 
Esq. of Mock, Shearer and Carling, 
a oat Lake oe Utah, for coun 
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Generally —Rights-of- _ 
“Way :- -Generally— Water - and Water - 


(1970). 
Calder that advance 
of a state water. right has to inundate oe given _ n ¥F ebruar ry 20, 1970, ‘to use 
oy ‘and occupy public jand for a reser- 
‘voir right-of-way had expired, and 
 Pequested, that. he. submit rental in 


the amount of $240 for the period 


[81 LD. 


-Eleanor- s. con Esq.,. Office of: ‘the 7 
-Regional Solicitor, Department of the 
Interior, Salt. Lake ale Utah, for 
ae 3 | cage a 


OPINION. BY. 


| "ADMINISTRA TIVE JUD GE 


TH OM PS one 


‘ennion BOARD OF LAND : 


: APPEALS © 
~Zelph Se Calder has: piel 


from a decision by the Utah State 
‘Office, Bureau of Land Manage- 
ment (BLM), dated May- 81, 1978, 
“which 
- ‘right-of-v way application U~10278. 
‘could be approved under the Act of 


concluded ‘that. Calder’ S. 


February 15, 1901, 43, US. Cy § 959 
“The > ‘decision ‘notified 
permission 


from ‘February 20, 1970, to Febru- 


‘ary 19,1974, or that he pay $260.- 
for the five-year rental per iod | end- 


ing February 19, 1975. be ee, 
“On ‘November | o. 1969, ‘Zelph- 


Calder requested - "advance permuis- 
_ sion to begin construction, of a reser- 
voir which would inundate. govern- 


ment-owned lands. He indicated he 


‘ tion for ‘the ‘affected lands, and. os 
stated the reservoir ‘construction ee. 


was under the authority and j juris- 


diction. of ‘the. State Engineer of 
Utah. On December ele 1969, Zelph ee 


and Tessie ‘Calder fled a joint ap- ; 
plication for’ a right- of- os to im-~ - 


-_ pound ate, on. ihe Pot fon eek for 
irrigation purposes in a reservoir 


~ which would inundate Jand. in the ’ 


. south half of seetion 15, T.1 S., R. 


94° ER, SLM. ‘Uintah: County, | 
Utah. “The ‘application. estimated ‘ 


the capacity of the reservoir to ‘be 


about 1500 acre-feet with less than. 
— ten percent covering federal land. | 
~ could be. granted. only. under the — 
1901 Act. Calder appealed in a let- 


7 Included with the application was 
a-copy of a letter granting Calder 


the right to. ‘appropriate water 
- under Utah law. The copy of the — 


application to the State stated that. 


they would use the right-of-way. 
primarily for irrigation, but would . 
also use it for ‘stock- watering and - 


fish culture. On February 20, 1970, 
BLM granted Calder advance per- 
mission to construct.a reservoir and 
to use and occupy federal lands. for 
one year. The February 20 notice 
expressly provided that, the grant 
of advance permission was not a 
~ commitment that.the right-of- -way 
application. would be approved. | 

On. March | 20, 1972, Calder 


. amended the application to include — 
the use of fish culture under the aul. 


| thority. of. the Act of February. 15, 
1901, a Stat. 790, as amended, 43 
US. Cc. § 959. (1970). On Septem- 


_ ber: of, “1972, BLM. author ized a. 
right-of-way for a. commercial fish 
na hatchery. and. for. irrigation. under 
the Act. of February: 5, 1901, upon 


“payment. of a rental char ge men- 


7 tioned. above of. $60 for one yoar or 
$260: for five years. | | 


Calder objected: to this disposi- 
tion. of his ‘application. He stated 


7 ‘that the main purpose of the reser-_ 
a voir was for irrigation | and that he 


“be VEEP ee Sob Sh pet tes © 


‘Bie nine cate a eon be : 
granted under the Act of March a 


1891, as amended, 43 U.S.C. § 946 — 


et seg. (1970). BLM reconsidered.” 
its decision by letter of May 31, | 


1973, clarifying that one of the pro- 


posed uses was for fish. culture, not. 
for a fish hatchery, but it reiterated 


its position that the right- of-way 


ter dated J une 13, 1978, in. effect, 


contending that the application i 
allowable under the 1891 Act with 
out a rental charge. — 


On. September 5, 197 35 ‘counsel _ 
filed an appearance on alder s be-. 


half, and requested that the case:be - 


returned to.the BLM. office i in Utah 
for his personal review. On Sep- 
tember 18, 1973, we or -dered the case 
file to.be returned. to. Utah for coun- 
sel’s inspection. The file has now 


. been returned to this office. and. both 7 


appellant’s counsel and. the Re- 
gional Solicitor have filed briefs. 
- Appellant's counsel” argues . five 
major points-in his: brief... One, | 
Calder’s. rights under-the 1891 Act 


“vested. upon his. filing. [applica- 


tion] U-10278 and filing: the re- 
quired maps to show his completion 
of work.” ' Two, contrary to BLM’s — 


conclusion, the main: purpose of the _ 
reservoir 18° for irrigation, not. fish. 
-eulture, and. aS @ result, aly applica- ao 


tion | for 8 a reservoir r must be made : 3 


-1'The asiondl: Solicitor objects. to our. con® - ios 
sidering counsel’s brief on the grounds iG: was ‘e v 
~ not’ timely filed. Supplemental briefs can be . 


considered. by this. board in our discretion — 
where a. timely statement of reasons has pre- 


viously been filed, and the briefs are served ae 


upon an adverse party. CFR 4. 414. 


DECISIONS OF THE. 


B42. 
- under the 1891 Act. Three, only 7. g. 
acres out of approximately 70 acres 


are BLM land and the BLM land 
will be inundated only” when full — 

- storage for irrigation. water is 
achieved. Therefore, Calder’s use of | 


reservoir waters over private lands 
for secondary | purposes of stock- 


- watering and fish culture does not 
require a BLM permit. Four, 3 inany 
~ event, fish culture and stock-water- 
ing are permissible subsidiary uses - 


under the 1891-Act. Five, ifa separ- 


ate permit is required under the 1901 _ 


or other Act for the secondary: uses, 


that permit may be obtained separ- 
ately. The brief also notes that a- 
x 1891 Act. 


-. grant under the 1891 Act is prefer- 


able to a 1901 right- of-way because — 
_ It gives the grantee. more security 


of time and investment. 


In response to appellant's argu- 


ment that a. right- of-way under the 
1891 Act has already vested, BLM’s 


reply brief correctly notes that the - 
 der’s Jetter 


right-of- -way does not vest until all 


requirements have been met and the — 
Secretary of the’ Interior has. ap- 


proved the application. The Secre- 


_tary’s approval is a prerequisite to 
the vesting | of the grant: of a right- 


—of-way. under the 1891 Act. United 


States ex rel. Sierra Land & Water. 


Go. v. Tekes, 84 F.2d 228, 231 (D.C. 
. Cir.), cert.. denied, -299 U.S. 562 


ve LOBE): United States v. Rickey 
. Land & Cattle Co., 164 F. 496, 500. 
-(C.C.N.D. Cal. 


= 197, 200 (1973). The Secretary may 
* withhold his approval if the grant 
is not in the public interest or he 


DEPARTMENT OF THE INTERIOR 


: [81 LD. 


may condition: the grant to ensure 


that the public interest will be pro-. 

tected. Solicitor’ 8 ao M-36500 

(May 5, 1958). | | 
The decision giving advance per- 


mission for construction expressly 


withheld approval and reserved a 
final determination. This negates 


the vesting of a right contrary to | 


the ‘conditions f for the advance per- 7 
mission to constr uct. : : 
- Appellant’s ‘second argument is 


‘that contrary to BLM’s conclusions, 
the main purpose of the project is 
: irrigation, not fish culture, and as.a 


result, the irrigation right-of-way 
esate must be made under the | 
| application | 


Calder’s “original: 


stated that the main use of the right- 


of-way would be. ir rigation. Calder 


still asserts that the original appli- 
cation is correct, and that although. - 
‘it did not so state, it was intended to | 


be made under the 1891 Act. Cal- 
of March 20, 1972, 
amended his original application to 


include fish culture and referred ‘to 
‘the 1901 Act. In view of the clarifi- 
cation in the appeal that this was 


not to suggest that the main purpose 


was not for irrigation but only to 
include rights for fish culture, as 
BLM personnel had suggested, the 
primary intended use of the right- Z 
of-way appears to be for irrigation. re # 
This leads to the next issue. Does an. 
, (1908); Rimrock — 
Canal Co., 9 IBLA 333, 343, 80 I.D. 


applicant for a right-of-way which 
will be used. mainly for irrigation 


need to apply for a right-of-way. _ | 


under the 1891 Act? The answer is 


yes. 


339 1 i. 


A Departmental regulation di- ; 


| rects that: 7 | . 
RK (1) All aripliéations rene it is 


| sought to. acquire a right-of- -way for. the 
main purpose’ of. irrigation, as. contem- . 
| plated by sections: 18 to 21 of the act of 
_ ‘March 3, 1891 (26 Stat. 1101; 43 U.S. C. 
| and section 2 of the act: of 


946-949), 
May 11, 1898 (30: Stat. 404 ; 43 U.S.C. 951), 


-n ‘must be submitted under the 1891 and 
1898 acts, in accordance with the appli- 


| eable regulations in this part. 


— 43 CER 2873.1(b) (1). BLM is: 
_. bound by the regulation and should 
have adjudicated the right-of-way 
 sapplication for irrigation under the : 


1891 Act. 


We now turn to the problem of 


-the other uses of the reservoir. Ap- 
_-pellant has contended that no other 
. federal permit. or right-of- -way is 
needed for fish culture and stock- 


| - watering and that the BLM de-. 


cision interferes with state law. 


First, we point out that there is no 


“interference with the State’s juris- 
diction to. decide who may appro- 


--priate and control water. Instead, 


the questions pertain to what rights 


an applicant may have to store or Ge producing 


-divert, that water over feder al land. 


‘The use, controls, occupancy, and 
disposition of federal lands, includ- 
ing a right-of-way for the inunda- 


tion of those lands by water ac- 
quired under state laws, must be 
ee governed ‘by federal laws. 

-Const., Art. IV, Sec. 3, cl. 2; Utah 


Power & Light Co. ¥: United States, 


243 U.S: 889; 404, 411 (1917). 
‘The Department, of the Thter ior 


is ethaceel with the: duty to admin-— 
ister all public. ‘lands, ‘including 
oe ‘those. ee to Hey oe 


- ZELPH. S. CALDER — 
June 20, wake 


US. 


Bag. 


for irrigation purposes. United 


_ States ex rel. Sierra.Land & Water — 
Co. v. Ickes, supra; United States 
v. Rickey ae & Cattle Co. , SUpra,s 

kimrock Canal Co. 1 SUPA. OF Best 
vy. Humboldt Placer Mining Co.,371 — 
U.S. 334, 337 (1963). See also, | 
‘Board of Commissioners, City and 


County of Denver, A-27748. (Octo- 
ber 138, 1959). Therefore, what | 


rights appellant’ may have to in- — 


undate federal lands for a reservoir: 
are circumscribed by federal laws. | 
This leads to a consideration of | 


| those laws. 


Appellant sonranda that BLM. 
can grant a right-of- “way under the 


1891 Act where its main use is irri- — 


gation, and its secondary uses are 
for fish culture and stock-watering. 
A right-of-way granted under the 
unamended 1891 Act could be used | 
for only one. purpose—irrigation. 


Act of March 8, 1891, §§ 18, 21, 26 


Stat. 1101, 1102, 43 U.S.C. §§ 946, 
949 (197 0). “Trrigation” was inter-_ 

preted to mean “the reclamation of 
arid lands so they. may be capable 
ordinary — crops.” 
South Platte & Reservoir Co., 20 | 
L.D. 464, 465 (1895). Before ‘the : 
Act was amended, the ‘Department 


in rejected. applications for rights-of- 
“way which, in addition to being — 


used for. irrigation, would also. be 
used for electric power generation, | 


A. HH. Sinclair, 18 L.D. 578, (1894) 5 - 


public water supply, South Platte 
& Reservoir Co., supra; floating — 
timbers and other’ industrial ‘uses, — 
Chaffee County Ditch & Canal Co. is 


21 ae 63 (1898) 5 and domestic 
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and industrial purposes, William 


"Marr, 25 LD. 344 (1897). 
In the 54th Congress, a bill was. 
_ Introduced to broaden the uses of a 
right-of-way under the 1891 Act. 
.. As originally drafted, the bill al- 
~~ Jowed Act of 1891 rights-of-way to 


be used for “furnishing water for 


domestic, public and other beneficial . 
uses.” The Secretary of the Interior 
objected that the amendment was 


‘too broad. He maintained that the 


1891 Act was for public purposes, : 
and that inclusion of the words 


“other beneficial use” would open 


the Act to “all sorts of private 


uses * * *” TH. REP. NO. 2790, 


54th Cong., 2nd Sess., 3 (1897). Re- 


visions suggested by the Secretary 


of the. Interior were incorporate FT 
into the amendment. The reworded 


amendment, passed by the 55th 
“Congress, 30 Stat. 404, 43, US. C. 
§ 951 (1970), says: ee ag 

ee [Rights of way for ditches, ena in 


or reservoirs heretofore or hereafter ap- _ 


proved under the provisions of sections 


eighteen, nineteen, twenty, and: twenty- 


one of the Act * * # approved ‘March 
third, eighteen hundred and ninety-one, 


may be used for purposes of a public | 
nature, and said rights of: way may be > 


used for purposes. of water transporta- 
tion, for domestic purposes, or for the 
development of power, as a eam to 
the. main purpose of irrigation. 

The amendment: did not eieale a 
new class of grantees; it allowed the 
right-of-way, once granted. for ir- 


: rigation, Bas be used for other pur- | 


ee tities amendment by. section 2 of the 
. Act of. March 4.1917, 39 Stat. 1197-98, added. 
‘or: drainage” to the end of the sentence. ‘That 


does | “not change any of. the coucH ERO RS: 


ES reached here. - 


OF THE DEPARTMENT OF THE 


a: sestristiona: 
Lights-of- Way for Irrigation Pur- 


INTERIOR 


| poses nae in. the sections Z Kern Pe 
River Co. v. United States, OBT U.S. — 


147, 152 (1921); United States v. 
Portneuf-Marsh Valley Irrigation 
Oo., 218 F. 601, 605 (9th Cir. 1914); 
Applications SF FOR! 


poses, 39 L.D. 809 (1910) ; see John- 

son Irrigation Co. v. Ivory, 24 P.2d 
1053, 1056 (Sup. Ct. Wyo. 1933). Is __ 
use oe a reservoir right-of-way for 
fish culture or stock-watering per- 
missible under this section? Accord- 


ing to the Congress that passed the © 
Jaw, the amendment’s purpose was 


to furnish ‘ “water for domestic and 


public uses. Such a law will accrue 


to the advantage of supplying a 
pure-water supply to many cities 
and in many of the states and terri-. 


tories, and aid in supplying the same 


for many ‘other useful purposes.” 


OL. REP. NO. 279, 55th Cong., 2d _ 
~ Sess., 1. (1898). The use oP ache 


of-way for “public purposes,” ac- 
cording to the legislative history of. 
the bill, means helping municipali- 


ties procure a supply of pure water. 


Non-irrigating private uses, such as _ 


manufacturing, are not permissible 


uses under the “public purpose” | 


clause of this section, even if they 
‘incidentally benefit the general pub- 
lie, Of. Smith v. Arkansas Irriga- : 


tion C'o., 142 S.W. 2d 509, 511-(Ark, 
Sup. Ct. 1940); San Joaquin G& 


Kings fiver Canal & Irrigation Co, 
Ine. v. Stevenson, 164 Cal. 222,128 
_ P. 924 (1912). The inclusion of pri- 


vaté uses was specifically rejected. 
by Congress when it eliminated the _ 
“other beneficial use” language : 


A8L-ED.- 


a 7 


Fea tik 1898 er ere H. REP. 


_ No. 2790, 54th Cong., 2nd Sess. 
(1897). “Public use” of a right-of- 


- way authorized under the amend- 


ment to the 1891 Act therefore, does. 
not include private uses for: stock- 
watering and fish culture. 


‘The enament also permitted. 
the use of an 1891 right-of-way “for 
water transportation, for domestic 
purposes, or for development of 
power as subsidiary to the main 
purpose of irrigation.” 30 Stat. 404, 
48: U.S.C. § 951 (1970). The sub- 
‘sidiary uses are those that aid the 


goal of irrigation, such as water for 


the owner of the reservoir, and elec- 
_ trical power to drive pumps. to dis- 


tribute the water. Instruction: Ap- 


plications for Rights-of-Way for 
Irrigation Purposes, supra at 310. 
. The proposed uses by. appellant for 
fish culture and stock- watering are 
not authorized uses under the 1891 


Act as they are not named, Hern 


River Co.,v. United States, supra, 


nor are they. subsidiary. 


‘That .a reservoir right-of-way 


. obtained under the 1891 Act does 


not, include exclusive piscatorial 
- privileges in the reservoir and allow 


the grantee to bar the public from. 
fishing from federal lands covered 
by he right-of-way is clear. United 


_ States v. Big Horn Land & Cattle 
-60., 17 F.2d 3857 (8th Cir. 1927) 2 


Likewise, we see no authorization — 


= 3 3Note the requirements of the Fish and 


Wildlife Coordination Act, 16 U.S.C. § 661. 


et seg. (1970), where water is impounded 
- wunder a federal permit or license. See alse 
_- Beard of Oommissianers, City and County of 
Denver, supra, and 48 CFR 24.3(b). 


-ZELPH Ss CALDER 
June 20; 1974 


8 


for an- exclusive. rae watering | 
right based upon an 1891 Act right- _ 
of-way. The scope: of rights Obs 
tained under the 1891 Act havebeen 
limited to those expressly. autho- 


rized by the Act. 'The limitation in . 
can U.S.C. § 949 (1970), as to occu- — 


pancy, of a right-of-way only for. 
the purposes of the Actis applicable: 
to reservoirs as well as ditches and: 
canals which are expressly men- 


‘tioned. Each provision of the Act is 


applicable to the entire irrigation 


project. United States Vv. Big. Horn i 


Land Cattle Co., supra. Therefore, 
we reject appellant’s contention that - 
authorization of an 1891 Act right- — 
of-way would include rights for ‘ish _ 
culture and stock-watering. If ap- 
pellant still desires an 1891. Act 


right-of-way on the basis. that the. me 


main purpose for the reservoir is 
irrigation, approval of such aright- _ 
of-way would carry only the. rights —_ 
authorized by the eee Act and no 
other. fd. | 
In view of dotetoeate one in dhe . 
appeal it is somewhat unclear as-to 


whether 'the applicant still has,.in 
effect, applied for a right-of-way 


under the 1901 Act or whether it has — 
withdrawn its “amendment” of its 
application to come under that Act, - 


and contemplates, as suggested by _ 


its attorney, other applications for — 
additional uses. When this case is _ 
returned to the Bureau, appellant — 
should clarify his position with re- . 


pect to the other uses and file appro- 


priate applications. Such applica-— : 
tions should set forth in more detail 
than has been oe in this ¢ case ye 3 
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extent of the right desired and other | 
_ information. whereby a preper de- 
termination may be made. ence _ 


the Bureau gave a conditional ap- 
_proval for a 1901 Act right-of -Way 


for all the proposed. uses, in the 


present posture of this case it is pre- 
mature to decide whether a right- 
of-way under that Act or some other 


authority may be granted for the — 
_ additional uses. It is also, therefore, — 
. what. 
rentals or other charges should be 
. wnade for appellant’s use of the fed-_ 
‘eral land. It is sufficient to point out 


premature to determine 


that there is no rental réquirement 


for a right-of-way under the 1891 


Act, 43 CFR  2802.1~7(c) (2). 
Charges may be. required under ap- 


7 propriate authority, however, for 
_ uses of the federal land additional - 


to those authorized by the 1891 Act. 


Cf. Utah. Power & Light Co. Ve 


2: nated States, supra. 


- Accordingly, pursuant to the au- - 
thority delegated to the Board of 
Land Appeals by the Secretary of | 


the Interior, 43 CFR 4. 1, the deci- 
sion appealed from is vacated and 


the case is ‘remanded to. BLM for 


appropriate: action. consistent with 
this oe | 


“Ie OAN. B. acuescn. 


We CONCUR: 


DEPARTMENT ‘OF THE INTERIOR | 


_ (SLED. 


‘UNITED ‘MINE ‘WORKERS OF 
AMERICA DISTRICT. NO. 8 
LOCAL UNION 1520, 

—w. 

"RUSHTON MINING COMPANY 


3 IBMA 217 
| — Decided June 2 20, 197 


This eee is before the Board on ap- 


peal by Rushton Mining» Company 


(Rushton) from a decision of an Ad- | 
ministrative Law Judge (Docket No.. 
PITT 73-412), issued on December 7, 
1978, sustaining an Application for 


Compensation filed by United Mine  - 
Workers of America, District No. a 


(UMWA) in behalf of certain miners 


employed bY Rushton at its Rushton — 


Mine. i 
Affiy med. 


Federal Coal Mine Health and. Safety 
Act of 1969: Entitlement: of Miners: | 


| Compensation 


Immediately upon the issuance: of an 


order of withdrawal, a claim of compen: a 


sation arises. — 


Federal Coal ine Health and Safety 
Act of 1969: Entitlement of Miners: | 
Generally | 


The validity, of a ection 104 (b) order is | 


not ‘in issue ina proceeding under pee oe . . 
or 110 (a) of the Act. | 


e | APPEARANC | 
_ Administrative aS, ae BS: Richard M. “Sharp, 


Esq. ., for appellant, Rushton Minitig 
Company. Be in Someone 


ee OPINION BY CHIEF ADMIN: 


ANNE eo Lawrs, ee os 

Administrative Judge. 9 sc 
Freperick Fisuman, ~ 

Administrative Judge. 


= ISTRATIVE JUDGE ROGERS 
INTERIOR BOARD OF MINE 


_ OPERATIONS APPEALS. 


Act) } 
<a ‘thereunder. — | 

“Subsequent. to. ‘the: filing. ae ae , 
5 the 
~ UMW -A: filed a timely ‘Application : 

for. -Compensation in. behalf of. the: 
miners who were idled as a result . 


; 4 = Bere 
ae ee “Local UNION +1520 
| Ractua ond Procediuid 

© Background ~ 


we This i is ef otialy ‘a. digpate b foie : 
a the aggrieved: miners, sand the ell 
. ating company. oes 
| The facts necessary to. a aisposi- | 
a tion of this appeal are not in dis- 


cation .for Review of. the. Order 
claiming the condition cited did not as ‘comp ensati on, 
constitute a violation of either ‘the — 
Federal Coal Mine Health~ end 
Safety ‘Act of 1969: (hereinafter the — 


Or Toguilations. promulgated i 


- : Application for Review, — 


of t the Order of Withdrawal. 


on ~The: Application. for Review of |. - oe 
=. ‘the validity of the Order of With- : 
we drawal and the , -Applicatias on. for 


"apy, 91-178, 93 Stat. 1A2-804, 30 U.S.C. 
§§ 801-960 (1970). 7 _ 


Ms ‘058-1501 —3 


UNITED. ‘MINE: [WORKERS OF. AMERICA. DISTRICT. NO.. 
v. RUSHTON: ‘MINING. COMPANY | etree es 
TUNE: 80, AIT op a ge 


pe 


- a "Odinipeiaation weré: consolidated by oy 
sh aie Administrative ‘Law Judge — 

aC) udge) for: hearing’ and decision. - 
~ During the course of the proceed- pie 
: ings it was" established: that as: a — 
- reault of the i issuance’ ‘of the: Order. 
of Withdrawal, 29 miners wereidled © 


par onthe 4pm. to 12 midnight shift — 
pute: and may be briefly set forth as. _ p.m. to 12 midnight shi 


> follows: 
As a result: of an 1 inaction, ae 
a “September 1 15, 1970, a section 104(‘b). 
7 Notice of Violation: was: issued - by — 
ee: Mining. Enforcement: and. Safety 
- Administration. (MESA). Inspec- 
tor. The time for abatement. of the — 
condition: (which. is. immaterial. on. 
this appeal) was.extended fora pe- 
riod of approximately two and one — 
- half years. On February. 8, 197: 3, a 
section. 104(b) Order - of “With. 
Pty drawal was issued: because the. cited. 
_. ylolation had no been abated. There- 
after, Rushton filed a timely Appli-- 


on ‘February 8, 1973. In addition, — 
s the UMW A’s “Exhibit 1; received 
~~ without ‘objection, established the me 
_ identities, rates of pay and amount — 
due each individual miner for the 


idled - time. (Tre TAD: Rushton’s 
only defense. to the compensation — 


claim was the claimed. invalidity of 
the Order of Withdrawal. (Tr, 11.) 


‘The J udge’ in his initial decision - ; 


_ vacated the 104:(b). Notice of Viola- 
tion and the Order of Withdrawal. a 
: In addition, he sustained the’ Appli- 2 


ae Rushton. to: pay to ‘Hie ides 
vidual miners listed: in. UMWA’s. 
Exhibit 1, the amounts shown: due — : 


Th ssue Presented o on n Appeal 


claim for compensation pursuant to 


section, 110 (a). of the Act. 


‘Discussion 


“Basioally, ihe contention of Rush- 


: ton in this appeal i is that a valid sec- 
tion 104. ‘(b) Order of Withdrawal i is 


7 -* Docket No: PITT: 78-388, 





Whether an’ Order of Withdrawal - 
issued pursuant. to section 104(b) ot 
the Act but not in compliance with _ 
the requirements ‘theerof, and sub- - 
‘sequently vacated, will support a 


fee _ ieibon ‘precedent to ‘establish. ©. 
“a claim for.compensation * under SEC: 
7 tion 110 (a) ofthe Acti: - 25) Seo 
-. . Recently, this: Board in? United - 
ee ‘Mine Workers of America, - District © oS 
Nos 16, Local, Union 9856.v. CFal Sai 

Steel. Cor poration, 3 IBMA. 187, 81 
~~ 1D. 308, CCH: Employment Safety. 


17,962 


and. Health Guide par.: 


| (1974), held that a, claim of. com- _ 
a pensation arises immediately upon 
‘issuance of an order of withdrawal. © 
and that the validity of.a section — 
a 104(a)_ withdrawal: order is not ins = 
issue. in a. proceeding under sec- 
tion 110(a) of the Act. We see no 
_-valid reason to differentiate between | 
orders of withdrawal issued pur- 
 suant. to sections ema or r 104(b) 7 


of the Act. 


this appeal. The miners are. idled 
| under either type of order. | 


ORDER 


"WHEREFORE : pursuant to ne | 
authority delegated to the Board. 


| by the Secretary of the Interior (48 
 OFR 4. 1(4)), IT IS HEREBY 
~~ OQORDERED that the decision of the 


Administr ative Taw. J judge Is 


AFFIRMED. 


"YT IS FURTHER ORDERED 
| ‘that Rushton Mining Company pay | 


to the miners the compensation | as 


“DECISIONS OF ‘Tan ‘DEPARTMENT: OF THD INTERIOR: 


determined i ihe J ie to opéhi ‘et oF 
: the miners listed in his decision on 
or before thirty. days. from the date yn 


of this decision. 


<0 gE Roki, . o fi 
oO hie ef Adminéstrative sf Sade = 


: ig concur: 


: Davin: Dae a age 
moss ative cy Fudge - 3 


_ EASTERN ASSOCIATED COAT, 
CORPORATION — 


3 IEMA 223 Decided June 2h 1875 


Appeal: by ‘Eastern ‘Asioelated Coal : 


Corporation from a decision by an -— 


) Administrative Law Judge dismissing = 
No cogent. reason. has an ad- © 
vanced. by Rushton to cause this — 
- Board to alter the view we took in 
-Onited- Mine Workers: of America, | 
supra, and we- believe that case is ~ 
- dispositive of the issue raised on 
" Act of. 1969: Closure Orders: Imminent 
o Danger 2 


an ‘Application for. Review of an im-: 
minent danger withdrawal | order mn 


: Docket No. 78-858, 


| Affirmed. 
Federal Coal ‘Mine Health and Safety 


i oS interior’ Board of. Mine iosions 
: Appeals. will affirm the dismissal. ofan 
| Application for Review of a section 104 oy 
(a) withdrawal order where the Judge's | »* 
findings of fact are supported by sub. _ 


stantial evidence and the condition cited . 


aaa an imminent danger, 


APPEARANCES: Thomas E. Boeiiger, ‘eu 
Esq,, for appellant, Eastern Associated 
Coal. Corporation ; Robert W. Long, . 
Esq., Associate. Solicitor, . aa 
Smith, Esq. i. Assistant Solicitor, and ae 
Michael a. Hesmaty: ABs: Trial At 


(81 Ep, ee - 


J. Philip. 


B48 EG 


5 eye for. cppelies, Mining Enforce: 


| S ment. and. Bakety: Administration. 


OPINION BY. 


- “ADMINISTRATIVE nde ES 


DOANE. 


3 INTERIOR BOARD OF MINE 
; ranted in concluding that each. of 
the conditions cited constituted:a2 - 
proximate peril to life and limb and. 
that if normal operations designed 


| OPERA EE ON S APPEALS 


| Eastern Repeated Coal Goss | 
iacen (Eastern) appeals from a de- 
‘cision in Docket No. HOPE 73-355 
4 dismissing. its Application for Re-. 
view of an imminent-danger with- 
~ . drawal order issued pursuant to sec-_ 


tion: 104(a). of the Federal. Coal 


Mine Health and_ Safety ‘Act. of 
1969, 80 U.S.C. § 814(a), 83 Stat. 
751 (1970). The closure order in 
? i beans cited the following condi- : 
a fons: - Se se a — 
~ In the 2 right jongwall: section, the root, 
support . jacks were not. advanced in 
id proper sequence due to. the irregular face™ 


“and large rocks between the jack line and | 
the conveyor chain. line. This exposed the. 


miners. to unsafe “working conditions in 


that. the- ‘plough chain was running oe | 
oy : against. the jack side of the conveyor face | 
 . jine and. one. man * 


: unsupported roof while shoveling. - 


. The* Judge's. decision, which. is 
ial hereto, contains detailed - 
findings of fact, supported by cita-. 

tions to the evidence of record, as — 
| well as explicit statements régaid- ae - 
cing the’ weight tobe accorded to 
: crucial pieces of testimony. We are- Bae 
of the view that the tactual deter- ‘ CONCUR 
-“minations made below ‘were: based 
a upon substantial evidence and that 


"BASTERN ASSOCIATED. COAL CORPORATION 
- June 2 1974 | 


* was. exposed to . 


~ authority. delegated tothe Board by 
the Secretary of the Interior (43. 
CFR 41(4)), IE IS ORDERED 


‘Eastern has ahownr no compeling ; : 
as reason to set them aside... ee 


Having duly considered and | Tee 


oe jected: Kastern’s appellate challenge — - 
to the Judge’s factual conclusions, — 
‘it is the judgment of the Board that 
at the time the‘closure order was is- 


sued, a reasonable man was ware 


to extract coal proceeded, a serious’ 


accident ’ or. ‘disaster. could reasons . _ 


ably be. expected. to occur before — 
abatement. We hold, therefore, that 


the Judge correctly decided thatthe 
_ Oper ator failed to prove that there 
‘was ho imminent danger. Freeman 
Coal Mining Dorponation: 2IBMA 
197, 80 I.D. 610, CCH Employment — 
. Safety and Health Guide par. 16,- 

_ 567 (1973). See also Hastern Associ- 
ated Coal Corporation, 3 TBMA 
208, 81. ID. 333, CCH Employment - 
Safety. and ‘Health Guide. Par, os 

: 18,0 076 Powe. age" | 


ORDER. : 
" WHEREF ORE, pursuant: to the ; 


that the decision ee from bs ae 


AFFIRMED. 


; avd Doann, 
_ Administrative J Fudge. 


C KE ‘Rodan, te? oer cat 
i Administrative Judge. ee 


Ss - : DECISION 
7 an IRMA 226 


= September 63 19 73 


ok “Introduction : fe 
- This is‘a proceeding filed Tider 
on 105 (a): of the Federal Coal 


_ ‘Mine Health and Safety Act by 


“Eastern, Associated Coal Corpora- 


a tion to review’ an order of with- 


- drawal issued by an inspector of 
- the Mining Enforcement and Safety 


Administration (formerly Bureau 
of Mines and ‘hereinafter referred 
- to.as MESA) under section 104(a) 
of the Act for imminent danger. A | 
| hearing was held on July 17, 1973. 


In its application for review the 
applicant has alleged that the with- 
~ drawal: order in. question. is invalid 

because the conditions and practices 


* ie described therein did not constitute 


| an imminent danger. Applicant also 


| Re alleges that the order is invalid. be- 
. ‘eause it is based upon a gross mis- 
~ cunderstanding of the law.and facts 


a by the issuing inspector. In its an- 


oe swer, MESA admits issuance of the 
~_ order in. question and alleges that 
the facts set forth in the order con- | 
stituted an imminent. danger. The 
- United Mine Workers of America, 


. “which | under the regulations is a 


oo party, also answered alleging that 


“the order was issued as a result of an 


- imminent danger. 


The order of ee recites 


oe that i in the 2 Right: longwall section 


the roof support jacks in No. 2:sec- 


tion were not advanced: in proper: 


a: sequence due to. the irregular face 


and large rocks. between the jack 


; ea and. the _ conveyor chain line. 


" DECISIONS’ OF: ccm ‘DEPARTMENT OF THE. INTERIOR 


‘The ee further states that. this ee 
‘condition exposed the miners to un- 
safé working conditions in that the 
_ plough chain was running against ait 
the jack side of the conveyor face s, 
line and that one man was exposed. - 


to: oes tail roof while shovel- _ 


ing. 
SI. Applicable Ta. a gee dee 
Section 104 (a) of the. ‘Act pro- es 
vides that if upon any inspection of 
4 coal tine, an authorized repre- ~~ 
sentative of the Secretary findsthat 
an imminent danger ‘exists, such 
representative shall. determine the. 
area throughout which such danger _ oe 
exists, and thereupon shall issue 
forthwith an order requiring the — 
operator of the mine or his agent 
to cause immediately .all persons, 
except those referred to in subsec- ; : 
tion (d) of this section, to be with- 
drawn from, and to be prohibited © | 
from entering, such atea until an 
‘authorized: representative of the — 


Secretary, determines that such im- = 


ement danger no longer exists... - 


Section 8(j) of:the Act. penton: * 


‘that’ imminent danger means the 4 
existence of any condition. or prac- 
‘tice. in @ ‘coal mine which reasonably. ocd 


could be expected to cause death or. 


serious physical: harm: before such _ 
‘condition or practice can be abaited. 


“The Board of Mine Operations 7 : 


3 ieavest has held that the burden of 
proof in a. proceeding for review of : 
an Imminent danger order of with- _ 


drawal is upon the applicant-opera- _ 


tor. Lucas Coal Company, 1 IBMA. at 
138, 142 79.1. D. 425, CCH Employ- 
. ment Safety and Health Guide par, 


15, 378 (1972). Proof of violation = ne 


aoe: D. Z oD 


_ of an. imminent: danger. 
 . Board has held that an, imminent. 
+» danger exists when the condition or — 
practice observed could reasonably 
_. be expected to cause death or serious _ 
as physical harm toa miner if normal | 
mining ‘operations: were. permitted | 
to proceed in the area before the 
at dangerous: condition. is eliminated. i‘ 
oe The dangerous condition cannot be 
; ~ divorced. from. the normal work 
~ activity. Eastern ‘Associated Coal 
Corp., 2 TBMA 128, 136 80 LD. 400, 
‘Safety . and - 
the prior shift they. had ‘encoun- 
tered. a roll (rocks) in the coal and 
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hot necessarily, a an element: of proof 
Id. The 


. CCH - ‘Employment 
- Health Guide par. 18. 07 8 cm 3) 
TIt. Rvidence | | 


| Mr. ‘Hansel Hebenson: the: in- 
spector who. issued the. withdrawal 


order and was accepted: as an expert. 
on mine health. and: safety ae “ 


(Tr. 92), testified as follows: 


jacks. (Tr. 18) 3. 


ba working out: beyond the: canopy — 
~ which supported: the roof, breaking 
and: shoveling the-rocks and throw- 
| ns erent oe oe oe shies - ous injury because. the chain which. a 
four feet out beyond. supported roof. 
“Soa Les 15-16) ; the unsupported. roof 
. extended six and” a half feet: from 
ee ‘the edge of. the canopy to the face 
o (Pr-16; 95, T10); he measured the. 
- six, and a half feet with an extend- —~ 
able’ ruler. which” could easily be 


- “stuck straight out the s six and a half 


© teot (Be 16, > UN). ‘he did not see 
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line (Tr. 98) 5 


112); 
feet per minute - (Tr. 115) ; in his» 
opinion. there : was a.danger of seri- — 


any breaks i in ibe ae (Tn 16-17 i); : : 


he did not sound the roof because he 
did not go beyond the roof. support ce 


| (Er. 1%); he told the jack setter to 
come back under. supported roof 


(Tr. 17):; the rocks-in front of the, | 


jacks were rernoved behind the jacks 
the jacks : ‘were then | 


advanced slowly” as the men. re- 
moved the rocks thereby keeping i 


them under supported roof (Tr. Ay, 
99,95, 98) ; in his opinion an unsup- - 
‘ported roof could fall at any time 


(Tr. 24, 29-80) ; the face of the 
longwall was hard (Tr. 18); during 


had elected to plough out other sec- 


tions of the face, and. leave this area 
~- untouched causing’ a hump in the 
face of the coal’ (Tr. 31, 100); be- 
: cause of the hump the plough chain 


- longwall section was being actively ks not running on its normal — 


- Inined. when he arrived | on the sec-_ 
tion (Tr. 6); ; the. longwall: face. 
was 430. feet long (Tr. 6, 11): 3 
big: ploces: of Took’, wore present this situation ‘éould not continue for. ae 
_ between. the conveyor line and the — 


Be jack: setter was. : very. long because: the. : ‘conveyor 


course but. was: running next to the 


"back side of the chain conveyor line. 
with a whipping motion toward the. . 
: jack: line. (Tr. 18, 39-40, 100-102) ; ; 


chain: would break- Cis 101, 111- — 
the chain. moved. at 80- to 100 


‘was moving in an area, where men 
normally. were required - to. work, 


could have hit someone (Tr. 102-. 


105, 116, 117) 3. after his order the. . 
face was. straightened. out and. the a 


jacks. were moved up. (Tr. 115). | 
Mr. ‘Samuel D. Farmer, t the safety in 
supervisor for. Eastern. Associated ee 
Coal Corp.. who was accepted: as an 


expert in. ‘nine ee and acs 
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: matters (Tr. 43), testified as ois. 
he described in detail the 
% longwall method of mining (Tr. 44 
et seg.); he did not believe men 
- iwerking between the Jack line and. 
the panline would be in imminent — 
| danger from a roof fall if they were | 
within four feet of the face. (Tr. 
65-66); he had seen seams of rock 

or i slate come down in pieces: 


lows: 


in front of jacks (Tr. 68) ; whether 


- or not a man working beyond the 
roof supports was in a situation of. 
danger was a matter of judgment 
_. for the inspector (Tr. 81-83); he 
- did not. know the condition of the 
- face at.the time the order of with- 


: drawal was issued (Tr. 73); he did 
not believe the plough chain could 


‘run on the jack side ot the conveyor 


(Tr. 83-84, 86-87). 


‘Iv. Findings and Coie 


- The order of withdrawal sets» 
t forth two. conditions - or. practices: 
which. constitute the basis for the in- - 
a spector’s finding of imminent dan-— 
ger. The first condition isthe pres- - 
~ ence of a miner shoveling rock under _ 
‘unsupported roof. The inspector’ “7 
os testimony that the miner was work- 


: ing four feet beyond supported roof 


was undisputed. The inspector was 


of the opinion that unsupported 


DEPARTMENT 


tor. because. Mr. 


OF: THE, INTERIOR a TELEDS 


Show to be present in this case (Tr. 
. 75-76). Moreover, Mr. Farmer sub- - 
sequently acknowledged that the de- 
termination that an imminent. dan- : a 
ger existed with respect to a miner os 
who was working out under unsup- — 


ported roof would not bean unrea- 
sonable conclusion and that it would. 


be a matter of judgment onthe part — 
. of the inspector. (Tr. 81-83). To. the | 
extent that Mr. Farmer’s opinions 7 
differ. from those of the inspector, 
this Administrative Law J udge 
finds that they are not énititled toas 
much weight as those of the i inspec- 
‘Farmer was not 
present on the scene when the order | 
of withdrawal was issued. It is rec- - 
ognized that the inspector observed _ 
no breaks in the roof. However, the 
fact that the condition in question 

could have been more seriousandthe 
_ danger more immediate does not vi- 
tiate the inspector’s judgment in is: 
suing the subject. order under the _ 
--eireumstances': as he found them. — 


Also, the fact that the inspector did | 


not sound the unsupported roof does 

: not cast. doubt. upon his. issuance of _ 

the order because the inspector could 

- not be expected to go out-under un-_ 
supported roof. On the basis of the 

_ record, therefore, this Administra- a 


tive Taw. Judge concludes that the 
roof could. fall at any time and 


_ therefore he issued the order. This 
: Administrative Law Judge does not 
find persuasive Mr. Farmer’s con- _ 
trary assertion that. a miner could 
go beyond the roof supports with- | 
out creating an imminent danger be- 
cause this assertion was! based upon a — 
| number of assumptions (2.9.5.4 firm. 
. top, no loos se brows) which were not 


inspector’s - determination that. an 


_ imminent danger r existed was. war- 
: ranted. ; ) 


‘There. was amos ‘from both a | 
the inspector and Mr. Farmer that, : 
under the roof control plan, sup- 7 


; ports were four or five feet apartin. 
‘mining entries (Tr. 11-12, 65).The —- 
record thas been: carefully. reviewed. 
in light of the argument in -appli- a 3 
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mining was concerned (Tr. 65). It. 
has been, held, supra, that presence 
of the miner four. feet beyond un- 


: supported - roof constituted an im- 


|: minent danger.- -However, assuming. 
_ for the sake of argument, that four. 
ee, or five feet of “unsup ported. roof — around that roll created a hump. and — 

—* would be. permissible in a longwall. - 

- Inining: situation, that still would. 
not be a basis for invalidating the. 
subj ect. order of withdrawal. Here 
the area of unsupported. roof. was: 
- six and a half feet. The presence of | 
the miner four. feet beyond sup- 
‘ ee root would. not be deter- a 
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~ eant?s eee ‘that. the: condition: ‘of “ 
. the roof in. the longwall area in ~ istence of imminent danger under — 
~ question. here is no different: than. 
the condition between roof bolts 
. and other permanent supports used. 
- in ordinary: mining throughout. the | 
_... mine (Applicant’s : Brief p. 4). It is. 
- the. opinion of this Administrative | 
_ Law Judge that the record does not 
». support applicant’s allégation in - 
_, + this respect. There is no comparison. 
in the record of what roof supports 
we are necessary and desirable when» 


minative of the exigtende: or- -nonex- : 


- such circumstances. What would be 
determinative would be the fact 
‘that there was six and a half. feet 
of unsupported roof and that in_ 
shoveling the rock or moving about - 
the miner at any time could have © 
gone out the entire six and'a half © 
feet. Accordingly, this Administra-_ 
tive Law Judge concludes that even’ 


if the presence of the miner: four — 


feet. beyond | supported roof i in and © 
_ -Inining in the entry, system. as com- of itself would not constitute an im: 
pared with longwall mining. In. ad-. 
-° dition, the record does not show the 
-. applicability of the roof control’ 
plan to longwalt mining. The in- - 
_ -spector stated“ that although the 
plan permitted four or five feet of — 
_ unsupported roof in mining entries, - 
_ the men were protected at all times. 
in that situation. because they: ad- . 
See vanced ‘the roof ‘supports as they : 
- went along (Tr. 28). Mr. Farmer: 
stated that there was no ‘specific re- 


quirement: as to. the extent of un- the order was the operation of the | 


supported. roof insofar’ as. longwall : plough chain: Tn this respect there 


was a conflict in the evidence. The - 
4 inspector described in detail: the 


-tininent danger, the-existence of six 
and a half feet of unsupported. roof 


with a miner present out in the un- 
supported area would have consti- 


tuted an imminent danger sufficient © 


to justify issuance of the order. 


Since the roof could have fallen at 


any time the situation could not - 


have been, abated before there was a _ 
reasonable expectation. of. death or 
Serious physical ; injury. | 


‘The other condition Setited: in : 


running of the chain and the dan- _ 
ger it posed to men who were re+ 
- quired. to. be in the area. He. de- — 
scribed how the roll in the face and - 
the. ‘operator’s election to plough. : 


caused the chain to operate. of its 


normal course. He also explained | 
_ the. types of injury that could re- — 
sult and stated that he had once seen” 
such an injury: Mr. Farmer, on the 
other hand, testified that a plough S 
‘chain ould not operate in the man- — 
ner described. Here again, this Ad-— 
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o ‘quinisteative: Law. a udge. fits that 
-: the testimony of the inspector who 

_ personally observed the situation is _ 
~ entitled to more weight. than that of ° 
- Mr. ‘Farmer. who. ‘was not. present. eae 
| ‘Farmer’ 5% Me : = ORD EB Ro 
m3 testimony - was based. upon 2. photo-. — - 
graph which the inspector testified - 
—. Swas ‘different. from. the: conditions — 
- ‘which actually | existed. Therefore, | ae and 3 48. wah DISMISSED. 
oo although . Mr. Farmer's: testimony Be oe ; 
regarding principles generally. — oi 
oe plicable to longwall mining was in- 

- formative, it is not a. sufficient, basis: eo 
- for: invalidating the order. ‘Since® 
_ the chain was operating: in such a 
fashion that it could have hit.a man 


: =: Moreover, much of: Mr. 


at any moment, the order of with- 
_ drawal was properly based on me 
| condition. 

- Additionally, this Adis aise 


7 Law Judge concludes that, nor mal ° 
mining operations could not have. 
proceeded with respect, to either of i 


the conditions cited in the order. 2 Denied. 


(See Eastern Associated Coal Cor- 
B poration, supra). 


As was held at the hagring: ‘the: 
burden of. proof i is upon, the appli- 


cant. This holding is compelled. by 


the. Board of Mine Operations Ap-' 
peals (see. Lucas Coal Company, - 
supra). This Administrative Law! 
Judge concludes that the applicant _ 
has failed to sustain its burden: -of ~ 
“proof. However, in light of the evi- 

dence and testimony presented In: 


this case, ‘the Findings and Conclu- — 
of work for: Jack of funds; | 
gency. provisions. of the Funds Available. pies 
for Warnings Clause were not involved — 
“when - Congress: appropriated funds’ in | 
the amount deemed necessary and re- 
. queried by. the contracting agency and — . 2 


~ sions set. forth herein would not be 
any ‘different if the burden of proof 


: had been placed on MESA. . 


..The memoranda and other ‘mate- | 
- Tals fi filed ‘byt the pene have een 


‘DEPARTMENT “OF THE: 


: TBCA-944-12-71 


“Rules of: ‘Practice: 


: toriededs To. the extent: that: oan 
are, inconsistent. with the Findings es “ 
and Conclusions. set, forth herein, ae 


they a are ereie jected... 


es s hetsby! ORDERED t that the ee 


: pplication. for’ review herein: ee 2 


PETG say “Paws. Micnnant, Be ge 88 
| Administrative Low Judge. : : 
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Decided Juine 8 26, 107 | 


| Contract: No. 14-06-D_7058, Specifioa-. | 


tions No. DC 6855, Bonneville. Unit, 
Central - Utah - Project, Bureau sae 


| Reclamation. 


- Government’s Motion to Dismiss 


-Asseali ef ‘Dis- 


missal—Contracts: Construction and. 


Operation: Changes and Extras—Con- 
_tracts:: Disputes: and. Remedies: Juris- : 
| diction—Appropriations oe, 


The Government's motion ‘to: iaiemise for 


lack ‘of: jurisdiction a claim asserted . 
under the: changes. clause’ of a. ‘construc: 


tion’ contract. was: denied where the fund-. 


ing schedule adopted by the contracting 
agency increased the time required for 

~ performance, altered: the. approved con- 
struction program:and led to a cessation a a. 
the contin | ~ 


Ss shortage; : 


em 
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on _ Congress was ‘not the source of. the fond 
| _ the ‘Government’s _assertion 
-.. that the fund shortage was a. ‘breach of 
at contract’ over which: the Board: has “no 
7 jurisdiction. was: erroneously’ based‘ on 
_ cases. wherein’ Congress, ‘had. reduced .or.- 
. failed to aparopriate the funds, Fequested s 
mo of it. 


California, for. appellant; Mr, John R; 


Little, Jr,, Department Counsel, aa 
fe _ Colorado, for: the Government. 


TIVE J UDGE PACKWOOD. 


a INTERIOR BOARD OF ON: 
“o)  PRAOT APPEALS. 


| The Gevaert. lias’ Paced thé: 
7 Board. to dismiss this appeal for 
lack of. jurisdiction, asserting that’ 
~ the claim. submitted. by the. appelt 
lant is for breach of contract arising 
 from.the: alleged failure of the Gov- : 
__ ernment. properly to. handle the, 
S funding of the appellant's: sched- 
. uled earnings under the contract.” 
_. “Phe appellant, has submitted: a claim a 
- in the amount of: $574,694. for costs 
ed alleged to have been incurred when 
.. construction stopped because of ex- 
haustion of funds..The- appellant 
: contends: that. the main. issue is ‘the 
- contracting officer’s refusal to. issue — 

_ a change order, winder Clause 3 of 
the General Conditions, to modify. 
the previously approved construc- . 
_ tion program so that a subsequent 
- equitable. adjustment for increased 
costs could be granted. The appel- 
_ lant. insists that. eS, is irrele- 
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" vant to thes issue except to the extant 7 
_ that. the funding which ‘occurred 
“was part.of a contractual change — 
directed. by the contracting. officer... 


The contract was awarded on. N O- - 


“vember 18, 1970, in. the estimated 
2 ae i | ~~ amount of $10, 971,025 for construc- — 
 gppEARANCES: Vr. A. Barlow Fer- a 

_ guson, Attorney-at-Law, Thelin, Mar- 
~~ vin, Johnson & Bridges, San. Francisco, aa 


tion. of the Strawberry Aqueduct, . 


‘Currant. and. Layout Tunnels, Di- — 
versions and Appurtenant Struc- 
tures; Central Utah. Project, under *— 
Schedules No. 3C, 8L.and 4 of Bu- — 
-. rean.of Reclamation: ‘Specifications s, 
me No. DC-68552.0 8 i. 
ee OPINION BY. ADMINISTRA. — 


“The - Construction ‘Enpinier ab” a 


: Duchesne, Utah, . ‘the: authorized: : 
representative of the Contracting - 
Officer, advised the appellant on _ 
-. December 3, 1970, that the sum of i 
$500,000 had. bach reserved to cover 
“ payinienta under the contract and | 
cautioned that“prosecution of the _ 
work at a rate that will. exhaust the — 
funds reser ved before the end of the 
‘fiscal year will, Be. at: a own, 3 
tisk. ae | es 


‘On Dedathber ! 22, 197 0, “ihe eee 


: larit: submitted a construction pro- 
gram. for approval. pursuant: to 
Paragr aph. 15, “Construction. Pro- 
gram.’ ” The. construction. pr ogram i 
set forth. scheduled: earnings: SOF. 
$116, 0004 in fiscal. year 1971, ‘$4, 887, apie 
000 in fiscal year 1972, $4, 714, 000:in | 
fiscal: year 1973 and $1,254,000 in ~ 

- fiscal year 1974. The schedule shows — 
earnings ‘reaching the estimated — 
amount of the contract, $10,917,025, 
in December 197 3, although the cone : 





7 “LExhibit No. 41. AM refererices. herein a : 


exhibits are to. those contained, in the eppen ae 


file. 


*uxhibit No. a; Ss ey ies 2 = 


856 


; ~ tract ei for denpiction of ied con- 


_ ‘struction on September 19, 1974. 
oe The appellant’s construction “pr O- 
gram was approved, without com- 
_. ment, by the Construction Engineer , 
~ on February 22,19718 © 
"The next communication. In ‘the = 
= appeal file is a letter of J uly 9, 1971, 
in which. the Construction. Eng gineer er 
advised the appellant. that an _ 
amount of $1,800,000 for earnings” 
. under the contract was included i in. - 
~ the budget request’ submitted to 
Congress. ‘Prior to’ passage of the | 
- Public Works Appropriation Act, 
funds were made available under a 
joint resolution of. Congress at the 
rate provided for in the budget re-- 
quest. and reserved for. earnin gs 


under. the contract.* 4 


The appellant: advised on. J uly 14, 
1971, that the. funds requested were 
inadequate: and additional . funds 
would be necessary to enable it to — 
proceed in accordance with the con-. 
“struction program.’ The appellant - 
also wrote to the Commissioner of _ 
Reclamation: to inquire if a supple- 


mental appropriation would be re- 


~~ quested and, if so, in what amount. 


The appellant: also asserted that its 


approved construction program was 
. being improved considerably and 
asked what funds would be re-. 
~ quested to provide for the additional - 


7 acceleration which seemed : possible.® 


--- The Commissioner responded on 
| Kagast 27, 1971, that prospects of 


- obtaining additional funds by. sup- 


-. 8 Bxhibit No. 3. 
4 Bxhibit No.4. 


|. 6 Wxhibit No. 5. 
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"DECISIONS OF. THE ‘DEPARTMENT OF THE INTERIOR - 


‘fein, bay 


nal oonmenanon were very . i 
slight and even if such funds.were  — 
forthcoming, they avould not ‘be. -_ 


available until late spring, which 7 
would be of little benefit. The Com- a 


. missioner asserted that the Bureau — 
of Reclamation had complied with 
‘the paragraph. on Funds Available | 


for Earnings’ and set forth the Bu-. | 


-reau’s, funding schedule for the re- ~ 
mainder of the contract. The Com- 


missioner advised that in fiscal year: | 


1971, $500,000 was reserved and ~ 


$345,470 was expended. The amount : 


of $1, 800 ,000 was in the. budget. for - 
ft fiscal year 1972, and over $3, 500,000 ~ 
| — programmed for’ fiscal years 


973 and 1974, with the balance i in 


| fiscal year 1975.8 


On September 1, 1971, he appel- 


lant advised the Gonairaction Engi- 
neer that funds for the contract 
“would be exhausted within 30 days. 
and gave notice pursuant to Sub- 
“paragraph 11e of the need for addi- 
‘tional funds to continue: the work.? 


On September 9, 1971, the appel- 


lant advised the ete Engi- 
-neer that his approval of the con-— 
7 struction — program | 
| $4,887, 000 in earnings in fiscal year 
1972 gave no indication ofiany prob- 
Jem relating’ to availability of funds Ate 


ealling for 


- 7 See ‘Appendix A for’ = of Duraeraph: W . 
2 of the contract, “Bunds Available for Harn- 2% 
'. Ings.” . - _ 


7 8 Mxhibit No. &. ‘The Commissioner did tee 


set forth the balancé, which is approximately 


$5, 171,000, nor did he comment.on the feasi- 


bility of accomplishing such an amount of _ 
work in the 81.days from the beginning of 
fiscal. year - 1975 to the contract . completion es 


date of September. 19; (1974, after the years 


.. in which construction was limited - ‘to not more . 
~ than $1,800,000 per vests . 


8 ° Exhibit. No. 9, st 


a to. pursue the pchcauls The 


oe appellant proceeded to assemble the 
_ manpower, equipment, and material — 
it needed to - proceed in accordance - 

_ with the approved schedule. The ap- 
- -pellant asserted that if it had been 


advised of the Gover nment’s inten- 


tions with respect to making funds. 
available for the contract, it- would 
have adopted different methods and — 

plans of operations. The appellant 


‘took the position that Congress had 


~. not failed to appropriate the funds. 


in the budget. request and. therefore 


the exculpatory provisions regard- 
‘ing funds available for earnings are 


inapplicable. Accordingly, the ap- 


pellant. requested a written change 
order or. orders pursuant to Clause | 


3 of the contract. 10° 


‘The Construction. Engineer re- 


5 | sponded on. September 94, 19712 


and disagreed with the appellant’ 9S 


assertion that. it was entitled to a. 
change. order or orders and that the 

. exculpatory provisions are inappli- | 

_ cable. The: Construction Engineer _ 
nae expressed his belief that the handl-. 


ing of funds had been. proper and in 497 1, for a change order and. denied 


. that ‘the Government was responsi- | 


“accor dance with Paragaphs 11 and 


15.12 The Construction Engineer re-_ 
: ‘served ‘an additional sum of $350, 000 | 
— for earnings, bringing - ithe total. | 
- amount reserved to $2,650,000, but 
he noted. that. at the then. current — 
oe at of " Progress, the. total amount 


| 0 Bxhibit No. 10. ae 
Tt Exhibit No: 11. 


_» Paragraph 11, Funds Available for Waia- . 
- . ings, is set forth in Appendix A. Paragraph 


 16,: Construction ee is. ‘set, eeorthe in 


ee . Copendis a: 
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additional time. for 
should ‘be measured » from. that 
‘date.1# The. additional. ‘reservation 
of funds in the amount ‘of $350,000 
was utilized for work on Part Les 
of the contract which was scheduled | 
for completion on evens ee 
: 197 ees. | 3 


reserved a ould be exhausted before 7 
October 21,1971.% - 
On Ostonar 9,197 i the sppellaat 
renewed its request: for a written. 
change order or orders pursuant, to 
the Changes. clause of the contract. 


Without conceding the applicability | : 


of Paragraph 11, ‘appellant advised — 


that. ait had discontinued. working a 


its. tunneling machine on Septem- 
ber 22, 1971, and it understood. that — 
completion. 


The Conteucetas Officer made. a 


finding of fact, on November 17, 
1971, allowing a 35- -day extension. of * 
‘time for completion of Part 1. but. 
making no finding as to the appel- 
-Jant’s. request - for a. change order or 
orders. Cs. , 


By letter of Ree 4, 1971, ze 


| the Construction. | Engineer refused 
_appellant’s request’ of October 14, 


ble for any additional costs during | 
the time the work was stopped be- — 


cause of exhaustion of funds. 17 Ina. 
biceiea letter of the same aes une : 


_ 38'The source “of. the: ‘additionat: Paige’ is = 
7 not disclosed by the. present record. The Pub- . 
- . lie Works 7 

_ into law on October 5, 1971. ay L. 92-134, = 


Appropriation . Bill * ‘was enacted: — 


85 Stat. 365).. 
_ 14 Exhibit. No. 12. 
_ 16 Wxhibit No. 13. - 
186 Hxhibit No. 14, 2 ee 
- 4 xhibit No. 16. = 


6 BBB. _ DECISIONS OF THE 
- pone Engineer advised that 
SB ‘supplemental appropriation re~ 


= quest providing for an additional | 
~ $35650,000 for the contract had been | 


transmitted. to Congress.t 18 


On December 14,1971, appellant | 
2 filed a notice of appeal - from the 
a finding of fact of November 17, 
1971, as clarified and expanded in 


3 the letter of November 24., 1971.39 _ 
On d anuary 6, 1972, an ‘additional 


. sum of $3, 650 ,000 was. reserved to 


‘cover payments under the contract.” - 
under which appellant 1s claiming 


Work: was resumed onl. Part 2 of the 


~ contract. on or about February QT, 
: 2 Sak the disposition of the -Govern- 


ABE 


The Garerinan’ prefaces its ar- a 
gument on the motion to dismiss by 
asserting that it has been held on. — 
many occasions that in the absence — 
of provisions in the contract which . 
- provide. relief, the Board has no 
jurisdiction to: consider disputes. be-- 
“tween parties to a Government con-— 
tract.’ at ‘This assertion. ds correct as : 





_ 18 Exhibit No. 15. 


1 Exhibit No. 17. In view of the: pending. 
Tequest for additional funds, the appellant - 
requested :withdrawal of. its: appeal by letter 
of: December. 29,. 1971. “The . appeal was re- . 
instated. at the request of appellant on J an- : 


wary - By 1973. 
August | 2, 1978,. 
claim: for $564, 694 (Exhibit ‘No. 28). 


- Appellant. thereafter on 


so of work (Exhibit No. (24). 
20. ‘Exhibit No. 19. he etd 


| 21 Page 8, Government's Brief in 1 Support ot ; 
ong ‘Motion. to Dismiss. _ . 
“2 The Government : cites. ae cases in . dup 


“port of this: proposition : ‘United States YY, 
Utah Construction and Mining Co: s 384 U.S: 
394 ((1966) 3 American Cement Corporation, 
_- IBCA-496-5—65.and 578~7-66_ (September. 21, 
1966), 73 LD. 266. 66-2. BCA Par. 5849 3 -on 


reconsideration, 66-2 BCA: Par. 6065 (Janu | 


| ary 10, 1967). 741. D. 15; Meva Corporation, 


DEPARTMENT: 


Ine., 
; evident here: 


submitted details of Its. 
The .. 
Contracting. Officer found that appellant had, 
in. fact, expended: funds. during the suspension . 
of. work: but denied the claim on the basis . of. 
his’ finding that the: cessation of -work. because: : 
of exhaustion of funds was neither. a con- . 
. structive change nor a constructive . a ha 


‘OF THE INTERIOR 


a. gerieral proposition, ‘pat in the - 
‘context-of the present case, ‘the short | 


assertion calls for an equally short 


answer: it is the nature of the claim “Ss 
- and not the character of the defense. 
that: determines jurisdiction. Pre- ate 
Con, Iné., TBCA-986-3-73._ (Sep- 
tember 4, 1973), 73-2 BCA par. 
10. 227 ; Bune Contracting Com- - 
- pany, ne, IBCA-951-1-72 (EF eb- 
-ruary 12, 1973), 80. LD. 189, 73-1) 
BCA par. 9896. The contract con- | 


tains the standard changes. clause. 
entitlement to relief. Itis irrelevant 


ment’s . motion ‘whether appellant 


may ‘be able to sustain its claim 


when the record is fully developed. 


In order for the Government to pre- 


vail.on the motion, it must appear 


asa certainty on the present record — 
that no relief is available. Pre-Con, _ 


supra. No such certainty As 


The - Goxernmant preente: fou 


ean in support of its. motion, _ 
The first is that’ Clause 4A of the. 
General Provisions, “Suspensions | of” 
' Work” is not applicable because the 
7 Contracting Officer, took no. action 


to. suspend, delay or interrupt per- | 


os formance of the work. This pramee 
e : 
“IBCA~648-6- 67 (August: 18, -1969);- 76 LD... 
205 69-2, BCA Par. 7838 ; Placer County, Cali- 
- fornia, IBCA—77725~ 69 © "(April 8, 1971), 78 7) 
~  LD.. 13: 71it-t ‘BCA: Par.: 8801; and’ Granite _ 
Construction: Company, IBCA~-947-1-72. (No- | 
791. D. 644 72-2 BCA Par. 
. 9762. In the first four cases, jurisdiction ‘over. 4 
_. the appeals. was retained pending the. results 
‘of hearings which produced. fully developed 
_ records. In Granite, the. ‘decision. turned : ‘on 
‘actions. of the ‘Congress . and. the. ‘President 


vember 13, 1972), 


which. were: undisputed. None of the’ cited. 


_ eases. provide precedent for. dismissing the ~_ 


present appeal where appellant. is. seeking ee 


~~ relief Munger the changes, clause, | 


aE 


aie 58h pean. 


hy ad ie Govérnineni’s ar -gument’ in. 

support of it are largely 1 misdirected | 

_. for the reason,that. appellant i is not 
- seeking relief under-the suspension — 
of work. clause. From the inception: 

- of its ‘claim. appellant has sought ~ 


; Telief © only, under | the: ehaness 
clause. | 


. The. Gorsraisnte ee premise . 
serves mainly: as a vehicle for an ex- © 


tended discussion’ of the Board’s os with respect to the. paragraph en- 


titled “Funds: ‘Available for Earn- 
ings,” that “a, clause. of this sig- 
nificance may be ignored by: @ con-_ 
tractor only at its peril.” In. the 
‘present: case we must. add. that. the 
provisions of the clause may be ig- 
nored by the Government only at 
its peril. The clause provides that. 


decision in Granite. Const -uction 
Company, 


funds caused ° a cessation of work. 


_ By asserting that the cir cumstances » 
here are comparable. to those in 
ee Granite, the Government ignores 
- the fact that the shortage of funds 


| in’ Granite. arose .oiltside the con- 


7 tracting agency while the record — 
‘here indicates nothing more than. a 
> -fund: shortage resulting from the 
contr acting agency’s own decisions. 
‘in administering the contract. In - 
Granite there was delay by Con-— 
gress in- appropriating funds and 


7 then. an impounding of a. por tion of 


ot 2 23 The Goverament i oknowienaes on . page ‘5 | 
of its: brief, that the appellant’s claim under 
the changes. clause. owas first set forth in the - 
letter or September. 9; 1971. (Exhibit 10), and 
. Available for Barnings”’ appears in: Appendix 


that the Appellant continues: to" assert. the 
~ same claim. a 
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. IBCA-947-1-72.. (No- 
 -vember 18, 1972), 79 I. D:: 644, 72-2 
BOA: par. 9762, in, which we dis-. 
missed a claim dee the suspension. 
of work clause where a shortage of 


‘Congress appropriated funds i in. 4 the 
amount: contained in the budget re-_ 
quest. and made. them available: 

without, delay under a joint: resolu- 
‘tion | prior to enactment. of. the ap- 
‘propriation. — There was. no 
; pounding. of funds. and hence’ the 
“shield of sovereign ammmeanity. 1s es 
3 available. , : 


Im- 


AT Granite, ae Board ‘stated: | 


aaa the liability of the United . 


States is contingent: on. the neces- : 


sary. appropriations being ‘made. 
therefor by the Congress . ar ee a 


Tf the Bureau of Reclamation. de- 
termined what appr opriation. was: 
Necessary, placed that: amount. in: 
the budget request. and. Congr eSS ap-- 
propriated ‘the sum. requested, the. 
| contracting agency can. point, to no. 
one but itself as the source of the 


- shortage « of funds. The contingency 
‘the. funds by. the’ President. The — 2 


- ‘Boara found that the inaction’of 
oo Congress could not: be regar ‘ded . as. . 
an act of the Contracting Officer 
and. the ‘Presidential . impounding : 
was'an exercise of soverelgn power 
to which - immunity attached. Nei- . 
i ther. circumstance is. pe ‘sent here. 


provision. is not invoked, . 


_ After arg uing that the suspension 


of work: clause does not apply, the 
- Government. contends that.there is. 
no material difference. between as- 
_-sertion of rights ‘under the. suspen- 
‘sion of work. clause and. a claim 
“under the changes clause. ‘Iti is the 


Government's oe that - ‘the 


2 The ‘full — of Paragraph ‘11,: “Funds 


A, infra. . 2 re a 


cause the Government, did not. make 


any changes within the meaning of 5 
the clause, and it asserts that. the : 
. keystone of the entire matter is the 
lack of action by the. Contracting 


Ohio 


Inaction by the: Contracting Offi- : 
cer is not a substantial keystone to _ 
support the Government’s arch of. 
logic since. actions by the contract- . 
ing agency are ‘attributable to the 


- Contracting Officer. 25 The appeal 


“file indicates that the contracting | 
~ agency. adopted the funding sched- 
ule set forth in the commissioner’s 
letter of August. 97, 1971. Although 
it would appear, in the absence oF 


further explanation, that the fund- 


ing schedule deviated from the ap-- 


proved. construction program to the 


extent that a constructive change oc-- 
curred, it is unnecessary | ‘to reach the 
; question. of the consequences ‘of such - 

action as it’ relates to the construc- 


‘tion program. For the purpose of 


disposing of the Government’s mo- 
tion, it is necessary ‘only to observe. 
. that the funding. schedule changed © 
the contract itself by leaving ap- 
“proximately $5,171,000 worth of 
construction to be ‘completed in 
fiscal year 197 5, while the contract 
called for completion of the work | 
on September 19, 1974. After three 
_ fiscal years in which: the amount’ of © 
construction was limited to not more - 
than $1,800,000 per year by the. 
funding schedule, it does not appear 
feasible to expect pee of 





25 Philco-Ford Corporation, ASBCA No. 
14623 (March 28, 1972), 72-1 BCA par. 
9390. 
‘Ct. CL582 (1048). 
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See also Beuttas v. ‘United States, 1110 


| chang ges. idle is not applicable ce . ae project ; in fhe 81 days froin. ae? 


_ beginning of the fiscal year to the’ Mo 


specified completion date. The effect, 


therefore, can easily be construed as 
a change increasing the time re- _ 
| quired. for performance within the. 
meaning. “of | paragraph | dof the 
changes clause.2® The imipact on ap . 





26 ip Clause No. "eoiniee No. 3, ‘entitled 
‘Changes,’ Ys deleted. from ° Standard ‘Form 
23-A and the: following clause is substituted 7 
therefor: .— -. aed 

48, CHANGES 


*(a) The Contracting. Officer 3 may, at’ any oe 
time, without. notice to the sureties, by writ- 
_ten order: designated | or indicated to be a - 


change order, make any change in the worl: ; 


‘within the general seope. of. the contract, 
ineluding but not limited to. changes : : 


—G). in the specications (ineluding draw- 
ings and designs) ; ; at : 
“Gi) in the method or “manner » of - per-. 


7 formance of the work; 


Gii) in the Government-furnished facili- 


ties, equipment materials, services, or site ; or. | 


~* (iv) directing acceleration in the per- 


fonnanes of the work.. 
(bh) Any other: eaitten ‘order or. an oral _ 
_ order (which terms as used in this paragraph ‘ 
“(b) shall include direction, instruction, in- 


‘terpretation, or determination) from the- Con-- 
tracting Officer, which causes any such change, 


_ shall be treated.as a change order under. this: 


clause, provided: that: the Contractor. gives 


the. Contracting. Officer written notice stating” 


the- date, circumstances,. and. source of the: 
order: and that the Contractor regards the: 
order as a change order. : 

*(e) Except as herein ‘provided, no erdee: 


- statement, or conduct of the Contracting Offi-- » 
eer. shall ‘be treated as a change under. this 
~ clause or entitle the Contractor to an ae ae 


adjustment. hereunder.. . 
(d+) If ANY change andey this ause causes: ae 


an increase or decrease in the Contractor’s cost” a —_ 
-of, or the time. required for, the performance: _ a 
of any. part. of the work. under this: ee oy 


whether or. not changed by any order, a 


equitable adjustment. shall be.made and the- Z 


contract modified in writing accordingly : 


‘Provided, however, That. except for claims: 


based on defective specifications, no claim for- — 
any change under (b) above shall be allowed! 


“for any costs. incurred . more than 20 days: — 
before the Contractor gives written’ notice as: 
. therein required : And provided further, That — 
in the case of defective spécifications | for 


which. the. Government is: responsible, _ the 
equitable adjustment shall include any: in- 


creased cost. reasonably incurred by the Con- . 


| _ISLED: oa 


| = pellant’s cia: cane bs determined : 
2 ministrative remedies _ were Not. a 
“ exhausted. | | 


— from the present: record, Appellant 


ois entitled to prove, if it can, that its = 


| a costs were increased thereby. a7, 


-The Government’s third promi’ § 
‘is that appellant’s remedy, if any, 
is for breach of contract, citing — 
United | 


Ww inston Bros. et ab. Ve 
States, 131 Ct. Cl. 245, 180 F. Supp. 
B74 (1985), 


them available without. delay. | 
_. The appellant may have chosen 


7 to assert its claim under the con- 
tract lest it find itself in. the Court 


: of Claims with me oa de- 


eae ‘in -gitempting: to ‘comply with such 
2s defective specifications. 


—(e) Tt the Contractor: intends - to: aueert a 


5 P claim. for an equitable adjustment under this 
_ clause, he must; within 30 days. after receipt 


- of a written change order under (a) above or. 
— the furnishing of a written notice under (b). i. 

above, submit to the Contracting ‘Officer a 
written, statement. setting © forth the general. ~ 
nature and ' ‘monetary extent of such claim, 
unless: this: period is extended by., the Govern- 
- ment. The statement of claim hereunder | may 
be included in. the notice under (b) above.’ 


*(f). No claim” by. the Contractor for an 


equitable. adjustment hereunder shall be al-.. 
‘lowed if. asserted after final payer under. 


‘this contract.” 
27The fact that. funds | were. sibacquently 


provided. in a different manner than. the fund-. 


ing schedule specified does. not establish that 
“the Bureau of Reclamation did not intend to 
follow that. schedule at the time the Com- 
- missioner disclosed it to appellant. 


and appellant 


. Commissioner’ s statements. 
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: and. N ovthern, Helex 
Co. v. United States, 197-Ct. Cl. 118, 
455 F.2d 546— (1972). Both of- those 
cases, however, involve the failure — 
of Congress to appropriate funds 
requested of it. Neither case offers 
a useful precedent for the present _ show what action, if any, appellant eS 
case. in. which Congress: appropri- - 
ated the: funds requested and made. 


The — 
Commissioner had to be taken at. his word 
was entitled to adjust its 
‘construction program in. accordance with the. 


tending’ « on. Ate esis. that tis! ae : 


~The Goverdinent’s: final: cL Spemnies: “ 
is that the exhaustion of funds was 


ah. predicament: of. appellant’s own 


making. We find it difficult to char- 
acterize appellant’s actions. as uni-. 


lateral in view of the Construction 


Engineer’s approval | of the con-| 


struction program and his apparent 
silence while. appellant) mobilized . 
its forces to comply with the ap- 
proved. program. On the. other 
hand, the present. record does not — 


took to scale down its operations to _ 
conform to the funds available for. : 


fiscal. year: 1972 when it was in- 
formed that funds. would ‘not. “be - 
: furnished in. accordance with the 


construction program. Determina-_ : 


_ tion of the impact. of the funding» 
situation on -appellant’s costs and 
the further determination of the 
: responsibility for ‘those costs de- 


pend on findings of fact which 7 


: cannot be made on the basis. of the 
: present ‘incomplete: record. | 


Decision 


The en snorion to dis- 
miss is denied: Within 30 days. from 


the date of receipt hereof, the: 
. parties shall. advise the Bod in 
‘writing as to a mutually acceptable 
location and . time for the hearing 


in this matter, or in the absence of 
an agreement being reached, their 


‘preferences respecting the iccanion 
and time of hearing, supported by 


sqate 


: “"eotimnaie't by each eouneel ae the time 
ow required: 2 eee his _case-in-.- 


7 - oe 
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_ EARNINGS 


. Pursuant to section. 49 of the Rec- | 
lamation Project Act of 1939 (48 | 


U.S.C. sec. 388), ‘funds for earnings 


under this contract will be made | 


available as provided. j in uals para- 
graph. | 


. a. Under the contract: to be: enteréae 
into under these specifications, ‘ the’ lia- 
bility of the United States is contingent 


on. the: necessary appropriations being 
made therefor: by the Congress and an 
appropr iate reservation of funds there- 
under. ‘Further, the Government : shall 
not be liable for damages under. this con- 


. tract.on. account’ of delays in payments 


due to lack of funds. 
b. Funds for payment . of. earnings 
i aden this contract are included in the 


: : ‘budget. for fiscal year 1971. which is now — 
_. before the Congress and it is anticipated E 
| ‘that they,will be’ included. in the Appro- — 


priation Act. for fiscal year 4971; Prior 


to the. effective. date of the Appropriation 
Act, Payment. for earnings. may be made 
fr om such funds as may be available by 


appropriations. for interim periods by 


Congress within which such ‘limitations. 


‘as may ‘be imposed by Congress, ‘The 


contr actor will be advised of funds witch 


"DECISIONS: OF. THE ‘DEPARTMENT OF: THE. INTERIOR _ 


“(8 1 1D | 


i “such information as they desire the are “thus available. “After the. ‘Appropri- . 
: ae cation. ‘Act is effective, the contractor. will 
- be notified of the: sums, if any. reserved 
and available. for ‘payments: under | this eae 
"contract for. the. fiscal. year 1971. “Dur- + 
oe es the period. ‘petween the ‘end. of fiscal - 
j = a year 1970° and the effective date of ‘the 
be Appropriation | ‘Act for fiscal year 1971, 

“the: ‘provisions. of Subparagraph e. re- _ 
‘garding the giving of notices by the con- 
_ . tractor and: the Government . as to. ex- oP 
a haustion ‘of funds shall not apply. | 


e. If at any time the ‘contracting: of- 


: Pee finds that. the balance of reserved . 
funds’. 
> amount required. to. meet all. payments 
“due and to become due the contractor be- 
cause of work performed or to be. per- 


: 11. FUNDS AVAILABLE FOR 


‘is. in: “excess: -of ‘the estimated 


formed. ‘prior. to July 1, 1974, the right 


“is reserved «to reduce said reservation 
* by: the amount. of such excess. The con- 


tractor will be notified in. writing of. any 
such reduction. . 
d. If the rate of progress of the work 


“is such that the’ contracting officer finds - | 
‘that the balance of reserved: funds is’ 


less than the estimated: amount required 
to meet. all.-payments due. and: 'to- be- 
come due because of work performed 


prior. to July 1, 1974,. ‘the Government 


may. reserve additional funds for pay- 


ments under this contract if there. are’ 


funds available’ ‘for such purpose, The 
contractor will be notified in writing of 


_ such additioual reservation.. 


e@, Should it -become apparent to “the 
contractor that. existing fund reserva~ 


tions will be exhausted ‘within the next 
80 days,.the’contractor shall at that. time’ 
give. written notice thereof. to: the™ con-— 
tracting officer. If additional funds - can 
-be made available, the contracting officer 
-may issue an additional fund reservation — 


as ‘provided for” in: Subparagraph - d. 
hereof. It is expressly understood,. how- 


ever, that, the Government hag, no. obli- . 
gation to provide funds in addition to 
- those reserved i in writing. The contractor. 
-is also cautioned that the. prosecution of 
‘the work at. the end of the fiscal year. will 
beat his own risk. 
cannot be made avatanis: the contracting 


“Jf. additional . funds 


war 


854] 


officer will give. ee notice thereof to 
the contractor. If at any. time. funds are 
. being made. available by. appropriations 


for interim periods prior to the enact-. 


ment of an Appropriation Act, the con- 
tractor will be So advised in writing in 


which case the other notice requirements — 


of this subparagraph will not apply. 
If the contractor so elects, he may con- 
tinue work under the conditions and re- 
strictions of the specifications after funds 
- have been exhausted, so long as there are 
funds for inspection and supervision, con- 
cerning which. he will be notified in writ- 
ing. No payment «will: be made for any 


work done after funds have been ex- — 


hausted unless and until sufficient addi- 


a tional funds have been provided iby the 
“When funds again become | 


Congress. 
available, the contractor will be notified 
in writing as to the amount thereof re- 
served for payments under this contract. 


- The amount so reserved shall be subject . 


to decrease or increase in a manner simi- 


~ lar to that provided in Subparagraphs om 


and d. hereof. However, if the contractor 
- go elects; the work may be suspended 
when the available funds have been ex- 


additional time for completion will be al- 
lowed equal to the period during which 
the work is necessarily so- suspended. 


£. Lhe procedure above described in this 


‘paragraph shall be repeated as often as 


— ecessary on account of exhaustion of 
and the necessity of 


available funds 
awaiting the. appropriation of additional 


_ = by Congress. 


. Should. ‘Congress. fail to provide the 
| eee additional funds during its reg- 
session,. the. -eontract . may, at the 
option of. the coutractor,. by written 
notice, be terminated . and considered to 
be completed without prejudice to him 


or liability to the Government at ay. 
__time subsequent to 30 days after payments 
are discontinued, or subsequent to 30 days | 


after passage of. the Act which would 
or dinarily carry an appropr iation for con- 


_ tinuing the work, or after adjournment: 


of the Congress which failed to make the 
lecessary appr apriations. 
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«15. CONSTRUCTION. 


scheduled for. n. ea - 
month, and shall include the con- 
tractor’s estimate of earnings by 2 
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GRAM 


Within oe (45) caibndae | 
days after date of receipt of notice | 
of award of coutract, the contractor 


shall submit to the siehorized repre- : ee 


sentative of the contracting. officer. 
for approval a complete and. prac- | 


‘ticable construction. program, The. 
— eonstruction program shall show i Tits * 
detail his proposed program of op-— 


erations and shall provide for: or-. 
derly performance of. the. work. | 
Pending approval of his program 

the contractor shall proceed with — 
the work in accordance with these - 


specifications and his Enos con-- # 


struction program. — = 7 
The construction program shall ~ 
be in such form and. detail as to, | 


show the following : 
hausted. Should work be thus suspended, 


a. Sequence of operations. 2.5 
b. The dates for commencing tt com- . 


pleting the work on the several controlling a 


features. of the project. ‘(Including erec-. a 


_ ‘tion of construction plant and each item 


or group of like itenis involying place- 
ment of : concrete, if applicable. ) 4 

¢. The dates of issuance of orders for” 
procurement of contractor- furnished ma- 


terials and equipment and their es = 


aud installation dates. 
d. The dates ou which contractor-pre- z, 
pared drawings will be submitted for ap- 


-proval (including all shop drawing 3: as ee 
| required in these specifications). 


‘The construction program shall Ibe a 


in suitable form and show the per- - 
centage of work for each line item - 
completion. each - 


months, The coutractor’ S estimate of | 


PROS 7 


a earnings oe months shall’ not Sb 


gate the Government to provide 


Px finds j in any manner other than as — 
provided in the paragraph of these 
specifications — 
Available for Harnings.” — 


entitled — “Funds 


An or iginal or translucent repro- 


os aucible and three blackline prints of 
~- each construction program and each 


revised program shall be submitted. 


direct- contact methods. 


end of each pregr ess payment period 
or at such. other intervals as dir ected 


by the contracting officer, and shall 


submit two such marked prints of 


the program to the contracting offi- 


cer’ Ss. authorized representative. | 


Timely submittal of the construc-’ 
‘tion. program and timely revisions. 


thereto are important. The Govern- 
ment must have the information 


contained in the construction pro-. 
gram for such purposes as schedul- 


ing the preparation of additional 


| “drawings required for construction | 


- purposes, delivery of Government- 
furnished materials and equipment, 
. scheduling services of imspectors 


- and survey crews. Accordingly, the 
~~ contractor will be assessed as fixed, 
agreed and liquidated damages the 
“sum of twenty dollars ($20) per day 
-. for each calendar day’s delay the - 
- contr actor’s original construction 
_-. program is late. Further, should the 
— éontracting officer notify the con- 
‘tractor in writing that a revision of | 
- the construction program is required | 


DECISIONS or THE. DEPARTMENT OF THE INTERIOR - 


_ Method (CPM), 
— Originals or xeproducibles | shall be - 
of such quality as to permit clear, 

sharp; legible prints to be made by | 


“ISL LD es 


then guided damages in the “7 


amount of twenty dollars ($20) ‘per 


day will be assessed for each. Gales « 


endar. day beyond thirty (30) cal- 
endar days, after receipt of such — 


notification, that the contractor fails _ | 
to submit the required revision. 


If the contractor elects to pro- 
gram the work by the Critical Path 
or by a similar 
type of net work analysis system, he 


shall submit such program in lieu 

of the program specified above in- 
- cluding information required above. 
The contractor shall enter on the | 
_. program the actual progress at the 


The contractor shall submit trans- 


. lucent reproducibles of the network | 


ciagram and of print-out or com- 


- putation sheets for such construc- 


tion program. Reproducibles shall 
be of such quality as to permit clear, 


sharp, legible prints to be made by 


direct-contact methods. If re- 
quested, the contractor shall also 


furnish a printout of the computer, 
oe | | | : 


‘HAROLD & IRENE KYLLONEN i 


16 IBLA 86 
| , Decided June 26, 1974 


- Appeal ‘foi: decision of the Montana 


State Office, Bureau of Land Manage-’ 
ment, allowing application for renewal 


_ of small tract lease (Montana 01844) — 


subject to payment of increased. rental 7 


| and execution of supulenons 


- Affix nied.. 


Rules of Practice: nepealee ‘Burden. 
of Proof—Rules. of Practice: Evi- 
dence—Small Tract Act: Appraisals 


. 364]. 


-_ Where an applicant for a. seal tract 


lease contends that the rental set by the 
Bureau of Land Management appraisal 
is excessive, the burden is upon appli-. 


cant to prove by substantial and. positive 
evidence that the appraisal is in error. 


‘Small Tract Act: Renewal of ‘Lease 


the Small Tract Act ‘does not vest any 
legal right or interest in. the applicant, 


. for it is within the diser etion, of the Sec-. 
retary whether or not to exer cise his au- 
_ thor ity to lease the land. 


| Small Tract Act: Renewal of Lease | 


| Where the Bureau. of Land 1 Management 


properly detérmines that land which had 
been embraced by a small tract lease is 


well located and ideally suited for pub- 
lic use.as a recreational area, it may limit 


the lease to 8. nourenewable five-year . 


: term. 


Small. Tract Act: Classification—Small 


‘Tract Act: Sales = 


| Before land classified. for lease ‘may be. 
“sold under the Small Tract Act, it is-nee- 


essary that the land be. classified for sale 


in compliance with the provisions of 43. 


CFR Part 2400. 


APPEARANCES: Harold and Trene 


-Kyllonen, pro se. 


- OPINION BY ADMINISTRA- 
TIVE JUDGE GOSS 


INTERIOR BOARD OF. LAND 
| | them that the tract in question had . 
- been classified for lease only. On. 
appellants filed’. 


A eae 


‘ Harold and. Ir ene ‘Kyllonen. of 
Butte, Montana, have - appealed 


anh from the decision of the Montana 
— State Office, Bureau of Land Man-. 


agement, dated October 1, 1973, al: 


lowing an application for renewal 
of a lease filed pursuant to the Small / 


"HAROLD & IRENE. KYLLONEN | 
dune 86, 1974 


March 2, 1973, 


ace: Act, as “amended. 43 US. C. : 7 
§§ 682 (a)-682(e) (1970), subject: to. 


payment of rental increased to $195 - . 
per. year and execution of special . 


stipulations, Appellants © contend... 


the rent 1s too high and they oppose a “ 


| : - inclusion: of the stipulation that the... 
The filing of an application to lease under 


lease is not renewable after the five- 
year period beginning April 1, 1978. 


They also reiterate their. interest 1, ; : 


pur chasing the property.’ ao 
The tract in question contains 2.5 be 


acres and is ‘situated i in. Beaverhead o 
‘County, Montana, approximately: : 
‘northwest of Wise a 


seven miles 
River; Montana. The land is ac- > 
cessible from State Highway 43, 
by 1% mile of fair gravel road. The 


land has been, classified for lease 


only under the. — a Act. 7 
supra, and 43- CFR 273 


Mrs. Lillian ninco who had: - 


formerly leased the tract, requested 


that the lease be assigned to appel- _ 
: lants who were purchasing her -— 
cabin. The Bureau approved the as- 


signment on September 27, 1961. - 


| The expiration of the date of the - 7 
- lease was March 31, 1966. “Appel-. ~ 
Jants applied for a renewal oftheir | 


lease which the Bureau, approved | 


for a seven-year period. Appellants. - 
-made several attempts to ‘purchase 


the land but the Bureau informed ae 


formal application for renewal of: | 


their lease. 


‘In its field examination. or of 
| February 14, 1978, the Bureau notéd. 
the topography of the site, stating. - 


that the eastern half is situated on ; : : 


' streams. . 


- DECISIONS 
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~- the. eee aa ious Tie Grate 


ee while the. western half is situated on. 
avery steep valley slide. The entire 


tract. has a good cover of lodgepole 


noes pine and douglas fir trees on it. The 


" economy of the area is based. on 


livestock: ranching, with some tour- . 
and timber » produc-. 


= ism, “mining, 
oe tion. . 
- Considering as seed of the ae 


os recreational purposes, the Bu- 
reau recommended the lease be is- — 


sued for a nonrenewable term of five 


 vyears. Such.a period was designed. 

~ to allow appellants time to remove 

| their reset nnprove nen on the 
tract. | 


.. Jn its “cieomnanial analysis of 
ca the ar ea the Bureau noted that the 
tract is part of a large block of Na- 


~ tional Resource land containing ap- 
7 proximately | 2,160 acres, located: 
| along: ‘the -northern end. of the 
2 Pioneer mountain range. The area 


is anesthetically pleasing. Because 
Hof proximity to Butte, Anaconda, 
and Dillon, there is considerable rec- 


-reational use of the area—tishing, 


: hunting, skimg, and year-round 
homesites. In othe near. future, 
. Highway. 4615 will be completed 


_ wwhich will pass 20 miles to the east, .. 
linking Butte and Dillon. A better’ 


highway. will increase the recrea- 
a tional use and create further 


“LA 1967 appraisal noted : “There is -excel- 


oS “Tent: big. game hunting in this neighborhood 
with. ° some very good trout fishing on the 
The Big Hole River which runs. 


through this: neighborhood is a nationally 


_' ‘known Blue Ribbon trout stream, Recreation 
- and tourism . contribute a great deal to. the 


. “geononiy of this neighborhood.’ ae 


OF THE DEPARTMENT OF THE INTERIOR, | 


Bemaids for camp sites along this. 
stretch of the Big Hole River. __ 
In its appraisal dated August 27, 


1978, the Bureau compared the ~ 


property with five sales in the area. 


Due to the high demand for recrea- ied 


tional property, land values have 
increased rapidly particularly dur- 
ing the past few years, and a 3800. 
percent increase between. 1963 and 
1970 is typical for the area. _ 
Appellants contend that, the rent. 
is too high for land that is used only 
as a recreational.cabin. site, covered | 


with snow for five months of the - 


year and located on the north side 


of a large hill without enough sun- 
shine for crops. They state that the 
rent has been raised from $10 a year 3 
in 1961 to $85 a year in 1968 and _ 


finally to $195 a year in 1972. Mr. 


Kyllonen is paralyzed and confined 7 : 


to a wheel chair. He explains that 


he is living on & fixed income and if 
the, rent is raised, he will not be able oO 
to afford it.. a 
_ We find that the are of he : 


land set by the Bureau properly | 
reflects a reasonable estimate of the — 
value of the property. ‘Tn their 
statement of reasons, appellants. do 
not contest any specific part.of the | 
appraisal report, nor do they show 
that the report failed to meet the ~ 
Bureaw’s standards. [f an applicant - 
contends that the rental is errone-— 
ous, the burden is upon him to prove - 


_by substantial and positive evidence 
that. the appraisal is in error. See | 


Nick Lambros, 10 TBLA 135 _ . 
(1973). 


this burden. While the rental has 


: ‘[8t LD. 


Appellants have not met 
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e been. substantially ineroacel, we do- 


not find it excessive compare ed to the 
estimated ‘$2, 500, value of the land. 


Appellants urge that the land ig. = 


of no use for anything else and they 


~ should be allowed to renew the lease 


every five years. It should be clear 


at the outset that appellants are not — 
entitled as a matter-of right to the 


land for which they have applied. 
It is within the discretion of the 


Secretary whether or not to exercise 


his authority to lease under the Act. 


43. U.S.C. § 682(a). The filing of a 


small tract application to leasé in 


the Departmerit does not vest, in the 


. appheant any legal right or interest 
in the land described by the appli- 
gation other than a right to have | 
the application considered. Ralph 
op Hoerning, 10 TBLA. 203 (1973). 


We cannot agree with appellant’s 


| ‘re eulation | 
9730.0-2(a) states that the purpose 
| of the. Small Tract Acti 1 ae 


ee * 8 to promote the beneficial utiliza- 


| tion. of the public lands subject to the 


terms thereof, and at the same time to 
safeguard the public interest in the 
lands * * *, [S]mall tract sites will be 
considered inthe light of their effect 


upon. the, conservation of. natural re-- . 


sources and upon: the communities or 
area involved * * 


ae HAROLD’ & IRENE KYLLONEN | 
ee June 26, 1974 © 


Ralph S. Hoerning, Supra... 


43, CFR 


. Lands will not be 
leased’ or sold; for oon which would | 
; lead . to private ownership or control of. 
| scenic attractions, or water resources, or... 


and dasalig suited te: public use. 


. The Bureau. has. determined that . 


there is a. growing need for camp-_ 
ing facilities in the area and: that - 
this site is located on a suitable flat. 


‘That has not been controverted by. Be 
| app ellanits. . | | | 


In view of the soeeeuuicaal poten- . 
tial of. thé tract, the. Bureau’s de-- 
termination. is not. unreasonable or 
arbitrary, and will not be disturbed. : 
The- 
other arguments advanced by the 
appellants. have: been examined but. 


compliance with the regulations of do not warrant reversal of the: Bu- | 


reaw’s decision. As to appellants’ = 


statement that they. desire. to. pur-— 
chase the land, before land classi- © 
fied for lease can be sold. it must be- 


classified for sale? in. compliance © 
with the provisions of. 43 ete Part 


. 2450. 

‘eontention that the land i is not valu- 

— able for recreation purposes. De- 
7 partmental | 


_ Therefore, siteaeal to: ie Ee - 


ae delegated: to the Board’ of - 
Land Appeals by the Secretary of — 
the Interior, 43-CFR 4.1, the 7 
| sion, apes from 1 1s affirmed. i 


Jo: OSEPH. W. Goss, 
Administrative Juds ge. 


Wa CONCUR: 


ANNE Pee Lewas, ray | 


al dministrative J ee 


Marrry Rurvo, - 
Administ trative J Fuge. 


other areas that should be Rent open to— 7 


public use, * * * 


The Bureau's field report demon- 


oe ~ questionable whether the Jang 
| strates that the tract is well located - 


- 2 Because,of the- Bureau's. ‘program of. rec-. 


reational development. in the area, it’ is 
would. be- 
reclassified for sale, 
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| UNITED MINE WORKERS OF 

AMERICA, DISTRICT NO. 2, 
LOCAL UNION 1520 


OM, 
"RUSHTON MINING COMPANY 


a 3 IBMA 231 


This ‘matter is before the Board on 


. appeal ‘by United Mine Workers of “3, 

. America, District No.2 (UMWA) from. __ 

a decision of an Administrative Law 

 Tadge (Docket No. PITT 73-224) is- 

» -sued on February 20, 1974, denying an 
Application for Compensation filed by — 

- UMWA in behalf of certain miners - 
- employed by Rushton Mining Company — 


= : (Rushton) at its da Mine. 
. Reversed: | 


le Federal Coal Mine Health aa Safety 
Act. of 1969: Entitlement. of Miners: 
| Compensation 3 
Immediately: upon fie issuance of an 


22 order of withdrawal eh claim ‘of COnIpER: 
- sation arises. ) 7 , 


| " Wederal Coal ‘Mine Health a ‘Satety 
Act of 1969: 


| ee of Miners: 
Generally _ 


The validity of a section 104(b) with: é 
drawal’ order -is not a consideration in _ 
Q. ‘proceeding under section moka, of the | 


. Act. 


i Federal Coal Mine Health anil Safety 
- Act of 1969: Entitlement of Miners: | 


‘ Compensation i 


aoe ‘While idled miners may be pati tled: to 
. compensation under - section 110(a) ‘of - | 
_ the Act they are not entitled to- interest a 
on such compensation or * for costs. Sus- | 
tained. Padi cas - 


| DECISIONS oF THE DEPARTMENT. OF THE INTERIOR 


(81 LD. 


APPEARANCES: ML. | 
‘Shields, III, Esq., and J. Davitt Me- 


Se Aieer Esq,, for appellant, United Mine 
- Workers of America, Local Union| 

~ 1520, District 2; John R. Carfley, Esq., 
| —° for appellee, Rushton Mining Com- i 
; ‘pany. | a 
‘Decided Sune 27 1904 | 


_ OPINION BY CHIEF 


| ADMINISTRATIVE JUD GE 


BO GEES 


INTERIOR BOARD. OF MINE 


OPERA TI ONS APPEALS 


| Factual anid. re ovedur rim 


ts, & Background 


The operative facts necessary to 


a disposition of this appeal are not 


in dispute and may. briefly set Se 


as follows: 


As a result of an are on | 


» September 6, 1972, a section 104(b) 
Notice of Violation was issued by.a._ 


Minitig Enforcement and Safety 


Administration (MESA) Inspector i 
purs suant to the Federal Coal Mine 
‘Health and Safety Act. of 1969 
(Act). The condition (which is im- 
material on this appeal) was to'be _. 
‘abated on September 8, 1972. An in- 
spection on that date revealed that 


the .cited violation was not abated. 


‘The Inspector then issued an Order 
of Withdrawal. 
Company (Rushton) appealed this _ 
Order of Withdrawal to the subdis- 


Rushton Mining 


trict. office of the Bureau of Mines 
aa oe On ee a 


APL, 91-178, 33 Stat, 142-804, 30 U. 5. C. 


‘$$ 801-960 ree 


“Devwr aioe ot 
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UNITED MINE WORKERS. OF. AMERICA DISTRICT. ‘NO. by | 
1520 VY. RUSHTON MINING COMPANY: 


June 27, “197§ 


7 1972, asa oat of that appeal, two 
: Federal coal mine inspectors inves- | 
On Septem- 
ber 13, 1972, the section 104(b) Or- 
der was vacated by MESA for the - 


. tigated the matter. 


stated reason. ‘that it was: issued in 
error. 


On Oéiober 24, 1972, the United 


tion for Compensation on behalf of =" 


8 miners who were idled on the 4 


p.m. to 12. midnight shift on Sep- : 
‘tember 8, 1972, as a result of the 


issuance ot the Order of With-. 


drawal. The names, job assignments, © 
_ and amount of compensation: appli- 
-cable-to a four (4) hour period for | 


Mine Workers of America each of the idled : miners are as _ 
(UMWA). filed a one Applica- _ follows: | Roane 
JOHN HURTACK- eat ett ae LOADER OPERATOR. eee 1° $20, 83 
«JOSEPH REPASKY_..______.-.-. LOADER HELPER ___._-- ed * 2053s 
. JOHN KOPCHAK..-_-..- Jaen eet ©) 0 tel 0: See a es 20. 53° 
- WILLIAM SOUTHARD-____..... DRILLER .-_--.__22222 2-222. 19. 78. 
GEORGE BAINGY.-_-.----_----- RAM CAR. OPERATOR. eres 19.13 
RAY CONKLIN-- ee _.--.-..-.-- RAM-CAR OPERATOR. -_-_-.- 19.13 
. ANAY POLLOCK. ...-- Su asec ROOR: BOLTER...__._-- i a ~ °° 20, 53. 
| JOSEPH POH UL As ote pose SHOT FIRER.-_-.-.---------- ee «19, 46 


Phe: Administrative Law J udge 


(J udge). in. his initial. decision de- 


nied the Application for Compen- 
.. sation for the reason that the Order 
which idled the miners was in-— 

validly issued. and oe va 


cated by MESA. 


id ssue Presented on Appeal 


‘Whether an. order of withdr awal | 
issued pursuant to section 104(b): of 


_ the Act but subsequently vacated. as 
- not in compliance with the require- 
_ ments thereof, will support a claim 


for compensation liars to sec- 


tion. oes a.) of the: Act. 


Disoussion 


ee of America, District No. 16, 


Local Union 9856 v. CFI: Steel 2 
Corporation, 3 IBMA 187, 81. LD. 
308, CCH on ican Saiety and. 


‘Health Guide par: 17,962 (197 4), we = 
held that a claim of compensation: | 


_ arises’ immediately upon the is- _ 
-suance of an-Order of Withdrawal? — 


and. that the: validity ofa section 
104. (a) withdrawal order is not a— 
consideration in a proceeding for .. 


‘compensation unger section 110) =e 
of the Act... | 


‘In accord with our’ > holding’ i 7 
Uwted Mine Workers of America, 
supra, we reverse the Judge’s de-_ 
cision and hold that the idled miners. _ 


are entitled to be compensated for 
four (4) hours at their ‘regular rate” 


of pay. 


Also, paeantis we hela in Vaiied: 


a. Mine Workei s.of América, District 
; No. 8, Local Union 1520 v. Rushton 
-: scantily, in United Mine Wo he 


Mining Company, 3 IBMA 217 
(IBMA 74-50), 81 LD. 346, CCH 


2 United Mine Wor ore of Amévten: District 
No. 31 Vv. Clinehfield Coal. Company, 1 IBMA ; 
31, 78 LD. 153, CCH Employment. Saféty 
and Health Guide par. 15,867a (1971). 


870. 
7 Employment Safety and Heath 
_. Guide par. 18,077 (1974). that we 


could perceive no reason to differen- 
_ tiate between orders of withdrawal 


issued pursuant to sections 104(a) . 


or 104(b) of the Act insofar as 
claims” for compensation are con- 
7 cerned. | | 

2 i addition to claiming the com- 


| ‘pensation for: the idled miners,’ 
UMW 4A: seeks: further relief j in the , 


| form of “interest. calculated at 6% 
- per annum and costs sustained.” No 


3 authority has been cited to us for. : 


granting such relief; section 110(a) 
_ of the Act does not provide for such 


- .relief in compensation. cases, and we 
are not cognizant of any other au- 


:2 thority to. support such a claim. We, 
| therefore, must. re} ject this claim. 


ORDER. 


5 | WHEREFORE, BSc to the 
authority delegated to the Board by 


the Secretary of the Interior (43. 


CFR. 4.1(4)), IT IS HEREBY 
_ ORDERED ‘that the order of the 
_ Administrative Law Judge in his 
2 initial decision of February 20, 197 4, 
is ‘reversed and set aside. 

IT. IS FURTHER ORDERED 


“hat Ruston Mining Company pay 
‘te the eight named miners listed in. 


: this decision the compensation as set 
forth herein on or before thirty days 
; from the date of this decision. 
aN 
7 C aon Roars, du, = 
6 hie f Administ trative J Hage 
| I Concur: | 


Dayo. eee: . 
7 Administrative J ies 


_ DECISIONS ‘OF ‘THE DEPARTMENT OF. THE: INTERIOR - 


Mining Claims: | 
-Validity—Mining: Claims: Discovery: 
7 Marketability ii 


‘Mining Claims: 
Validity—Mining Claims; Discovery: 
| Marketability ee 


TSE. a 


UNITED STATES ve “FRANK 
W. hie ers ET AL, | 


16 IBLA 112 


— Decided J une 28, 1 oh 


Apnea un a, decision of romeo ; 
tive Law Judge Dent D. Dalby, hold- - 

ing that five and a portion of a sixth 
oil shale placer mining claims. are 
valid and can proceed to patent. (Colo-- 
rado Contests 359, 360.) _ 


~ Reversed. 


speteeninstion: of 7 


To satisfy the requitenient of discovery . 


 of-a valuable mineral. deposit within the 


boundaries- of an oil shale placer claim. 
located. prior to February 25, 1920, it 


must appear that at that time the min- 


eral deposit could have been developed, 


extracted, and marketed at a reasonable a 
profit ; it must also appear that: such mar- 


ketability has continued without substan- | 
tial interruption from that time to‘ the 
time of the contest proceedings, Where 


‘it has.been shown that at no time would 


a prudent. man have expended further 
labor or means in order to. develop actual . 
mining operations, discovery of a valua- 
ble mineral deposit has not. been made, _ 
and ‘the: claims must be cecener null and 
void: ; 


Tieerniusian. . of | 


In order for an oil ante ee to ie con- 
sidered valuable within: the: meaning of 


_ the general mining law, it must appear as 


a present fact, as of February 25, 1920, 


and at all. times thereafter that the de- — 


posit could be developed, extracted, and : 


.. gros ©. 


marketed : ae ‘a. ‘reagonabl @ coat tthe pos: 


sibility of dramatic technological preak-" 2S 
thr oughs or changes in market conditions ¢. 
at some future date. has no ne on | 


: value asa pr esent fact. 


E Mining ‘Claims: 


eee 
Evidence | 


| What men have or have not done over oa 
period of years is proper evidence as’ to : 
_ the conduct of a prudent man in the same | 


‘or-very nearly. the same circumstances. ~ the oil shale on. the subject claims 5. 


was a valuable mineral deposit: as. . 


Where oil shale claims had. been. held for 


- fifty years. and no. commercial. production 
. was achi eved. on such claims, it must be > 


concluded - that no’ prudent. man would 


have been justified in the belief that the’ the general mining law by the Min- *s : 


“ mineral deposit could be developed, ex- 


tracted, and marketed, at a eee 


profit. 


< Rules of Practice: Boies” 


Depar tmental precedent will be oveniled: 
- where it is shown: 1) that itis contrary. 
to the law. as interpreted. by the courts 
and: this Department; and 2) it would - 
result in the disposition. of: public lands” 


to those not. entitled to receive them... 


FREEMAN v. SUMMERS,. 52. LD. D 


201: (1927 )5 is overruled. 


‘APPEARANCES: _Albert v. Witham, ; 
Esq... ‘Office of the ‘Regional Solicitor, - 
Department of. the- Interior, Denver, -- 


" Colorado, for appellant; Tweedy & 
; Mosley, Denver, Colorado, and Clearly, 


DO. A. Shale, Ine. 


“OPINION BY CHIEF ADMIN= 
“ISTRATIVE JUDGE -PRISH.. 


| BERG” 


553-1 50M 


UNITED! ‘STATES: ve “FRANK: Ww. -WINEGAR ar. ALi: 
; June 28, ‘1974 


Deterininatiin of : 
Validity—Mining. Claims: Discovery: < 
“of Practice! : 


| | New 
York, New York,. attorneys for appel- 
lees, Frank - -W,. Winegar and Shell | 
Oil Cox; Senior. and. Senior, Salt Lake 
City, . Utah; attorneys | for ee | 


INTERIOR BOARD or can 
| APPEALS Sea 


Tie S United States sie “hoi 


| that part of the décision. by Admin- , 
istrative Law Judge 


(formerly. = 
Hearing Examiner) Dent D. Dalby 


dated. April 1%, 197 0, validating’ 
placer mining reer Mounties Boy | 


Nos. 6 and’7,-and Harold Shoup ~ 


Nos. 1, 2,3 anil 4.2 The basic issue — 


presented : in this appeal is whether . 


of February 25, 1920, when oil shale : - 
was withdrawn fern location under* 


eral Leasing Act of February O5, 
1920 (41 Stat: 437), 30 US. C.§ 181. 
et seg. (1970), and, if so, whether — 


— such oil shale has continued to be a 
valuable mineral deposit within the — 

‘meaning of the general mining pes : 
30 U.S.C. § 22 et seg. (1970)2 


‘The Mountain Boy Nos. 6 and 7 . - 


were —— in: 1917 in 160. sae o 





‘1 There were nine claims inyolyed. in ‘the sie 


proceedings below: the Mountain Boy. Nos.. 1, ae 
6, and.7, the K.C. Schuyler Nos. 2 and 3, and- | 
: the Harold . Shoup Nos. 1, 2,.3, and 4. ‘The. 


Mountain Boy No. 1, and the. KK; c, Schuyler . 
Nos. 2 and 3 were: déclared. invalid ‘by. J udge . 
Dalby for. lack Of a: physical finding.:of oil... 
shale on: the claims’ prior to. February 25, '- 
'1920.. Additionally, . Judge: Dalby: found: that’: 
35.4. acres: of the Harold Shoup. No. 3 were :,. 


non-mineral in: character. That portion. of the. “ 


decision. is ‘final: since no: appeal Was: taken as: 
to those claims. 


-2Section 37 of ‘the Aet’(41' Stat, 481); 30°: 


US:C. §.198,. also excepted claims: on “which: | . 
a discovery had not been made by. February 25, > 


1920; but ‘on ‘which work leading to a ‘dis- — 
covery | owas: ‘being - diligently . ‘prosecuted, “on” 


. that date and. was . thereafter. continued, to. a.» 
discovery. See Starks vi Mackey; 60° LD: 309," aA 


310 (1949), -No ‘party asserts. that: the claims. 
in issue fall ‘within’ this. exception. Therefore, = 


this: ‘exception “will not be restated ‘in: ‘further oa 
discussion below, ° eo04 


3G: ae "DECISIONS: OF THE 
. legal sabdivisions The location cer- 
‘tificates were. recorded February 6, 


1918, showing location on Janu- 


| ; ary 8, 1918, by the same eight loca- 
tors fae both of the claims. Between 
1917 and the early.1950’s ownership 


of the claims changed several times. 
In 1956 Frank Winegar made an, 


agreement with Shell Oil Company 


that he would attempt to purchase 


the Mountain Boy claims and use 


-due- diligence to obtain patents 


| thereto for Shell. Shell agreed to 


buy the claims after patenting for 


$60 Bs) acre and to reimburse. Wine- 
 gar’s expenses up to $12, 800. Wine- 

“gar obtained title to a number of 
Mountain - ‘Boy claims, including 
Nos. 6 and 7. On August 7, 1958, he 


filed a patent. application with the : 


~ Bureau’ of Land Management for 
~ Mountain. Boy: Nos. 1-8. In a report 


of December: 14, 1959, a Bureau 
evaluation engineer recommended . 
that patents be issued for the Moun- 


- tain Boy Nos. 1, 6 and 7. A final 


certificate was issued by the Bureau: 


_ of Land Management on November 
30, 1960, for such claims. ‘On March 
21, 1961, the final certificate was ap- 


| proved for patent by a Minerals 


. Adjudicator of the Bureau. The ap- 
plication. was sent to the Director 


of the Bureau of Land Management 


for issuance of patent. A patent was 
not: issued. Instead, some three and 
one-half years later, Colorado Con- 


_ test 359 was initiated. Subsequently, 


~ Shell purchased the Mountain Boy 


Nos. 1, 6 and 7 from Winegar in 


= November 1964 for $30, 000. . 


The Harold ‘Shoup Nos. 1, 2, 3 


+ and 4-were located on September 29, 
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‘1917, by aight co-locatots. The loca~ Sah : 


tion certificates were recorded by 
October 27, 1917. S. D. Crump. ace 


quired such claims and. quitclaimed — 


them to Karl C. Schuyler, Sr., on 


May 24, 1923..When Schuyler. died _— | 


testate on July 31, 1983, the claims 
passed to his wife. On. 5 uly 6, 1960, 


she imeorporated D. A. Shale, Inc... 
under the laws of the State of Colo- _ 


rado, and transferred — possessory 
title of the claims to such corpora-. _ 
tion. On September 29, 1960, the cor- 


poration filed an application for 


patent of these and other claims. | 
The instant case arose. on Sep- — 


tember 8, 1964, when the Manager, —, 
Colorado Land Office, Bureau- oe 
‘Land Management, issued two com- 


plaints on behalf of the United y 


States alleging the invalidity, inter. 
alia, of the claims herein and re-._ 
- questing that they be déclared null. . 
and void. Both complaints charged 


that: 


A. Valuable minerals were not found a 3% 


within the limits of the Claims on or _ 
before February 25, 1920, or subsequent 
to February 25, 1920, as. a result of dili- | 


gent prosecution of.work leading toa dis- 


eovery on February 25, 1920, and there- 
after continued, so as to constitute a-. 
valid discovery within © ‘the meaning of = 
the mining law... | 
B. If a valid discovery was made ‘on | 
or before February. 20, 1920, Or: subse- 7 
quent to February 25, 1920, as a result of 
diligent: prosecution of work. leading to- 
a discovery on February 25, 1920, and — 
thereafter continued, the, discovery was 


- Subsequently lost and the lands. within 


the claims reverted to and became a. part | 


of the vacant unapproprig( st. Paplig, 7 







domain. 


C. Valuable minerals’ ie: not now: exis es . 
within: the limits of the. claims. SO as. me . yi 


7 sonst tate: a. wali eo within the 
- meaning of the mining law. Sy 


On October’ 7, 1964, contestee : 
D. A. Shale, Inc., filed an answer — 
to the complaint denying the alle- 
gations. On November 9, 1964, con-- 


testee Frank W. Winegar, having 


obtained an extension of time in- 
which ‘to respond, filed an answer 

similarly controverting the allega- _ 
same time Shell 
Oil Company filed a motion to | 
intervene, alleging ~ that it had ~ 
_ purchased the Mountain Boy claims a 
This motion was 


tions. At the. 


from. Winegar. » 
granted on. November 9, 1964. 


-On March 9, 1967, ace WARS « 
granted to the contestees to amend’ 


their answers to the complaints. 
The two.cases..were joined for hear- 
ing and decision. The hearing on 
the complaints was commenced on 


June 20, 1967, at Denver, Colorado, — 


and continued -until. October 18, 
. 1967. A further hearing. was held on 


November: 20, 1967, at. Balt, Lake ; 


City, Utah. 


_ After these iat pr seeed: | 
ings Judge Dalby made an exten- | 
sive review of the applicable mining | 
_. law with respect to the evidence pre- 
sented. in. the > proceedings and con- . 


cluded. 


If this were a case of! frst sia 3 
I. would, for the foregoing. reasons, find. 
that * * * oil. shale. was. not a valuable . 


mnineral deposit, (Dec. at 55.) 


| ‘However, because of. ‘prior ‘depart-. 
| particularly 
Freeman. Ne Summers, 52 T..D:. 201 - 
| (1997: Fe Judge’ Dalby felt. that he 
was precluded from entering such a. 
finding; accordingly he held that. 


mental ‘precedent, 
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five dines. and a portion of a sixth gt 


were valid. 


Appellant sonteade ae diets is: 2 


~ no basis in fact or law for that hold- _ 
ing and that prior - departmental’ o 
precedent with respect to oil shale- 


is 1n error and should be overruled. 
Appellees argue ‘that. pr ior depart- 


meital precedent is a correct state-- 


ment of both fact and law, but. evel: 
if that precedent is to be overruled,. 
such action may ouly” be. Avene 
prospective effect. ae 


Be The Mining Law : | | a | 


The eat mining law ‘provides i 
in pertinent part that | 


hae all valuable mineral ee in os 
lands belonging to the United States’. 


_* * * shall be free and open to explora- 
_tion and purchase * * 7 (Italies’ added: ) 


Act of May 10, 187 2, as ommended, Bs 


U.S.C. § 22 (1970). 


From. 1872 to 1990 oil shale: was - 


locatable under the: gener al’ mining a 


law. However, the Mineral Leasing . 
Act of February 25, 1990, withdrew oe 
oil shale from disposition, under the a 


mining law, except as provided in 
_ section 37 thereof, 380 US. C. $188: . 
(1970). 


Since. enactment nae the: gal : 


mining law, the ‘courts: and the: 
‘Department of the Interior have 
consistently held that a valuable — 
~ mineral deposit has been discovered 


where there have been found within _ 
the limits of a claim minerals. of ne 
such. quantity and quality that: a a 
prudent man would. be justified: in. | 


the expenditure of his labor and 
Means with a reasonable prospect of — 


; “success’ i in | developing a ‘a iaabie 


~ "ynine. United States v. ‘Coleman, 390 
. US. 599, 602 (1968) ; Cameron v. 


| United States, 259, U.S. 450, 460 3 
(1920); United States v. [ron Silver : 


Mining - C0., 128 U.S. 678, . 675 


'(1888).; United States v. Dineifel: 11. 
' TBLA 53, 80 ID. 323, 328-29 


(1878) ; On Basin Oit and Gas 
— Oo. (On 
. 254 (1924); Castle v. Ee 19 
L.D. 455, 457 (1894). 


Although: both appellant and ap-- 


~ pellees. agree with that general 


_ statement of the law, appellant con-. 


= tends. that the facts of this case man- 


oo date the conclusion that oil shale i is 


- not; now | and was not i in 1920: a valu- 


able mineral deposit, while appel-_ 


- lees assert the opposite. 
The clear purpose of the law has 


: always been to obtain the develop- 


ment of actual mining operations. 


_. Several years after enactment of the 


~ general mining ae the oe gee 
| Court stated : | 


_ eee TE ig the policy of the govern- 
‘ment: to favor the development of mines. 
_ of gold and silver and other netals, and 
i every: ante is afforded’ for. that ae 


“pose: * oF *. 


rei nited St totes Ve D ron Siva Mining | 


Co., 128 U.S. 673, 675 (1888). 


Kighty years Liter the ot ad- | 
os Cir, 1972), rewg United States v. 


| -hered to the same view :. 


.* ** Under the: mibing laws een 
has made: public lands: available to ‘peo: 
~ ple: for the: purpose ‘of mining ‘valuable : 
mineral: deposits and not. Tor. vee pie 


: poses. = blk * os 


_ 599, 602 (1968). 
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Rehearing), 50 L.D. 258, 


“Have staid “several - times. ‘that oe i 
actual mining operations are the 


best evidence that a, mineral deposit . 
is: valuable. See, e.g., United States 


v. Kosanke Sand Corp. (On Recon- - i. 


sideration) , 12 IBLA 282, 304; 80-, 


LD. 538, 549 (1978) United States 
ve McKenzie, 4 4 


IBLA 97, 100 
(1971). It is where actual mining 
operations have not been initiated | 
that the difficulty ar ises in determin- 


- ing whether a mineral deposit is 
valuable. While proof of actual sales 
of minerals froma claim is not an 
indispensable element in establish- . 
ing their marketability, lack of de- 
velopment and sales may raise a pre-. 
sumption that the market value of 
_the minerals found thereon was not - 


sufficient to justify the cost of their 
extraction. Barrows v. Hickel, 447 | 
F.2d:80 (9th Cir. 1971); Palmer v. 

Dredge Corp., 398: ¥.2d.791. (9th. 

Cir. 1968), 
1066 (1969); United States v. Hum- 
boldt Placer Mining Co., 8 IBLA 
407 (1972). Although such | a pre- 


sumption can be overcome by evi-. 
dence showing ‘that a mineral de- 


posit could have been extracted,: 


- removed and marketed at a profit’ 
on or prior to a given date, such: 
-. findings have been rare. Of. Verrue: 


v. United States, 457 F.2d 1202. (9th. 


Verrue, 15 I.D. 300 (1968); United: 


States. vi Gibbs, 18 TBLA 382° 
(1978) ; United States v. Haren- 


berg, 9 IBLA.77 ete), ‘with ¢ cases , 


cited. above: | 
United oe v. Coleman, 8 390 U, S. : 


The’ Department: of the Interior’ Ss. | 


sos 4 geminal : decision - in’ “determining 
- + Decisions of this Dephenee are *. 
ih aceobd: ae that: reasoning. “We: 


whether there: has-been ‘a. discovery 


‘of. a valuable mineral * deposit: is ae 


; “tsi, Doky 


cert. denied, 393 U.S. - 


ee 870] | 


say we ve - Womble, supra. In that 

- case an agricultural, entryman. had. 

| applied. for a patent. Several min- - 

ing claimants protested on the basis — 
that they had discovered. a valuable : 
mineral deposit.. In resolving the 
= dispute, the. Department. tied the 


test of value to the concept. of an 
oper ating. mine as, the desired end 
of the general.mining law at 457 > 


Mies [Wihere - ‘minerals have been | 
| found and the evidence is ‘of such a char- — 
acter that a person of. ordinary prudence . 
would. be justified in the fur ther expendi-. 
ture of his labor and means, with a rea- 

‘gonable ‘ prospect of success, in developing — 
_ . ‘@ valuable mine, the: requirements .of the . 


; statute have been met. * *.* | .. 


This formulation, often sansined - 


to as “the prudent man test,” has re- 


ceived the continuing approval of 
_ the courts. Chrisman v. Miller, 197: 


U.S. 313, 322 (1905); Cameron-v. 


- > United States, Supra; Teasn a 


Vv. Coleman, supra. i ee 


In the years since piomnidgstion 
- of the ‘prudent man test, the De- 


partment has found it necessary to 


‘state explicitly. that for a mineral | 


; deposit to be considered valuable it 
_ must be capable. of extraction, ‘re- 


moval and marketing at. a profit. . 


This test of marketability has been 


2 approved. by the Supreme Court j in 
| United States v. Coleman, supra, 
at 602 as a logical complement to. 


| the pr udent: man test : 


_ sideration in applying the prudent-man 
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test,. aaa the “marketability test anien = 


the ‘Secretary. has used’ here | “merely a 


recognizes this fact. 


The. ruling in Coleman, approv- . 


ing the marketability test employed. 
by. the Department, is and has al- — 


ways been applicable to all mining 7 


claims. Converse v. Udail, 399 F.2d 


616 (9th Cir. 1968), cert. denied, 


3938. U.S. 1025 (1969), and Pes 


cited therein at pp. 621-22, 


The ‘courts clearly icpned value 2 


eith respect to the purpose ‘of. the of 


general, mining law: the develop- _ 
ment of actual mining operations. It. 


is equally clear that the level of an- 


ticipated’ profits must be: sufficient ~ 
to attract. prudent investment. capir 


_tal to develop actual mining opera. 7 
tions. For. that reason we have held : 


on several occasions that mineral de- = 


posits which will yield. only meager 
profits are not valuable. within: the. ; 


meaning — of the general. mining 


law, since no prudent: man: would. : 


invest in actual operations in those 


circumstances: Zi.g., United States 
y. Edwards, 9 TBLA 197, 203 


(1973).; United States y. Harper, 8 7 


-IBLA 857, 369 (1972). - 


In addition, to the prudent bat 
test and its logical complement,the - 
marketability test,? the Department 
has developed several standards. to ie 


ald in the determination of value. - 


First, it must appear asa present — 


fact that. there would be a reason=" 
ee Minerals. which no ‘prudent ce 


. man will extract. because there is no . 
demand for them at a price higher than. 
the cost. of extraction and: transporta- 
_. tion are hardly economically valuable. — 
-. Thus, profitability is an important con- 


able. prospect of success in develop- — 


| ing an Operating mine ‘that would : 


8 For an incisive dnd more e extensive raneioate - 


of the application of the marketability . test, 


see United States. Ve eae 9 IBLA 247 es 


(1973). 


me wild § B. ‘reasonable rons Castle ve 


Womble, supra; Dawis’s Adm’r. ‘Ve. 
— Weidbold, 1389 U.S. 507, 523 (1891). 


. Speculation. with respect to future - 
Pe changes j in. market conditions, dra- 
matic’ breakthroughs i in technology, 


or the. hoped-for discovery of: a 


~ mother lode will not demonstrate as 


a present fact that a prudent man 
_ would be justified in inttiating 
actual mining operations. Foster v. 
i, Seaton, 271 F. 2d 836, 838 (D.C. 

Cir. 1959) ; United States vy. Deni- 


son, 76 ID, 238, 239 (1969) ; United 


Praia. vy. Jenkins, 75 ID. 312, 318 
(1968) 5 
- dais at 266. 


~The Castle Vv. Womble Fee as és 


- already noted, issued as a. result of 


e proceeding es between an agricultural : 


entryman and mineral claimants ; 


this was the typical ‘situation in | 
- which thea mining law developed.‘ It - 
~ would have been inequitable to: al- 
. low the defeat of a homestead entry 
_ by those asserting that the lands 
. might someday be valuable for min- 
- ing without demonstrating — 


vailue. 
In addition to the iueoeal con- 


cern’ for. equity’ between competing 
: elaimants, there is.a more funda- 
mental reason for. continued adher- 


“8 ence to the bg value. gs 


“4 There were other similar situations which 


. give emphasis to the requirement that. the 
‘property be valuable for mining as a. present 
fact: 1) disputes between two mining’ claim- 


_ ants for the same. area, where prior in time of 
. discovery was prior in right; Clipper Mining - 


Go. v. EU. Mining’ & Land - Co... 194 U.S. 220. 


os (1904) ; and. 2) disputes over whether a placer. 
- Claim cwas known to contain a. mineral- deposit 


i at. the time patent was issued. United pies 
oe TF: ron. Silver’ ereee ! Co., supra. 
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United States ve ~ Larsen, 


| 18 LD. ‘ 


* ment: ae is no 0 practical eas | 


tive. Lands may not pass. from the se 


. public domain under the general 
" mining law: unless the Department — 
is persuaded that they are valuable - 


for mining. United ‘States. wv; Gotle- 


"man, supra. If marketability could ae 
be predicated upon possibilities of 
the future, the variables introduced. 
would be endless. Since few, if any, 
of these variables are susceptible to 


reasonable predictability, the mar-_ 
ketability test would ‘be reduced to _ 


mere speculation, and any meaning- 
- ful conclusion as'to value would dis- 
appear in a sea of conjecture. The 
- effects of permitting such vagueness 
in the administration of the law — 
were accurately, forecast by Judge 


Friendly in his lectures on adminis- 
trative law: 1) capriciousness and — 


| 2) undue political influence® —_ : 
_ A-second standard is that actions - 7 


of others in the same or very nearly | 


the same circumstances may be used — 
as evidence of what would consti-_ 


tute prudent investment activity. 


For example, a mining claimant — 


would be justified. in initiating — 


actual mining’ operations on mineral _ 
- showings: that are'the same or very 


nearly the ‘same as those where 
actual mining. operations have been 


~ successfully brought to fruition by 
others. See, ¢€.g., “Cascaden v. Borto- 


lis, 162 F. 267, 270 (9th Cir. 1908). 
In the same. manner, failure to” 


7 akin actual operations may be 
used as evidence that no prudent 
man would justified 3 in so doing. 7 


8H. .. FRIENDLY, | THE FEDERAL ADMIN-. 


_ISTRATIVE AGENCIWS 19-24 -(1962). 


For ‘Tistance: if mining - claimanits. 


_ have-held claims for several years 
and have attempted little or no de- 


velopment of actual operations, a 
‘presumption may be raised that 
_ there has been no discovery of a. 


valuable mineral deposit. This. was 


the case in “Cameron v. United 

_ States, supra, where six years had 
-. elapsed from the date of location to — 

’ the date of the hearing. There the 


Supreme Court stated at 457:. 


ee Sufficient time has elapsed since. 


_ these claims - were located fora fair 


| demonstration | of their mineral possibili- : 


ties.” 


For similar holdings see u ea | 


States v. Ruddock, 52 LD. 318 


(1927), where'17 years had elapsed 


without production; Starks y. Mac- 


key, supra, note 2, 29 years; United - 
States v. White, D LD, 522.(1965), 

88-39 years; and United States v. 
| Flurry, A-380887 (March 5, 1968), 


| where the Department stated : 


er the most persuasive svideies as. 


to what a man of ordinary prudence 


_ would do with a particular mining claim | 
is: what “men, -have, in fact, done or are. 


doifig, not what a witness is willing to 
‘State that a prudent man would do: 


| 7 expended on further exploration or 


further research, but not on initia- 
. tion of actual operations, is evidence 
only that further exploration or re- © 
| search may be justified ; it is not evi- | 


dence that the mineral exposed 1s 


7 | valuable, or. that: prudent men — 


. would be justified 4 in initiating ac- 
tual operations. Os nied S tates . v. 
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New Me exico Mines, oe a TBLA : ; 
101, 106 (1971). Oe ee 


As previously noted, oil shale oe me 


withdrawn from location under the 
general mining law. by the Mineral 
Leasing Act. of E February 95, 1920, 
30 U.S.C. §§ 181, 193, 241 (1970). oe 
The mining. claims which are. the _ 
‘subject of the. present appeal, were - 
located prior to the date of such 
withdrawal. Therefore, ‘the validity ae 
of such claims must.be tested by the _ 
value of the mineral deposit as of 
the date of the withdrawal, as well — 
as at the date of determination. Bar- 
rows Yy. Hickel, supra; Mulhern v.. 
~Hammitt, 326 Fad 896 (9th Cir. 
1964). If the claims were not sup- 
ported by a qualifying discovery of — 


a valuable mineral - deposit. at the = 
time of withdrawal, the land em- 


braced within the boundaries of the - 
claims would not have been excepted __ 


from the effect of the withdrawal, . ‘ 


‘and the-claims could not'thereafter ~ 
become valid even though the value - 
of the deposit. subsequently - in- x 
creased due to a change in the mar-. 


ket value of the mineral. United a 
States v. Henry, 10 TBLA 195, 199. | 


mi 1973) ; United States v. Gunsight: 
_A third standard is that. money | 


Mining Co., note 6, supra; United — 
States v. Pulliam, 1 IBLA 143. 


(1970); United States, v. Duval, — 


1 IBLA 103 (1970). oe 
~Kven if the mining claims. are ae 


mipperted by a valid discovery, itis - 
clear that a discovery may be lost. . 


We have Feeney, held ae dis- ‘a 


| €or an. ‘aiineinative spaloey: see ae * 


States v. Gunsight ie. Co., 5 IBLA 62, 69. - | 
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aa : covery may ie “ost” due to ere 
tion of the deposit or to changes in 


‘market, conditions - of | substantial 


“ duration. Best v. ‘Humboldt Placer 


Mining” Cos, 37 ai US. 834, 836 


a (1963) 3 citing with approval United 


States V. Logomareini, 60 I.D. 371, 
878 (1949), and United States ome 
' Houston, 66 LD. 161, 165 (1959). 
See also | 


M ubleern Vv. 


and Milling Co., 1 IBLA 15, 18 


(1970) ; Uneted States v. Charleston: 


: ‘Stone Products, Inc., 9 TBLA. 94, 
. 100 (1978) 5 United States Vv. » Deni- 


ay son, supra. 


| 3 IL. The Distribution aa | Develop 
ment of Oil Shale 


i The geog raphic. dictrbuton’ anid 
a ne history. of the development: of 


. “both foreign and domestic oil shale 
were very ably set forth in the opin- 
Gon rendered. by Judge ‘Dalby. Ac- 


ee “cordingly, we adopt those portions 


of his decision which: are set forth 
A ‘below, changing the numbers of the 


= footnotes: therein | to follow. ours 


- “Sequenti ally,” 
: ‘BACKGROUND 
_ Geographic Distribution of Oil Shate 


’ The contested claims were located for — 


| oil shale. Oil shale is a fine-grained, lam- 


: inated, sedimentary. rock containing solid 
“organic material - called kerogen ‘which, 
_ upon. destructive ‘distillation, will pro- 


‘duce a substantial amount of oil. The 


kerogen is derived from deposition of 
-aquatie plants and smaller amounts on. 


ne animal . lite in lakes during various geo- 


DEPARTMENT 


H ammitt, 
or supra; Adams v. United States, 318 
2d 861, 871 (9th Cir. 1963) ; Mul- 
tiple ses Ine. vy. Morton, 353 ¥. 
Supp. 184 (D Ariz, 1972), afg 

- United States v, Silverton Mining 
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: topical eatias: oil shale does not ‘contain as 
Spoons amounts: of oil. 


Oil shale ‘Was: deposited ina wide’ span 


: of the earth’s geological history from the © 
-. Cambrian. to .recent:. periods. ° Shale de- © 
posits. that yield at least 10-gallons of.oil | 
‘per ton oceur in all of the continents. | 
‘There are both. high and low grade oul 
shale’ deposits in Africa of Late Paleozoic © 
and ‘early. ‘Mesozoic age. In the Stanley | 
‘Basin of the. Congo, ‘extensive’ deposits of 
oil shale. of: Triassic age exist in: beds 
that. aggiegate. about. 30. feet in-thick-_ 
ness and yield more than 25 gallous of : 
oil per ton. There are extensive deposits 
in China, Israel, Jordan, Syria,. Siberia, 
-Thailand, Burma | and . “Turkey. 
shale. resources of. Asia have been. esti- | 


The. oil | 


mated at 70 billion barrels in deposits 


that yield more than 25 gallons per ton. | 


Deposits - ‘occur in Australia and New 


‘Zealand. The known higher grade de- 
‘posits are estimated to contain. 280 Inil- 
Jion- barrels. oil equivalent. 


In Europe there are substantial ait, 


shale deposits in- the Balkan Peninsula. — 
‘and adjacent | area, 
-Great Britain: Italy, Austria, Switzer- 


France, ‘Germany, 


land, Luxembourg, Russia, Spain, Portu-. 


- gal and -Sweden. . The. recoverable — oil 


shale resources of Burope are estimated 


‘to contain @ total of more than 30 billion - 
‘barrels, mostly in: ‘shales’ that yield imore 


than’ 25 gallons per ton. In South Amer- 


‘ied, oil shale- deposits: are known to exist 
‘in Argentina, ‘Brazil, Chile and Uruguay. | 
These oil shale resources are: estimated 
-to contain .50 Dillion . barrels ‘of recov- 
erable shale oil. 


In the United States, deposits Seo ; 


| ‘shale’ of varying nature and extent have 


been reported in the States of Alabama, , 
Alaska, Arkansas, California, Colorado, 


Georgia, Idaho, Illinois, Indiana, Iowa, 
‘Kansas, Kentucky, Maryland, Missouri, 
.Michigan, | 
’ North Carolina, Ohio, Oklahoma, Penn- 


Montana, Nevada, New York, 


sylvania, - ‘South Dakota, Tennessee, | 


Texas, Utah, Virginia, West. Virginia; 


Wisconsin and - Wyoming. A large frac- 


tion of shale deposits of the United States 
| contain small amounts of organic matter __ 


if 8701, a 


. which ‘will yield from one. to five: gallons: 
of oil. per ton ‘on. destructive distillation. 
 'Phese’ rocks have. not been, considered as 


oil shale. In addition, some sandstones,_ 
siltstones and limestones. contain. solid. 


organic matter. which yield very small 


amounts of oil. Possibly half or more of 
the sedimentary . rock areas of the coun- 
try will yield a small amount of oil..Oil 
’ shale can, therefore, be subject: to several. 


definitions...One authority defines . oil 


shale as.organic-rich shale that yields at ; 


least 10 eat ons ee 8) percent: of oil Ree 
ton.’ . 


ican oil shales in the United States in 


the 25 to 100 gallons per ton range. The. 


Green River Formation. shales - of. this 


erade have been estimated to contain 600, a 


. billion barrels. The Tiglukpuk . Alaskan 


| shales of ‘similar grade have been esti- 


mated ‘to. yield 250° billion barrels.* 


The ‘Green River’ Formation’ is consid- 


ered by geologists to have been formed in 


an inland lake which, at one time, cove 
ered an area of some. 16, 000. square miles. 
in the States of Colorado, Utah and Wyo- 
ming. Thé formation resulted from lake 
and stream’ ‘depositions extending over. a 
-period-of some eight to ten million years. : 


During the course. of ‘the evolution of the 


Green. River Formation, “tuft beds” were | 
formed in: localized | areas from airborne ; 
-yoleanic ash, In some instances, “fairly 
great thicknesses of tuft were ‘deposited.® - 


Rirope Oil Shate Activity. 


Oi shale ‘development in foreign cee 
tries. ‘stimulated: interest in .the. possible. 
. development | of ‘Western: ‘United Saeed 


(G97, pp. 3, 10-16: Tr. 3448, 3480, 3455. 


The Contestant’s exhibits are designated by! 


~ the prefix “Gand the Contestee’s by the 


prefix: id Pie “CRR refers to. the Contestee’ Ss 


Proposed Findings of Fact. 
8G-97,D. 9° a 
Tr. 83, 86, CFE-1 ; ‘CFF-10. 
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The oil i ahales of 1 hig sheet concentration, 
of organic matter are in the Green River; 
Formation. of Colorado, Utah and Wy-. 
oming and the Tiglukpuk Formation in. 
Alaska. ‘These are the only North Amer- 


818 


"shales and hag relevance in _ determining a 
. what expenditures. might prudently. be. a 
-made-in the United States. Several of the”. 
foreign deposits have been commercially ie 
exploited. = °°: : Be tg ea 


t 


Production of fuels from oil shale pres | 


ceded the production from “petroleum.. os 
Shale oil was first produced: in France in i 
1838. Subsequent oil shale operations were 
‘started’ in Scotland in 1850; Australia in’. 
1865; Brazil in 1891; Germany ‘in 1916 ; i 
‘Sweden and Estonia in 1921; Spain ins 
“and South | 
Attien: in 1935. A number of these.con- ”. - 
tinued until recent years when they” ‘sue. 
cumbed to economic pressures’ from’ ‘the * 
‘petroleum industry. : ‘Today, only: the Es- | 


1922 Manchuria in 1929; 


tonian and Manchurian operations ee ae 
vive.” ns ce es 
In France,- the shale oil tndustiy’ grew | 


until about 1864 when competition of im-. oO 


ported petroleum caused a ‘decline. ‘The.:. 


French Government, at. least ‘intermit- ; 

_ tently, provided support of one kind or 
another, such as imports duties’ on for” + 
eign’ ‘petroleum ‘or direct: subsidies. In 
(1898, oil shale production was about 190, ae 
000 ‘tons. By | 1900, ‘production reached 
220,000. tons, increased to 500, 000° tons, - 
during World War II, and then declined. re 


The industry ceased in the early 1960's. 


The Scottish industry used oil shale, a ES 
covered by underground mining, which ase 
sayed generally in the. range of 25 to 35. a. 
gallons per ton. After 1850, more, than 140- os 


companies and. individuals engaged in oil . 


shale ventures. By 1870, these ‘were “Tes os 
“duced ‘to 51, and by 1910 only. six coms 
| panies ‘yemained. By 1920, the operations ~ 
were consolidated. under one parent com= 


pany, Scottish Oil ‘Ltd. The Scottish oil 


shale’ production in the early 1870's. was ; Ee 


appr oximately. 500. 000 long tons per year. ; 
and reached 3,000,000. tons annually. by 


1910. Production thereafter gradually, ge e 
clined to Seca nothing in. 1964. | 


“10 G-290, pp. 29, 39: ‘G49, pp. 109, “110, coe 


Aid C1025 ; CIF--45. 


“1 G-281, p. 15; G-290, pp: 25, 26; ‘e-at9, e _ 


- p50; C-1025, pp. 4, 2. 


“12 G-290, pp. 29, 30, 32, 6-419, ‘pp. 56: ar i 
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DE SCISIONS or. THE. 


on Shale Activity an thé United States | 


“whe On shale industry, in the. United “ 
: ie States started about. 1850. By 1860 there 
were 53. companies producing oil by dis- 
. ‘tillation . of: ‘various bituminous 


_sub- 
stances, including oil shale. - Natural 
petroleum was “discovered at Titusville, 


: ‘Pennsylvania, in 1859 and the American 
' petroleum industry came into being. ‘This 
_ reduced the price of kerosene so- much 


; that oil shale operations became unprof- 


itable. . ‘The ‘plants: were abandoned or 


adapted to. petr oleum refineries.” 


~ Interest in oil shale revived in the 1910 


e to- 1920 period and has continued to the 
present time.* 

An. examination of how prudent per- 
- sons expended their means with respect. 
to oil shale during this period will pro-— 


vide the guide in determining whether 


oil shale was, as of February. 25, 1920, a 
valuable. mineral. Because the evidence 
in this. respect is massive, the examina- 
tion is limited to some corporations and — 


- the Government, whose activities are di- 


ee rected: by the. composite judgment of. ex-. 
_perienced . officers. | 

Robert M. Catlin, a businessman and. 
 @ member | of the. American Institute of 
~ Mining and I Metallurgical Engineers, be- 
. tween 1890 and 1915 purchased approxi- 
mately 146 acres of oil shale land; leased 
approximately 480, and obtained an in-- 


_ terest in 140 acres of unpatented mining 


claims. He visited Broxburn, Scotland, in 


“2 1901, to study ‘the ‘Scottish shale oil op- 
eration, and in 1914 began research and 
= development with the Elko deposits. In 
- 1915, a 100-foot. shaft was sunk in his. 
mining ‘property. The following year he 
~ erected a 20-ton per day retort which 
- proved unsatisfactory and was later dis- 
~mantled. In. 1917; he incorporated the 
“Catlin. Shale Products: Company” and 
_ transferred his oil shale land to the com- 
: pany for stock. ae 





7 ; he: G—290, ‘pp. 60, 61; G~419, p. 99; C-721, ‘ 
pp. 88-39 ; C-858, p. ae CFI-288. 


- C-721, pp. 39-45. 


8 G23, p. 101; G—722, Part I, pp. 9, 10, 12, 
1%, 18; | 
nt G-724G, Lease No. 4849 ; G-724I, pencil notes 


 G-722, Part II, p. 30, G-724h, 
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OF THE INTERIOR: 23 ist LD. 
In 1918, the company began ‘the con- 
struction of eight 100-ton ‘per day retorts 
which differed. in design. from the 1915: . 
models. The retorts were in operation in 
May of 1919 and by July the new plant 
had produced 15,000 gallons: of shale oil. -_ 
A rerrigerator plant, wax press,. Stills and 
agitator were added to the plant the lat-: © 
ter part of 1819 and early 1920. Sometime | 
later, probably 1920, the Catlin Company’s 
retorts were shut down. A third retort, 
40 feet high: and 12% feet in diameter, 
was constructed and put in operation in 
December of 1921. This retort was oper- — 
ated intermittently | until tener 18,. 
1924," 

In 1924, the. shale oil products were - 
offered for sale for the purpose of. test- 
ing-the market. The products apparently — 
could not be marketed in competition — 
with petroleum products. On Decem- 
ber. 23, 1930, the Company was dissolved. : 
Its operation was admittedly experi a; 
mental. i | 

The Oil Shale Mining Company was in-» 
corporated in. Colorado on October . ae 


1916, as a public stock company. with a. 


capitalization. of $100,000. It acquired six . 
mining claims about 15 miles west of De- 
Beque, Colorado. In 1916, the company 


- built a bunkhouse. and a cookhouse near. 
the claims. In 1917, the buildings - were 


moved to a new location and an exter-_ 
nally heated, six to eight-ton per day 


batch-type Henderson retort, 18 feet highs. 7 


and 12 to 15 inches,.in diameter, and- a. 
tramway were constructed. ‘By- the end 
of 1918 or the early part of. 1919. the» 
company had six of these retorts, only. 


‘one of which was assembled and oper- 


ated on an experiméntal basis. By 1920, 
the company experimented with a con- | 
tinuous type of retort, invented ‘by its 





of R. M, Catlin, Sr.; G—794N, Deeds 276-F, 


278-F and 384-F; CEF-57, CER_58, CFF- — 


105. . 
(16 G-722, Part I, pp. 19; 20, 43; G-724H, 
Catlin letter, May 19, 1919; G_724J, letters -— 
of October 13, 1919 and December 2, 19193. 
CFF-78. | | 
17 G—722, 
G—724B; G—124J, 


Part I, pp. 18, 40, 41; G-722B; 


letter by R. M. ‘Catlin 
dated August 8, 1919. ee 


: B70 UNITED. 


= superintendent, A. v. Young, which was 


= subsequently abandoned.” 
The company produced : a few barrels” 


of oil in 1920 and 30 barrels in 1921. Oil 
shale for-the retorts.was obtained from 


~ small pits on the claims during the pe- 
_ riod from. 1917 to 1921. By 1926, the com- © 


: ‘pany last its. properties through attach- 
ments. 


The- Monarch. Shale Oil Company was - 


2 incorporated in October 1919. The. cor- 
poration acquired 240 acres of oil shale 
land, located | about. 18. miles northeast 
of DeBeque, Colorado. By April 1921, 
the company had erected a Ginet retort 


(named after its inventor and president, | 


sal ‘oseph. H. Ginet), 18 to 25 feet long and 
gig: feet in diameter, with a capacity 
of about 50 tons of shale per day. During 
1921, the plant was operated on 11 or 
- 12 occasions for short periods and pro- 
duced a. total of 71 barrels of shale oil. 


The retort was “not run to any extent”. 


during 1922 and was. not operated at all 
during 1928. Some test runs were made 
in. 1924. The shale for charging the re- 
tort was taken from a tunnel driven 75 
feet into the side - of the cliff above the 
: plant.” | 

The Mount ‘Logan Shale Mining and 


Refining Company was incorporated -in. 


Colorado in July 1917. It obtained seven 


| unpatented mining claims located about 


five miles from DeBeque, Colorado, on 


. -Mount- Logan. The: ‘company : erected .a 


| ‘plant in. ‘Western Colorado in 1918, using 


three : Galloupe: retorts: of a: 20-ton“ca-" - 
pacity per day. After test runs in 1919 
and 1920 proved this retort to be unsatis-. 


factory, the company | erected a Simplex 
retort. similar to the Galloupe. The Sim- 
plex was 21 to 30 feet long and about 3 
‘feet wide with a. capacity of about seyen 
tons,. producing 12 to 15 barrels a day. 
The company obtained its shale from a 
100-foot tunnel into the cliff. The total 
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"one-half-mile traniway, - | 
engine. A retort was designed. by. Taff, ow 


70, 71, 80, 


88L 


. cost of the plant | Was ‘estimated cat. ape i‘ 


proximately $70,000. The corporation: 
made some experimental runs: of oil. shale | . 
in 1920 and 1921. The company to : 
defunct i in October 1926. hoa ae . 
The Index Shale. Oil ‘Company. was. 
incorporated . in Color ado | in. October 
1920. It obtained possessory, title to eight - 
oil shale claims and equitable teal 
in an additional 15 others. Index began. 
constructing an. experimental plant. in 
1920 - about .15- miles. northwest. of. De- 
Beque, Colorado, using the Brown - re- - 
tort invented by its largest stockholder, 
Harry L. Brown. The retort -was 75 feet 


long, two and one-half feet in diameter. ~ 


Experimental runs of oil shale. indicated.” 
that changes in design and. equipment 
were necessary. Additional equipment — 


was added in 1926. In 1928 the company. 
was in receivership. 


The corporation. 
mined its shale from a tunuel driven se 
feet into the face of the cliff.= . 

The Mfar ch Oil Company was. incorpo-: : 
rated in August 20, 1917, in the State 
of Colorado by a group of businessmen, - 


including K. C. Schuyler. The company ie 


mining property, consisting of about 2,400. 
acres of ‘oil shale, was located three to | 
four miles north of Grand Valley on — 
Parachute Creek. In 1917 the company. © 
leased its mining claims to-K. C..Schuy- | 
ler who agreed. to work the claims and to 
refine and dispose of oil shale and its — 
products. In 1920°and. 1921 Seliuyler’ and” 


George Taff, working . for or: in partner-~ 


ship with Schuyler, constructed a. plant : 
at a cost of $100, 000. The plant consisted 
of some buildings and sheds, a ‘one-and- et 
crushers — and 


ordered from a Wisconsin manufacturer, 


- but nev er delivered. a mid-1921. a cable e 


21 G61, No. 8; G—117, pp. 1, e 9: 10, 12, 15. 
19, 20, 24, 31, 32, 34, 59, 61, 75, 89, 99-102, - 
118, 143, 145; G-168, p. 21; C213, p. 326; 
C455; C457; C-959, pp.: ‘81, 325 ‘CFE-80, - 
CFF-106. oe 

22 G-118, pp. 1, 2, 31, 47, 49, 51, 52, 55-180, . 
154, .155, 168, 165, 166, 167 ; ‘G-624, DDE 


172-207. 


| on the tram broke killing nine “men, me 


- plant was never completed.™ 


The: Continental, Oi Shale ‘Mining 
3 Company was, incorporated in ‘Arizona ; 
jn. November 1920. The company - Ob- | 
| tained mining claims by merger with the 
. Oil ‘Development. Company. In 1919, it 


: constructed ‘a. plant, 20 miles. north of 
Rifle, Colorado, on Piceance: Creek, con- 


_ gisting of a bunkhouse, a residence for : 


superintendent,. a placksmith shop, * 


_erusher, and a. Colorado continuous re- ie 


«fort, invented by two Denver engineers. 


“The: vertical. ‘retort was about 92 feet 


high and two feet in diameter, haying a 
= capacity of 50° tons of. shale per day.* 


Shell O10 ‘Conpany became interested 
“in oil shale by 1945.. By August 1954, 
_ Shell had acquired 8,624 acres of oil shale 


“property | at a cost of $128, 014.35. Shell 
“continued to acquire oil shale’ lands. In 
| 1965, it entered into an- option. to pur- 
chase. the Cathedral Bluff claims in the 


-Piceance Creek Basin. The options on’ 


these 21, 000: acres spécified:.a purchase 


“price of $2,000 an acre. The total cost to | 
Shell would‘ be in. eXCeSs, Of $48,060,000, 
including $1, 000,000 ‘as the cost of main- 
| taining the option. In ‘the span of 10 to 15: 
years, the: -price of oil. shale lands to Shell: 
: had risen from 500 to 700 ‘percent ‘and in 


the two: years prior to 1964 ‘had tisen as. 
i them, and an economic analysis. of the | 


much as: 250: percent. As of 1964, ‘Shell’s 


‘holdings’ consisted: ‘of 5, 300° acres of fee: 
“pr operty, options: to. purchase 3300 acres: 
of fee. lands and options: to’ purchase. 
24, 400 acres. of - unpatented ‘mining: 
claims... . During the period. of .acquisi-_ 
tion of the oil shale claims, Shell made 
economic studies of the feasibility of ex- 
tracting and ‘refining ‘oil from oil shale, 
but has no eurrent. plans for mining ae - 
a eee esa g rado, oil shale land in, 1943, By 1954, it 


pr ocessing oil shale." ours 
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Cities Service. oie ‘through digo = 
rs subsidiary’ Empire Gas & Fuel Company, 
‘began locating oil shale claims in ieee 5 
water County, ‘Wyoming, in 1918, 
the company eae ca 
im ownership in 48 claims,. totaling 7,680. 
acres of oil shale land. The evidence does 
-not indicate whether Cities Service Com- 


August - 1923, — 


pany pr esently asserts title to these early | 

locations.** i 
“In early 1951,. Cities Service Oil oie 
pany, a subsidiary of Empire Gas & Fuel 
Company, : acquired ‘an option to purchase 


8,300 acres of oil shale land at $50 per — - 


acre,” which it exercised in 1958. ‘Sinee: 
1952, Cities Service Oil Company has 
acquired about ‘10, 000 acres of oil shale . 


‘land in Garfield County, ‘Colorado, at a 
cost of about $500, 000. ‘Other than the 
| acquisition of oil shale properties, Cities 
Service Oil Company’ Ss activities - “have. 


been: limited to core ‘drilling and testing 7 
of ‘oil shale samples. The company has. 


no. program ‘for the commercial, develop- 
| ment of oil shale”? ~ 


Standard Oi Company of Catiforn nia 


began investigating the ‘possibilities. of 
pr oducing shale oil and refined products 
from oil’ shale in 1918: The investigation is 
- included geological examination of the’ 
oil shale in California, 2 Nevada, Utah and — 


Colorado, the “devices for utilization” of 


possible: ‘profitability, of ‘doing $0. “Lab- : 
oratory retorting experiments were con- 


ducted in. 1920 and from (1925 to 1928, In. 


1921, the company obtained a patent for _ 
its process of “hydr oxination of oil shale” 


; developed by. its research. In 1925, the 


company. made intensive studies on the 
extraction of oil from solids.* _ 
‘Standard began. the purchase of Colo- 7 


had, acquired 389, 736. acres of patented 


land, 8,057 acres of unpatented mining 


claims, ‘and an. option or, a | partial inter- 7 


a a CE 


0 G-636E, pp. 60, 111, ‘116, 129 ; (G-636F, 


pp. 11, 16; CFF-110. 


G— —636, PP- 1, 8, 9, 10, A2, 305  G-636R, 
pp. 18, 23, 24; CRP-314, | 
88 G—629C, pp. 4, 12, 13, 27-47, 68, 69, 75, Be 
C~723, Part I, D. BT; _C-56T, B. 1; -4 
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ey id : 


: ; ‘eat: to 17, 628 acres, for a - total of. 65, 491 
acres. The total cost. of. this” acquisition | 
. was approximately $5,000,000. By 1967, 


the company’s patented land totaled. ap- 


a ‘proximately 44,000 acres in blocks of suf- 


ficient..size to support a commercial oil 


shale operation. The company is now one : 
of the largest holders _ of patented oil - 


shale land.” 


‘Standard Oil Onan of Ohio (Soh io) 


first becaine interested in oil shale in 
4962. From 1964 through 1967. the com- 
pany spent or obligated itself to- spend 


$28,800,000 for acquisition of 48,631 acres 


of patented oil. shale lands in the Green 
River Formation. In. addition, the: com- 


pany holds interests in. options which, if — 
- additional 


exercised, - would entail 
investments sae 


The Oil Shale en ation (Tosed). in- 


- terested Sohio in its retorting process. In 


September 1964, the two companies joined 


| “with Cleveland Cliffs Iron Company in a 


joint venture agreement and formed the 


Colony Development Corporation for the. 
‘ purposes, among others, of building and > 


- operating a prototype plant to determine 


_ the economic feasibility of the Tosco II 
process, developing an experimental mine © 
and. making engineering and cost studies 


- directed to the establishment of a com- 
mercial oil shale operation. Facilities, in- 


- ¢luding a 1, 000-ton per day prototype 
retort, were constructed. and’ placed: in 
operation in 1965. During its subsequent 
operations the plant produced over 50,000 
barrels of crude shale oil. By June of 1966.. 


sufficient: prototype data had ‘been ob- 
tained to enable a qualified engineer to 
make an order of magnitude estimate of 
the capital cost of a commercal plant. The 
estimate came ‘out substantially higher 


_ than the studies made prior to the con- 


struction. of the ‘plant. A difference of 


opinion relative’ to ‘the causes. and. ‘solu-- 
tion of this problem | developed between 


the joint venturers. Sohio and Cleveland 


Clifts felt that the provlens of reducing 


; » G~029, p. 28: G-6298 ; G-629D, p. 149; 
6290: CFF-311. .-: | 
30 G-604, pp. 8, 19-20; ; G-604A. 
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Union’ Ss retorting process,” 


“ed .@-604, p pp: 24, 25, 26, 


Seueiet costs: should first be ‘Solved: thes ‘ 
the prototype. redesigned . and operated. . 


Tosco wanted to operate. the plant. and 
solve the high capital-cost problem simul- : 


taneously. The differences were solved‘in 
- September 1966 by. placing the. agency. . 
company, Colony, on an inactive. status, 


having Cleveland Cliffs continue the: 
mining experiment for the joint accounts 3 


of the joint venturers, and. permitting © 


Tosco to. continue operating the retort for. 
its own account. If, ihe project were suc- 


cessful, the joint venturers contemplated 
entering into a commercial operation. In 
| accordance with the. agreement, Sohio 
‘studied alternative processes for extract- : 
ing oil from shale. In 1966 it agreed to 
an exchange of information with. Union: 


Oil Company after joint studies _ of . 


- Tosco holds an interests in over. 80, ee 
acres of oil shale. lands in Colorado and. 


| Utah. acquired — at. a Cost. of ~aout: 


$10,000,000.” 


Tosco’s ae testified that: the: 
company intends to haye a commercial. 


plant of approximately 53,000 barrels per. 


calendar day “on. Stream”. during 1970. 33. 
Teras Oil Company (Fewaco) began - 


exploring. the possibilities of : oil . site 
‘in 1918, and began acquiring interests, in 
the: oil shale lands of the Green River . 
Formation in 1927. through the -acquisi-.— 


tion of the California Petroleum. -Com-. 


pany and its subsidiary, the: Colorado: | 
Ventura. Company. 


Since. 1927, ‘the. 
company has acquired .29;000. acres ‘Of. 


patented oil shale lands in Colorado‘and | 
Utah at a.cost of $1,500,000. From 1945 - 
to 1947, Texaco madea refining Study of | 


oil. shale. for the Navy. at. its own. ex- - 
pense. Beginning. in 1957, after experi- - 


mentation: with. other methods: of extract-. | 


ing oil from shale, Texaco. constructed a 
and operated a pilot plant and developed . 


‘its own “hydrotorting process for. extiac- 


tion of shale oil.” The company has. spent ne 


29, 37: ; “@-60te:s a 

Tr. 5063 ; CI'F+298. » Secs oe Lita) = 
‘2 ©1065; CFF-316, 

— 8 -Tr, 5069; CFR-328 ; CFF 382. 
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| DECISIONS: 


ms, 7 over $1, 000, 000 in oil resear ch in the past 7 


20 years. 


2 Mobil. Oil, Corporation's interest in oil : 
shale began in 1940. A research program | 


~ to evaluate the potential of shale as a 


. source of oil was begun in 1943; A pilot © 
a plant was constructed at ‘Paulsbor 0; New 
; a er Sey, and an experimental program was 
Fur-_ 
a “ther research . and: study of oil shale was | 

coutinued. Since. 1965, the: company has © 
"been conducting a research program at. 
-7 Anvil Points, in. cooperation with five . 
- other. major oil companies which includes : 
-. additional refining, 


ear ‘ried out between 1943 and 1945. 


economic. and mining 
studies. Mobil jae: since 1955, “purchased 


oil shale lands of the Green. River Forma- | 
tion. At the present time, it holds. an un-— 


; ’ divided half interest in 24, 591 acres of 


oe ‘patented oil shale land, the entire inter est | 
- in 10,184 acres of patented oil shale land, | 
for. which. it paid approximately $3,000,-. 


| 000, It also holds an option to purchase 


heme ye 440: acres of | unpatented oil ‘shale | 
-. elaims and. 330 acres of. patented. land 
cost an 


exercised, will: 
amount of, approximately 


which, if: 


#4 $1, 800,000." 


Union Oil Company of California be- = 
came interested in oil shale in 1920. Since 
Re 1920; the company has acquir ed an inter- - 
“sest in 57,319 acres of oil shale land, of. 


“which 87,166 are patented, ‘and a “sur- 


face: only” ‘interest in an additional 2 617 


acres; at a cost of over $2, 500,000. Begin- 


ning in 1924, Union conducted studies "Ole 2" 
| existing. oil shale processes, made anal- Fm, 
- yses of oil shale | samples and undertook ome 


‘an oil shale research program. Starting 


in 1944, it. constructed and operated | an. 

7 experimental. retort with a two- ton” yer | 

_ day capacity. In 1948 it completed a scale-_ . 
‘Up ‘model with a 50-ton per day capacity 
which was: dismantled in 1956. Union 


spent a total of $438,000 on‘oil shale re- 
~ Search from 1947 to 1954.: On January 31, 


. 1955, Union’s Board of Directors ap- 
; ‘Proved. a $5, 000, 000 — expenditure Mora: 


24 G-642, pp. 20, 25, 26, 48-45, 51, G-642C, 
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: two- -year oil shale research pr oject, which 
. would include the: erection of a demon- 


stration. plant in Colorado of one thou- 


sand tons per day capacity. The demon- 
stration . plant was started in 1955 and 
completed by. May 1957. The plant was 
yun intermittently into July 1958. set 


At ajor. Oil Shale H oldings : 


Oil companies and other business in- 


— -terests’ have become inter ested i in the com- 
‘mercial prospects for oil shale ‘develop- 
-ment. In addition to expenditures for - 
‘developing technology, many conipanies ~ 
have acquired. interests in land contain- ~ 


ing oil shale deposits in the Green River 


‘Formation. ‘In the Piceance Basin, the 
‘major owners of either patented or unpat- 
| ‘ented oil shale claims, 


were, as of Aeeee 
ct Large Oil Companies 
Cities Service Company - 
Continental Oil Company 
Getty Oil. Company 
Gulf Oil Company . fs 
~ ‘Humble Oil & Refining Company : 
: (Marathon Oil Company a - 
Pan American 
-~ Pure Oil Company _. 
_ Shell Oil Company 
Sinclair Oi1 Corporation Ne 
— ocony Mobil Oil Company, Tie, 
Standard Oil onpeny of. California 
— Lexaco, Inc. 
Union Oil Company of California. 
BB. Ma jor Group oldings 
Dow. Chemical Company: 
~ Doyle, et al. 
| - Dutton ae 3 | 
' -Haton Shale Company. tas 
Energy Resources Technology Land 
Company — 
. Gabbs Esploration, Company. 
' Kerogen — 
- Massive: Gr oup 
‘Oil Shale Corporation . 
Parachute Oil Shale Company 
— Ruth Group (Ertl et al.) . 
7 pavase Oil Shale Development Com-. 
‘pany | ieee 
8 G_625, pp. 14, 15, letter dated June 20, 
1920; G—626, pp. 61,; 92, 112-117, 222; 232, 


4-895, G-—927,-pp. a C-905 ; C-907, pp. 5, 
6, Fig. 5. C-910; CFE--310; CFF-317. 


: a. 


aa auder: ee “(Gabbs Byploration . 


(Company) — 


Texas: National’ Petr oleum Company | | 


Waa Lpevelopment coe 


| oil Shate esearch by the United States 


Government - 


| The ‘United - States Government. con- 


ducted: extensive oil shale | research. A 
1901 Government. publication noted. the 


_ oceurrence of oil shales in Colorado and 
Utah. In 1918, efforts were started. by. the 
. Government to. determine the extent of. 
the’ deposits: and their. oil potential. a he 


‘about 1916, the Bureau of. Mines pega 


- laboratory work on oil shale in ve 
23 ton, D. C., and. by, 1919. laboratory. facili-. | 


ties | were. operated in Utah. * The worl 
: in Utah included standar dizing methods 


of testing, studying methods of: assaying ’ 


oil shale for commercially recoverable oil 


and ammonium “sulfate, conducting re- - 
tor ting experiments on different oil shales. 


fs and analyzing shale oils and other prod- 
ucts manufactured by. different retorting 
pr ocesses. and refining. the retorted oils 


to determine the. commercial value of the | 


‘refined. products.” ; 
In January 1920, the Bureau of Mines 


| established, under an agreement with the. 


State of Colorado, a laboratory at Boul- 


der, Colorado. The following month small 
“scale experimental studies, concerned. pri-. 


marily with fundamentals. of oil shale re- 


- torting and yields and characteristics of . 


shale oil products, were begun. as 


In 1924, ; a Presidential Naval Fuel Oil . 


- lem ot obtaining adequate supplies i. fuel 
oils for the Navy, recommended that the 


. Bureau. of Mines defermine ithe: feasibility. 
of oil shale as.a-source of. shale oil, Con- | 


gress authorized the construction of a 


pilot oil shale plant and during the four-- 
| ‘year program appropriated more than 
: $229, C00 for the study. The Bureau erec- 


8% C838, p. 5; ‘CEF-309. 

38 G_419, p. 99, C-850, Crr-64. 
8 G-419, p. 99; C-8, p. 70; C-276 ; oi 
C-850; CFF-64 ; Hie os: . 

40 C-330., . 
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“ted as ipeenene ‘eeoarimental Ree 


at Rulison; Colorado, the. Pumpherston. ie 
and the NTU, and opened.a quarry-at 
Anvil Points to provide oil shale for the. 
program. The oil. shale mine and the re- 
tort were operated periodically from 1926 =. 
thr ough 1929. The refining studies showed. an 
_ that the: shale oil could be refined. to. ace — 

ceptable products, although less’ readily, “a 

han conventional crude petroleum. . x 
In 1944, Congress passed the Synthetic sxe 
Liguid Fuels Act. (BL. 290, 78th’ Cong.,. - 

App. April 5, 1944; 58 Stat. 190; 30 U.S.C. | 
* 821 ef seqg.). The Act authorized the Sec 
retary of the Interior ito. construct. and ar 
operate demonstration and pilot’ plants: to. 
produce synthetic liquid. fuels from: ol, 
coal, agricultural’ and forestry 
products and. other substances and’ to - 
conduct laboratory. resear’ ch. "The. Bureau as 
of Mines constructed. a demonstration | = 
plant at Rifle, Colorado, which’ included Pa 


shales, 


two NTU retorts and opened” an oil’ shale 
mine at Anvil Points. 
first operated in May 1947. oe oo ee 
Other pilot plant’ operations were con- ef 


ducted. One was at. Pueblo, ‘Colorado, oy 
"using a Hayes low temperature coal car a 
 ponization retort ‘under a. cooperative Be, 
agreement ‘with the Colorado Fuel and: 
Tron. Corporation and: another at Wilson... a 
‘Dam, Alabama, using @ ‘Royster retort. 
owned. by the Tennessee Valley Authority. Ps 
~Asaresult of the éxperience gained in the *; 


operation. of the retorts and’ study - Of) . 
' other processes, a Gas Flow retort. was a. 
' designed by. the employees of the Bureau i 
. of ‘Mines in 1946" and 1947. A retort en- ea 
- bodying the principles. considered to. have. a 
the best prospects of success and a: pilot _ 
plant. incorporating these features was” 
“built at Rifle, Colorado. Later, another 
retort, the Dual-Flow, was designed, cons : : 
structed and oe Originally, the al. a 


41 G-246, ‘pp. 1525, 1533-1534; G@-802, pp. 
299, 307; G-438, pp. 1, 5, 6, 25; 27, 1505 - 
C-277, p. 60; C-284; C-286-289 ; ‘C-883, lets ~ 


ter dated June 5, 1924, from. Secretary. Work 


to Dir ector, Bureau of the. Budget, p 
CHY-256 ; CFE-257 ; CET-258, 
2 Q-139, D. 82; G-159, a 


vp. 1, By 


The retorts , were : 


= the: Interior, 


: 386 Se 


: ; : thority of the synthetic Liquid ¥ Fuels Ae, 
"was Limited to five years, but two’'amend- - 


ments extended the period covered by the 


Act to a total of 11 years, ending in 
April 1959. During those 11 years about 
~ --§82,000,000 was expended. Of this amount,. 


nearly $22,000,00 was: directly npptieans 
-towork on oil shale.” | 

Sinee the end of the Synthetic Liquid 
Fuels Program, research work by the Fed- 
eral Government ‘has continued at the 
_ Bureau. of, Mines 
. Laramie, ‘Wyoming. The annual pudget 


e -for this work for the past 20 yenrs has 


i been’ about $1,500,000. 

The foregoing is illustrative of the 
. “expenditures made by corporations and 

| the Government in the promotion and 
_ developmient « of om shale, | 


Cost Studies 


a 1 obfective of the Bureau. of Mines 
f programs at Rulison and Riffe, the Union 


OL: Company’s demonstration plant and - 
'. the Tosco-Sohio-Cleveland: Cliffs opera- 
~.. tions, was to obtain data upon. which 


2 an informed. judgment could be made as 


"£0 whether expenditures in- an oil shale 
mine would be justified, Not until a com- 
ae mercially feasible mining and retorting | 
process competitive. with petroleum was 


a developed | could a prudent man. expect: to 


ae a ers 


4 ~ develop. a: profitable oil shale mine. — 
_ All of the: cost studies indicated that 
ie shale. was not competitive with petro- : 
 é¢omuinittee concluded that a return of be- | 


~-Jeum. At the request of the Secretary of 
i the National Petroleum 
Council made a. study in 1950'and 1951 of 


= -syntheti¢ fuel ‘costs, including synthetic . 


» fuels derived from oil shale and prepared 
_a-final report dated February 25, 1958. 
The Economic | Subcommittee made esti- 
- mates of the. cost of producing gasoline 
from oil shale under various assumed 
conditions. These costs varied between 
13.9 eents [per gallon],- where the hypo- 
thetical plant included no housing or com- 
ia Tounity gevelorsieny, to 15.2 Z , cents vente 


: 48 G-139, pp. “37, 41-44, 47, 90, 91; G-159 ; 
iv G-467, p. i; C545; CEE-308, 
“Tr. 2472, ‘CHE-808., 


"DECISION Ss oF THE DEPARTMENT oF THE INTERIOR | 


Research Center at 


Fuels Production ‘Costs, - 


SLED 


"the cesaiied operation included complete’ . 

‘housing and community development,:in- 
¢luding housing for employees, housing ~ 4 
‘for tradespeople, teachers, general com- 


munity facilities comprising streets, util 
ities, schools, and commercial buildings. 


The Committee’s ‘reports stated that - 


‘neither of these cases [the minimum and 
maximum expenditures], however, is 
believed to represent the probable situa- 
tion. In order to obtain an adequate 
stable labor supply at the minimum 
investment, it.is the opinion of the Sub-. 
committee that the housing program 


would approach that of [housing for 
employees 


and’ generally — community 
facilities]. ce | | 
’ Where only: general community factili- | 
ties were provided, the Hconomic. Subcom- 
mittee. determined the cost, of producing 


gasoline from oil shale would be 14.7 cerits _ 


~ per gallon. The cost included taxes and an - 
-agsumed six percent return on invested = 


capital. The average refinery price for~ 


' gasoline in Los Angeles at the time of 


the study was 11.7 cents per gallon. In 


the final report of the National Petroleum 


Council’s Committee on Synthetic Liquid 
February. 26, 
1953, the committee stated that for each 
increase of one percent return on invest- 


‘ment after taxes the gasoline costs from . 
the Single plant cases would be 1.8 cents -_ 


per gallon. This ‘ratio indicates the shale 
oil” plant. could, ‘in 1951, have. been Op- 
erated at a slight profit. ‘However, the — 


tween 12 and 15 percent on total invested: 
capital would be required in order to at- 
tr act investment capital,* 

The Bureau of: Mines made a cost study 
in 1951. While the Bureau ‘and the Na- - 
tional Petroleum Council were “in good - 
agreement on many points,” ‘there was 
wide diversion on some items. The Bu- 
reau estimated that “with a capitaliza- 


tion of 50 percent equity and 50 ‘percent 


borrowed funds, and with all products 

selling at market ‘values, the Tate of - 
6 Q—300 5 G-451,. Appendix Al; Appendix 

140-41, ; CEE-—334. eee 

«48 G~800, Dp. 9: G-451, p. 29, Appendix 140. 


B. “yeturn on | equity ‘capital ‘would’ be 11:9." 
percent after. interest. charges and in- 

; “Although this. 

~ return is less than. the average return. of 


come taxes,” and stated : 


the: petroleum industry, as indicated. by 


published figures, itis high enough to war- 


rant serious attention. ee 


‘In .1965 and 1966 employees of ‘the’ | 
Bureau of Mines, augmented by outside 
~ consultants with backgrounds in mining, © 


- retorting and refining technology, cost en- 
gineering, marketing, economics and fi- 
nance, prepared for use in this contest a 
cost. analysis for commercial scale oil 
: shale plants on the contested claims for 


the years:1915, 1918, 1919, 1920, and 1966. . 


The primary purpose of the studies was 
to determine the prospective cost and 
profitability of a commercial oil shale ine 
stallation at'the selected points in time, 


based on the information available at that © 


_ time, or on whatever assumptions would 
have been necessary and reasonable to 
one making such a study. = 


ra | 
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The design forthe period 1915-1990 i ae 


| cluded the production of 1,000 tons of oil. 
shale per ‘day.in an underground mine, 

. erushing the shale, a battery of Pump- 
‘herston. retorts as used in.the Scottish oil i 
shale industry, and a. . refinery producing - 

- shale oil gasoline, burning oil, gas oil, _ 2 

residual fuel oil, coke and ammonium sul- 


fate, as well as a railroad,’ housing’ son - 


employees and supporting facilities.” 


The. design. for the 1966 period. required | 


| mining of 60,300 tons of oil shale per day. . 
in an underground mine, -erushing - the 


mined shale, retorting the erushed shale 
in retorts of. the gas combustion. type; _ 
and. treating and refining the shale oil at 


preliminary facilities in Colorado: and & - . 
‘refinery in St. ‘Louis. The products of the 


operation would be petroleum gasoline, 


diesel fuel, coke, ammonia, LPG, gas and . 
sulphur. The plant and related facilities «— 


were estimated to require a capital in-- 


vestment of approximately $185,000,000. . - 


The study showed the following: viele: 


a after taxes, il 





Book yield on net _ 





tor Project ee yield on: True yield 
ee ten, @ equity (percent) - plant (percent) (percent) — 

TOLD Ss oe fee ee tee : Gel 88 6.5 
TOT Rie ee ee 6..6 8.3: 7. 02-> 
ION9 ooo eee eos oe BuO . 3.7: 25° 
1020625 32. Se Neg Neg. . 0.0 - 

1966 ccc eee eee sews “11.3 11 9,84 





. The Pane indicated the following max- 
imum. payback periods : : 


Project: Years 
da eS 11.5 
101g ee ee 10.7 

01D ice aoa ee 14, 0 
OO a ee es re 18.8 
Cc sea pete aie aes 5.3 


The various studies. disclose that since’ 


about 1951 marketable products from: oil 
shale of the. Green River Formation could. 


be produced in a commercial-seale, instal- | 


. oe G-459, pp. ii, iii ; CFR-835,. | eo 
* 48G-139, p. 182;  G_290, ‘pp. 148, 146, 172: 
Gr 665 ; G-666 ; @-667 ; Tr 3126, "3263-3272. 
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ment capital. 


lation ata profit! ‘However, that Sione. 
- would be too small to be competitive with 
petroleum or to attract prudent invest-- . 
In 1966 a. minimum book. 7 
yield of at least 14 percent after taxes, ae 
true yield” of, at least 11. “percent, after 

| taxes and. a payback period of. not: less... 
than 4:2 years would.be required on typi- - 


cal new investment. For nontypical in- 


Vestment such as an oil shale’ plant, a ; 
higher rate of ‘return would be required. 
Required book and | equity yields: during a 


49 G—665, pp. 1-18, 
bo G—667, 1966 Study; 
G~—673 ; .G-674; 


pp: 1-17, 1, Table 19; oo 
G—683, G-888.4 ; Tr, “2848; eis 


2353-2356 ; CFP-337. 


“pr udent. 


888 
_ the 4915. to. 1920 geriad would probably 
have been higher than in | 1986.7 | 


7 : ‘Profitability of ¢ an Oil shale Mine. 


| As previously stated, the test of valid- 
cis ity is whether. an investor in an oil shale 
mine as of February 25, 19206, and since, 


‘had a reasonable prospect of developing 


a -profit able. mining operation. 
Many millions bave been spent on oil 


shaie since the rey ival of interest in. this 
mineral in the early 1900’s. But substan- 


tially all of the expenditures that could 
be considered prudent were for .(4) re- 


search and development of a technically 


and economically feasible. mining and re- 


torting process, or (2) purchase of min- 


9 ing claims. Until a research program had 


~. demonstrated that shale oil could be pro- 
~~ duced at a cost competitive with petro- 
leum, no. prudent person would attempt — 
to develop an oil shale mine. He would 


; have no market for his product. The very 
fact that, in the more than half a cen- 
tury. of teed in-oil shale claims for the 


Green River Formation, not one profit-_ 


able mine has been developed is a compel- 


jing reason for coneluding. that’ expendi- 


ture. of money to that end would. be im- 
“As the- Department said in 
. United States v. E. A. Barrows and 
Est her Barrows; 
. p. 806) : | 
ee ew ‘the fact that nothing is done 
toward the development of a claim after 
its location may raise a presumption that 
the market value of the minerals found 


therein was not sufficient to justify the | 
expenditure required to extract.and mare - 
See: United ‘States v. Everett. 


ket. them. 
Foster et at., 65 I.D. 1 (1958), afirmed in 


Foster v. Seaton, 271 F, 2d 8386 (D.O, Cir. 


1959) ; United States v. Alfred N. yee 
[75 LD. 300— (1968) J. 


[Barrows was subsequently - sienied: 


Barrows v. Hickel, 447 ¥. 2d 80 (9th Cir. 


1971). Verrue was subsequently reversed, 
. the Court holding in effect that the pre- 


— «-LG-683; G-688A; Tr. 2322, 2380, 2331, 
| 2878, 2376, 2377; CFF-287; CFF-293— 
_ CFF-297; CFY-321—CFF-328, 


“DECISIONS ‘OF OTHE DEPARTMENT OF THE INTERIOR, 


76 LD. 299 (1969) (at 


; rene. 


"sumption . of invalidity eines by lack of 


. “gales had. been overcome, Verrue V. United 


States, 457 FF, 2d 1202 (8th. Cir. 1972). J 
The Contestees argue that the money ; 


- gpent or obligated in the acquisition of 


oil shale. claims, amounting to as much 
as $2,000 per acre, proves that oil shale 
was @ valuanie. mineral deposit and, 
therefore, “open to exploration and pur- 


chase” under the mining laws. Oil shale E. 
. claims derive. their market value from 


the expectation that at some time in the 
future shale oil will become competitive 
with petroleum. Market value of a min- 
ing claim is not the test for discovery of 


a “valuable mineral | deposit.” ? The min- 
eralization must be such, not to justify 


the purchase of the mining claim for. 


possible future development, put: to jus- _ 


tify present expenditures with a reason- 


able prospect of developing a profitable 


mine. “fo allow such land to be re- 
moved from the public domain because 


' unforeseeable developments might some 


day make the deposit commercially fea- 
sible can hardly implement the congres- 


sional purpose in encouraging mineral - 


development.” Foster v. Seaton, 271 F, 2d 


| B26 ee 888) (C.A, D.C. 1959): 


om € x ¥ ee 
The evidence may be summarized 
as follows. The history of both ac-_ 


tual and attempted oil shale opera-_ 


tions at home and abroad has been 


intimately connetted with. the de- | 
velopment of the liquid petroleum 

industry. Generally, the rise of the 
modern petroleum industry paral- 
Jeled. the decline of commercial oi - 
- shale operations. 7 


Tn. Scotland © and Hyance fonee 


flourishing out shale operations have 
declined to essentially nothing. In 


both cases the demise of oil shale 


operations was due to increasing © 


availability of liquid petroleum at 


a price which made oil shale prod- 


ucts unattractive. In Scotland this 


370] © 


- emoee was ‘apparently due 6 nat- 
~ ural market forces.. 


In France oil 
shale was supported. far beyond the 


time when it could compete on its * 
own by a government program of 


subsidy and import controls. In the 
United States the demise of oil 
shale operations began with the dis- 
covery of liquid petroleum at Titus- 
ville, Pennsylvania, in 1859. Within 


ke few years the domestic industry | 

~ had succumbed. : | 
| Early. i in this century interest in 
af the commercial exploitation of oil 


shale was revived. Again, the r eason. 


for this revival of interest was tied _ 
closely to the then- perceived Vvicls- 
-situdes of the liquid petroleum in- 

dustry. With the advent of the auto- 

mobile consumption of petroleum _ 
 inereased dramatically ; 
~~ geemed to some that the world’s — 


reserves of liquid petroleum, would 


be exhausted within a few years. ‘As : 


a result, many claims, including the 


claims in these proceedings, were. 


located in the few years prior to 
1920 in what the ‘Supreme Court 


has characterizéd as a ‘period of 


speculative fever. Hickel v. Oil 


Shale Corp., 400 U.S. 48, 54 (1970). 


Innumerable. attempts at achieving 
profitable operations were made, 
some on an experimental basis and 
some on’ a full-scale production 
basis. The result in every single case 
was failure to achieve a profitable 
operation. The reason is clear: the 
ultimate reduction of oil shale to 
oil was simply too costly to permit 


_- successful poe peaeen with liquid 
‘oan petroleum. 
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it then 


~ Since 1920 those ‘bpncially ee 


ested in oil shale have been large oil 
companies and the Government. As 
appellees have pointed out, the large: 
oil companies have. Spent several. 

‘millions of dollars acquiring pat- 


ented 
claims ; 


and ‘unpatented’ mining 
several millions. have also. 


been Spat on research, mostly on 
establishing. prototype operations. — 
However, virtually no money has 
~ been expended on initiating actual 2 
commercial mining operations on: 
these claims. One company that has 
attempted commercial © ‘operations. . 
on other claims (TOSCO). has. ~ 
failed to. show, either substantial. oA 


production or profits. ae 5063 


5069.) 


Both the oil industry and the 


Government prepared studies ate 
tempting to show with some preci- _ 
~~ gion the probable costs and rates of - 


return of a hypothetical operation. 
The National Petroleum Council. 
prepared a-study in 1951 at the re-. - 
quest of the Secretary of the Inte- 
rior. (ix. G-451.) The conclusion 
of that study was that a small rate 
of return could have been realized, 


— but that such return was so much ~ 
less than the rate of return the oil) _ 
companies could achieve on other 
| investments at that time that an oil ws 


For its part, the Cuvee has . 
spent several] millions over the years. _ 
on. prototype plants and on research 
aimed at finding new methods of ae 
processing oil shale at a cost more 
favorable with the costs of the liq- _ 
uid petroleum industry. The Gov- 
ernment has never developed a plant : 
- capable of commercial production. 


890. a " DECISIONS” 


7 ne aperation ould not attract in- 


; vestment capital. 


-. The Bureau of Mines also ans . : 
| pe in 1951 with: some differences _ | 
"in the data and basic assumptions 
used by the National Petroleum. 
-. Council. Though on some points the 
.. studies were in agreement, the Bu-_ 
-- peau.of Mines’ study showed a sub- 
-. stantially higher rate of return, 11.2 
-_ percent ; but again, that return was: 
less than the average rate of return . 
. in the oil industry and was there- 
-. fore considered unlikely to attract, 


4 investment. capital. (Ex. G-459.) 
~ Another study was prepared by 


the Bureau of Mines specifically for 
‘The 


these. contest proceedings. 


study was made ‘for the years 1915, 


~-1918,-1919, 1920 and 1966. (Eexs. 


G-666, 667.) Many experts in min- — 


ing, engineering, and finance were 


consulted to determine the possible. 


profitability of a hypothetical min- 
ing operation based on the best 
available, methods of mining for 


. each time period. For the 1915— 
. failed to show profitable produc- 


1920 period the projected returns 
ranged from 0 percent to 7 percent. 


-. For 1966 the return was estimated 
at 9.84 percent on a net investment . 


of $185, 000,000. In’ each case: the 
projected rate of return was found 
_ to be too low to attract investment 


| ‘ capital since the. alternative invest- 
~ ment opportunities available to the — 


oil companies were far more attrac- 
_ tive, especially considering the risks 
~ involved .in- initiating operations 


oo which had r never succeeded before. | 


Inthe proceedings below appel- 


a lant and appellees seriously ques-_ 
| ‘tioned some of the assumptions | 


OF THE DEPARTMENT 


OF THE INTERIOR | - ‘sim: ee 


| auld: in ane si diee ‘Appellant’ 
| asserts that certain by- products: a 
which increase the. revenues in the 7 
1915-1920 period could not have — 


been sold, and. consequently no — 
profit: suhaleyer could have béen: 


realized in that period. Appellees: : 


argue that the costs for community 
facilities. necessary to attract suf- 
ficient labor were overstated. In ad- 
dition, appellant has pointed to the 


disparity j in the results of the 195f -_ 
studies as evidence of the inher ent 


difficulties with these hypothetical 


| studies. | 


We poublude as Polloda: Wifee, as. 
a historical fact, the commercial 
production of oil from oil shale has, 
never been competitive with the 
liquid petroleum: industry. Second, 
the hypothetical, studies at best con- 


firm. that the commercial exploita- 


tion of oil shale would not be com- 


petitive with the liquid petroleum 


industry. Third, without: exception, 
every oil shale operation that has: 
been attempted i in. this country has 


tion. Fourth, appellees have held 


these claims for half a century 


without attempting to exploit them. 

‘It is unlikely that any oil shale 
operation could have operated ‘at a 
profit at the time these claims were 
located or-at any time up to and in-. 


cluding the time of these contest 
proceedings. In so concluding, we 


have obviously. discounted the - 


studies which show that a profit, a 
however ‘meager, could have re- 

: sulted from actual operations. We 
do so for three principal reasons. 


First, the history of innumerable | 


/ 870] 


| attempted operations Sanne of no - 


‘ other conclusion. In spite of what 
the hypothetical : studies show, it 
remains an incontrovertible ‘fact 
. that there has never been 2 single 
oil shale operation in this coun- 
try which could. show profitable 
: production. 


Second, ‘the ae. Gamer 


were not. buttressed by the expe- 


' rience of successful commercial op- - 


erations. While that in itself would 
not disqualify their use as evidence, 


it does make them heir. to an In: 
‘firmity which was expressed. by 
Alfred North Whitehead ; in a lec- : 


ture on. historical foresight: 


‘The main difficulty #k H ig the. power : 
of collecting and selecting the facts rele- 
vant to the particular type of forecast 
_ which we wish to make. Discussions on. 
the method. of science, wander off. onto 


the topie of experiment. But experiment 


is nothing. else than a’ mode of cooking | 
the facts for. the. sake | of aera 


‘the law. 


“Third, a half ‘cei of failure: : 
to develop: a single commercial op- 
a eration, . on these | claims. or any = 
others, lends emphasis to the con-- 
clusions of the studies that what-. 
ever the rate of return, | it would. 
have been insufficent ‘to ‘attract. in. 
vestment capital : In | actual pel 


| tions.** - 


“While oil shale. can ie: fou = 
these claims in great, quantity, no’ 
attempt has ever’ been made to de- 





“B24 / WHITEHEAD, ADVENTURES: OF 
IDBAS, 88 (Free Press ed, (1967). . 


' 881f there were an actual mining. operation 


on these claims. which: was earning. the 9. 84% 


. return projected in the 1966 study we would 
be loath. to ‘declare: the claims invalid. How- 
ever, for reasons already stated, “we do not 


: believe that the studies are reliable. 


“UNITED. STATES. v; ‘PRANK WwW. 
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velop those deposits. ‘Therefore, tis. ao 


oil shale deposits found on these. 
claims never have.been a valuable 
mineral deposit within the. meaning ae 
of the general mining law... 


In order for a. commercially nee 


| fable operation to come into being | : 
there must be either a dramatic im-. 


provement. in -the technology or an 
alteration of the economic. forces» 


which have always operated in this _ ? 
country to prevent the: commercial. - 
production of oil shale. The signifi-” 


cant; increases in national and 
world population, the increasing 
American per capita demand. for 
energy, the diminution of available 


supplies: and reserves. of other’ _ 
energy sources, the complexities of 


international politics and. econom- 


ics, and the new awareness of: envi- 


ronmental considerations, all acting — 
in combination, may itideed soon: . 
compel consumers.to. accept shale - 
oil and to pay what always thereto-.. 
fore would have been an exorbitant. | 
and: noncompetitive: price. — ar 
However, speculation that. oil...’ 
shale may someday be: valuable in. 


an. economic sense is not evidence of 


its present value ag of 1920 or 1966. 


The right to receive title to federal. 
public land cannot be supported by 
such. speculation. To doso would be. * 


to reject scores of case authorities 
which define “valuable mineral de- 


posits” as that term is employed in. a 
the statute. 30 U. S. C. § 22. (1970. )s* oie 


. On ‘November 30, “1973, “the ere a 


of the Interior announced: a prototype leasing .— 


program, 88 E.R 338186. Sealed bids were sub- — 
‘mitted and subsequently: opened on J anuary : 8, e 
1974; and February 12, 1974. The high bid on =~ 
. January 8, for Colorado ‘Tract’ -C-A encom: 


passing 5,089. 70: acres was $210,8 305, 600. The: my 
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. uL The Nature anak Effect of De- 
~ partmental Precedent 


ee 1920. and 1960 the De- 


: partment consistently recognized oil - 
3 “shale. as a. valuable mineral deposit. 
During that period 523 patents for 


9 326 ail shale claims embracing 
_, 849,088 acres. were issued. The 

| theory upon which these claims were 
patented is set out in Freeman v. 

_. Summers, 52 L.D. 201 (1927).** The 
parties in'Freeman were in a posi- 
tion similar to that of the parties in 
Castle v. Womble, 19 L.D. 455 





high bid.on February 12 for Colorado: ‘Tract 
C-B encompassing 5,093. 90 ‘acres was $117,- 
788,000.36. Subsequently, two tracts of com- 
parable acreage in Utah. were offered and 
- Yeceived high ‘bids of . $75,596,800. and $45,- 
. 108,200. Notwithstanding this vote of confi- 
' dence in the future of oil shale as a source 


(of oil, it must be noted that oil has not yet. 


been produced | from oil shale in- paying 


a , quantities. 


05 Freeman was “preceded. by the. Instruc- 
tions. of May 10, 1920, 47 L.D. 548 (1920), 
which stated that: oil shale was a. mineral 


- of economic. importance and that it was. sub- 


ject to location and. appropriation under the 
- tmining laws, if valuable. The instructions were 
. based’in part on a letter dated-May 23, 1916, 
: from the Director,. Geological Survey, to the 
-Commissioner of the General Land Office, 
_ advising the Commissioner of the classifica- 
~ tion of certain lands. ‘The Director stated in 
the letter: = oe 
an view | oe: the high prospective mbigriil 


- value of’ lands* ‘underlain: ‘by«.oll-shale: -deposits 


it is, of course, apparent - that they should 
not be permitted to be acquired under the 


nonmineral land laws. The lands -haye not: 


been recommen#ed for withdrawal because the 
oil-shale industry. is not ‘yet developed in the 
' United States, and as it is desired to give 


; _ opportunity. for the establishment of experi- 
_ ° Inental plants, it is believed the lands should = 
. Yemain open for the present to acquisition, 


under the mineral-land laws, even though they 
" are ambiguous - and but poorly adapted to 


‘deposits of this type.” 


“We would. construe the 1920 Instructions 


” as simply directing that oil shale patent appli- . 


- eations be adjudicated on the same basis as 
- applications based on the alleged discovery of 
other. minerals. However, since approximately 


200 patents were awarded before Freeman — 


‘issued, such instructions were obviously con- 


OF THE: DEPARTMENT OF. THE INTERIOR 


(ait LD. or 


(1894). Summers Had applied ‘for .. 


patents to. his homestead. and stock- 


raising entries. Freeman’ and the — 
Standard Shales Products Corpora- 
tion protested on the basis that they 
lad discovered a. valuable muneral | 
deposit, oil shale, on the same lands. — 
That assertion was eventually sus-_ 
tained by the Department ofthe In- — 
terior. The issue in dispute i in Free- 
many from the beginning to the end 
of the proceedings; was not value. 


; Rather, it was the extent. to which 


Piet inference could be relied on 


to establish discovery of richer oil. 


shale beds once thinner beds had 
been found.*s - i 

The basic substantive error. In. - 
Freeman, supra at 206 is its under-. 
lying assumption that possible fu- 


ture value for mining meets the re- cm 
quirement of present value: | 


. While at the present time there fas 
been no considerable production of oil. 
from shales, due to the fact that abun-. 
dant. quantities of oil have been produced. 


more cheaply from wells, there is no. DOS- 


sible doubt of its value and the fact that 


it constitutes an enormously valuable re- | 
- souree.. for: future. use. by the. American. 
people. | a . 





strued as implicitly. recognizing the’ futur e 


value concept expressly enunciated seven years . 


later in Freeman. 


Subsequent to Freeman the Depart ‘euent and 


the Bureau of Land Management issued vari- 


ous prohouncements relating to oil shale, some. 
implicitly and others explicitly recognizing 
Freeman v. Summers, See, €.9., ‘Departmental . 


directive of May 1931 (ix. G-149) 5 BLM 


Monograph of April 1954 (Ex. C-817) ; BLAL 
Director’s Memorandum of EPEC MUEE 9,- 1997 
(Ix. C-356). _ 4 
56 Basically, the mineral eininanta asserted 
that a discovery of any’ part of the Green - 


River formation was-a discovery of a valuable. — 


mineral deposit; since ‘eventually one would be 
lead from.some thinner. ‘beds. of shale to the 
richer ones, 


In thie 102 years since enactment 
of the general mining law, value has 
always been determined upon pres- 


ent. facts, not upon possibilities of 
the future. Ostensibly, the reason- 
ing in Freeman. with’ respect to 
future value was based on Caséle v. 

Womble, supra at 457. But it was 


stated 1 in that case that—— 


s # * the requirement félating to dis- 
covery refers to present facts, and not to 
the probabilities of the future. 


In this case the presence of minerals 


is not based upon probabilities, belief and 
speculation alone, but upon facts, which; 
in the judgment of the register and re- 
ceiver of your office, show that with fur- 
‘ther work, a paying and valuable mine, 


so far.as human foresight can determine, , 
will be developed. : 


The only precedent cited in Freé- 


- man in support of the proposition of .. 


possible future. value is-Narver v. 


| Eastman, 34 L.D. 123, 125 (1905). 
But Narver arose under the Timber 


and Stone Act of June 3, 1878, 20 


Stat. 89 (repealed Aug. 1, 1955, 69 


- Stat. 434). It was not eon by 


the general mining law. ae that case 


the granting of a patent to an agri- 
cultural entryman was protested-by 
.a claimant who had. located: the 
same area for building stone. The 


evidence clearly showed that the. 


costs of extracting and marketing 


; the'stone far exceeded. any possible 
revenues. which might be realized. 
from the sale of the stone. Neverthe- 


_ less, based on reasoning. which may 

only be described as obtuse, the land 
was found to be valuable pon build- 
ing stone: 
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* * ® Tt does not follow that. because 
there is no-clear profit: arising: from the. : 
sale of an article that has been manu-; 
factured or produced that it therefore has _ 
no commercial value. Take for example 


the farmer. In the course of husbandry,» 
it frequently happens that. different: cr ops. 
raised by the farmer when put in market noe 


do.not sell for enough to. pay the costs: 


of their. production and transportation, oh os 
~ put can it be truly said that said crops. 
have no commercial value simply be- _ 
- cause after the same have been sold’and ~ 
all expenses incident to their production _ 
and shipment deducted, there is no clear . 


gain.to the farmer, and therefore, asa. 
corollary, that the lands are not valuable = 


for agricultural purposes ?- ie 


This was the reasoning Selied on ne 
by Freeman for the proposition that. — 


- possible future value constitutes dis- _ 
‘covery of a valuable mineral de-~ 7 
posit. We would agree that it ispru-_ 


dent for a farmer to sell his crops, 


even if there is no clear profit, as- 
suming, however, that the costs of 
planting have already been incurred wes 


and that any additional costs such. | 


as harvesting and transportation a 


will tbe Zess ie the income to: be = 
realized from the sale of the crop. 


But. if the.farmer.could-foresee-be~ : 
fore planting the crop that: he: could. ° 
not realize a profit, we do not believe- Pee 


that. he or any other prudent, man. 
would undertake. 


ruled... 


investment on - 
those terms. Yet that was the case _ 
with the building stone claimants in. os 
- Narver and with the oil shale claim- -_ 
ants in Freeman. Since Freeman iss | 

clearly contrary to the mining law,. ae 
we hold that it must be — is over~ a. 
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: “Appellees argue, in étfect; ot “that . 
ae if Freeman and .the policy enuncis 
_. ated therein are overruled, such ac-. 
_.* tion may only be given prospective - 
7 application. ‘They cite several lines | 
i, 08 authority which hold that, in.cer- 
tain circumstances, long standin: 
oes administrative interpretations — of 
-. various statutes may not be- ‘over- ; 

ruled in a manner which would have lowered’the rates. The Court held — 
a tetroactive effect on those who. 


have relied.on the previous inter- 


pretation to their detriment. Those’ 
- Iines of authority may be roughly 
-. classified as follows: 1) public util- 
Ss ity and postal rate cases, 2) deci-— 
_ sions of this Department suggesting. 
- that new rules may be given only 


‘prospective application, : and 3) ad- 


ministrative rulings of other agen- 
- cies that changed statutory inter-- 
. pretations which had been followed 


| since. the enactment of the statute. 


lowered. Arizona Grocery Co. Vv. 


Atchison, Topeka & Santa Fe Ry. 
7 Co. ) 2840. 8. 3m (1982). The pet 





a Appellees: argue ‘Rt since eae is so” 

firmiy entrenched in the mining law it, may. 
not now be overruled. ‘Most of the case author: 
ty cited. by: appellees, ‘however, supports. the . 
oe proposition that precedent may be overruled, — 


but not. applied: retroactively. Since appellees 


. have also argued at length that.the Freeman. 
+ proposition of prospective value is a “rule” 
.. which may only. be changed pr ospectively; we: 
-- assume that appellees do not mean to argue 

that Freeman may not be. overruled at all,” a 


ae only that it may not be overruled in a retro- 


3 active n manner. 


i DECISIONS OF. ‘THE’. DEPARTMENT ‘OF: THE INTERIOR 


ac LD: * 


ae cases ee siraations tanta- 2 
mount to a contract. ‘The carriers mt 


had transported mail at the request 


of the Postmaster General with the - - 


fair. ‘implication . that ‘payment. 


would be made-on the ‘accustomed be, 
_ basis. After the inail had been trans- 
| ported, changes | in the interpreta- 


tion of the statutes were made which. 


that to ‘apply the lowered rates 


would improperly deny the carriers’ 
the higher rates that they had re- 
ceived for like services in the past 


and which they had relied on in the 
instant cases in undertaking to 


_transport the mail. United States v. 


Alabama Great Southern B.R. Cosy. 
142 U.S. 615 (1892); Laokenbaok: 


Steamship Co. v. ae States, 280 | 
U.S. 178 (1980). | 


Both ‘the pat fate. cases tial 


public utility decisions are inap-. 
os Dy public utility ‘cases, after a 
* hearing is held and a rate deter- 
mined, the regulator may not later, 
upon thé same or additional facts 
existing when its previous: orderwas — 
: promulgated, require reparations of. 
_’ -the carrier by holding that the orig- 
inal rate was too high : and should ba. 


posite, since the carriers.and utili- | 
ties had been actively induced by the. 
Government to rely on certain rates. 
Neither appellees ‘herein nor their 
predecessors in interest were simi-’ 
larly: induced by the Government to: 


locate these claims or to invest in 
_ their purchase or development. : 


“The decisions of this Department 
advanced by appellees-are equally 


7 inapposite, since they all have two’ | 
characteristics © in ‘common which ° 


are not present in this case: tq) they 

all involved changes from one rule™ 
to. another. ee of which could be. 
considered “correct”? within. the 


meaning of the statute, and 2) the 
original’ rules were in effect at the oh 


time the entries were made. Most of 


the cases cited concern | ‘timber cul- 
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: buire: entri ies, oe ue rile in uae | 

ue oe at the time the. entries were made 
‘was subsequently. changed, requir-. 

__ ing a longer time period before pat- - 
ent. would be allowed. Mary R. Leon- 
ard, 9.L.D,.189 (1889). In that. 
case it was. clear that, either the old 

or the new rule would bea -‘permis-. 

sible reading of the statute. Fur- 


ther, the entry. was made. when the 
old: rule was stalls in. effect. Fe or simi- 


lar holdings, see Rough Rider and 


Other Lode Claims, 492, L.D.. 584 


(1913), which dealt with a local 


rule» regarding discovery, and In- 
structions, 52° L.D. 681 (1929), 


which. concerned monumenting | re- 


quirements for oil shale placer 
claims. In. this. case, however, the 
| only rule in effect at the.time these 
. claims were located and on. Febru- 


7 “ary 25, 1920, was the prudent. man 
— test. of Castle ve Womble, SUPT A, ae 


quiring present. marketabili ty. 

The other line of Cases: cited. be 
appellees involves administrative 
changes in the interpretation ofa 
statute from an interpretation that 


had been followed. since enactment. | 
- 874. (1940) ; Great Northern Ry. Oo. : 


of the statute. Forexample, i in Rob- 
ertson. V. Downing, 127. U.S. 607 
(1888), customs officials attempted 
to reinterpret, a statute contrary to 
_ the interpretation instituted shortly 
after its enactment: ‘The Court 


stated that where a statute has been. 


. interpreted ina particular way, that 
interpretation, should not be dis- 
turbed except for “the most cogent 

and persuasive reasons.” 7 dat 613. 


Freeman, however, arose more than 
half a century after enactment of 


the mining law and more than 30 


STATES: Ve FRANK" w. " WINEGAR BT ALL 
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“618 (1965), 


years after the pr omulgation of the oo 
: prudent - Than: test,” in Castle. v..° 

Womble, supra. ‘Moreover, Free~ 
mon was and is a departure from”, 
the consistent interpretation of the. — 
law by. the operant and the. a 
courts. 


In Linkletter Vv. Waller, 381. U. ia 7 


Colorado, 388 U.S. 25 (1949), by a 
Mapp v. Ohio, 367 U.S. 643 (1961), 
should be given retroactive:-effect or: . 


confined to prospective-effect ‘only... 
Mapp overruled Wolf to the extent. 
that Wolf had held the “exclusion-- 
ary rule” relating to illegal searches _ 
and seizures did: not apply. to: pro- 
ceedings in state court. The basic: a 
considerations. to be weighed are 
found in Linkletter and other cases, ~ 
CGuy Chicot. County. Drainage Dist. > 


v. Banter State Bank, 308. U.S. 3871, a 


v. Sunburst OL & Refining Co., 287 a 


U. S. 358. (1932). Those onedera ss 
tions include (1) the nature of the 
: reliance placed on the pr ecedent. DY xx 


the parties (2) the purpose of the 


statute or rule in: ‘light of. ‘public a 
policy (3)-the harm to the. parties: - 
who have relied on the. precedent to < 
their ‘detriment, and, conversely, - 


8 The Supreme Court was careful to abe: fe 
that there is no difference between civil and . 
eriminal cases in applying. the moc of sO, 


‘pro ayer Ne aplication. 


the .Supreme Court. ee 
dealt at some. length. with the con-' 
sider rations to be weighed i in detér- 

mining whether to limit the effect of — 
pce Mime prior decisions‘ to. ‘pros- - 
_ ~pective application only. ‘The: NPT GR 2 
cise ‘question in Linkletter was — 
whether the overruling of Wolf v. — 


(4). ‘the. harm - either the. govern- v 


:  Inent or to the public purpose. 


fe herein: The instructions of May L0, 


“ 1920, were issued after oil shale was 


aenioyed: from location on Febru- 


_ ary 25, 1920.°° Freeman was not is-— | 
“claimed. to Karl. Schuyler, Sr., in. 


; sued - until eae: 30, 1927. 





3 : 9 Appellées would contend that ne éinims’ 


ants could -well. have. relied on previous de- 
- -partmental actions and: pronouncements in 
- locating these claims. They argue at great 
3 ‘length. that Classification by. the United States 
‘Geological Survey of the lands upon which 
__ the claims. herein are located as valuable for 


| “Oil * ‘shale in 1916 imputed’ ‘value. requisite - to . 


_. Support a” “discovery thereon. However,” the 


‘meaning of “value” in the 1916 classification — 


order: is quite different from value requisite 
_ for discovery under the general mining law. 
‘The Act of July 17, 1914, 38 Stat. 509, 30 
. UAS:C. § 121: et seg. (1970), upon. which the 
~~ 19416 assification was based, and its predeces- 
-gors, the Acts of 1909 (35 Stat. 844) and 
1910 (86 Stat. 583), reserved to the United 


“States certain minerals. (later interpreted to 


~-inelude oil shale) that are classified as val- 


-uable by the U.S.G.S.,_ when the surface is. 
-conveyed under the nonmineral land laws. 

~ Included in the reservation in each Act is “the 

mine’ and -remove,’’. 


right to prospect for, » | 
Since, as the: Department and the courts have 


consistently held, a demonstration of value for 
‘prospecting - or further exploration is not a 
osdémonstration ‘of value under 


-Mining law,’ “valuable” in the ‘Act clearly did 


not mean that the deposits in the lands so _ . 


-Classified would necessarily meet the test of 
‘discovery. 

_. . Similarly, the asstfcation of jands as 
valuable for oil shale by the U.S.G.S. in 1916 


“— “was based on prospective value, the prospect. | 
that at some indefinite time in the future oil 


~shale would become marketable. The standards 
“by which. the U.S.G.S. classified lands as 
a valuable for minerals are found ‘in its Bul- 
 “Jetin No. 537, published: in. A9te, wherein it 


- -stated as to phosphate : 

“The purely economic conuideentions of. . 
‘means of transportation, and | 
“nearness. to market are highly important in | 


accessibility, 


. the problem of establishing a commercial 
“ mine but are not involved in the classification 


“of .the.:land: as ‘phosphate or “nonphosphate | 


land: (G—101, p. 128.) 


Another mineral included in the 1914 Act 
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Moreover, locating a claim requires 


only a minimal expenditure. Reli- - 
Neither appellees nor their eshte ance or no, location by itself in- 
-ecessors in interest. could have re- volves no. change of position: Nor 
lied on the Department’s policy in | 


1920-1960 in locating. the claims 


did. appellees rely on. the Freeman 
policy in developing their claims, 
since they have not in fact devel- 


oped them. This leaves the oe = 


of purchase. 
The Shoup en ae. were quit- 


recelved 


1923. D. A. Shale, ‘Inc., 


title to such claims fron Schuyler’s. 


widow, who inherited them in‘ 1933 


from ‘her ‘husband, and who, on 
July 6, 1960, incorporated.D. A. 
‘Shale, Inc. Therefore, there is no 
evidence that D. A. Shale, Inc., or 


its predecessors invested more than 
a minimal amount: in the purchase 


of the Shoup claims in reliance 
upon Mreeman or otherwise. Al- 


_ was potaeh ie page 137 of ‘Bulletin 537, 
_ under: the hedding “Classification of Potash- 
Bearing Lands,” it was stated : 


ES ee investigation by the . scientists 
of the Government bureaus reveals. promising 
localities, these localities, if they involve pub- 
lic lands, will be withdrawn from: entry until 
their value as. sources of potash can be demon- 


; str ated. or. disproved. ” 


The’ ‘oil: ‘shale ‘classification. orders, covering 
lands in. Colorado, Wtah ° and | Wyoming, all 
stated: 


“The oil shales eee woristiute an unde- 


veloped source of petroleum * * * and it is 

now recognized as possible that these shales. 

will prove ad important as a source. of 
nitrogen. . | 
a eo kk = + 

In view of the high prospective mineral 


- value of lands underlain by oil-shale deposits 


it is, of course, apparent that they should not 
be acquired under the nonmineral.land laws.”’ 


(Hx. G99, pp. 3, 4, 6, 7,10, 11.) - 


Clearly, the 1916 classification’ could’ not 
be relied upon. as declaring that minerals -in 


-the lands reserved, if found in sufficient 


quantity, were sufficiently valuable to. sup- 
port a. discovery. The value necessary to sup- 
port discovery during 1916-1920 was ‘resent 
economic: value, . i 


.. 870] > 


tg fhoneks Shell. Oi. Company ex. 


: pended some $18, ie 80. in perfecting 
title to and preparing patent ap- 


-. plication | for the Mountain Boy 


claims before 1964, it did not pur- 
. chase ‘the Mountain Boy Nos. 1, .6 
and’ 7 from Frank Winegar ‘for 
$30,000 until after initiation of the 
_ contest proceedings. Moreover, the 
Department had not patented an 
oil shale claims since 1960. Accord- 
ingly, Shell could not have reason- 


_ ably relied ‘on the Department’s 
continue adherence to- Freeman 


w ‘hen it purchased the claims. 


That appellees: will suffer finan- 


. arte harm should the: claims be in- 


ov alidated does not justify the per-— 
petuation of error. in inter pretation. 

| of the mining law and. the . con- 
sequent disposition of the public 
lands to those not otherwise entitled 
to receive them, Perpetuation. of 
~~ such error. would serve neither the 


; mineral law nor the public interest. 


‘Even if appellees | had. relied on 


the Department’s continued adher- 


ence to Mreeman to their detriment, - 


the pur ‘chase of mining claims with- 


out a reasonable prospect. of ee : 
7 ent, 
_ simply a speculative venture. Pra. 


profitable _ development. 

venting the disposition: and dissipa- 
~ tion ae the public lands on the basis 
of speculation on their possible fu- 
ture value is a most cogent and per- 


suasive reason for refusing to fol-— 


low the policy enunciated in /’ree- 
aman, The Secretary of the Interior 
has plenary authority over the dis- 
position 
Cameron v. United sg tates, 252 U. Ss. 


450, 460 (1920). The Secretary’s 
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of the. public lands. 


aaties as branes a: the: public jana - 


for the people. of the United. States 7 


* oblige him to see that the law is . 
carried out, and that none of the public - 


domain is wasted or is disposed of to. a 
party not entitled-to it.* * * 


Knight v. United States. Land 
Ass’n., 142 U.S. 161, 181 (1891). 

To allow such eal to. be removed 
from the public domain because un- 
foreseeable developments might 


“someday make the. deposit. com- 
-inercially feasible can hardly im- _ 
plement. the congressional purpose 
in. encouraging miner al develop-. ~. 
“ment. Foster y. Seaton, 271 F.2d. 
836, 888 (D.C, Cir. 1959). The: obli- ite 
gation of the Secretary requires aa 
that claims such as those herein, ~ 
which. are being held for specula-- 
tive purposes in the hope that at — 
some future date the necessary 
teclinology will develop to make  - 
extraction of oil ‘from oil shale a. ee 
profitable venture, should ‘not be : 
patented. a re 


In a recent District oe case, ; 


u eDade v. Morton, 353 F. Supp.» 
1006 (D.D.C.. 1978), aff'd per ~ 
cur iam (DIC. Cir. | 
_ March 12,.1974), it’ was ‘held that: 
the. Dapartnen, of the Interior is 
not estopped by a former inter- _ 


pretation of a statute, however 


longstanding, from correcting what 


it feels to be clearly erroneous. The 
District Court quoted with ap- 


proval NELB. v, Baltimore Tran- ms 
sit Co. 140 F.2d 51, 55 (4th Cir 


1944), cert. denied, 3821 U.S. 795: 
_ (1944) , which held: 


Ra An . administrative’ agency, - 


| charged with. the protection of the. pub-" : 


No. 73-1520, 


yer wea ot 


‘ = Tie Faterest is certainly nee recladed E 
from taking. appropriate. action to. that. 
end pecause . of! ‘mistaken | action on. ‘its ym 


- part, in the-past. *.* * ) 


i See also ‘Automebie Cub 0 oft Miohé- 
gam ve Commissioner of Internal 
a Revenue, 353 US. 180, 183 (1957) ; o 
‘United States v.. California, oad 


US. 19, 89-40 (1947); 


é - Appellees allude to J then v. Vir~ 
ae ginta: Color ado Development Corp. bg 
* 295 U.S. 639 (1935), and Wilbur v. 
United States ex. rel. Krushnic, 
280 U.S. 806 (1930). The validity. of 

certain oil shale claims was chal- 


7 “lenged. by the Secretary of the In- 


-- terior for failure to perform certain 


assessment work. The Supreme 
Court held in both cases that the 
claims were “maintained” within the 
meaning of the savings clause, sec- 
--. tion 87, of the Mineral Leasing Act 
of 1920, 30 U.S.C.. $193 (1972). 
Both, decisions suggested that. fail- 
ure to do assessment work gave the 


: | | Government no. ground for forfei- 
~~ ture, but imured only to the benefit 


of relocators. In Hickel v. Ot Shale 
Corp., 400 U.S. 48 (1970), the Su- 


te preme Court coneluded that Hrush- 


- mie and Virginia-Colorado must be 
confined to situations which existed 
in those cases, Z.e., where there had 

< been substantial compliance with the 


- : assessment work requirements ofthe 
- mining laws, 30 U.S.C. § 28 (1970), ; 
_. $0 that “possessory title” ofa claim- ; 
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ae sould not Ba disturbed o on. insub- : ; 
stantial grounds. ar ae | a 


The issue. of. discovery. was. ‘not a 


| joined. in Krushnie. or Virginia~ 
Colorado. Thus, neither decision is. 
pertinent. to. the disposition of the 
case, before us. The mining claims 
herein were not challenged for fail- — 
ure to perform assessment work, but. 
for lack of discovery of a valuable | 
mineral deposit. Accordingly, we 
are not: concerned. with the assess- 
ment work requirements of 30° 
US.C. §28 (1970), but with the | 
question of discovery within the — 
meaning of the mining laws. We 


hold that no discovery of a valuable 


mineral deposit has been established 


on. the claims at issue herein. 

-Appellees’ other arguments have 7 
been fully. considered - and are not 
persuasive. Since its ception the | 


general mining law has been inter- — 


preted. by this ‘Department and the — 
courts to require as a condition of 
discovery. that a mineral be .pres- 


ently marketable. Between 1920 and 


1960 «.a different. standard—pos- 
sible. future marketability—was ap- 
plied to oil shale. Appellees contend 


the application of such standard was 


correct, but, 1f not, must continue to 


bind the Department. We reject 


both contentions. Application. of. . 


such standard to oil shale was con- — - 


trary to the mining law. Its con- 


tinued . application to. oil shale is — 


a 0) Fat 


: contrary to law a in decccaticn 
of the Secretary’s responsibility as _ 
trustee of the public lands for the — 


- people of the United States. 


Accordingly, pursuant to the au- 7 
thority delegated to the Board of - 
Land Appeals by the Secretary of. 


_ the Interior, 43 CFR 4.1, the deci- 
sion of Administr ative Lass Judge 


Dent D. Dalby is. reversed,. and 


Mountain Boy Nos. 6 and 7 placer 
mining claims, and Harold Shoup 


UNITED. STATES v. ‘FRANK W.. WINEGAR Er AL. 
So : dune 88, 1974 | as 


Nos. | L 2, 3 aia: 4 eee mining be 
claims are. declared null and void, 


- Nuwron ERISHBERG, ies 
- Ohief Administrative es ice oe 


We concur: 


Marrin Rrrvo, 
Administrative J udge. 


| Deeeias E. Hinvierguas; - 7 a 
Administrative Judge. 


pee ete 


Ae ow. ‘SCHUNK* - 
tera 1 | eae 


Appea frott decision of the ‘Asieona 


State Office, Bureau: of Land Manage: 
ment, A+6724, declaring: the Mizer 


‘Nos. 55, 60-62 mang claims null and 
void i pets oat oe ase 
Vacated. ee 


- Rules of Betton: Sor eon ‘Authar. 
- ity of the. ities agai vag 
- Practice. : | | 


‘In the exercise of its’ delegated. autliority 
pur suant to 43° CER. 4.1,. the Interior 


Board of Land Appeals need not limit its 


- veview to a narrow issue where to do SO 


would preserve error or inequity. . 


| “Mining Claims: Lands Subject ge 
Mining Claims: 
Validity eee | : 
A permit ‘issued - by the’ Forest Service 
for a transmission ‘line. right-of-way 


‘serve as a withdrawal or. close the land 
to mineral location, A Bureau of Land 
Management decision ‘will be: vacated 
where it invalidated mining claims be- 


 gause they conflicted with a transmission 


line right-of-way : issued under the au- 


thority. of: 16 U.S.C. § 522, . 


3 APPEARANCES: A, W. Schunk, pro 
ge; Richard L. Fowler, Esq., Office of 


General Counsel, U.S. Department. of 


Agriculture, Albuquerque, New. Mex- 
ico, for the. Forest Sevice; William. A. 
Simpson, Manager, Land: Department, 
for the Arizona. Public Service Com- 


pany. 


OPINION. BY ADMINISTRA- 


TIVE JUDGE FISHMAN — 


= 


# Not 1 in , Chronological Order, 


Sune, 28, , 1974 Ka Oh shee de war 
INTERIOR BOARD: or. LAND 


Decided Jt une 2 28, 1974 . 


Pai | of 


APPEALS 


Aching: hpon ne ein 


eked: by the Forest Service, the — 
Arizona State: Office, Bureau of | 
Land. Management. (BLM), 


ren- 
dered a decision. on July 31,.1972, 


- holding the Mizer Nos. 55,. 60;.61 
_  and.62. mining claims invalid inso- _ 
- far as they conflicted with a right- — 


of-way issued in February 1961 by 
the Forest Service, Department of 


Agriculture, to the Arizona Public 


Service Company. The Mizer claims — 
were located in 1970. ‘The decision 
recited that in accordance with 44 


L.D. 513 (1916) the lands covered. . i 


by the right-of-way -were. closed to 


mineral location and that. mining 
Claims located in conflict therewith 


are invalid. 7 
_ A timely appeal was filed i Mr. 


. R. HH. Fairchild on behalf of A. W. 
under 16 U.S.C, §522 (1970) does not 


Schunk on August 15, 1972. Fair- 


child’s authority to act as attorney- __ 
in-fact was confirmed on Septem- *, 
ber 12, 1972, Appellant. does not . 


question the correctness of the de- 


_ cision below. Rather, he argues that 
it would be unfair to deprive him of © 


his investment . in the claims. He | 


states that he is willing to comply | 


with reasonable safety requirements | 
to prevent interference with use. of 


| the right-of-way. — 


“While the appeal is a abject t to a 


Gna because the statement. of 


reasons did not respond to the BLM 
decision, 43 CFR 4.412, to dismiss 
the appeal would. perpetuate, an. 


3 Cron: . Accordingly, and i in recogni- 


tion of its effect. upon appellant’s 
81 I.D. No. 7 
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rights, we address ourselves to the 
decision below.. | 


The Forest Service aes 
BLM to initiate contest proceedings 


: against the Mizer Nos. 55-64 mining 
claims because of lack of discovery. 


- However, BLM declared the Mizer 


Nos. 55, 60 and 62 null and void to 
the extent those claims conflicted 


with a previously issued right-of- 


way for transmission line purposes — 


to a private corporation, Arizona 
Public Service Co. The mining 
claims were located in 1970. The 
right-of-way was authorized in 
1962 by a permit issued under the 
authority of the Act of February 15, 
1901 (31 Stat. 790), 16 U.S.C. § 522 


(48 U.S.C. § 959) (1970). That Act, | 


in pertinent part, provides : 


C ee That any ‘permission given by 
the Secretary’ * * * under the pr ovisions 
of this Act may be revoked by him or his 
suecessor in his, discretion, and shall-not 
-be held to confer any right, or easement, 
or interest in, "to, or over any national 
forest [public land, reservation or park]. 


‘The plain meaning of the statute 
authorizes the issuance of permits — 


which create no rights in land and 
by. the statutory terms do not close 


land to the operation of the general 


land laws. A permit under the Act 
is nonexclusive. ‘This concept ac- 


cords with Wilcow v. J ackson, 38 - 


U.S. (13, Pet.) 498 (1839), and is 
reiterated in the Forest Service 


Manual § 2811. 24, In Wilcou, J ack- | 


son sought to enter lands at Ft. 
Dearborn: in Chicago even as the 
Army vacated the post. However, 


the Indian Department was then — 


using the vacated premises. for 


warehousing and other rel ated pur- 
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poses. Jackson’s entry was thwarted. 


The Supreme Court held that when 


a tract of land is severed from the. 


mass of the public domain it is not — 
Subject to appropriation under the 


general land Jaws. Lands used by 


_the Government for public purposes 


aLe SO appropriated. This case serves 
as the basis for the Instructions at 


44 L.D. 859 (1915) and 44 L.D. 513 


(1916). The Instructions .concern | 
telephone lines ‘or like structures, 


-coristructed, maintained and oper- 
ated by the United States over - 


public lands under the authority of 


certain appropriation acts. They do 


not refer, explicitly or implicitly, to 
privately owned, maintained or op- 


erated - lines. It was directed. that. 


where entry is made on lands upon 
which the United States had con- 
structed telephone, telegraph, or 


other improvements the entry is sub- 


ject.to the continued use by the Gov- 
ernment and the patent would be so 


noted. To similar effect see 48 CER 7 


1821.4-1, 2801.12.21 
‘The Depatincnt adheres to the 


Wileow rude. The same rule is appli- . 
cable in the National Forests. The 
Forest Service Manual, § 2811.25, 
_ States that lands eceipied or used 


. 48 CFR, § 1821. 4-1 Notation -of' rights. of- 


way. 
“(a) In order that all persons making entry 


of publie Jands which are affected by Tights- 


of-way may have -actual notice thereof, a 
reference to such right-of-way should be made 
upon the original entry papers and upon the 
notice of allowance of the application issued to: 
the entryman.” 
- 48 CFR § 2801. ae Disposals subject to 
right- of- “way: 
SAT persons entering or otherwise appro- 
epatng a tract of public land, to part of. which 
a right-of-way has attacbed under the regula- 
tions in this part, take the land subject to 


Such right-of-way and without deduction of the | 


area included in the right-of-way.” _ 


oe cumstances. 


4011 


sy “nde a : special use permit. are. 
closed to mineral entry in such cir- 
| Forest. Service. 
Manual provision cites United — 


‘The. 


States v. Mobley, 45 F. Supp. 407 
(NLD. Calif. 1942); and Schaub v. 
United: States, 207 F. 2d 325 a 
Cir, 1953). | 


In & obley, the Court Raa that! . 


the discovery of-a valuable mineral 
had been made upon: the mining 
claims. The discussion concerning 
_ the impact of the special use permit 
_as. closing the land to the opera- 


fore be regarded as obiter dicta. As 
. to. the abortive attempt to locate a 
mining claim, the ae ae at 
page. aaa 

‘We conclude that. neither defendant 
has ‘any: valid right, possessory or other, 


_ which he or she can assert against the 


‘Government. of the United States, or any 
of its permittees, and that. the: Govern- 


ment is entitled to a decree quieting its 


‘title to the parcel of. land, as prayed for 
in its complaint, anda permanent in- 
junction. enjoining the defendants from 
asserting any right: to it or interfering 
with the possession of any. persons act- 
ing under the anthority of the Govern- 
ment. . 


‘In Schauba material site had been 
designated for use in connection 
with Federal Aid Highway con- 


struction under 23 U.S.C. §18 


(1946), now § 317 (1970). The ma- 


‘terial pit was also designated for 

“special use under the Act of March — 

80, 1948, 62 Stat. 100 (formerly 48 
Under that 


U.S.C. § 341 (1954). 
Act the Secretary of Agriculture 


. AW. SCHUNEK  °) 
June 28, 1974 


laws: 


- The Court held that the fadeval use 
of the lands for material site pur-- 
. poses ‘effectively closed the lands 

3 : from further appropriation. . a7 

_tion.of the mining laws may there- - 


408 


may authorize. use of agonal ‘gorést _ 
lands in Alaska for various | ae » 
poses: | 3 


 * * and sian such permits. have | 


) been issued and so Jong ‘as they. con- 
tinue. in full force and effeet the Jands ; 
‘therein described shall not be subject. to 
location, entry, or. appropriation, . under 
the public land laws or mining laws, or — 


to disposition under the mineral easing 
* * 


-In Schaub the mineral claimant : 
seaeht to. acquire mineral materials — 
which were then being mined by or 


for the United States for federal 
MISO sn = oe ees 


But where the Forest eee pro- 


posed an administrative site, sur- 


veyed | the parcel for that’ purpose 


_in 1909, and had made minimumim- — 


provements which subsequently ‘be- 
came derelict, the Department held 


‘that the mere proposal for construc- 


tion was insufficient to effect. the — 
withdrawal of any unimproved 
land from mineral location. United 
States Vv. Crocker, 60 I.D. 285 


(1949). In citing the 44 L.D. In- 
structions, mandate was given that 


the telephone lines and a road con- 
structed and used on public lands ~ 
do not withdraw the land, but. the 


‘telephone lines and the road could 
be excepted from the patent. 


We note that as early as 1922 the 
Wades Power Commission and the 


Department recognized that lands | 
_ withdrawn or classified for power — 
~ po for transmission ines and | 


: fama within. permits, or approved 

if ‘rights- of- -way, . issued | 
U.S.C. 88 420 and 523, and 43 U.S.C. 

- $961, should and must remain open 

— to ice subject to the provisions 
of section 24 of the Federal Power 
Act, 16.U.S.C. § 818 (1970).? In this 
. case, the permit, issued. under an.au- 
thority which cannot. “confer any 


right, or easement, or interest in, to 


or over any aaron forest: lands, 


‘created no vested interest in the — 


land.” The: utility company holds 
nothing more than a revocable per- 
mit to. maintain a transmission line. 


- At most, it may be afforded the pro- 


oe tection outlined in Crocker, supra, 
- and 48 CFR 2801.1-2. oo. 


We have considered the briefs ; 


_ filed by the parties pursuant to our 
order of March 12, 1974. Nothing 
- contained in the briefs vitiates our 
-eonclusion that the issuance of a 


= permit for-a privately owned trans- . 


mission line right-of-way by the 
Forest Service does not segregate 


or withdraw the land covered © 
_ thereby oe the ‘Operation of the 


243 CEFR gs 2344, 2 General determination 
“under section 24: 
“(a) On April By 1922, the Federal Power 


“Commission. made a -general determination — 


‘‘that where lands of: the United States ‘have 
heretofore heen, or hereafter may be, reserved 


“or classified as powersites, such reservation or 


=classification being made ‘solely because such 
lands are either occupied by power transmis- 
sion lines or their occupancy and use for ‘such 
‘purposes has been applied for or authorized 
under appropriate laws of the United States, 


and such lands have otlierwise no value for | 


Power purposes, and are not: occupied in tres- 
pass, the commission determines that the value 
of such lands so’ reserved or classified or so 
applied - for: or..authorized, will. not . be <in- 


 jured or destroyed for the purposes of power. 


development by location, entry or ‘selection 


“under - the public land: laws, subject - to. the 


preservation of section 24 of the Federal Water 
Power Act.’ 2 
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under” 16 


I CONCUR: 


eee 


muting laws. Southern I daho Conf. . 


Ass'n. of Seventh Day Adventists 

“y. United States, 418 F; 2d 411:(9th — 
“Cir, 1969), is: not’ to the contrary; 
“a toaterial site granted under 28 
USC. 8 817 (1970) ‘is clearly an 
| appropriation of the land. That is 
‘so by reason of the specific language 
of the Federal Aid Highway Act, 
apart’ from any other considerations 
which may be pertinent.:: i 


No authority has: been Sted for 
ihe application of Forest Service 


Manual ‘sec. 2811.25 to the factual 
~ situation herein: 


General with- 
drawal authority is delegated to the. | 
Secretary of the Interior. 43 U.S.C. 


§§ 141-42 (1970); Executive Order 


No. 10355, 17 F.R. 4831. Since the — 
private use of Arizona Public Serv- — 
ice is not a use by the United States — 


within the ambit.of 44 L.D. 359 or 


44. L.D. 518, the permit does not, by 
virtue of ihe 44. Ji... doctrines, 
serve to withdraw the land from the 
operation of the mining laws. The © 


mining claims are not invalid for 
the reasons assigned by the Bureau 


of Land: Management or by reason 


of the lands being affected by a 
‘transmission | 
granted under the 1901 Act. 


line right-of-way 


Therefore, pursuant to the au- 


thority delegated by the Secretary, 
to the Board of Land Appeals, 438 


CFR 4.1, contestant’s motion for 


dismissal. of the appeal is denied 
and the decision below is vacated. 


| Frebertox, FIsmaan, 
Administrative J Fuge. 


JosepH W. Coe: | 


Administrative Judge. 


4017 °>. : Lo ee ee 


an ADMINISTRATIVE | 


PART 


- <a AQTeS absolntely 7 with the shold 
= ing” in the majority’ opinion. ~The 
Forest. Service ‘cannot withdraw 
public domain lands. from: the oper- 

_ ation. of the Federal laws relating 
to the use and disposition. of such 
lands by. issuing a special use ‘per- 
mit to a non-federal applicant, save 
‘only where a statute specifically 

- provides that a permit will have. 
such effect. In the absence of a for- 


mal withdrawal, the extent. of an 


appropriation of lands by the Gov- 
ernment for a valid federal use 1s 
determined. by the extent of the im-— 
provements — and actual use and 
occupancy. of the land for such pur- 
poses. A. J. Hatches, A-29079 (De- — 
cember 4, 1962) and cases cited 
af. Instructions, 44 L.D. 
513 (1916) ; see also Rights of 

Reserves—Jurisdic- 7 
tion, 838 L.D. 609 - (1905). The 

Secretary of Agriculture is not ex- 

pressly or impliedly authorized to 

withdraw unimproved national for- 


therein; 


Way—F orest - 


est. land from mining. location. 


Onited States Vv. Crocker, 60 LD. : 


285 (1949). 


‘The purpose of this separate one 


currence is not only to emphasize 


my agreement with the majority 
view regarding the nonsegregative 


effect of a special use permit issued 


by the Forest Service. under these 


circumstances, but. also to further 


_explore the. authority by which this. 
- Board ney review @ case on appeal 


op uber We SOHO Pe: Ate 
June 28, foe 


_ JUDGE | 
STUEBING _ CONCURRING 
IN PART; DISSENTING IN 


| 405. : 


despite a serious procedural defici- 
ency. 3 | 
The case. has not hen properly — 


brought before us, having been pre- 


sented by one who is not authorized. 


to practice. Qualifications to prac- “ 


tice before the Department. of the. 


Interior are prescribed. by. 48 CFR: 


Part 1. One who does not appear to — 
fall within any of the categories of 


_ persons ‘authorized to practice does 
not become so qualified inerely be- 
- cause he is designated “attorney in 


fact” for the appellant, and an ap-- 
peal brought by one not eligible to 


practice +18 subject: to’ dismissal.: 
. Henry” “FL. Ledger, 13 TBLA 356° 
(1973). The appeal is therefore sub- 


ject to dismissal. The majority find 


that it is nevertheless within the 
scope of its authority to disregard’ 
the procedural’ deficiency and con-— 


sider the matter on its merits, not- 
ing that dismissal for this reason 
is not mandatory. I. agree. However, 


the Board has no inherent authority- 


of its own. It exercises only the dele- 
gated authority of the Secretary of 
the Interior, and unless the Secre-. 
tary has authority to consider such 
an appeal on its merits and has. 
delegated that authority to this 


Board, the appeal must. be dis- 
‘missed: | 


However, 3 has been eae re- 
peatedly that as long: as public lands. 
remain under the care and control 
of the Department its power to in- 
quire into the extent and validity 
of rights.claimed against the Gov- — 


ernment and to correct its.own er-- _ 


rors ;does not: cease. George : 


7 Ramsey, 58 LD. 272, 304 (ims), 


406 ? 


and cases cited therein. In age 


v. United States Land Ass’n., 142 


U.S. 161, 181 (1891), the United 


States Supreme Court. held: 


It makes no difference whether the ap- ? 
peal is in regular form according to the 2 


established rules. of the Department, or 


whether the Secretary on his own motion, : 
knowing that injustice is about to “be. 
done by some action. of the Commissioner, . 


takes. up. the case and. disposes of It in - 
a oe 


accordance with law- and Justice. 


In. Pueblo of San toe Be 
L.D.. 488, 494 (BBD). =e 


Lamar stated : 


‘The'statutes in aur whole ae 


ness of the Department: under the: Su- 


pervision “of the Secretary, invest him 
with authority to review, reverse, amend, 


aunul or, affirm all proceedings in the. 


Department having for their ultimate ob- 
ject to securé the: alienation. of any por- 


tion of the publiclands, or the adjustment: 


of. private. claims to lands with. a-just 


. regard to the rights of the public and. 
> of private parties.. Such supervision may. 
be exercised’ by direct orders or by re- 
view on appeals. “The mode in which the’ 
supervision shall be. ‘exercised in the ab-.— 


sence. of statutory: direction may ‘be. pre- 


scribed by. such rules and regulations as. 
the Secretary may adopt. When proceed-- 
ings affecting titles to lands are before 
the Department the power of supervision 
may be papa by the Secretary 
- not these proceedings: are. 


whether. . 
called. to: a attention by formal] notice 


or by appeal. It is sufficient that they are. 
brought to his notice. The rules pre-. 


scribed are designed to facilitate the De- 


partment in the despatch of business, not — 


to aaah oe supervision of the’ Secre- 
tary. * * . 
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question onenee this Board. also 


has that authority. 


The regulation, 48 CFR 4, 4, pro~ 
vides i in part: 7 


§ 4.1 Scope of ‘authority 5 “applicable | 
regulations. ; 2. 
‘The Office of. ‘Hearings and ‘Appeals. 
headed by a Director, ig an authorized. 


representative of the Secretary for the 


purpose of hearing, considering and ‘de-. 
termining, as fully and finally as might 


the. Secretary, matters. within: the juris-. 


| diction of the Department involving hear- 
ings, and appeals and other review func- 


tions of the Secretary. 


— e . a e * e i a x 


@) ‘Boandoy Land Appeals. The Board ‘ 


a decides finally for the Department ap. 
-_peals to the head of the Department from : 


decisions. rendered :. by Departmental. : 
officials relating to .the. use. and. dis-. 


position of public lands and. their rez. ° 


sources and the. use and disposition of. 
mnineral, resources in certain acquired - 
lands of the United States and in the 
submerged ‘lands. of -the Outer Con-” 
tinental. -Shelf. Special; procedures 
for’ hearings, appeals and contests. in. 
public lands cases are contained in Sub- . 
part E of this part. | 7 

‘Since the Office of aoe and | 
Appeals has authority to hear, con- 
sider and determine “as fully and. 
finally as might the Secretary, 
matters within the jurisdiction of 
” involving public 


land matters, inter alia, and that 


| specific function (as to public land . 


matters) 1 is vested in this Board, we 
may consider an appeal on its 
merits, despite | procedural defi- 


» giencies, where sufficient reason for 
ieee the ee ve wath 
ity to consider and decide a case in 
which there is. a defective appeal. 
This brings to the ees the 


so doing is apparent and dismissal i 1S 
not required by regulation. — 

~The case at bar involves a fun- 
damental - ‘misconception of land. 
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ESTATE OF IRENA (IRENE a 


(CROWNECK HAWK : 407 


(DECEASED, CHEYENNE UNALLOTTED) = 
| July 10, 1974 Se 


status on thie ae of a field official: : 


of the Bureau of Land “Manage- 
ment. To avoid an unjust result in 
this instance and to prevent the 
perpetuation and repetition. of 
the error in future cases, it is en- 


tirely appropriate that we review - 


and decide the matter. on.its merits. 
This action in no way. obligates us 
to accord similar’ consideration’ to 
other cases involving the same kind 


of procedural deficiency. Such cases _ 
Red Bird, Wilma Red - ‘Bird ‘Dyer, 


Joseph (I oe) Red Bird, Ivene Red Bird 
‘Yellow Hawk Goodbear, appellees. ca 


continue te be ‘Subject to dismissal. 


~“Epwanp W. Sroimnic;” - 
_ Administrative J aie ae 


| ESTATE OF IRENA (IRENE) ( cROW- | 
_ NECK HAWK ECEARED CHEY- ae: 


| _ENNE| UNALLOTTED) 
a BIA 1 


Appeal fans an. ‘Administrative Law : 
Judge's: order z denyane Peano for re- 


hearing. . 


- Afirmed. 
: 370. 0 ‘Indian Probate: Rete: 
‘Generally “aie: 


A.request for a rehearing that submits: no 
mew evidence and alleges no additional 
grounds for reconsideration than was 
presented at an earlier appeal for a 
: rehearing, will be denied. oe 


3¢0:0. Indian. Probate: : Spolein ys 


Generally 


A petition for rehearing based on evi- 
dence which fails effectively. to contro- 


vert..the basis for the initial decision in 


the matter, will be rejected. 


’ Decided July 1 10, 197) 


130.3 Tadian eee reerre Reaine 
istrative Law Judge as Trier of Facts. 
When the views. of witnesses. are. con- 


flicting, the findings of the Administra- | 
tive Law J udge, as the Trier of Facts 


and as one who had the opportunity to 
observe the witnesses, ° shall be - een 
or eat weight. 0 


APPEARANCES: C. C. ene attor- 
ney for.appellant, Lena Abbie Big Bear 


Yellow Eagle; J ohn W. Donley, attor- — 


ney for David Fan Man, Sr., Bill Junior | 


OPINION BY porta - 
_TIVE JUDGE WILSON 


a IN TERI OR. B OARD. OF. 
ad NW DI AN: APPEALS | 


cen Abbio. Yellow Eagle, ee 
inafter referred to as: appellant; _ 
through her attorney, CoC, Arney, 


has filed with this Board an ap- 
peal from an Administrative Law 
| Judge’s denial. of her peehone for 3 3 
rehearing. 7 


According to a mecord Te ena 
( Irene) Crowneck . Hawk, herein-— 
after referred. to as the testatrix, 
died testate January 9; 1972. Hear- 


ings were held on July 17, 1972,and 


November 1, 1972, for. the purpose 
of. eet nie ae heirs at-law, 
considering ¢laims against her es- 
tate and probating her last’ wills and 
testaments, dated October 22, 1971, 
and June 10,1957... 
"Thereafter, on J. anuary 19, 1973, 3, 


i Administrative Law Judge J anh EF. 
: (Curran issued and entered ¢ an order, | 


October 2251971, was: disapproved 


‘and her: tase ‘vill and: testament, 


dated. June 10, 1957, approved. 


The appellant, the sole devisee 
and. beneficiary under’ ‘the disap- 
: ‘proved last. will” and, testament. of 
- October 22, 1971, filed a petition for 


rehearing in the matter under date 
of March 18, 1973, alleging i In sup- 
| port thereof the ‘following reasons: 


. 4. ‘Upon, newly, discovered evidence, as 
seb. forth -by the attached | Affidavits, 
marked . EXHIBITS “A” and. “By” and 
the reason “said new evidence was ae 
_ presented at the’ prior. hearings. Was be- — 
_ cause the. witnesses .were. not ; available: 


at that ‘time. 


2, The testimony of Dr. John’ Tiser. a 


upon which the Hearing Examiner placed: ‘mental’ ‘capacity ‘to execute the 


such. great: ‘importance, ‘is: not ‘complete 
in. that on page 82. of the. transcript of 


the hearing held on November 1, 1972, 


the: Doctor. ‘testified: ‘that: the decedent 
was: suffering. from senility due to arterio- 
sclerotic condition ; and on page 84 of the 
transcript the Doctor testified. that none 


a of the medications prescribed by. him 


were for arteriosclerosis : and that he may 
‘not have given her any. | 


The Judge on. May 8. 8, 197 3, ‘denied 


the petition for rehearing aus the 


following reasons : 


1. Attached to the pstions are affidavits 


; ‘of Medicine Woman Big Nose and Lillie 


Armstrong who State that they visited 
with the decedent in August and Septem- 

ber of 1971 .and that she: was. mentally 
competent. The: testimony of these. per- 


sons on. 2. rehearing would he merely — 


cumulative testimony. Erma Gean ‘Tso- 
 taddle and. Sarah Heap of Birds both 


| testified at the hearing on November 1, 
1972, that’ ‘the decedent . was competent. 


during: that | ‘period - of time. (Tr. 42, 48, 


48, 49) It isa general rule of law, that 
a new trial. or rehearing will not be 
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i where. among other things, ‘the tas” ‘granted ‘on grounds of newly discovered 


tatrix’s last will and. testament of ¢ 


evidence if such evidence is only cumu- 


lative i in: mature. (See. Green-v. Burns, 204: 


Okla. 415, 230 P. ond 892, 1951.) | 
“9. The transcript is complete and accu: . 
tate. as to ‘the. testimony of “Dr.- John 


‘Huser. (Gus 80-85) Dr. Huser. testified 


that . the: ‘decedent - had ‘a. “generalized 
arteriosclerotic” condition. (Tr. 81) In 
answer to. a question as to whether he 


prescribed medication for arteriosclerosis, 


Dr. Huser testified that, “No, so I may 
not. have given her any,. I didn’t check 
the. record. that. closely”. (ir. 84) The 


: testimony. of Dr. John. Huser is cleaY; 


cogent | and consistent: as. to ‘the mental 7 
condition of the decedent. | 


It is from’ the foregoing denial | 

‘that: the. appeal herein has been — 
taken, The appellant, in support of 
her appeal, in essence alleges (1) 


that testatrix had the requisite 


last will: and. testament dated: Octo- 
ber 22, 1971, and (2) that’ the last 


will and testament. dated June 10, 
1957, as approved, was not properly | 
| witnessed and attested to. , 


The evidence, regarding above 


Item (1), is disputed : and pues 


according to the record. . 


In situations where ‘testimony 
presented by opposing parties is 
conflicting and highly disputed, the — 
decision of the Judge, as the trier 
of the facts, should be given great 
weight for the reason that he had 


the opportunity to observe the wit- 
nesses and to evaluate their testi- 
mony directly. Estate of Sam Pierre 
Alexander, TA-~918, Gira %, 
1960 and February 7, 1961). 


. The > ‘appellant’s. contention. set- ; 


fort in above Item (2) wenote was 
considered’ and disposed of by the 


J udge 1 in his Order ‘Approyiiig Y Will | 
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ees CHEYENNE UNALLOTTED) 
: July 10, neu | 


and Deeane Diswibutions dated 
January 19, 1973, copy. whereof 1s 


attached hereto as Appendix “A” 


and made a part hereof, and we see 
no reason to reconsider it herein. 


‘Having reviewed and considered 


the record, the Board finds that the 


appellant his shown no compelling | 


reason why the findings set forth in 
the Administrative a4 Judge’s 
Order Denying Petition For Re- 
hearing of May 8, 1973, copy 
whereof is attached hereto as Ap- 
pendix “B” and made a part hereof, 
should not be affirmed. 


NOW, THEREFORE. by virtue 


of the authority delegated to the 
Board of Indian Appeals by the 


Secretary of the Interior, 48 CFR. 


4.1, the order of the Administrative 
Law Judge, dated May 8, 1973, be 
and the same is hereby | AF- 
FIRMED and the appeal herein 1 1S 
DISMISSED. | 


This decision — 1s final for he 
Department. 2 ao 


Axmxanper H. Wuson, 


Administrative J udge. 
i CONCUR: 


. . ‘Mrrewenn, Je ‘Sasacn, - 
Administrative Fudge. 


APPENDIX vA” 


IN THE MATTER OF THE 
ESTATE OF: Irena (Irene) 
-Crowneck - Hawk, deceased Shey: 
ene Unallottee 


ORDER APPROVING WILL 
AND DECREEING DISTRI- 
BUTION 3 a | 


This’ case coming on ‘to be heard 
before the Administrative Law Judge, . 
Office of Hearings and Appeals, Tulsa, » 
Oklahoma, and upon submission of the 
evidence, the following facts and con- 


- elusious of law are found: 


1. Notices of hearing on this extate 


| were duly served oe posted as required . 


by law. 
2: A hearing was held at Concho & > 


"Weatherford, Oklahoma, on July 17 & 
November 1, 1972, for the purpose of as- 
 eertaining the heirs at law of the dece- 
’ dent, claims against the estate, if any, 


and the probate of the purported last will - 


and testament dated October 22, 1971; | 


and June 10, 1957. 

3. The. decedent died on January 9, 
1972; at the age of 75, a resident of the | 
State of Oklahoma. — | 

4, The Administrative Law J ie has 
jurisdiction of the auhiect mater of this 
proceeding. 

8. The following are. the heirs at law 


of the decedent,.. determined in accord- 


ance with the laws of the State of Okla- 
homa, whose shares in the. estate. had 
the decedent died intestate, would be: — 
- Nettie Black: Tyler Starr (White, Buf 
falo. eoman); eee Unallots Aunt, 


ATL 


6. ‘The decedent owned trust. or re- 
stricted. property hereinafter described. . 
7. (A): Under the terms of the last will 


and testament dated October 22, 1971, the 


decedent devised all of her property to 
Lena Abbie Yellow Eagle. This .will. was 


, contested. on the ground that the dece- 
dent did not have the testamentary capac: 


ity ‘to | make the will. This. will _ was. 
drafted by a local attorney in Weather- | 
ford, Oklahoma, and the evidence shows 
that the will was executed 3 in ‘the 1 manner “g 
ped: oe daw. Sa hare 
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(B) There was sontietne evidence : as | 


to the testamentary capacity of the dece- 


dent at the time of the execution of the | 
said will. Lola Little Bird; the owner and 


operator of a nursing home, testified that 
the decedent was a patient in the nursing 
home during the period from November 
of 1970 until July of 1971. She testified 
that the decedent did not know what 


property she owned and was very difficult 


to communicate with because she spolxe 
primarily in the Indian language. She 
also testified as to the conduct, of the de- 
cedent which would indicate her. incom- 
petency (Tr. 55, 56,57). 


(C) Alma N. Johnson, the Director of | 
Nurses at the Methodist Nursing Home, » 


Clinton, Oklahoma, testified that the de- 


. cedent was admitted to the nursing home ~ 


on December 1, 1971; discharged on De- 
cember 16, 1971, readmitted on January 


yolk 1972, and: died on January 9, 1972. 


(Tr. 61). She testified as to the conduct 
of the decedent which ‘would indicate 
incompetency and she further testified 


that the decedent “didn’t seem. to know 


and understand what was going on” A Tr. 
62), 

(CD) Dr. John M. Huser, 
that the decedent. was his patient while 


she was in the nursing nome. He testified | 
that the hci “had. a. moderately 


severe senility * * one mae not in con- 
tact. with. . reality ** * she was- . dis- 
orientated much of the. time,: talked 
irrationally’” (Tr. 82). He further: testi- 
fied that she was not capable of recog- 


nizing her relatives and did not know. 


what pr operty she owned. Dr. Huser tes- 


tified’.that her condition would not im-_ 


prove but would gradually “get worse” 
. ( Tr; 83). 


( E) The testimony of Dr. Huser as na 
the mental condition of the decedent must . 


| be given substantial weight. (See Ameri- 
can. National Red Cross V. Gumberts, 207 


: Okl1 96, 247 P, dq 735, 739.) All the medical | 


evidence supported the contention. that 
the decedent did not possess-the-testa- 


mentary capacity to make the will dated 


October 22, 1971, and said will should 
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| night, Vol. 


| Hays, Jr., 3 | 
- ceased. She further testified that the de- 


Jr. testified . 


[SL L.D. 


be discopeaved:. (Ss See Williams Y. . Bone 
43 nee aa October 24, 
1972.) 

- § (A) a-prior will dated quis 10,. 1957, 
was submitted for probate. Under the 
terms of this. will, the: decedent devised 
a certain allotment to Wilma Red Bird, 


_ but the devise is ineffective for the reason 
that she did not own/the.allotment at the 


time of her death. The decedent made 
specific devises to Irene Red Bird Yellow 
Hawk, Bill Junior Red Bird, David Fan 


‘Man and the rest and residue of her 
estate she devised to Joe Red Bird. 


(B) Rosa White Thunder, a. witness 
to said will, testified that she was preseut 
with the decedent when she discussed the 
preparation of the will with James M. 
the scrivener who is now de- 


cedent. requested her to witness the wil! 
and she identified her signature, and she 


_ testified that the decedent signed the will 
in her presence (Tr. 74). It is noted that 
attached. to the will is a certificate show- 


ing that Rosa White Thunder acted as 


interpreter for the decedent in connec- | 


tion with the preparation of the will, a 
In this connection, one witness testified 
that the decedent ‘could not speak: Eng- 
lish (Tr. 48). 

(CO). Leo: Dericksweiller identified his 
signature as one of the attesting wit- 
nesses, but he did not have any recollec- 
tion concerning the execution of the wilk 
(TY, 69). | 

(D) Attached to the will. dated. June 
10, 1957, are affidavits of the decedent, 
the attesting witnesses and the scrivener 
concerning the execution of the will. This. 
is a “self proved” will. The fact that the 
evidence failed to éstablish that the two 
attesting- witnesses. did not sign the wilk 
in the presence of each other does not 
invalidate the will. 43 CFR 4.260(a) only 


requires that the will be “attested by two 


disinterested adult witness”. A failure on 
the part of the decedent to request spe- 


cifically that one act as a witness to her 


will. does not constitute lack. of due exe- 
cution, (See Estate of Annie Devereaux 


Howard, IA-884, December 17, 1959,» 
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(DECEASED: CHEYENNE UNALLOTTED) 
July 10, 1974 


The will dated June 10, 1957, should be 
approved. 

. NOW, ‘THEREFORE, ee virtue of the 
power and authority vested in the Secre- 
tary. of the Interior by Section 2.of the 
Act of June 25, 1910 (25 USC'373), and 
‘other applicable statutes, and pursuant 
to 43 CFR 4, 77 IS ORDHRED that the 


‘last will and testament dated October 22, 


1971, be and the same is hereby dis- 
approved, and Jf IS. FURTHER 
ORDERED that the will dated June 10, 

1957, be and the same is hereby approved. 


IT IS ORDERED that the Superin-— 


‘tendent will cause to be made a distribu- 


tion of the trust or restricted estate of — 


the decedent in accordance with said will 
dated June 10, 1957, subject to payment 


of the probate fee and allowed claim as 


follows : 

_ To Irene Red Bird Yellow Hawk Good- 
bear, Cheyenne Unallottee and devisee, 
the following: 

An undivided % interest in the allot- 
ment of Holy Woman Cheyenne. #2054, 
described as the NW/4 Sec. 25-17N-18 
W.5.4. Min Orlahoma:: containing 160 
acres, 

To David Fan Man, Sr, Cheyenne Un- 
_allottee and devisee, the following: 

All of the allotment. of Crow. Neck, 
Cheyenne #2166, described as the SH/4 
Sec. 34-19N-I13 W., I. M., in Oklaboma, 
containing 160-acres. ~ . 

To Bill Junior Red Bird, Cheyenne Un- 
allottee and devisee, the following: 


An undivided 14 interest in the allot- 


ment of Hawk, Cheyenne #20538, de- 
scribed as Lots 1, 2, 3,4, 5 and SW/4 


NE/4 sec. 25-17N-13. W., I. M., in. Okla- 
homa, containing 139. 48, acres more or 


less. 
To J oe Red Bird, Gneveni Unallottee 
and residuary beneficiary, all of the trust 


or restricted property listed in the inven-. | 
‘Big Bear Yellow Eagle, an. interested 
party, being the beneficiary: under. @ pur- 


tory of the Concho Agency dated Febru- 


ary 28, 1972, except Cheyenne Allotments | 


2053, 2054 and. 2166, and all other trust 


or restricted property of the decedent not | 


otherwise disposed of under ne terms of 


said will, if any there be. 


IT IS FURTHER ORDERED. tliat dis- 


tribution of the estate to the devisees be 


stayed pending a ruling on. the‘ applica- 


‘tion of Donley & McMillin,’ Attorneys at 
Law, 118: N. Broadway, Weatherford, 
‘Oklahoma, for allowance of attorney fees,. 


except for the payment of a claim here< 


-inafter. set. forth.. 


The claim of Irvin Nicholson, Rockcliff 
Memorial, 688 North Sixth Street, Clin- 
ton, Oklahoma .78601, in the amount of 
$375.95, covering the purchase of a-grave _ 
marker, is hereby allowed and is to be 
paid from funds now held or accruing to 


the credit of the estate, subject to pay- 


ment of the probate fee. 

The trust or restricted estate of the 
decedent- having been appraised at $75,- 
650.70, a probate fee of $75.00 will be 
collected ‘by the Superintendent or other — 
officer in charge in accordance with the. 
authority found in me Act of J salen 24, 
1928 (25 USO 377). a 


Done at the City of Tulsa, Okla- 


Dia and one Ji anuary. 19, 1977. | 


| Joun F. Cua | 
Administrative Law J udge. 


"APPENDIX 3 | 


WT THE MATTER OF THE ES- | 
TATE OF: Irena (Irene) Crow- 
neck Hawk, deceased ‘Cheyenne 
| Unallottee be 


_ PETITION Ss FOR I ‘REHEAR. 


ING DENIED 


On March 15, 1978, Lena Abbie , (Abie) 


ported will dated October. 22, 1971, filed 


a petition for rehearing of the Order. 
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Approving Will and Decreeing Distribu-. 


tion dated January 19, 1973. 
The grounds for rehearing set Zorn in 
the petition are as follows: 

41. Newly discovered evidence; ‘ond 

2. That: the testimony of Dr. 
-Huser is not complete and is inconsis- 
tent in that he testified that the decedent 
-had an darteriosclerotic condition, 
did ‘not. prescribe’ medication. for . that 
condition. : 

The petition for rehearing should be 
‘denied for the following reasons: 

1. Attached to the Serene are af- 
‘fidavits of Medicine Woman Big Nose 
and Lillie Armstrong who state that they 
visited with the decedent in August 
and, September of 1971 and that she was 
' mentally competent. The testimony of 
these persons on a rehearing would be 
merely cumulative testimony. Erma Gean 
Tsotaddle and Sarah Heap of Birds both 
testified at the hearing on Novem- 
‘ber 1, 1972, that the decedent was com- 
petent during that period of time. (Tr. 
42, 48, 48, 49.) It is a general rule of 
Jaw that a new trial or rehearing will 


not be granted on grounds of newly dis~ 


- covered evidence if such evidence is only 
cumulative ‘in nature. 
Burns, 204 Okla. 415, 230 P. 2nd 892, 
~ 1951.) 

2. The fcansdetnks is complete and ac- 
curate as to the testimony of Dr. John 
Huser. (Tr. 80-85) Dr. Huser testified 
that the decedent had a “generalized 
arteriosclerotic” condition. (Tr. 81) In 


answer to a question as to whether he | 


‘prescribed medication for arteriosclero- 
‘sis, Dr. Huser testified that, “No, so I 
may not have given her any, I didn’t 
check the record that closely”. (Tr, 84) 
The testimony of Dr. John Huser.is clear, 
cogent and consistent as to the mental 
eondition of the decedent. 


Ester Waters (Black Wolf) alga filed a 
petition for: rehearing. alleging that she 
‘was an heir-at law and objecting to the 
‘will of the decedent’ for the reason ‘that 

“she always writes her own name”. The 
‘petition shows that: she is a second cousin 
of the. decedent. In the Order in this 


DECISIONS OF THE .DEPARTMENT 


John. 


but: 


(See Green vy. 7 


OF THE INTERIOR [81 LD. 


“ease, it is determined that Nettie Black 


Tyler Starr, an aunt of the decedent, “is 


_the:sole and only heir at law. Under Sub- 


section 6, Section 213, Title 84, 


Oklahoma Statutes, 1971,. Mrs. Starr is 


the next of kin and the sole heir of the 
decedent. (See In Re Humphrey's Hs- 


tate, 141 P, 2nd 993, Ok1, 1943.) 


As to the objection to the will, the 
decedent signed her name to the June 10, 


-.1957 will which was approved. The peti- 


tion: of Ester Waters: ead Wolf) 


should be denied. 


NOW, THEREFORE, by rte of the 
power and authority vested in the Sec- 


-retary of the Interior by the Act of 


June 25, 1910, as amended by the Act of 
February 14, 1918 (25 USC 872, 373), 


and other applicable statutes, and: pur- 


suant to 43 OFR 4.241 (b), IT IS 


ORDERED that the separate petitions 


for rehearing of Lena Abbie (Abie) Big 


Bear Yellow Hagle and Ester Waters 


(Black Wolf) be and the same are hereby 
denied. 


Done at Tulsa, ‘Ouse: this 


‘8th day of May 1973. | 


 Joun F. CurRAN, © 
 Admimstrative Law Judge. 
-DIEDRICH BROS. ET AL. 
Vz. 
BUREAU OF RECLAMATION 


OHA 72-BR-1 | 
Decided J ne 1 Led 9 | 


Appeal ai a decision by an Assistant 


: ‘Regional Director, Bureau of Reclama- 
tion, canceling water rights, | 


_ Reversed and remanded. 


‘Water and Water Rights: ‘Reclamation 
Projects: True Consideration _ : 


~The term. “true consideraton” ‘in section 
46 of the Omnibus. Adjustment Act of 


1926 means the actual benefit or detri- 
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ment or combination thereof. accepted by 
| the holder of eXcess land as the induce- 


ment. for an agreement to sell, 43 U.S. C. 7 based upon. statutory authority 


granted to the Secretary of the In- 


§ 423 (e) (1970). 


Water and Water Rights: Reclamation 
Projects: Fraudulent Representation 


To support a finding of “fraudulent rep- 
resentation,” based upon a failure to dis- 
elose to the Government the “true con- 
sideration” for the sale of excess land, 
the evidence must: elearly show that the 
alleged fraud feasor intended to deceive 
and that there was reliance upon sueh 


representation. 43 U.S.C. § 423(e) (1970). 5, 


Water and Water rights: Reclamation 
| Projects: Residence Requirement 
. Where the record does not contain evi- 
dence or findings as to the residence of 
the holder of federal water rights, it will 


be remanded. for completion. 43 U. S. C. 


§ 481 (1970). 


APPEARANCES: ‘Ralph L. omiane 
Esq., for appellants Diedrich Bros. e 
- al., C. E. Van Atta, Esq., for appellants, 


Hogue ef al., and Richard J. Dauber, — 


Esq., for appellee, Bureau of Reclama- 
a. tion. : 


: Rate BY. 
ADMINISTRATIVE 
JUDGE DOANE. 


‘INTERIOR AD HOC BOARD 
OF APPEALS. 


By decision dated April 29, 1971, 
the Assistant Regional Director of 
the Bureau of Reclamation canceled 
the water rights appurtenant to cer- 
tain contiguous parcels of land each 
of which is owned: by a member of 


the appellant. Diedrich family or 
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held i in trust for his or ia nencne at 
interest. His determination was 


terior in section 46 of the Omnibus 
Adjustment Act of 1926, to impose 
a sanction for any “ * * * fr aucdulent 
representation as to the true corisid- 
eration * * *” involved in the sale 
of so-called “excess land,” that is to 
say, “* * * irrigable land held. in 
private: ownership by any one owner 
in excess of one nine and sixty: 
* #897 Which re- 
celves deliveries of water from a 
federal reclamation project. 43 
U.S.C. §423(e) (1970.)? Subse- 
quently, the Diedrichs- and their 


‘predecessors in title, | Frank H.- 
_ Hogue, Sharon Akers, and Valerie 


Cress (hereinafter, the Sellers) ap- 
pealed to the Saeae contending — 
that the Assistant Regional Diree- 


tor’s fraud determination ‘Was er 
_roneous, and alternatively, that the 
Bureau should be estopped from — 
claiming fraud under applicable 


Ninth Circuit precedents. For the 
reasons set forth hereafter, we con- 


clude that although. the appellants 


did not. fully report the “true— 
consideration,”: the alleged repre- 
sentation in dispute was not “fraud- 
ulent,” as that term is used in the 


Act. Accordingly, we reverse the de- 


cision below and remand the case 
for further proceedings to complete | 
the record. 


¥ Act of May 25, 1926, 44 Stat. 649, ax 
amended, 70.Stat. 524. ere 
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_ Factual and Procedural as 


‘The ‘basic facts of this contro-. 


versy are not in dispute. The lands 


in question receive Central Valley 


Project Water from the San Luis 


Water District. The District is able ie 
to deliver this water pursuant to.a 


1959 contract with the United States 
which incorporates restrictions on 


the sale of excess lands as provided 


in section 46 of the ‘Omnibus: Ad- 


justment, Act of 1926, (Exhibit A, 


Tab 1, Articles 20-I. ) Among athise 
things, that contract provided that 


water could be delivered to excess 


land only if the owner agr ced to sell 
such lands under terms and condi- 
tions satisfactory to the Secretary, 
at prices which exclude the value at- 
tributable to the Project water. Tt 
further provided that upon proof of 
“fraudulent representation” as to 
the “true consideration” involved in 
the sale of excess lands receiving 


Project water, the United. States 


| was entitled to instruct the District 


| by written notice to cease supplying : 


water. These restrictions were in 
turn made explicitly applicable to 
the subject, lands by the District in 


its water service “Agreement Per- 


taining to Sale of Excess Lands” 
with the Sellers, dated J anuary ai, 
1961. (Exhibit . A, Tab 2.) | 


In March of 1965, J. Milton and. 
Edwin Diedrich along with their 


wives made. gifts to their respective 
children of certain: Pieces of prop- 
erty that they owned in Ventura 
County, California. 


‘DEPARTMENT OF THE 


(Exhibit A, 


INTERIOR ; [81LD, 


Tab 46.) Later that year, the 
Southern Pacific Railroad offered to _ 


are purchase the Ventura County prop- 
Background... 


erty, and by way of response | the 


_ Diedrich brothers and their wives, 
acting for themselves and as agents 


for their children; decided to ex-— 
change their Ventura County prop- 
erty for the subject lands, located 
in Fresno County. The alleged pur- 


pose of this exchange was legal tax 


avoidance. 
The exchange ret 1s dated 
October 1965 and is signed by the 
Sellers, on the one hand, and J. Mil- 
ton Diedrich, Ella Mae Diedrich 
(wife), Edwin J. Diedrich, and 


Margaret Diedrich (wife), on the 


other. In relevant part, the agree- 
ment provided that the Sellers 
would sell 1,100.22 acres of land for 
a. total purchase price of $990,198. 
It further provided that. the land 
would be divided into two parcels, 
the larger of which consisted of 968 
acres of excess land with the re- 


- mainder, 128 acres, being non-excess © 


land. The excess land was allocated 
a value of $486,027.50 or approxi- 

mately $450 per acre, and the non- 
excess parcel was valued at $554,- 


170.50 or approximately $4, 300 per 


acre. The agreement contemplated 
an exchange of the subject lands and 
the 50.848 Ventura County acreage 
owned by Buyers, which would in 
turn-be followed by a.sale of the 
latter to the Southern Pacific Com- _ 
pany for $990,198. Finally, the par- 


ties expressly agreed that the Sellers 


would obtain’ the ‘approval of the 


Bureau of Reclamation of the price 


allocated to the excess land, va the 
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July 12, aka 


ye i: tenningis. if such ap 


_ proval were not secured. 

| Pursuant to the’ exchange acree- 
ment, deeds conveying the excess 
land 3 in. parcels, each 160 acres or 
less, to members of the Diedrich 
family or. their trustees, respec- 
tively, were executed on December 
| a 1965, and then recorded on Janu- 
ary 7, 1966. ‘Contemporaneous with 


the vecording of the excess land 


deeds, a deed conveying undivided 
one-half. interests in-the 128 acre 


non-excess remainder to Eclwin 


Diedrich and J. Milton: Diedrich, 
respectively, was also recorded. 


In conformity with their con- 


tractual obligation, the . Sellers, 
through their attorney, sought, the 
approval of the Bureau of Reclama- 
- tion for. the excess land purchase 
price. They filed with the Bureau’s 
- Tracy Field Division. a. legal de- 
scription of all the lands involved 
in the exchange with the Diédrichs, 
including. the. parcel. which con- 
tained non-excess land. (Exhibit A, 
Tab. 16.) On December 31, 1965, 
Mr Eugene Cakin, chief of the 
Tracy Field Division, advised the 
Sellers thatthe sale was approved 
by the Regional Director, and on 
‘January 4, 1966, a formal: memo- 
oe was § sent to the Sellers ad- 


2 The following were. tie grantees of: the | 


excess land, _respectiy ely, and are parties to 
‘this appeal: 
Daniel: Edward Diedrich, Bank of A. Levy, as 
‘trustee for William Walter Diedrich, Patricia 
Miller, John M. Diedrich; James J. Diedrich, 
Bank .of A, Levy, as ‘trustee for.-Mary Eliza- 


beth Diedrich, Bank of A. Levy, as trustee for: 


Ellen Louise. Diedrich, Bank of: A. ‘Levy, as 
- trustee for Robert. Allen Diedrich, Ella: Mae 
_ Diedrich, Margaret Diedrich, Edwin Joseph 
. Diedrich, Sr, oo Elinor Snsan Neer. 


Bank of A. ‘Levy, as trustee for — 


vising them of an » approved: pur- 


| Ben price of no more than $532,400 » 


or about $550 per acre for the ex- 
cess. land. (Exhibit A, ‘Tab. 23.) 
Subsequent to the recording of the 


deeds, both. the Sellers and the. | 
Diedrich grantees executed state-— 


ments concerning ‘the excess land 
sale on official Bureau forms. These | 
forms did not require any represen- - 
tation as to non-excess land which 
may have been involved in the sale 
of excess land. They only called for 
the “Total Sale Price” of the excess 


' land, which was in fact accurately — 


reported. rather than the “true con- | 


sideration.” (Exhibit A, Tabs. 24~_ 
5.) The parties stipulated that the 


Bureau forms were revised in No- 
vember 1969, and now require sales 
data concerning transfers of non- 
excess lands which are related: and 
may be tied to sales of excess lands. 
(Tr. 25-26.) 

From January of 1966 until Feb- 
ruary of 1971, the Bureau in no way 
even hinted to. the parties that. it 
had any second thoughts regarding 
the approval. given the subject 
transaction. On February. 1 1971: 
after five years of silence, the As-- 
sistant Regional Solicitor. advised: 
the Sellers that the Regional Direc- 
tor had referred the case to his. of-. 
fice for investigation and appropri- 
ate action. (Exhibit A, Tab. 29.) 
The discussion in that letter of the 
total purchase price of the excess 


and non-excess land clearly indi- 
¢ated that the Bureau had finally, 


if somewhat belatedly, appreciated 
and investigated the significance of 
the non-excess land involved j m. this 
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transaction. Subsequently Kaas pre- | 


sumably upon the recommendation 


of the Office of the Solicitor, the As- 


sistant Regional Director issued his 


decision canceling the water rights. 


(Exhibit A, Tab 30.) 


This case is before the Office. of 


Hearings and Appeals (OHA) pur- 
suant to 43 CFR 230,115-119. The 


Ad Hoc Board is constituted by 


‘the authority of the Director of 
OHA. 43 CFR 4.(1) (5). oo 
By order of the Board, dated 


March 16, 197 2.2, fact finding hear- — 


ing by an Administrative Law 
Judge was held in Fresno, Califor- 
nia. The hearing took place on No- 
vember 8, 1972, and the transcript 


of that. proceeding, as well as the. 
Judge’s Recommended Decision and 


exceptions thereto, have been made 
a part of the record. 


‘Issue Presented on Appeal 


Whether there is “* * * proof of 
fraudulent representation as:-to the 


true consideration * * *” for the sale 
of the subject.excess lands sufficient © 
to authorize cancellation of the ap-— 
purtenant water rights pursuant to 
section 46 of the Omnibus Adjust- 


ment Act of 1926, 
om 


Discussion 


A In relevant we section 46. of the 7 
. Omnibus Adjustment Act of 1926 _ 
provided with respect to privately. 


| De land: 
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[81 LD. 


ue that no such excess lands so held 


sliall receive water. from any project or 


division if the owners thereof shall refuse 
to execute valid recordable contracts for. 
the sale of such lands under terms and. «. 


conditions satisfactory to the ‘Secretary ; 
of the Interior and at prices not to ex- 
ceed those fixed by the Secretary of the 
Interior; * * * and that upon proof of 
fraudulent representation as to the true 
consideration involved in such sales the 
Secretary of the Interior is authorized 
to cancel | the water right attaching 


.to the land involved in ec fraudulent 
_ sales * # #. . 


The resolution of iis oped turns 
upon. the meaning of two undefined 
statutory terms, namely, “true con- | 
sideration” and “fraudulent repre- 


| sentation.” 


The parties to this appeal have 
all assumed that the construction of 
this statute is governed by the law 


of the State of California and on 


that basis have argued the state 


precedents on fraud. The only con- 


ceivable bases for applying state 
substantive doctrines would be an 


express provision requiring the ap- 


plication of the local body of law, 
or alternatively, the rule of Erie 
Railroad Co. v. Tompkins, 304 US. 


64 (1938), and its progeny. Since 


Congress did. not expressly provide 
for the application of local substan- 
tive law and inasmuch as the Fe 
doctrine applies only to cases in fed- 
eral courts where the basis of juris- 
diction is diversity of citizenship, 


we cannot agree that state law ap- _ 


pt ies. 3. We draw ie ale for this con- 


|  8In Erie “Raitroad Co. YY. : iiane Rind: supra, 
' the United States Supreme Court held that in 


cases where the sole basis of federal jurisdic- 
tion is diversity. of citizenship, the federal 
courts must apply. the. substantive law of the 
State. 
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“clusion from the additional fact that 
a contrary holding would be likely 


- to lead to inconsistent. results on 


sets of facts which are. significantly 


the situs. We do not believe. that 
Congress intended to enact such a 
capricious policy or consciously de- 
cided to make the operation of the 


general reclamation law subject to 


the vagaries of the legislatures and 
courts of the various States. 


Given the lack of express statu- 
tory definition of the terms “true 
consideration” and “fraudulent rep- 
resentation,” we are of.the opinion 
that the Congress deliberately left 


te the Secretary the task of invest- 


ing those terms with meaning ona 


-  ease- -by-case basis in light of the ap- 


parent statutory objective of dis- 
 couraging land monopolization and 
' speculation by inhibiting holders of 

excess land from realizing the value 
_ of appurtenant water rights derived 
from federal reclamation projects, 
_ Apart from the bare words of the 


statute, the only available | extrinsic 


authorities of any value asa guide 
for construction are the contem- 
poraneous federal .common law 


precedents to the extent that they — 
are relevant and do not conflict with - 
purpose of setting an overall price 

of $900 per acre. (Tr. 98, 114.) Sec- 
ond, we are impressed by the dra- 


the statutory purpose. 


Turning to the details of ice case 


at hand, we have initially concluded 
that on the narrow facts of this rec- 
ord, the appellants did not report to 
the Secretary the “true considera- 
tion” involved in the subject sale. 


By “true consideration,” we mean 


the. actual. benefit or deeeenent or 
combination thereof ——" by the 
555-646—74-—2 
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holder ae excess s land as the ae 
ment for an agreement to sell ex- 
cess land.-The use of the word 


“true” necessarily implies that the 
distinguishable only with respect to — 


Secretary’ s investigation is not re- 
stricted to the stated consideration 
and that he is authorized to pierce 
the veil of the agreement in order to 


; enforce the Act. 


Our eoncsion that the stated 
consideration was not the “true 


consideration” rests upon three re- 


lated aspects of the evidence. First, 
the provisions of the exchange 


agreement, that is, the contract of 


sale, make it abundantly clear that 
the promise which induced the 
Sellers to agree to part with the ap- 
proximately 1,100 acres was an 
agreement to exchange their land 
for property in Ventura County 
worth about $990,000. That figure 


works out to a price of approxi-— 


mately $900 per acre for the subject 
Fresno property. (Tr. 114.) Para- 
graph two of the agreement reads 


In pertinent part; “Seller agrees to 
‘sell and Buyer agrees to buy said 


land pursuant to the terms of this 
agreement for a total purchase price 
of $990,198 * * *? From that pro- 
vision, we infer that the parties 
viewed the lands as one unit for the 


matic disparity in the allocated 
prices of the excess and non-excess 


land. The latter was priced at about 


$4,500 per acre while the former was 


listed at $450 per acre, with the - 


average significantly ak coinciden- 
tally being $900 per acre. Lastly, 


A18 DECISIONS OF THE 
there is the appraisal avdeice hy 
an entirely credible Government 
expert that the value per acre of the 
subject non-excess land, which re- 
flects the. appurtenant water rights, 
was about $900 in 1965. (Tr. "7 ‘8. ) 
On the basis of these facts taken to- 
gether, we find that the “true con- 


sideration” for the excess land sold. 


in this case was $900 per acre, part 
of which was reflected in the tie-in 


sale price of the non-excess land. 


that was not: pepo oe the appel- 
dJants. | 


chasers of “the subject. excess lands 
were for the most part separate 
from each other, as well as from the 
purchasers of the non-excess land, 
but we are not persuaded this matter 
of form makes any difference in ar- 
riving at the “true consideration.” 

It is a plain on this record that 


the stated purchasers of non-excess- 


land acted as agents for the other 
family members involved and that 
a ‘portion of the consideration for 


the excess land was allocated to the. 


non-excess parcel. 


‘Having determined that the ¢ ap- 
pellants did not fully disclose. the 
facts of the sale and given that the 
appellants did report the fact that 
the tr ansaction involved non- excess 
land, the remaining question is 


whether their silence with reg ard to. 


the portion of the consideration for 
the excess land reflected in the sale 


“price of the non-excess acreage con- — 


stituted a “fraudulent representa- 
tion” within the meaning of the Act. 


The general principles with re-_ 


spect to cases of “fraudulent repre- 


pe Sern 


We recognize that, the stated sake , 


OF THE INTERIOR. [81 LD. 


satacont based upon sions were 


-_well- settled when the Omnibus ‘Ad- 


justment Act entered the statute 
books in 1926 and they provide a 
touchstone for this term of art from 


which we may determine what be- 


havior ‘the Congress intended to 
bring within the “ambit of the stat- 
ute. To support a finding of fraudu- 
lent representation at common law, 
the proponent was obliged to show 
by clear and convincing evidence 
that such representation involved. a 
material fact, that it was false, that 
it was acted upon by another party, 


jn ignorance of its falsity, upon a ~ 


reasonable belief that it was true. | 
Farrar v. Churchill, 135 U-S.. 609 
(1890). Silence could constitute a 


false representation if the alleged 


fraud feasor, with intent to deceive, 
suppressed a material fact which he 
was bound in good faith to disclose.4 — 
The rationale for this holding was 

that such silence is in reality a rep- 
resentation that what is disclosed is | 
the whole truth. Stewart v. Wyom- 

ing Cattle Ranche Co., 128 U.S, 383 
(1888) ; Farrar v. Churchill, supra. 
While a concealment of material 


facts designed to induce detrimental — 


reliance’ was held fraudulent, not 
all such silences were actionable. | 
Where the facts were equally avail- 


. 4There is a line of eases which hold alleged 
fraud feasors liable for misrepresentations, 
irrespective of-any proof of an intent to de- 
fraud or deceive. Those eases were and are 
‘inapposite. They involve ‘equitable . claims 


avhere there is. 4 breach of a fiduciary or — 


confidential relationship or: inequality of 
knowledge. See Dooley v. Hadden, 179 U.S. 
646 (1901) : Brazee v. Morris, 68 Ariz. 224, 
204 P. 24 475 {1949) ; Hernaday v. First 
Nat'l Bank of Birmingham, Inc., 65 Se. 24 
678 (1953) ; S.#.0. v. Capital Gains Research — 
Bureau, Ine.,.375:.U.8, 180-(1963). - 
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able. to- ‘parties ‘dealing. a arm’s 


— length and:the supposed victim of — 


the alleged: fraud, having under- 


taken to investigate on his own, 


- failed to discover the pertinent sup- 
pressed cletails, the courts concluded 
that: there was no reliance and 


hence no fraud. Cleaveland v. Rich- 


ardson, 182 U.S. 318 (1888) 3 Farrar 
v. Churchill, supra? 


As we noted earlier, the allowed 
misrepresentation in the instant 


case consists of the failure to report: 
the sale price.of the non-excess acre- _ 
~ age and the coricealment of the fact — 


that the “true consideration” was 
the average price per acre of $900. 
By way of defense, the appellants 


argue that they never intended to 


decéive the Bureau bit sought only 


to comply with their minimum legal 


_ obligation. In support of this con- 
tention, appellants emphasize that 
the forms supplied by the Bureau, 
upon which sellers and buyers of 


excess land, respectively, reported 
details of the transfers, required no 


information ee regarding 
any related sale of non-excess land 
or its price. Moreover, they add 
that, having. voluntarily. reported 


: the aesocited ‘sale of non-excess 


land, they can hardly be charged 
with concealing the relationship of 
the transaction or be responsible for 
the failure of the Bureau to seek 

further. price information prior. to 
_ issuing its formal approval in 1966. 








. 5 /Phese cases involved contracts between in- 
dividuals while in the case at hand the victim 
of the alleged fraud is. the Government. and 
there are no formal direct eontr actual rela- 
tions between the parties. The Board regards 
these . distinctions’ as. insignificant. 


The Board; is of the opinion “that | 
the appellants’ argument is merito- 


rious in two distinct respects. In the 


first place, we agree that, given the 
1965 Bureau forms, which have 
since been revised, and the fact that 
the appellants filed a legal descrip- 
tion of alZ the subject land, they had 


- reason to believe that the Govern- 


ment had no interest in any further 
details of the sale and that they had 
fulfilled their. obligations prerequi- 
site to retention sf the existing © 
water rights. It is therefore the 
judgment of the Board that the 
evidence is insufficient to support a 
finding of an intent to deceive in 


view of the Bureau’s responsibility 


to prevail by clear and convincing — 
evidence. Second, the Board -is — 


agreed that the Bureau has made 
no showing of reasonable reliance. 


We have so concluded because the 
record indisputably shows that the 


agency knew of the tie-in nature of 


the sale, and in the course of the 


ensuing investigation prior to ap- 


proval, there was no insurmountable 
bar inhibiting, or lack of opportu- 
nity to make, a timely discovery of 
the price of the subject non-excess | 
land. Since the Bureau cannot sus- — 
tain its allegation of “fraudulent 
representation,” the decision of the 
Assistant Regional Director .must 
be reversed. 

Before closing, the Board. notes 
that the record is barren of any evi- 
dence regarding residence of the ap- 


‘pellant Diedrichs e¢ ai. 43 U.S.C. 
§ 481 (1970) ; Yellen v. Hickel, 835 


F. Supp. 200 (S.D.- ‘Cal: 1971), 352 — 
F. Supp. 1300 (S.D. Cal. 1972); of 
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Ivanhoe Irrigation District V. M C- 


remanding this case to the Sacra- 
mento Regional Director to com- 


| plete the record in this respect and | 
we request that he proceed expedi- 
_ tiously, in light of the time it has 


taken to process this litigation, so 


that the Department may bring this 
case to a final administrative con- 


clusion. , 
| ORDER > 


| _ Wineketors, pursuant. to ti a 
thority delegated to the Ad Hoc © 


Board by the Secretary of the In- 
terior (48 CFR 4.1(5)), the deci- 
sion of the. Assistant. Regional Di- 
rector in the above-entitled docket 


IS REVERSED and the case IS 


REMANDED for proceedings con- 


sistent with the foregoing opinion. 


“Dav Doane, - | 
_ Administrative J udge. 


Wr CONCUR: 

FREDERICK Fisuman, 
Administrative J udge. 

-BRucE A. Burns, 

| epee Admanistr ative J udge. 


ESTATE OF ISAAC WILLIAM AB- 


DALLA (DECEASED. UNALLOT- 


TED YANKTON SIOUX, U_-1505 d» 
3 TIBIA a1 | 
: Petition to reopen, 
_ Granted. 


| 375. 1 aia Probate: Reopening: 
Waiver of Time Limitation — 


DECISIONS OF a DEPARTMENT: oF THE INTERIOR :° 


hereinafter referred to as 
-tioner, since more than three (8) 


Decided J ue 16,1 ors 


[8.1 D.. 


To avoid perpetuating a manifest in- 


Cracken, 857 U.S. 275, veh. den., ,858 
‘U.S. 805 (1958). We. ieretore are. 


justice, a petition. to reopen filed more. 


than three years after the final determi- 
nation of the heirs will be granted where. 


compelling proof is shown that the de- | 
lay was not occasioned. by the lack of | 
diligence. on the ‘part of the petitioning. : 
par ae / 


“APPEARANCES: “Robert Lee (Ab- 7 
dalla) Picotte; pro Se. i 


OPINION BY 
ADMINISTRATIVE 
‘JUDGE WILSON 


IN TERI OR BOARD OF. 
INDIAN | APPEALS 


This matter comes S eneny be- 
fore this Board on a petition to re- 


open, dated November 27, 1978, filed. 


by Robert Lee (Abdalla) Picotte, 
Peti-. 


years have elapsed following the 
Order Determining Heirs which be- 


came final on September 18, 1963. . 


The Petitioner sets forth the fol- 
lowing reasons in support of his: 
petition to reopen: 


1. I was never informed, nor was I 
aware, of my father’s death and sub-- 
sequent ‘probate hearing. 

2, I have never resided on the Rose-- 
bud or Yankton Indian Reservations. At 
the time of the probate hearing, I was: 


residing in Sonor, [sic] California.. - 


8. The testimony given by Harriet Ab-. 
dalla, sister of my father, failed to men-- _ 


tion my existence as a living son and heir. _ 


4. The reason that I am now request- . 
ing the reopening: of this estate is that: 
I was just recently advised by the Yank-- | 
ton Agency of my father’s death and - 
probate and of the omission. ‘of my name. 


. from the estate. This came about when 


IL obtained my birth cer tificate, which is’ 
enclosed and submitted for the Yanktom . 
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mee § use as evidence to support my 
claim and for enrollment into the tribe. 

5. For clarification, J use the name of 
my step-father, John A. Picotte, Sr. My 
mother, now deceased, married John A. 
Picotte, Sr., when I was an infant. I do 


| mot know the whereabouts of my _ step- 
father, All my aitempis to. locate him 


have been unsuccessful. 

6. Since I am the son of Isaac William 
Abdalla and was not included as an heir 
to his estate, I do hereby request that 
the estate be reopened in order that I 


may rightfully share in my ‘father's - 


estate. 


- Good and sufficient cause appear- 
ing, the petition to reopen should be 


granted and the matter remanded 


to the appropriate Administrative 
‘Law Judge for further proceeainee 
and disposition. 


NOW, THEREFORE, by virtue | 
of the authority delegated to the 
Board: of Indian Appeals by the 


Secretary of the Interior, 48 CFR 
4.1, the estate of Isaac William Ab- 
dalla, Unallotted, Yankton Sioux, 
deceased, is HEREBY | RE- 
OPENED and the matter is heréby 
REMANDED to the Administra- 


tive Law Judge with authority to 


conduct, after due notice to all 
parties in interest, whatever pro- 
ceedings he deems necessary in the 
matter and for the issuance of an 
appropriate. order. consistent. with 


the evidence adduced. therein sub- ee 


ject to the right of. appeal by any 
| searicved party. 


_ATMxANDER aca Ween 


| _ Administrative Judge.» 
| Y CONCUR: 7 


_ Davi J. McKes, — re 
| —_ Administrative J udge. 
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Appeal of Clinchfield Coal Company > 


(Clinchfield) from a decision by an 
Administrative Law Judge (Docket 
No. 73-208-P), dated March 28, 1974, — 


assessing monetary penalties in the 
amount of $3,660 for 20 violations in 


its Lambert Fork Mine pursuant to | 


section 109(a) of the Federal Coal 


Mine Health and Safety Act of 1969.1 
Affirmed, 


Federal Coal. Mine Health and Safety | 
Evidence - 


In a default penalty assessment proceed- 
ing a party will not be heard on appeal 
to challenge evidence it could. have chal- 


lenged or rebutted at the hearing stage. 


APPEARANCES: Raymond E. Davis, 
Esq., for appellant, Clinchfield Coal 
Company. The Mining Enforcement 
and Safety Administration did not — 
participate in this appeal. 


OPINION BY CHIEF 


ADMINISTRATIVE JUDGE 


| £O GERS 


INTERIOR BOARD OF ‘MINE 
OPERA TIONS APPEALS 


- Factual oa Proceilur al a“ 
| Background | 


| On May 23, 19738, the ane En- ; 


forcement and Safety Administra- — 


tion. (MESA) filed a Petition for — 
of | Civil "Penalty 


IPL. 91-173, 83 Stat. 742-804, 30 USC. 
§$§ 801-960 (1970). 
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against | Clinchfield Coal Cony 


(Clinchfield) alleging 20 violations 
of the: Federal:Coal Mine Health 
and Safety Act of 1969 (Act). 


Clinchfield did not file an answer, 


nor did ‘it reply to an order issued 
July 16, 1978, by an Administra- 
tive Law Judge (Judge), to show 


cause why it should not be held in- 


default and the matter disposed of 
in accordance with 48 CFR 4.544. 


On: August 9, 1973, MESA was re- 


quested. by the Judge to furnish all 
available information, including 
proposed findings concerning the 
six statiitory criteria of section 109 
(a) of the Act to be considered 
in assessing appropriate penalties. 
MESA submitted such proposed 
findings on October 16,1973, which 
included. these | statements: “His- 
tory : Number of violations previous 
24 months-246,;” and under the 
heading “History of Previous Vio- 
lations”— 
violations have been ‘issued to the 
operator in the preceding twenty- 
four months.” -_ . 

In his decision, issued March 28, 


1974, the Judge adopted the pro- 


posed findings of fact and conclu- 


_ sions of law as submitted. In assess- 


ing penalties for the violations he 
fae into account the fact that 
Clinchfield had been ‘cited for 246 


violations of the Act in the preced- 


| ing 5 2 months. 
R ssue Presented 


“Whether ths J =e eed in giv- 
ing ‘aly weight to the “History of 


DECISIONS OF | THE DEP SRT MENT OF THE 


“Two hundred forty-six. 


vious 
MESA, as it alleges that the evi- 


iNTERIOR [81 LD. 


eae Violations” oe pi 
as s submitted py: MESA. 


"Discussion 


She a result of Clinchfeld’s failaas 


to answer MESA’s Petition for As- 


sessment and the Judge’s show cause © 
order, the Judge pr operly disposed 


of Ane case pursuant to 43 CFR 
4,544 and 43 CFR 4.545. 


In determining the penalties to 
be assessed under section’ 109(a) of 
the Act, the Judge is required to 


take into account the six statutory 


criteria therein. To assist him, the — 


Judge requested MESA to submit | 
all available information concern- 
ing these criteria, which MESA did 


in “the: form of proposed findings. 
These proposed findings aoluded 


the statement that 246 violations 
had been issued to Clinchfield at — 


this mine in the preceding 24. 
months. The J udge i in his decision, 
accepted this statement as evidence 


of Clinchfield’s history of previous 


violations. Tn its brief, Clinchfield 


contends that the J udge should not 


have considered the evidence of pre- 
. violations submitted by 


dence consisted. only of notices of 


violation, ‘not ‘proved violations. 


However, on its face the evidence 
refers to violations and not, to 
notices. Sept 

~ The record is clear fist Clinch- 


- field had notice of the proceeding 7 j 


below and ample opportunity to — 
contest. the evidence | submitted by - 


purposes. of assessment : 
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MESA and to introduce ae eace 


to. -rebut it. Since Clinchfield. is: 


deemed to have waived its right to 

hearing under 43 CFR 4.544,2 it 

will not now be heard to dispute the 
Ju udge’s. Epgisee of fact. 


“ORDER 
WHEREFORE, pursuant to the 


| anton ity deléonted to the Board by. 


the Secretary of the Interior (48 
CFR 41(4)), IT IS HEREBY 
ORDERED that the order in the 
above-captioned case IS AF- 
FIRMED. IT IS FURTHER 
ORDERED that Clinchfield Coal 


Company pay a total assessment of | 
$3,660 on or before 30..days arom. 


= date. of this decision. - 


me; E. ieee: JR, 


Chie as Administratioe. J udge 


I CONCUR: 


Ds Doane, aay 
| A Se BUCS wae = 


243 CFR 4,544, Saisie disposition. a 
- “(a) Failure to answer—Where the -re- 


. spondent: fails to file.a-timely answer to the 
‘Mining Enforcement and Safety Administra- 

., _tion’s’ petition. for assessment of civil penalty, 
the Office of Hearings and Appeals will issue 
‘an order. to show ‘cause why the respondent: 

' should not. be held in default. If the order to. 


show cause is not satisfied as. provided. in 
the order, the respondent will be deemed ‘to 
-have waived his’ right to- hearing and the 
administrative. law. judge. may assume for 
(1) That each vio- 
lation listed in the petition occurred ; and (2) 


‘the truth of any fact alleged in any order or 


“notice concerning such: violation." i 


JESSE “HIGGINS, PAUL GOWER 
. AND WILLIAM GIPSON V. OLD 
BEN COAL CORPORATION = 


3 IBMA 237 Decided July 16, 1974 | 


Aspiteane: ‘Petitioners, Jesse Higgins, 
Paul Gower and William Gipson filed 


‘separate Applications for Review. of 
acts.of discrimination. By agr eement of | 


the parties the Applications were con- | 
solidated. into a single action.’ .Pur- 


— suant to section 4.515, Subpart E, Title 


43 CFR, the Petitioners waived an evi- 
dentiary hearing and the issuance of 
an initial decision since they entered 
into.a stipulation. that, there. were no— 
material issues of fact. However, there 


‘are legal i isstles requiring adjudication. 
| Accordingly, the Administrative Law 
Judge referred the consolidated Ap- 
plications. to. this Board or aoe 


‘ Federal Coal Mine Health sail Safety 
“Act of 1969: 
Discrimination 7 


Entitlement of Miners: 


Jurisdiction over. dices tions of discrim- 
ination based on pheumoconiosis ‘rests 
with the Secretary of Labor, 
Secretary of: the Interior, under ‘section 
| ee of the ACE. ? : | 


not the 


APPEARANCES: J. Davitt t McAteer, | 
‘Esq.,° for Jesse Higgins, ‘Paul Gower 
‘and. William Gipson . (applicant- peti- 
tioners) ; Fred Blackwell, Esq., and 
Robert A. Meyer, Esq., for respondent, 
Old Ben Coal Corporation ; : and. ‘Guy 








7) 2 Docket Nos. vINC 73-254, 78-255, 73-256, 
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Farmer, Esq., Bituminous Coal Opera- 

tors’ Association (Amicus Curiae). 

OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE ROG- 
ERS 


INTERIOR BOARD OF MINE 


OPERATIONS. APPEALS 
Background S tatement 


The pertinent paragraphs of the 
| stipulation of facts entered into by 
the parties read as follows: ? 


[1] The Petitioners and meseondent 
“agreed that there are no controverted 


facts herein and that the herein Appli-: 


cation should be granted, or denied, or 
dismissed on the herein below se ea 
tion of facts. 

[2] Respondent is a signatory to the 
National Bituminous Coal Wage Agree- 
ment of 1971, effective November 12, 1971, 
which is the collective bargaining agree- 
meut between the International Union, 
United Mine Workers of America and 
various coal companies throughout the 
United States, and which provides, inter 
alia, wage scales for various job classi- 
fication in coal mines and certain con- 
ditions of employment. Each Petitioner 
is a member of Local Union 1345, which 


is located in the territorial area desig- 


nated as District 12, International Union, 
United Mine Workers of America. 

[3] Each Petitioner, after being em- 
ployed by Respondent for a period ‘of 
time, .became entitled to the right. to 
transfer from one job to another by vir- 
tue of Section’ 208 of the ‘said Coal Act 
of 1969 [Federal: Coal Mine Health and 
Safety Act of 1969], 30 U.S.C.A. 843, and 
Regulations. implementory thereof. (30 
CFR Part 90, Section 90.1 through 90.40. ) 
Each Petitioner advised Respondent. of 
his intent to exercise his right to said 
transfer and the Respondent advised 





2Hor convenience, the numbering of the - 


paragraphs is that of the Board. 
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[81 1.D. 


-.eaeh Petitioner that he would be trans- 


ferred from his then regular position to 
another position at the same rate of pay 
received by him immediately prior to the 
date of transfer. Hach Petitioner did in 
fact make said transfer and, in each in- 
stance, the Petitioner was paid the wage 
rate received by him immediately prior to 
said transfer; the position to which the 
Petitioner transferred paid a lower wage 
rate than his previous position. 

[4] Effective January 31, 1972, Peti- 
tioner Jesse Higgins transferred from the 
position of Machine Operator (rate of pay 
$41.50 per day) to the position of Track- 
layer (rate of pay $37.25 per day). Ef- 
fective November 12, 1972, as called for 
by the National Bituminous Coal Wage 
Agreement, the rate of pay for a Machine ~ 
Operator was increased from $41.50 to 


' $45.75 per day, and the rate of pay fora 


Tracklayer. was increased from $37.25 
to $40.00 per day. From the date of Peti- 
tioner’s transfer and afterwards the Re- 
spondent has continued to pay said Peti- _ 
tioner the rate of pay applicable to the 
position of Machine Operator immedi- 
ately prior to the date of Petitioner’s 
transfer to the position of Tracklayer. 


[5] Petitioner Higgins has requested 


Respondent to pay him at the rate of pay 


which became applicable to the position 
of Machine Operator on November 12, 


1972, namely, $45.75 on the ground that 


such is required by the provisions of the | 
Coal Act cited in paragraph [8] herein~ — 


above. Respondent has declined and re- 


fused to pay the rate requested by gaid. 
Petitioner and has continued to pay said 


Petitioner for his work as Tracklayer at 
the same rate of pay received. by him im- | 
mediately prior to: his transfer, ae oa 


$41.50 per day. 

[6] Effective January 3i1, 1972, Peti- 
tioner Paul Gower transferred from the 
position of Miner Operator ($41.50 per 


day) to the position of Tracklayer. ($37.25 


per day). Effective November 12, 1972, as 
ealled for by said Wage Agreement, the 
rate of pay for a Miner Operator was 
increased from $41.50 to $45.75 per day, 
and the rate of pay for a Tracklayer was 
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iticreased pe Free 25 to $40.00:per day: 


From the date of Petitioner’s transfer, 
and afterwards the Respondent has con- 


. tinued. to. pay: said, Petitioner the rate of a 
pay applicable to the position of Miner | 
Operator immediately prior to the date | 
of Petitioner’ s° tr ansfer to the position 


of: ‘Tracklayer. 


- [TF] Petitioner - Gee has: earned | 
~~ Respondent.to pay him: at the rate of 


pay which became applicable to the posi- 
tion of ‘Machine Operator [sic] on ‘No- 
vember 12; 197 2, namely, $45. roy per day, 


‘on the ground that such is: required. by 


the Coal Act provisions cited in. para- 
‘graph [3] hereinabove. Respondent has 


. ‘declined and refused to pay the rate re- 


quested by said Petitioner and has con- 


- tinued to pay Petitioner: for his work as. 
a Tracklayer the same rate of pay received 
‘by. him: immediately prior to his ne 


fer, namely, . $41.50. per day. 


[8] Some time. after. May 8, 1972, Peti- E 
‘tioner William. Gipson transferred from a 
the. position of Repairman ( $41. 50 per 


day} to the position of. Bottom Laborer 
($37.25 per day). Effective Novémber 12, 


1972, as called for by the’ said Wage 


Agreement, the rate. of pay for a Repair- 


-" ‘Twan was increased from: $41. 50: to $45. (Om 
per day, and. the rate of ‘pay for a ‘Bot- 


tom Laborer was increased from $37.25 


per day to $40.00 per day. From the date 
of Petitioner’s | transfer and afterwards i 


the Respondent has continued to pay said 
Petitioner the rate of pay applicable to 
_ the position of Repairman immediately 


prior to the date of: Petitioner’s transfer . natory under the Act since it is a 


result of their suffering from pneu-_ 


to the position of Tracklayer [sic]. — 


[9]. Petitioner Gipson has ee 
Respondent to pay him at the -rate of. 


pay. which. became. applicable to: the posi- 


“a tion. of Repairman. on. November 12, 1972, 
_ namely, $45.75, on the ground that such 

> is required by the Coal Act provisions 
cited in paragraph [3] hereinabove, Re-_ 
- spondent has declined and. refused. to pay 
- the rate requested by said: Petitioner and 
has. continued. to pay said Petitioner for 


tional Bituminous 


his work as. Bottom Laborer at the same 7 


“rate of pay-received by him: immediately 
a prior. to, his transfer, namely, $41, 50. Der : 


day. 
- Conitensisne 0 fi tha Parties 


“Applicant- Petitioners i in foe re- 
quest for Consolidation. of Applica- a 
tion contend that, the jurisdiction of 
the Office of Hearings and. Appeals, | 
and this Board, is based upon sec- 
tions 110(b),. 903, and. 428 of, the | 
Federal Coal Mine Health. and 


Safety Act of 1969 (Act). They 


further contend that they are being _ 


discriminated against because they 
are suffering. from pneumoconiosis - 
(black lung). They predicate this 
upon the fact that. at the time. of 
~ their voluntary. transfer to the new, 


positions they were earning $41.50 - 
per day and continue to earn that. 
daily rate although. subsequent to — 
their respective transfers, the wage 
rate for the positions from which — 


they transferred was increased to 


$45.75 per day pursuant to the Na- — 
Coal Wage 
Agreement of 1971, supra. They 
claim the failure of management to 
increase their daily rate in their 
new positions to $45.75 is discrimi- 


moconiosis. cd further contend 
that: | 


Respondent’s acdons ‘constitutes [sic] 7 
a. breach of the National Bituminous: 


Coal Wage Agreement of 1971 and there- 
by » discriminate: aeaney the: Apnea - 
pee Hotere eet, ae = 





SPT, 91-173, 83° Stat. 1Hb-804, 30 USC. 


58 801-960 (1970). 
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Goutal for both Old Ben Coal * 


Corporation — (Respondent) — 


Bituminous Coal Operators’ re . 
ciation (BCOA) urge lack of j juris- 7 
diction either in the Secretary’ of. 


the Interior or this Board.to. con- 
sider the instant Applications for 
Review of the alleged acts of dis- 


_erimination. In support of their 
- contention that the Board lacks — 


jurisdiction they ¢ argue that the is- 
sue is solely one arising and gov- 


 erned under a contract Gotaeen the. | 
«444 F.2d 257, 259 (Sth Cir. 1971.) 


parties and that questions of dis- 
crimination, 
should be. answered by arbitration 


as- provided in the. contract, and 
that, therefore, this Board has no 
jarisdiction’ - to adjudicate © such. 
purely contractual disputes between 
the parties. BCOA specifically urges _ 
that neither section 110(b) nor sec-. 
tions 203 and 428 of the Act are ap- © 
plicable i in this. case and that those 

sections confer no jurisdiction in 


| the Secretary of the Interior or this 
~ Board under the circumstances here 
| involved. Pas oe 


I ssue Pr sented 


“Whether the. Board has a eledies : 
tion over the subj ect matter of this 


| Pee. 
| Discussion 


‘In their stipulation as to the fie 


_ tual background of this proceeding 


both petitioners and respondent 


agreed that jurisdiction of this © 


Board is based upon “sections 


| DECISIONS OF THE DEPARTMENT: OF THE INTERIOR © 


if such there ‘are, | 


[81 LD, 


diction hes. it wits be based on one 


or more of these sections. and was. 
not an attempt to confer jurisdic: 


tion by agreement. where none ex- 
ists. (BCOA was not a party to that — 
: agreement.) It As,. of course, well — 
settled that a trial court or an.ap- 


pellate court cannot consider.-‘the 


merits of a case until'a determina- — 


tion: of jurisdiction ; is made. Juris- 
diction cannot be vested, where it 


does not exist, by stipulation of. the 


parties. Baker v. Riss & Co., Inc, 


For reasons which follow it. 1s our 


view ‘that we have no inviedictien 
over this. controversy. - Vet Ce 
The gravamen.of hee case serene: us” ee 
‘Is that the complainants have been - 
discriminated against by reason of 
the fact that they suffer from‘ ‘pne- : 
- toconiosis. Complainants rely upon — 


the provisions: of subsections 203 


(b). (1) and (3) of the: Act (30 


U.S.C. §843(b) (1) and (8))" in 
support of their claim, ~~ 
Section 203.in ‘geligeal sets forth 
iendawe for medical examinations 
and tests for. miners and in perti- 


nent part provides that a miner suf- 
feri ing from pneumoconiosis be 


afforded the option of transferring 
to. another position in the. mine for 
such period as may be necessary. to 


prevent further development of the . = 


disease, and further provides that 
such miner “‘* * * shall receive com- | 


: pensation: for such work at not less 


than. the regular rate of pay re- : 


ceived by him immediately prior to 
his transfer.” Section 203 does not. 
-110(b), 203, and 498 of the Aét. We — 
| take this to mean n only that f juris 


provide any procedure for review,So 


we must look elsewhere. 
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 SAstion 198 (a) of the. Act (30 


~U-S.C. § 988), as amended by the 


Black Lung Benefits Act of 1972, 
specifically provides. that “ ‘[nJo 
operator shall discharge or in any 
other -way discriminate against any 
miner employed by him ‘by reason 
of the fact that such miner is suf- 


fering fron pneumoconiosis * * * a 
In pertinent part subsection. (b) of. 


. section 428 Provides as follows: 


. ~ Any miner “who believes that he has 
been discharged or otherwise’ discrimi- 
nated against by any person in violation . 
of subsection (a) of this section, * 
= may kee apply. to the Secretary for a 
_. review’ of such’ alleged discharge | or. 
ok discrimination. 7 - 
_ Section 402 (c). a the Act: es 
the term “Secor etary” when used in: 
Part C (Title IV) thereof, as the 
Secretary of Labor. ‘Since section 
428 is contained in. ‘Part. C of Title 
as amended, and — 
since comp inanta allege: discrimi- | 
nation by reason’ of their suffering 
| we must . 
conclude that Cong ress clearly con- 
ferred jurisdiction. over such com- 
| ‘plaints. upon. | ae ee os 


IV. of. the Act, 


from pneumoconiosis, 


Labor. 


| struction would dictate. that: where 
jurisdiction | is expressly conferred 


upon one government official it is 
denied to any other, unless other-. 


wise specifically provided, and for 
that reason we decline to exercise 
yur ‘isdiction over this preceding 


4PL 92-308, 86 Stat. 150-157, 30 U.S.C, 


§§ 901-951 ae) 


_ specifically section 110(b). 


~ We believe | tak. senttilory, con- 


since this Board acts solely. as the — 
review arm of the Secr etary of the | 


~ Interior. Furthermore, since there 


is specific statutory provision for 
review of. discharge and/or. dis-— 
crimination of a miner based upon 
the fact that ‘such miner: suffers 
from pneumoconiosis, as here al- 
leged, we need not “speculate 
whether, in the absence of: such 
provision, this Board could ’ or 
should assume ‘jurisdiction under: 
some other provision of the Act, 
| “We 
think. it highly unlikely that Con- 
gress intended to confer jurisdiction. . 
upon both the Secretary of Labor | 
and the Secretary. of the Interior 
per taining to the same subject mat- 
ter within the Sarees of the's same _ 
“ORDER 


" WHEREFORE, purstiant to thie 
authori ity ‘delegated to the Board. 
by the Secretary of ‘the’ ‘Interior - 
(43 CFR 4.1(4)), ITIS HEREBY 


ORDERED that the above-refer- 


enced Applications for Review of | 
acts of discrimination submitted by 


| applicant-petitioners, | Jesse Hig- 
‘gins, 


Paul Gower and William 
Gipson ARE DISMISSED. for 


lack of jurisdiction. 


C. E. Rocers, JR. 
Chief Adminstrative Judge. 


I concur: 


Davy Doane, 


Administr ative J Judge. hogan Seabee ee 


— 428. DECISIONS: OF .THE: 


oD BEN COAL CORPORATION 
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(Old Ben). from a decision by an Ad- 
ministrative Law Tudge (Docket No. 
~VINC 73-185), dated -December. 10, 

| 1973, dismissing. an. Application. for 
Review filed by Old Ben of an Order of 

Withdrawal issued pursuant to section 

104(a) of the Federal. Coal Mine 

Health and Rafety A Act of 1969.1 | 


‘Affirmed. 


| Pederal Coal. Mite. ‘Health sad tg: 


Act of 1969: Closure Orders: eee 
Danger he. 


An ates loose coal and coal 


dust in the presence of nonpermissible 
equipment will ‘support: an inspector’s. 
: finding that an imminent danger situation 
exists. | 


4 APPEARANCES: GG... Christopher 
Meyer, Esq., and Thatnas A, Barnard, 
Esq., for appellant, Old Ben Coal Cor- 
‘poration. The Mining Enforcement and 
| Safety Administration did not ae 
pate i in this appeal. | 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE ROGERS. 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Factual. and Procedural 
Background - 


On November 6, 197 2, during an 


inspection by a Federal inspector, 


Old Ben Coal Corporation (Old 


APL. 91-178, 88 Stat. .742-804, 30 U.S.C. 
my 801-960 (1970). 


DEPARTMENT 


- “Decided ily 16, 197 
an by. ola Ben Coal Corporation. 


OF THE. INTERIOR © [81 LD. 


| Ben) was issued Order of With 


drawal No. .1 SMA, November 2 s 


1972 which stated : 


Condition. or SLICE A aE a 
of loose coal and coal dust were present 
in rooms 27 and 28 of the 10, 11 and 12 


north off the 16 east section. This loose | 


coal and coal ‘dust ranged: in depths of | 
from 4 to 18 inches in both rooms and 
was present. from the conveyor belt inby 
to the faces of rooms 27 and 28, a dis- 


tance of 140 feet in both rooms. Loose | 


coal and coal dust: were also present at 
the shuttle. car: dumping station in: room: 
29 for a distance of 20 feet ranging: in. 
depth from.4 to 20 inches, and loose coat 
and coal dust were also present at the | 
shuttle car dumping station at: the con- | 


veyor belt. tail piece section. in depths: - 


ranging from 6 to 16 inches for a distance %s 


of 24 feet. A bolt was missing from the 


control panel of the No. 2138 shuttle Car: 


The outer insulation of the trailing. eable | 


to the No. 1587: shuttle ear had been dam- 


aged thus exposing the inner cables. Ade 


quate belt isolation was. not being 


_achieved in that the metal stopping at 


the 750 feet mark of entry 10 (located be- 
tween entries 10 and 11) had been dam- 
aged and partially knocked down. 

- The conditions cited were abated, 
sad the Order of Withdrawal a | 
minated on the same day it was 1s- 
sued, | 


Old Ben filed an 1 Applidation for 


Review of this Order pursuant to | 
section 105(a) of the Federal Coal 
Mire Health and Safety Act of 1969 
(Act), contending that the condi- 


_ tions cited did not constitute immi- 


nent danger because: (1) ventila- 
tion in the area involved was ade- 


quate at the time of the inspection; 


(2) no measurable amounts of 
methane were present; (3) the al- 
legedly missing bolt did not.impair 


“permissibility” of the shuttle car 
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| Gg that. ee is defied in section 818 
of the Act; (4) the damage. to the 
trailing cable was a temporary 
splice : made im complance with 30 


CFR 75.608 ; and (5) although there 
was j improper belt isolation, the air : 
passing through the belt: entry did 


not. reach the working face and did 


not create any. condition of | immi- 


- nent danger.” 

At the hearing,. the face foreman 
for: Old: Ben‘. testified on cross ex- 
‘amination that he did not know how 


long the bolt had been missing from 

the shuttle car; but that its pn 

made the car “nonpermissible” and 
a potential source of ignition. He. 
also testified that: although he did 
not. measure the loose coal and coal | 
dust cited, he believed them to ‘be. 


“normal spillage” rather than “ac- 
cumulations.” He further’ admitted 


_ that the damaged trailing cable was 


a potential source of ignition in its 
damaged condition. However, he 
concluded that he did not believe 


that any or all of the conditions 
eited in the Order constituted an 


imminent. danger. situation. - 


The inspector who issued the 


Order testified in pertinent part 


that: (1) based upon his measure-. 
s isolation were sufficient to support a. 


ments of the deposits ‘of loose coal 
and coal dust, they were excessive 


une (2) due to the depth | 


_ of these talons the belt was 
punning in contact with them, which 
he believed could cause fridétion and 
heat and might result‘in a belt fire; 

- (8), there was a bolt, missing from 


~ the shuttle car control panel which 


rendered. the..car -nonpermissible ; 
(4) although there were. no bare 


” OLD BEN ‘COAL CORPORATION > 279820055 
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wires in ie damaged t ee cable, | 
the ‘condition of the. ‘cable could 
cause an explosion i In the cable and 


increased the possibility of a spark 


if ‘the cable were run over. Or cut | 


on a rib; and (5) with. regard to the 
damaned stopping, in the event of 


a belt fire, -he believed. smoke would 


find its way up the. escapeway. 


“Based upon the foregoing; the, in- 


spector concluded | that an imminent 


danger existed and therefore issued | 
the section 104(a) ‘Order. 


In his: decision the ‘A dministra- 


tive Law J udge (Judge) found in: | 
pertinent part that: (1) the Mining 


Enforcement and. ‘Safety. Adminis- 


tration had established by a prepon-. 
| derance of the evidence that the con- 


ditions. and practices cited: in the 
Order existed at the time of its is- 
suance; (2) although there may 
have been adequate ventilation and’ 


no measurable methane at the time 


of the Inspection, Old Ben’s mine is 
a gassy mine which could liberate 
methane at any time; (3) the non- 
permissible shuttle car and dam- 
aged trailing cable were sources of 
ignition which in the presence of 
excessive accumulations of loose.coal 
and coal dust and inadequate belt 


conclusion that an imminent danger 


existed; (4) the inspector’s permit- _ 


ting the damaged trailing: cable to 
be vulcanized by use of a propane 
torch in the area closed by the Order 
did not vitiate the imminence of the 
danger; because all required safety 
precautions were taken; and: (5): 
Old Ben‘ had failed to refute by a 
preponderance of the evidence that 
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the conditions and practices cited "i 
the Order did not constitute an im- 


minent danger. Accordingly, the 
Judge concluded that the Order of 


Withdrawal was properly, issued | 
and dismissed Old Ben’ s Applica- a 


tion for Review. 


ob ssue Presented 


Whether the J udge erred j in Ce 


ing that the conditions cited in 


Order of Withdrawal No. 1 IMA, _ 


November 6, 1972 constituted i immi- 
hhent danger. 


Discussion 


- Having reviewed.the record and 
considered the brief of Old Ben, 
the Board finds that Old Ben has 
- not demonstrated any reason why 
the findings of fact, conclusions of 
law, and decision of. the Judge 
should not be affirmed. The argu- 


ments made on appeal to the Board 


were fully and fairly considered by 
the Judge, and his decision is 
clearly supported by and is con- 
sistent with our decisions in Fast- 


ern Associated Coal Corporation, 2 
IBMA 128, 80 I.D. 400, CCH-Em-_ 


_ ployment Safety and Health Guide, 
par. 16,187 (1978), and Freeman 
Coal Mining Corporation, 2 TBMA 


197, 80 I.D. 610, CCH Employment 2 
Safety and Health ue per 


16,567 (1973). 
ORDER 
authority delegated to the Board by 


the Secretary of the Interior (43 
CFR 4.1(4)), IT IS HEREBY 


DEPARTMENT OF THE: INTERIOR = 


3 IBMA 258. 


- 8§ 801-960 (1970). 


LEE LD 


ORDERED that the decision i in the 
above-captioned case Is | AF. 7 


C.E. Rosina, Jr. a 
¢ hie eu Administrative J ud ge. | 


: I CoNCUR: 


Davin Doane, 


Administrative J Mage _ 
LUCAS COAL COMPANY, ET AL, 


Decided Fully 16, 1975 , | 


. hell by. cee Coal Company, et 
al.‘ (appellants) from a decision by 
an Administrative Law J udge (Docket. : 


No. PITT 72-48), dated November 19, 
1973, dismissing Applications for Re- 


view of 29 Notices of Violation issued . 
to 13 separate operators under section 
~104(b) of the Federal Coal Mine — 


Health and Safety Act of 1969.2 


‘Affirmed. 


Federal Coal Mine Health aa Safety 
Act of 1969: Review of Notices and 
Orders: Generally 3 


. An Application for Review aoceedine of 


section. 104(b) Notices. of Violation un- 
der section 105(a) of the Act ‘should be 


summarily dismissed: where the viola- . 


tions charged in the Notices have been 
totally abated prior to hearing. | . 
Federal Coal Mine Health and d Safety 
Act of 1969: Mandatory uk Stand- : 


oo ea ards: Generally 
- WHEREFORE, pursuant to the 


i, 1 29 dockets were consolidated by the Judge 


under Docket No. PITT 72-48: See’ Addendum a 


for complete listing of dockets. ; 
2P.L, 91-1738, 83 Stat. 742-804, 30 U. S. ad 


430) _ LUCAS 


Bulldozers. are included in the ‘category 


of mobile equipment. required to. have. 


backup alarms were unavailable, he has 
tive of clear visibility to the rear. 


Federal Coal Mine Health and Safety | 


Act of 1969: Unavailability of Equip- 
-ment, Materials, or Qualified Techni- 
cians: Notice of Violation 


| Where the operator is unable to show by 


a preponderance of the evidence that 


- backup alarms were unavailable, he has 


not borne his burden of proof. 


7 Federal Coal Mine Health and Safety 
Act of 1969:. Abatement: ‘Time for 


| Abatement 


Where: the. ones: ere that ane 
time for abatement in. Notices of Viola- 


tion is. unreasonable solely because the 
alleged violation did not occur, a: finding 
of violation moots such contention where 
the violation has been abated. 


APPEARANCES: 
Jz,, Esq., and Leo M. Stepanian, Esq., 


ae for appellant, Lucas-Coal Company, et 
al.; Robert W. Long, Esq., Associate 
Solicitor, J.. Philip Smith, Esq., Assist- 


ant Solicitor, and John H. 0’Donnell, 
__Esq., Trial Attorney, for appellee, Min- 


ing Enforcement and Safety Adminis- | 


| tration. 


2 OPINION BY CHIEF ADMIN- 
- ISTRATIVE JUDGE ROGERS 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Factual and Procedural 


Background 


ators of open-pit mines ne 


| lants) received 25 N otices of Viola- 


tion of 30 CFR W. 410, requiring 


COAL COMPANY, ET AL, 
July 16, 1974 | 


Hay J. Wallace, 


Nos. PITT 72-48, 


_ Docket Nos. PITT 72-62, PITT 72-68, 


“Lucie Coal Company, at a , oper- | 72-178, and PITT 72-176. 
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7 adequate automatic warning devices 


which give an audible alarm when 


certain types of mobile equipment 


are put in reverse.? Appellants also 
received a number of other types — 
of Notices of Violation, four of 


~ which are on appeal to this Board 


in addition: to the above 25.4 Ap- 


pellants filed Applications for Re- _ 


view, pursuant to section 105(a) of . 
the Federal Coal Mine Health and 
Safety Act of 1969. (Act), for each 
of the Notices received, and the Ad- 
ministrative Law J ioe (Judge) 


- consolidated all of them for hearing — 


under Docket No. PITT 79-48. 
Such. hearing was held on June 20- 
22, 1972, in Butler, Pennsylvania. 
The 29 dockets on appeal are the 
Applications for Review which the 
Judge dismissed in his decision is- 


sued November 19, 1973. In 12 of 


these 29 dockets, including the four 
non-alarm Notices,’ the. Judge ad- 
mitted in evidence at the hearing 
Notices of Abatement of the alleged 
violations. In the remaining 17 _ 
dockets the record does not reveal 
whether . or not the alleged viola-_ 
tions were abated. For this reason, 
3 These 25 Notices are represent by Docket | 


PITT 72-51, PITT 72-55, 
PITT 72-57, PITT 72-59, PITT 72-61, PITT 


72-64, PITT 72-70, PITT 72-117, PITT 72 


120, PITT 72-121, PITT 72-124, PITT 72-126, 


_ PITT 72-128, PITT 72-130, PITT 72-132, ° 


PITT 72-134, PITT 72-136, PITT 72-141, 
PITT 72-147, PITT 72-163, PITT. 72-167, 
PITT 72-168, PITT 72-170 and PILT 72-196, 

4These four Notices are represented by 
PITT 


. * These 12 dockets consists of PITT 72-48, 
PITT 72-59, PITT 72-62, PITT 72-64, PITT 


‘72-68, PITT 72-70, PITT 72-134, PITT 72- 


147, ‘PITT: 72-163, PITT 72-167, 
173, and PITT 72-176. | 


PITT 72— 
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| “we shall assume that: cies 17. siteged | 


violations ‘were‘not abated. 
_ A consolidated brief “was. fled 
with the Beard by appellants con- 


tending that: (1) 30 CFR. 77.410. 


does not apply to bulldozers used in 


surface mines; (2) the Mining En-. 
forcement and. Safety Administra- 


tion (MESA), by: administrative 


practice,. excludes equipment, like 


bulldozers, which has clear visibil- 
ity to the rear, from: the application 


of 30 CFR 77.410; (3) it. was not 


shown at the hoses that adequate 


warning devices are available for 
such equipment; and (4) since no 
violations: were established, the — 
time allowed for abatement is in-... 


herently unreasonable and the No- 


tices should be, vacated. The above. 


contentions concerned: only the 
other Notices are disposed of here- 
‘inafter by the Board without the 
necessity of consider! Ing — their 
merits. 


OA reply brief was filed by MESA 
on January 16, 1974, which con- 


tended that the i; udge’s decision be- » 


low was correct and should be a 


firmed. | 


S's sswes s Presented 


AL “Whether the: J udge erred. in 


finding that 30 CFR 77.410 requires 
installation of. warning devices” on 
bulldozers. c 
&B. ‘Whether clear visibility t to the 
rear precludes the application of 
30 CFR 77.410 to Sep eew, with 
such visibility: = 
— _C. Whether. ec ere -estab- 
jiehed by a preponderance of the 


| DECISIONS OF ‘THE DEPARTMENT ‘oF THE INTERIOR — 


{81 LD. 


evidence: - that automatic... alarms 
were | ae ao eucly ees 


dD. “Whether: the J saps sired” in 
finditig that the time allowed for 
abatement; was ROAeODAD IS hom 


ae. 


ee has been the: ‘position’ of the 


| Board ; since our decision. in Reliable 


Coal Corporation, L IBMA 50, 58, 


78 LD. 199, 208, CCH Employment: 


Safety © and Health Guide, par. 
15,368 (1971), that, “* * * the scope | 
of a review of notices issued pursu- 
ant to section 104(b) must relate to 
determination of a reasonable time — 
for abatement. * * * [iJ]f, however, © 
the violation has been timely — 
abated, there no longer exists an is- 


sue appropriate for review under 
| back- -up alarm N otices. The four — PP P) 


section 105 (a).”” Therefore, since 


12 of the 29 Notices including the 


four non-alarm Notices were totally — 
abated prior to hearing, these re- 
spective Applications for Review 
should have been summar ily dis- 
inissed by the Judge under our 


holding in Rekable, supra. 


MESA, in its brief, states that 
the parties entered into. a stipula- 
tion whereby it agreed not to move 
for dismissal of those dockets 


wherein the alleged: violations had 


been abated. Apparently, the Judge 
honored this stipulation although 
no written stipulation appears in 
the record. However that may be, it 
is clear, that the parties cannot stip- 
ulate or agree to create jurisdic- 
tion. in, the | actual absence thereof ;. 


and parties cannot. agree to try a 


case where a areHiciable-| issue does 


~ graders” 
require “similarity” or “like kind,” bull-: 


430] © ve 


"mot exist. ‘See B alien ra Cee & Com 
pany, 444. F.9d 257, 259 (8th. Cir., 
1971). Therefore, the only Notices. 
- Violation still to be considered | 
concerning — back-up 


_ those. 
ala ‘ms... 


| » Having oer the nr ad 
‘considered the briefs of appellants — 
and MESA, the Board finds that 
appellants. have: not. demonstrated. 
any reasons why the findings of 
fact, conclusions of law, and deci-— 
sion of the J udge should not be af- 
firmed as to these Notices. We be-. 
the. portion of the ‘Judge’ S, 
-. opinion excerpted below ® accu- 
mately reflects our conclusions: re- 
‘ garding the applications of 30 CFR 
| w 410 to the facts in oS cases. | 


lieve 


‘Back-up Alarms 2 - 


The - [25] ‘proceedings in. Docket Nos, 
“pprr: 72-48, 72-51, 72-55, 72-57, 72-59, 
“72-120, 
72-21, 72-124, 72-126, 72-128, 72-180, 


72-61, 72-64, . 72-70, 72-117, 


2-182, 72-134, 7 2-186, 72-141; 72-147, 


2~163, 72-167, 72-168, 72-170 and 72-196. 
all concern the application of 30 CFR 
§ 77.410 to mobile equipment utilized in | 
or in connection with open pit: [sie] : 


bituminous coal mining. : 


[A] Applicants contend » that - pull-— 
 .dozers (which are cited in most of the 
_ § 77- 410 notices). are not covered: by this: 


regulation. Applicants ‘submit that 


- §77.410 by its wording applies only to 
 - “mobile equipment, such as trucks, fork~ 
tractors and. 
; that since the words ‘ ‘such as”. 


lifts, front-end loaders, 


dozers are not included because they are 


not “similar” to “trucks, forklifts, front- 
-- end loaders, tractors and :graders”. with 
as to the eee of hazard involved | 


| 6 Lucas” Coat fina et a. Docket No. 


PITT 72-48" (November, 19, 1973) (Fauver, 


 W., ALT). | 
| - -555-646—74- 3. 
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a 7 See: 
-: Mining,’ Mineral, and Related Terms (1968 
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and with respect to speed, “weight. and. . 


function. Further support is sought to” 
be. ‘drawn. from the- fact that, unlike 


§ 77. 410, ‘bulldozers are Specifically men- | 


tioned in 80 CFR § 77,408, regarding can- | 


, opies ¢ and roll protection. ~~ 


_ Applicants’ coutentions. are ‘unpersu- : 


asive. The words “such as” do not indi- 
. cate an inclusive characterization. of all 
equipment | affected by the ‘regulation. 


Rather, they signify the use of examples: 
by which a broad category. may be recog: 


nized and. clarified. Hence, mobile equip- — 
- ment other than ‘the several examples of - 
machinery specified in §.77.410. may be 


found to be within the a or of this , 


regulation. 


Bren assumi ing that the Saaniss in. 


the regulation are. comprehensive, Appli- | 


cants’ argument | that bulldozers are un-. 
like the equipment named is incorrect. 
The ‘regulation specifically “applies to 


“tractors” and a bulldozer is commonly 
defined as.a type of tractor.” In addition, . 
Applicants’ analogy to ‘the section of the 


regulation requiring canopies: and roll ; 
protection does not lend support to their 


position since that provision (§ 77.403), . 
by specifying bulldozers, is simply limit- 


ing the kinds of tractors which are ai- 
fected more narrowly than those under 


§ 77.410. Consequently, it is concluded that’ : 


§ 77. 410 applies to bulldozers. | 
The Applicants have also challenged | 


; the back-up alarm standard in § 77.410 
- ou due process grounds, contending that 
the. standard as applied to mobile equip-. . 


ment in strip mining is inherently une, 
reasonable, and further that no opportu- : 
nity was provided to challenge the rea- : 
ia of ay beeplation _ 





Bureau of Mines, A Dictionary. of | 


ed:): “bulldozer. a. A tractor on the front 
end of which is mounted,.a. vertically’ curved 


_ steel blade held at a fixed distance by arms 


secured on 2 pivot or shaft near the horizontal . 
center. of the tractor” ;, ef.: Webdster’s al 
New Oollegiate Dictionary. (1969 ed.}-:- 

tractor-driven machine haying a broad blunt : 


horizontal blade- or ram. for clearing land, 


road building, or comparable activities. ” (Ital- 
‘ies added.) 


It is. to. be. observed, first, that the 
public. record of the rulemaking process 


for § 77.410. shows that the ‘Department 
of the Interior. followed the “notice and . 


. commen 7 procedure in the promulgation 
of this regulation. Thus, in accordance 


with the Act, 30 U.S.C.. § 801, the pro- . 


posed Part 77 was announced in the Fed- 


eral Register on December 19, 1970,° and 


interested persons were invited to submit 
written comments, suggestions or objec- 
tions to the Director of the Bureau of 
Mines within 45 days of the announce- 


ment, Four parties: commented on pro- 


posed Section. 77.410, including the 
Washington Irrigation and Development 


Company, the Williamson Shaft Contract- 
: Company, and the North Dakota . 
. Workmen’s. Compensation Board. The | 


ing 


Secretary of, the Interior reported that, 


in all, 26 associations, “companies, and” 


individuals submitted. comments, sugges- 
tions or objections pertaining to. the pro- 
st Part. 77. On. ‘May. 22: 1971, the 


egulations, were ‘promulgated, to take ef- - 
tect on. July 1, 1971" Applicants were thus 


| afforded. an. “opportunity ‘to. utilize this 


2D rocedure but apparently. failed to do so. 


- The rulemaking procedure was not the 
eS only alternative for the appl icants to chal- | 
lenge the strip mining regulations. The. 
Federal Coal. Mine Health and Safety 
- Act also ‘provides. a. method. by which 

| application of safety standards promul- 
_ gated under the Act. may be modified if © 
circumstances so warrant. Section 801(c). 
provides that, upon petition of an opera-_ 
- tor or representatives of miners, the Sec- . 
retary may modify the application of a 


safety standard in the case-of a mine 


(or mines) | where its application will 


diminish the safety of miners, or where 
there exists an alternative method of 


achieving the. result . of such standard : 
without: reducing the measure of safety. 


protection afforded by the standard, This 
provision has not been utilized by the 


Applicants in-challenging the strip mining. 


regulations. It is therefore concluded that 





aga FR, 19298, 
°36 FR, 9364. 
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| he  Repicunta: dave: ‘failed to show a | 
. denial of procedural due process. . 
~The: Applicants attack the application. a“ 
of the: back-up alarm standard to their 


industry generally, claiming. that the 
alarms are’ unnecessary and would not 

materially aid the safety of the miners. | 
Support for this position. ig .sought in: 


the testimony adduced at the -heari ing | 
' regarding the open space of strip mines, 


the absence of injury without the use of 
such alarms, the searcity of miners work- 
ing near vehicles used. in strip mining 
and the fact that visitors on ‘the job are _ 
rare and- are not. encouraped: by. the 
operators. ._ i 
[B.] It is also “Contended’, in. 1 partica- 
lar, that. the regulation. could not have 


been intended to apply to bulldozers. The | 


constant backward and forward move- . 
ment of the dozer, its slow: movement 


- (agually no more than 3 miles per hour) 
and its clear visibility to the rear, the . 
Applicants contend, are factors showing 


that the regulation was. not. ‘meant. to 


apply. to such’ equipment. 
[C.] The Applicants further contend of 
‘that, in any” event,. “adequate” back-up eee 
alarms’ within the meaning of. § 77.410. 2 
-.eannot’ be obtained: for any: of the ve-. 


hicles. involved in these: proceedings, for 


the following basic reasons: The alarms. 


do not hold up when: installed: on the 
equipment, Because the’ sound of the 
back-up alarms must carry | above the 


noise of the vehicles, it is ‘highly. irritat. 


ing and would probably violate the maxi- | 


-Taum noise level established ‘under: the _ 


Occupational Safety and Health Act.of. 
1970. Consequently, the use of ‘such 
alarms would subject the Applicant to- 
Federal penalties under OSHA, and in- 
junction. suits by nearby towns and resi- 
dents. with possible claims for damages 

and even criminal liability. | 
. After careful consideration of the rec- 
ord. and. the able briefs of counsel, it is 
concluded that. the evidence shows. 
neither arbitrary application. of § 77.410 
to the vehicles at Applicants’ “mines nor 
a lack. of feasibility: to equip. such ve- 
hicles to comply with the standard, 


(er, 7 


- fuel truck). 


“purbig! the: course of the heaving. aes 


undersigned Judge made a site view of 


the Mathieson Strip Mine on motion of 
the Applicants, and specifically observed 
the following equipment which is, and _ 
was, representative of the vehicles. at all. 
of the mines involved in these proceed- : 


ings.:-an Allis- Chalmer Model HD 2 bull- 


. dozer, a ‘Huclid Model 72-51 -front-end- - 
loader with a 5 cubic yard bucket, a 
= ‘Model. D-9 Caterpillar bulldozer, and. a 
converted. flat bed fuel truck (a one and ° 
a half ton truck converted to a 500 gallon — 
Rear. and forward visual 
observation was made of each vehicle 
_. from the operator’ S seat to determine the 
normal Scope of vision from that position, = 

- The bulldozers and the front-end loader 
_ were each equipped with a. back-up alarm ~ 
which was also carefully - -observed both 
as. to its position; ‘method. of installation, We 


and its sound in. actual. operation. As a 


result of these detailed views, it is found | 


' that, as regards both a. bulldozer and 
front- end loader, a man of average height 
| standing ‘behind such equipment a dis- 
tance of about 3 feet. cannot be seen by 


.. the. operator: of such: equipment. ‘The fuel: 
true. (the rear window of which is nec- - 
_essarily partially obstructed by the fuel 
tank) presents a comparable: problem. of 
° year vision for the driver. | 
- when a bulldozer, front-end loader or a. 
truck is. working. on or near: the crest of" 
a hilly spot.in the mine, the area of vis- 


‘ual obstruction to the rear is markedly 


enlarged depending on the angle of in- | 
cline, The evidence-at the hearing also | 
showed that there are various occasions: 
--in-the routine. -operation- of a strip mine © 
"when employees could be. endangered by - 
the back-up movement of such equipment. | 
[D.} The evidence does not show that | 
adequate automatic back-up alarms. are 
It was established. that. 
there are several manufacturers of such | 
alarms serving the Western. Pennsyl- . 
yania area, including Beckwith, Maxima, © 
~The  cost- Of-- 
these units is about. $65 to: $100, with 
about 4 hours required for installation. 


unavailable. 


and . Brinkley Companies. 


_ Although the Applicants presented testi- 
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_the Applicants, 


In-. addition, d 


mony eelabiae: to the difficulty aE back-up | 


alarm maintenance or repair, the units 


come with a manufacturer’s or dealer’s- 
warranty and can be successfully used. 
As to the other objections posed by 
a serious problem . of 
ripeness of the issues is apparent. A com-_ 
mon thread: runs. throughout Applicants’ 
complaints in showing problems which 


—Imust be construed. as merely hypotheti- 7 
eal. This includes possible local injunc- 
tions, private damage suits and charges. __ 
| of violations of other laws that might ° 

result from the use of back-up alarms. 

_ Suffice it to. say that if’ such matters 
should arise in connection. with this — 


standard specific issues can be developed . 
on an appropriate record by a. ‘petition | 
for modification under Section 301 (c) of ; 


the Act. 


ORDER 


- WHEREFORE, pursuant to the - 
authority selaghicd 16 the Board by . 
the Secretary of the Interior, (48 


CFR 41(4)), IT IS HEREBY __ 
ORDERED that the decision of the 
Judge in the above- ecaptioned case 


IS AFFIRMED. | 
¢. BE. Roguns, J Tra: - 


Chief Administrative Judge. | _ 


a CONCUR: 


Howarp a ScHmirmNBERG, J Be. 
Alternate Administrative cs Judge. 
_ADDEND UM 


Lucas Coal Company; Docket No os, mo 
PITT 72-48, PITT 72-173. | 


‘Sunbeam Coal Corparation; Docket | 


No. PITT 72-51. 


: Perry-Ross. Coal Company; Dae | 
Nos. PITT 72-55, PITT ‘72-57, . 


PITT ve 2-14 6. 
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Grant R. Wright Coal Companys, 
Docket No. PITT 7 9-59, 

Willowbrook Mining | 
Docket Nos. PITT 2-61, PITT 
72-62. oa 


| Tv theodore Demarsh Coal Company ; 


Docket No. PITT 72-64. : 


_ Miller and McKnight Coal Com: 
pany; Docket Nos. PITT 2-88, : 


PITT 7 2-70. 


- C & K Coal Company ; Docket Ne | 


72-7, 
19-191, 
72-126, 
72-180, 
72-134, 


PITT 
PITT 
PITT 
PITT. 
-PITT 


PITT 

PITT 
PITT - 
PITT 
PITT 


72-120, 
72-194, 


72-182, 


West Freedom Mining Corpora-_ 
tion; Docket Nos. PEEL 72-141, 


PITT 72-196. 


Black Fox: Mining & Development | 
‘Corp; Docket No. PITT 72-14%. 


| AH-RS Coal Corporation ; Docket, | 


No. PITT 72-163. 


: oN A. Cotterman Coal Company = 


= Docket No. PITT 72-167. 
Kerry — Coal | - Company; 
Nos. 
is ee 


Docket 
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8 IBMA 271 Decided July 19, 1974 
a. Appeal by Old Ben Coal Corporation 
(Old Ben) from a decision by an Ad- 


ministrative Law J udge (Docket No, 
VING 73-160), dated December 10, 


1973, dismissing an Application for 


| ‘Review filed by Old Ben seeking re- 
view of an Order of Withdrawal issued 
pursuant to section 104(a) of the Fed- 


OF. THE. DEPARTMENT or THE INTERIOR 


Compariy: 


72-128, 


PITT. 72-168, PITT 72-. 


| [81 1D. | 


eel Coal Mine Health ail Safety Act | 


_ of 1969 * ‘hereinafter “the Act. oe ee 


. Affirmed. 


 ederall Coal Mine Health ot : Safety | 
Act of 1969: Closure Orders: Imminent , 
Danger 


Aceumulations of loose coal and coal. 


dust together with sources of. potential ste 
a ignition will support a | finding of immi- 
ment danger, © 


“APPEARANOES: G. | 
Meyer, Esq., for appellant, Old Ben. 
Coal Corporation. The Mining En- 


es eeueiale 


forcement and Safety Administration — 


ae ae did not artici ate i in ae eal, 
79-136. Be P upp 


OPINION BY. CHIEF sai: 


IS TRATIVE JUDGE ROGERS - 


INTERIOR BOARD OF MINE — 
OPERATIONS APPEALS j 


Factual and Procedural} Background ae 


On Oucbea 4, 1972, asa Gecait ot & 2 
~ atwo hour inspection, Old Ben Coal. 


Corporation. (Old Ben) received | 
Order of Withdrawal No. 1 UK, * 


October 4 1972 which stated: 


Condition or eration ficametulations of 


loose coal and coal. dust were present 


the -1550-foot station: to inby room 38, 
ranging from 3 to 15 inches in depth for 


a distance of 67 feet, and from the tail — 


sections to inby the tail sections for a 
distance of 165 feet including all. cross: 
cuts ranging from 3 to 10 inches in depth.. 


Rock dust was inadequate from the | 


mouth of. rooms 37 and 38 for a distance 


of ae feet in room 38. Rock dust was in- | 


PL, 61-173; 83 Stat. 142-804, badd U.S.C 


~ $§-801-960 TO): 
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: ig “adéquate oi ‘tnd “tail section to inby | 
for a distance of 165 feet including all 
-erosscuts. The 31 south. haulage’ Toad im 


_ Was inadequately rockdusted for a dis- 
tance of 1850. feet in. the 31, '32 and 33 


South Sections off the 6 main east en-. 
tries. | 
Two portable oil cans did not have. caps — 

to enclose the containers in the 31, 32 and 
- 88 south section off the 6 main east en- -: 
—— ‘tries. Five dust samples were taken. to 


| substantiate the findings. 


The alleged conditions or practices : 


“were abated and the Order of With- 
‘drawal was terminated the: follow- 
| ing morning. 

Old. Ben filed an application for 
review of the order contending that 
the conditions or practices cited did 
not constitute imminent. danger as 

defined in section 8(j) of the Act. 

At the hearing, the ‘assistant 


- safety director for Old Ben testified 


‘that there were “normal deposits” 


resulted from spillage from the 


~ belt, not accumulations. He also | 


- stated that ventilation in the area, 
“was very good and that, at the time 


of the inspection, there were no per- 
_ missibility violations and very little 

‘methane. (Tr. 5-48. ) At the time of | 
the inspection, a front-end loader 
was operanne: cleaning ey the ee 


coal... 
‘The. il ee hie fia 


the order testified that he believed — 


the accumulations. constituted an 
imminent: danger inasmuch as they 
constituted a. fire or explosion 
hazard. In his opinion ‘all that was 
~ needed was an ignition and a fire 


could’ result. He -stated that the 
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“toailing’ ens At ‘energized | per- 
“missible equipment, as. well: as, the 


tail } piece of the belt running in coal 
accumulations could. be sources of | 


ignition in the event of a roof fall, 
or other. occurrence. Although con- : 
ceding that these ‘potential, sources — 
of: ignition were not. hazardous at 
‘the time of the inspection, he 


thought the possibility of danger so 


great that he closed the area eee 
_ the accumulations which could pro- 


pagate a fire or explosion were 


cleaned up. The inspector fur ther 
stated that he believed the tail piece 

‘running in coal dust accumulations | 

_ was a potential source of ignition in- 

_ that it could heat up from such con- — 


tact, although it was not hot at the 


time of the inspection. He concluded — 


that if normal mining operations 


were allowed to continue before the 

: accumulations were cleaned up and | 
of loose coal in the area cited. He » 

stated that he believed that they 


the area rockdusted, serious physi- : 
cal harm or death could reasonably 


have resulted. (Tr. 73-101.) There- 


fore, he issued the ees of ‘With- 


| drawal. 


~In his opinion,. the Matai: 
tive Law Judge (Judge) found . 


‘that the inspector’s findings as to 
the loose coal and -coal dust accu- — 
mulations were supported by the > 
record. Further, he found that the | 


energized equipment and the belt 
tail piece were ignition sources. 
Based upon the foregoing, the 


- Judge concluded that the sonditions 
-cited constituted an imminent dan- 
-ger:and that the subject Order was 
“properly . issued. Therefore, . since 


Old Ben had failed to meet its bur- . 


den of establishing that the condi- 


di 


| tions ae in the Order did. noe con- 


“rstitute an~ imminent danger, the 


. Judge dismissed Old Ben’ s Appl 
“seation for Review. ee 


‘No testimony was given ae i 
| “ing the uncapped oil cans, and the 
sd udge, as does the Board, did not 
consider this condition, in deter- 
mining whether imminent danger 


| existed. 


die ssue: Pinan: 


"Whether the J udge erred i in fade | 


ing that the conditions. cited in 
Order of Withdrawal No. 1 MK, 
| October 4s 1972, constituted an im- 
| minent besos 


Dis CUSSION 


Hinviag eergea: the record and 


| considered the brief of Old Ben, the 
Board finds that Old Ben has not 
-demonstrated any reason why the 


findings of fact, conclusions of law, — 


and decision of the Judge. should 
not be affirmed: The arguments 


made on appeal to the Board were 


fully and fairly considered by. the 
Judge, and his decision is. clearly 
z supported by. and is consistent with 
our decision in Hastern Associated 
Coal. Corporation, 92 IBMA..128, 80 
1.D..400, CCH Employment Safety 
and Health. Guide, a oe 
ee : 


ae ORDER 


| authority delegated to the Board 


_by the Secretary. of the Interior ~ 
ae OF: R41 ue) ) AT Is HEREBY 


DECISIONS OF ‘THE DEPARTMENT or THE INTERIOR 


7 T CONCUR 7 


Davin Dome ; | 
Administrative Judge. = ec 


APPEARANCES: 6. 


. [a1 LD, 7 


ae ORDERED that. tha: decision - in 


the — above- captioned, : case - Is 
AFFIRMED. | 

C. 5. Roomy, Tin; | sf 

— Chae ti Administrative J wdge | 


| ‘ot BEN COAL CORPORATION 


8 IBMA 277% Decided July 19,1974 
Appeal by Old Ben-Coal Corporation 


(Old Ben) from a decision by an Ad- 
ministrative Law J udge (Docket No. 


VINC 73-175), dated December. 10, 
1978, dismissing an_ Application for 


Review filed by Old Ben of an Order 


of. Withdrawal issued pursuant to: sec- 


tion 104(a) of the Federal Coal-Mine 


Health and Safety. Act of 1969, 1 -here- 


Anafter “the Act.” 


- Affirmed, 


‘Federal. Coal Mine ‘Health and. 1 Safety | 
“Act of 1969: Closure Or ders: Tmnminent = 
“Danger, - | 


Accumulations of loose coal and coal aust 


‘together with: sources. of potential ‘igni- 


tion ‘will support. a finding of imminent 


sganger,. 


Christopher | 


_. Meyer, Esq., for appellant, Old Ben 
_ Coal Corporation. The Mining Enforce- 


WHEREFORE, ursiant a the 


ment and Safety. Administration did 


= participate in this appeal... 


oa IPL, 91-178, 83 Stat. 742-804, 80 US. 
a8 801-960 (1970). . 
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: OPINION BY OHIEF ADMIN- 
i ISTRATIVE JUDGE ROGERS 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Factual: and. Procedural 
| Background — 


7 On Novediber 1, 1972, during an 
inspection. by a Federal. inspector, 
Old Ben Coal Corporation (Old 


Ben). received: Order of Withdrawal 


No. 7 JIMA, 


N ovember | 972, 
which’ stated : | : 


Condition or: Practice-—In the 34, 35 me 
36 south of the 6 main east section, loose 
coal and coal dust was present:in the No. 


34 entry. from the 70 feet: mark inby for 
a distance of 500 feet in -depths Tanging 


from 4 to 18 inches,’ in' the No. .35 entry 


from the shuttle car dumping point inby 
for a distance of 150 feet in depths rang- 
ing from 4 to 20 inches and: in: all cross- 
cuts located between entries 34 and 30. 

In addition, the’ outer. insulation of the 
trailing cable to the continuous ‘mining 


machine had been cut, and retaped in six 


different locations and the: tape had been 

allowed to ee back thus. exposing power 
- Jeads. og St feel RES : 
‘Air fro om the conveyor pelt: ate was: “pe 


~ ing used to ventilate active working faces 


and one stopping was not installed and 
another ‘stopping only: partially installed, 
thus: correct belt: isolation was ; not being 
“achieved. | ee ds ie 


| The rock dust applications ¥ were e.obviously 
: inadequate ou the roof, ribs and floor ine 


the No. 34 entry from the 300 feet sur- 
veyor tag inby for a distance of 200 feet. 


Little to no rock dust had been: applied 
on. the floor of. the No. 35 entry fromm 


‘the: tail piece OnE for a distance of 150 


, feet. - eaacat P 
The ribs, Mae and tee en: the tail 


- piece section inby for a distance of 150 
feet in this same entry: and in. the No. 36 
south entry from 25 feet. inby., the. 350 
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foot surveyor tag inby ‘for a distance of | 
150 feet. | 


‘The rock dust in. ‘these. areas had been 
‘applied by hand and ranged in effective. : 
~ ness from sparse to none. : . 


Four samples were collected to substan: 
tiate these findings. 


Old Ben. contends that: the end: | 


- tions and practices cited did not con- 


stitute imminent danger as defined 


in section 3(j). of the Act. At the 


hearing | held. on. August 22, 19738, 


testimony by Old Ben’s safety direc- 
‘tor and the federal inspector who 
Issued the. order revealed that the 
_-essential facts were . undisputed. 
: However, while the. witness: for Old 
~ Ben stated. that he believed all of 
the cited. conditions were: not 1mmi- 
cnently dangerous, 
stated that he: believed they were, 
and for this. reason he. issued. the 


the inspector 


Order of Withdrawal. He and the 


_ safety director testified that there - 
were various amounts.of loose coal . 
in the area covered by the Order, 
four to 18 inches according’ to the | 
“inspector; uncertain according to 
_ the safety director who did. not. 
“measure them: The inspector be- 


leved that the exposed power lead, 


although covered with one layer of 
-insulation, could: easily: be. cut’ by 
‘dragging on the ground orifit were 
- run over: by -a: ‘piece. of equipment, | 
possibly causing a.spark. Further, 
‘due to the: presence of a “blue:band” 
of rock.in the.coal seam the-inspec- 
tor stated that: normal mining activ- 
ity: could cause a spark.- He also 
thought the lack of. adequate rock 


dusting, substantiated by test. re- 


- sults showing percent incombustible 
material of less: than 25% i in. all four 


440 —s DECISIONS OF THE 


_ Samples, exacerbated the es 


dangerous accumulations of loose 
| coal and coal dust. | 
_.», In- his opinion,. the: A gineas: 
| ae Law Judge (Judge) found the 


‘inspector’s findings as to the loose. 


coal and coal dust accumulations 
“were supported by the record. Fur- 
ther, he found that the peeling trail- 
ing cable, the “blue band” of rock, 
‘and the energized permissible equip- 
ment were sources of ignition such 
as would support a conclusion of 
‘immiment danger when coupled 


with the conditions ‘of incorrect — 
belt isolation and inadequate rock © 


dusting. ‘Accordingly, the. Judge 
held that the conditions cited in the 
Order constituted an imminent dan- 
‘ger, that the Order was properly 
_ issued, and that’ Old Ben’s A pplica- 
tion for Review must be dismissed 
on the: es of the eee 


. Issue Peaster 


| Whether Old Ben has presented 
evidence to preponderate over the 
| presumption that the ‘above Order 
of Withdrawal was validly issued. 


Discussion | 


* Having feyiewed the record and 


considered. the brief of Old Ben, the 
Board finds that Old Ben has not 
. demonstrated any. reason why the 
‘findings of fact, conclusions of law, 
and decision of the Judge should 


not be affirmed. The arguments 


made on appeal to the Board have 
been fully and fairly considered by 
the Judge, and his decision is clearly 


4 ‘supported by and is consistent with - 


“our decision in Hastern Associated 


DEPARTMENT: ‘OF THE INTERIOR | 


FIRMED. 


oma LD. 


Coal Corporations: 9 IBMA 128, 80, 


“I.D.'400; CCH Employment Safety | 
and Health poe eet 
ca). - 


16 187 


ORDER 


WHEREFORE, ean tothe 
- authority delegated to the Board by — 


the Secretary of the Interior (43 


“OFR 41(4)), IT IS HEREBY 
ORDERED that the decision in the 


above-captioned case’ 


IS AF- 


/ +, COE. Rocrns, JR., 
oh hie fA Adménisir ative J euages 


I. CONCUR: 


Dive. Doann; : ose a 
Administrative reTualge, ae. 
: OLD BEN COAL CORPORATION 


3 IBMA 282 Decided Jy: 19, “197 


Riel ty old. Ben Coal Corporation 
(Old: Ben) from a decision of an Ad- 


ministrative Law Judge (Docket. No. 


‘VINC 73-98), dated March 12, 1974, 
dismissing an Application for Review 


of an imminent danger Order of With. 


‘drawal filed by Old Ben pursuant to. 


section 105(a) of the Federal Coal. 


“Mine Health and Safety Act of 1969 1 
| hereinafter “the Act.” 


Affirmed, 


‘Federal. Coal Mine Health and Safety 
. Act of 1969: Closure omc: Imminent . 
Danger | 





PL, 91-178, 88 Stat. 742-804, 30 U.S.C. 
$§ 801-960 (1970). 


440k ta 


a Accumulations of loose coal and coal dust mS 
_- together with sources: of potential igni- 
tion will: support. a: finding of: imminent 


danger, oA ak 


APPEARANCES: Ie ohit ie ‘Meredith, 
Esq., for appellant, Old Ben Coal Cor- 


poration ; Richard V. Backley, Esq., — 


~ Assistant Solicitor, | and Ir “Avrum 


_ Fingeret, Esq., Trial Attorney, for ap- 
~ pellee; Mining Enfor cement and ay : 


ae Administration.» . 


’ OPINION BY. CHIEF ADMIN. 


des Is TRATI VE J UDGE ROGERS | 


"INTERIOR BOARD OF MINE 
OPERATIONS APPEALS — 


| Factual ad Procedural 
Background 


On ae 5, 1972, 2 - Mining 
‘Enforcement: and Safety Adminis- 
tration (MESA) inspector, during 
an inspection of Old Ben Coal Cor- 

| poration’ s (Old. Ben) ‘Mine No. 21, 
issued Order of Withdrawal No. 1 
AG, September 5, 1972, which cited 
| the following conditions : oo 

Coal. float. dust up 0: ‘four inches in 
depth and a ‘distinct plack was deposited 


on rock dusted surfaces along the 56 south 
belt. conveyor entry from the head roller 


- to the 800 foot surveyor’s tag, also around — 


_ the belt drive and in the connecting cross- 
cuts, Loose coal and coal dust accumula- 
tions were beneath the belt, and up to 


“2-feet-in. depth along the east side of 56. 


‘south belt for the length “of the. belt. a 
‘distance of, approximately 1,000 feet ; float 
coal dust under and around the belt tail 
and outby for 50 feet up to e inches i in 
‘height. - 7 . 


These conditions: were recorded: in the 


“mine examiner's | book - ‘for: T ‘previous 
| shifts. . 


a OLD BEN: COAL. CORPORATION. - 
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Room Nos. 37. ‘gad’ 38 had accumula- | 


“tions of. Toose coal and dust along ribs and 
roadways. from 3. to -6 inches in depth, 
and: from the room neck inby a distance — 
Of 150. feet; rock dust applications were 
obviously inadequate ; rock dust had been 
applied’ by ‘hand and’ little or no rock | 

dust was applied to. the roof, ribs and 

. floor: generally. ‘Samples. were taken. to 

_Substantiate the findings. ° ; 


~The area. covered a: this. Order 
was: communicated to Old Ben’s. as- - 


sistant: safety:director.' The condi- 
tions were abated, and the Order. 
terminated. on, ihe following day. 


Old Ben filed a timely. Applica- 


‘tion for Review of thé Order, and 
a hearing before an Administrative. _ 


Law. Judge (Judge) was held on | 


December. 4, 1973. It is Old Ben’s 
contention that the conditions and 
‘practices | cited did not. constitute 


imminent. danger as defined in. sec- 
tion 3(}) of the Act. 


At the hearing the federal i inspec- 


tor who. issued the Order testified — 
to the effect that:-there were large 
-accumulations « 
along the belt line; there were. loose 


of float coal dust 


coal and coal dust accumulations 


under the belt of such a height that 
with only a little more spillage con- 


tact with the belt would be made 


which would cause friction and 


could result in a belt fire; he con- - 


‘sidered the electrically driven belt 


drive and its control panel to be ~ 


sources of ignition; it was during — 


his inspection of the belt line that 
he issued. a verbal section 104(a) 


Order of Withdrawal, which he ex-_ 


panded, as seen above, upon inspect- 
ing Room Nos. 87 and 38; and that 


he reduced his verbal order to writ- 


ing: upon. ener to the sirtaees, 


| ‘He concluded that, based upon the |. 
| conditions and practices cited in the ; 
7 “Or der, an imminent:danger existed. 
" Old Ben’s assistant safety director 


testified to the effect that: there was 


- no methane 1 in the area at: the time © a oe 


of the inspection; ventilation was 
excellent; the float coal dust was 


too thin to measure in most places; 


there was an accumulation: around 
the belt drive substantial enough to 


cover the rollers; the floors of Room. 


Nos. 37 and 88 weve damp; and he 
understood both. the ‘substance. of 
~ the Order and the area to which it 

applied. - tn : 

In his decision, the J Hae found 
that: although there was some dis- 
pute as to the amount of the ac- 


cumulation of loose coal: and coal. 


dust, there was no dispute that an 
accumulation did exist; although 
there had never been a sudden. re- 
_ lease of methane in this mine, it is 
a. gassy mine;. the aceumulations 
under.the belt were: high enough to 
support the. inspector’s. conclusion 
that a:belt fire could occur; and in 
the presence of the combustible ma- 
terials.observed, any fire or. explo- 
sion. would become ‘a grave hazard. 
Based upon .the . foregoing,.. the 
Judge concluded that an imminent 


danger had existed, that the inspec- - 
‘tor was .justified in issuing. the 
Order, and that Old Ben had -failed 


to establish by a preponderance of 
the evidence that an imminent dan- 


ger had not existed. Accordingly, he . 
‘dismissed. Ue ‘Ben's: ee - 


for Review. 


DECISIONS - oF THE DEPARTMENT: or ‘THE INTERIOR 


«81 LD. 
_ Ts ssue » Presented 


Whether the senditions cited j in” 


eke. Ordér of Withdrawal ‘support: 
the conclusion, that an imminent 
| danger. existed. 


» Diseussion - 


Ola Ben contends that the < con- | 


7 ditions cited in the Order. are. not 
sufficient to. ‘support. a conclusion _ 
that imminent danger existed. Al- 
though the witness for. Old: Ben a 
testified that an accumulation. ex- 
isted, Old Ben contends, on appeal, | 


that the inspector’s concern about a 


“possible belt fire was “speculation 
about dangers that might result if 


non-existent conditions unexpect- 
edly developed.” It isan undisputed 
fact that the accumulations cited 
had existed for seven previous 


‘shifts. It is also clear that Old Ben 


knew of the condition. since it had 


‘assigned two men to clean up the 


accumulations. However, due to the — 


_ fact that the condition: persisted, 


such . measures -were inadequate. 


Based upon our review of the rec- | 


ord, the Board finds that these ac- 


‘cumulations éxisted and did” not 
~ develop unexpectedly. and concludes 


that... normal. mining ‘operations 
could not proceed. prior to or during 


abatement ‘without risk of ‘death‘or 
Serious ‘physical injury. By apply- 
ing the test. of imminent. danger 
enunciated" in: Eastern - ‘Associated | 
Coal Corporation, 2 IBMA 128, 80 
“LD. 400, CCH Employment Safety 
‘and Health™ Guide, par. 
(1973), we conclude that. the cod on 
| conditions. oxisting. along. the. belt 


16,187 


_ existed. Accordingly, w 


Tne in : the. circumstances of this 


case, - support the inspector’s con- 


clusion that an imminent danger 
we hold that 
Old Ben has failed. to establish by 


ah preponderance of the evidence | : 


that imminent danger did not. exist. 


_ In its brief, Old Ben goes to great _ 
length in attempting to discredit. 
the method of testing incombustible 
a dust. samples. which yielded results 
_ ‘which support ‘the inspector’s vis- 7. Aud oo 
nal. observation of inadequate rock = ig ; peti, enn ee 
dusting in Room Nos. 37 and 88. PEGGS $ RUN COAL COMPANY, -“ 
- We believe that reliance on ‘this — a - 
argument is “unfounded | since both 
_ the inspector and the Judge relied — 
- solely on the belt line obser vations 
‘in arriving at their respective con-— 


clusions of imminent danger. In 


Coal Processing Corpor ation, 2 


 IBMA 336, 345, 80 ILD. 748, 752, 


CCH — Employment Safety. and : 
: Health Guide, par. 16,978 - (1978) x 
this Board adopted the Judge’s lan-_ 


guage below in holding that,“ [u] n- 


der section 304(a) [30. CFR 15 400] .. 
-. \apviolation may be based upon. visual : 


_- observation: ‘without need of meas- 


_ urements or samples. ”' We believe’ 
_ that: the’ above is equally applicable _ 


“when” excessive ‘accumulations. are 


‘cited in a section 104(a) order of — — 
Federal Coal Mine Health and. Safety | 


yAct of +1968: Evidence: ‘Burden of | 
Proof -— etn. 


withdrawal. This Board’ seés no 


reason to consider Old Ben’s:argu- 


~-ment on dust testing methods when, 


in.its opinion, the belt line condi- 
not suffice to meet the Mining Enforce- 
ment and. Safety. Administration’ § pur- 
den of ‘proof _ of a section . ae | 
. violation. . on 


- WHEREFORE, ian ti the o 


tions were sufficient i in‘and of them- 


selves to support a conclusion mort im- 


-mninent danger. 


= ‘euthotity’ delegated to the Board by 


"the Secretary of the Interior (43 


PEGGS: RUN COAL (COMPANY; - ING. ae oe. 
— Stlyy 22, 1974, te 


CFR 4.1(4)), IT Is HEREBY 


| ORDERED that the J udge’ Ss deci- | 
_sion in the above-captioned case IS : 


AFFIRMED. 


206. Roars, Jn, - | = : 
e hief Administrative ha 2 


L CONCUR: 


Davi Delve | 


Administrative Judge. - tee Powe. 


INC. 


3 IEMA 289. Decided July ae 199 | 


: Appeal by Peges Run Coal Company, 


Inc., from a. decision. by an Adminis- 


trative Law Judge, dated. December 19, 
| 1973, assessing penalties i in the sum of 
$28,576 for violations of the Federal 
Coal Mine. Health and Safety: Act. of 
1969 under Docket No. PITT 71-68-P. 


‘Affirmed i in part and vacated in paxt : 


: Federal: Coal Mine Health ‘aa Satety ih 
“Act of 1969: Appeals: Generally | 


The Board will: not ‘disturb the: findings 


of fact of an Administrative. Law Judge _ 
in-the absence of. a showing that the evi-. 


dence'compels a different result. 2... 


A vidval nedtvation: standing alone will 


APPEARANGHS; ‘Richard ‘M. Sharp, 


Eons , for: appellant, Peggs. Run: Coal . : 


Conipanys Mark M, Pierce, Esq, Sa 


ley M. Schwartz, Esq,, for’ appellee, 


~ Mining’. Enforcement ae Safety - ‘Ad- | 


, ministration, 


OPINION BY CHIEF ADMIN- 
| LELEATIVE JUDGE. LOGHES 


INTERIOR BOARD OF MINE 
OPHRATIONS. APPEALS 


“The alleoed viol ations involved 
in this proceeding arise from in- 
spections of Peggs Run Coal Gom- 
pany, Inc. 
- Mine, conducted ‘by Bureau of 
_ Mines (now Mining Enforcement 
and = Safety — — Administration 
: (MESA)) inspectors in April 
through November of 1970. The 


amended Petition for Assessment 


filed by MESA charged 62 viola- 
tions of safety or health standards 


3 get out in 57% Notices of Violations 


and 1 Order of Withdrawal. ‘An ex- 
tensive hearing on the matters in- 
volyed:was held before an Admin- 
istrative Law Judge (Judge) in 
three sessions: 

at Pittsburgh, Pennsylvania; Janu- 

— ary 26, 27, and 28, 1972, at Arling- 


. ton, Virginia; and. July 24, 25, 26, 


-and.27, 1972, at Pittsburgh, Penn- 
Sylvania. 9 
The Judge’s jnitial ee. is- 


ings of fact and conielusions of law 
as.to,each alleged violation. but de- 


ferred _assessment of monetary 


penalties. until. a. decision ~.was 
Yeached:in: aeo-pending proceeding 
viz.. Peggs Run Coal Company, 
Ine. Docket _No. PITT 72-28-P, 
which among other things, involved 


DECISIONS: 1OF. THE DEPARTMEN Te OF. THE INTERIOR 


(Peggs Run) No, 2. 


December 20, 1971, 


a 181-L. —_ 


a esiaiaetation of Peggs Run’ S 


“safety compliance record from De- 
“eember 1970 through March 1971. ' 

' ~The Judge assigned two reasoris 
for “deferring the assessment of 
Ipenalties | in the instant case in- 
‘volving the No. 2 Mine. First, he 
“noted that Peggs Run had raised a 


claim of financial hardship in the 
co-pending proceeding (Docket No. 


PITT 72-28-P), which, if proved, | 
“could provide a basis for a better. 
informed assessment of specific 
‘monetary penalties in the instant 

‘case. Second, the Judge stated that ; 
Peggs Run’s safety compliance rec- 
ord, as developed in Docket No. 

PITT 72-28-P, might serve to miti- 
gate penalties that otherwise might 


be appropriate in the instant case 


| (Docket No. PITT 7 1-68-P). 


On December 19, 1973, the J udge 


| issued a decision in Docket No. 
PITT 72-28-P assessing $7,677 in 
civil penalties. against. Peggs Run. 
On the same date, he issued. a deci- 


sion assessing $28, 576 in civil ‘pen- 


alties in the instant case, stating that 
the record of Docket No. PITT 72- 
28-P offered no mitigating circum- 


stances and that, therefore, the as- 
sessments in the instant case were 
made without regard to the record 


in the other proceeding. 
sued. on June 11, 1973, made find- 


On appeal to this Board, Peges 


Run challenges approximately. two 
_thirds.of the more than. fifty indi- 
_vidual assessments set by the Judge, 
-ranging from $1 to $2,000. In its 


brief filed with the Board, Peggs 


-Run. has incorporated by reference 
large portions of its brief filed with _ 
‘the Judge. We have carefully stud- 


| of both briefs and find nae: in many - 
instances citations to relevant ‘por-. 


| tions of the record are either miss- 


ing, or, where given, do not disclose 
testimony which would: warrant 
disturbing. the findings or conclu- | 
sions of the Judge. For example, 
the penalties assessed for four tem- 
~~. porary splice violations,? are simply. 
_- challenged in the appeal brief as 
. “onogsly disproportionate.” 
respect to another notice,” the ap-. 


peal brief refers to the evidence 
“discussed on page 15 and 16” of 
the brief below. The discussion. on 


the pages referred. to contains one - 


_-transeript citation to testimony not — the evidence: and 
Televant to the issue. The violation — 


charged in this instance 1s admitted 
_ but the thrust of the discussion by 


Peggs Run is directed toward the 


_ rigors of complying with the man- 
‘datory standards of the Federal 


~ Coal Mine Health and Safety Act. 
of 1969 (Act) In numerous other — 
instances we note that the Peggs 
Run brief is deficient and of little. 


Tt falls 


assistance in our review. 


within the provisions of 48 CFR 
—64.601 ae which Oo ay in relevant | 


| part: 


oe & “Appellant's brief shall set ee 
- in detail the objections to the initial de- 
cision, the reasons for such objections» 
and the relief requested. Any error.con- - 
tained in the initial decision that-is not’ 
objected to may be deemed by the Board 


to have pest waived. . 


1 Notices of aida Nos. 4 eee 9/21/70: 


5 CLT, 9/21/70; 6 CLT, gees uS aap 


9/21/70 ($1,000 each}. . 
2 Notice of Violation No. 1 CLT, sai 70: 
aPL. 91-173, 83 Stat, 742-804, 30 U.S.C. 
§§ 801-960 ps st a Ding tees & 


“PEGGS RUN COAL’ COMPANY, INC. 
July 22, 1974 


With ; 


on 


. Where any robleckion: is pened ‘upon evi- ‘ 
dence of record, such objection. need not. 
be ‘considered by the Board if specifie 
record citations to the pertinent evidence | 
are not contained in appellant’ S brief. ° 


MESA’s | “position is that ‘the 


| 5 udge’ S decision should be affirmed 


on all points. From our review of 


the record, it appears that while — 
- Peges Run admits that most of the _ 


alleged violations cited by MESA 
actually occurred, it argues gen- 
erally that: ws 8 GS 
a) the violations. occurred dur- 
ing’ the infancy of the Act when 


materi als were scarce; 


b) the J udge improperly weighed 


—c) the J udge’ Ss assessments were 

so disproportionately large as. to 

constitute an abuse of discretion. 
The first ar gument 1s applied es- 


| pecially to two Notices, Nos. 2 JGS, 


4/10/70; and 3 JGS. 4/10/70, cit” 


ing lack of air at working faces and 
‘the absence of line brattice. Peggs 
Run takes issue with the Judge’s 
conclusion that the operator should ; 
~ have had brattice installed, ‘bot- | 
tomed on testimony showing: that 

_brattice was not readily obtainable © 
_ by Peggs Run because of its credit 
_ standing, although it was available 
- on the market (Tr. 1,448). This. is 

. not, in our view, a situation akin to 

that in Buffato Mining Company, | 


2 IBMA 226, 259, 80 I.D. 630, CCH. © 
Employment. Safety and Health. 


Guide, par. 16,618 (1978) wherein : 


we dealt with. unavailability. of. 


| = equipment. We find no error inthe 


ee ee 


oo udge’s conclusions. on: these two ; 


Notices.. 
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Peges: Run’ s second cena | 
with exception of Notice of Viola-. 
tion No. 6 TB, August 10, 1970,— 


(discussed — below), iicewiss dis- 


closes no error in the Judge’s evalu- 


ation of testimony, application of 
the law, or conclusions of law, and 
we therefore affirm his findings and 
conclusions on this point. 

In its third argument, Peggs Run 
_ has not shown, or even alleged, that 
the penalties assessed by the J "adge 
are inappropriate to the size of the 


- mine, or would adversely affect its. 


ability to continue ‘In business. 
Therefore, again with exception of 


_ Notice of Violation No. 6, TB, Au- 
gust. 10, 1970, we conclude that — 


Peggs Run’s allegations of error are 
nsubstantial. and without merit. 


- Our review leads us to conclude that. | 


- Peggs Run has shown no valid rea- 
‘son why the. findings of fact and 
conclusions of. law of the J udge 


~ should not be aflirmed.on this point. | 
‘With respect, to Notice of Viola- — 
tion No. 6 TB, August 10, 1970, 

which cited Peggs Run for a viola. | 
tion of section’ ee of the Act. 


. “as follows: 


quately rock dusted. 


Although it is. not | in dispute that 
no. dust samples were taken - and 
analyzed by MESA to determine the 


percentage of incombustibility, the 


Judge nevertheless, found this vi- 
olation to have been proved by 


MESA and assessed a penalty of 


: $1, 000 therefor. We believe this was 


error. In Hall Coal Company, Inc, 
1IBMA 175, 178, 79 LD. 668, 671, , 


DECISIONS OF. THE DEPARTMENT OF THE. INTERIOR 


[8h LD. ie 


CCH Occupational Safety and — 
Health Decisions , par. 15. 880 a) a 
the Board stated : = . 


MRF Since Congress soosideh lly delin- 
eated percentages, [of. incombustibility ] 
we have no alternative but to: hold: that 
an alleged violation of [304(d)] must be 
supported by more ‘than mere: visual oOb+ 


_ servation of an inspector. Unless samples 


support an alleged violation of section © 


- 304(d), it eannot be sustained.* * * 


The instant Notice (No. 6 TB) 
falls squarely under. Hal, supra. — 
Since the percentages required by 
section 304-( d) of the Act were not 


properly established by MESA, we . 
vacate this Notice and. set, aside the. 
penalty assessed ther eon. | . 


“ORDER. ~ 
WHEREFORE, sae tothe — 


authority delegated to the Board by 


the Secretary of the Interior (48 


CFR 4.1(4)), IT IS HEREBY _ 


ORDERED that the decision ap- 


pealed from IS AFFIRMED, ex-- 
cept: that. Votice of Violation No. Ge 


TB, August 10, 1970;. Is. VACA- | 


TED and the associated assessment aa 
~ in the amount: of $1, noe Is SET 

: ae ASIDE. | 

The floor of 2 west main belt ane and’ 

the floors of. entries in 1 right section 
of 2. west main were obviously inade- 


TT IS FURTHER ORDERED : 


that Peggs Run Coal Company pay — : 


the remainder of penalties assessed 
by the Judge in the total amount: of 
$27,576 on or before 30 days from: 
the date of this decision. 


©. EK. Roezrs, Jr., 
Chief Administrative Judge. 


oe Concur: 


Day Daas 


Admurastrative J: udge. 
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: MARATHON OIL COMPANY 


aceae Te 1974 


MARATHON: OIL comPANY 
16 IBLA 298 


| ment. (G8-45-088:) pan 


‘Affirmed. 


ea 


Gontracs: Constrnetion, a Operation: 


Generally—Words, and ‘Phrases . 


olage Specially mentioned. 


- Contracts: Construction and iopereuon®: ; 


| Generally—Contracts: : 1: Construction 


and: Operation: Genéral-Rules of Con=:: 
-struction—Oil: ‘and’ Gas: ‘Leases: i aed 


and. Cooperative Agreements » 


Whete’a ‘senténce ‘in an oil and. 4 gas ‘unit — 
agreement: ‘prescribing a ‘royalty rate is: 


{ 


grammatically correct :and as set out :has: : 
a reasonable oes its, punctu-: 


ation will not ‘be changed, _ 


| Contracts: Construction aa 4Operation: ‘ 
Construction’ ‘fe 
Cone: alae of 


Generally—Contracts: ie 
and: ‘Operation: 3 
Construction. °. 


In construing: contracts, ‘restrictive words a 
normally. apply. only. to. the: nearest. ans" 


‘APPEARANCES: Morris: G. Gray, 


tecedent. . 


Contracts: Construction ond Operation: 
Construction - 


Generally—Contracts:. - 
and Oper ation: a General 
Construction — as 


Rules _ 


_ Decided August i 1904 
i Gontraeta: Construction and Otieration: 


Appéal from a decision of the Director}: ’ 
| Geological Survey;. requiring corrected — 
reports and recalculation of royalties’ © 
from variable: royalty rate leasés. com- 
- mitted to the Or egon Basin Unit ee oo 


Construction—Oil and Gas: 


| Contracts: 7 


The doctrine. of practical. construction 


does not apply. unless an agreement i is am- 


biguous. 


Generally—Contracts: “Construction 
and Operation: — General — Rules of 


Unit and. Cooperative Agreements. 


tive Agreements - 


The Oregon ‘Basin ‘unit ‘agreement® “does 
not permit a-repressuring well: loéated’ » = 
' outside. the; participating. ..area .to : be; 

counted) as a producing: well i in. computing = 
the royalty | due to the United. States 2 


mitted: 6 the unit.’ 


ments—Waiver 


! The Department of the Interior, is. ¢ not. 
"estopped from requiring ‘the operator of": 
: an oil and ¢4s unit agreemént: to submit - 
- corrected reports, to recalculate royalty . 


payments, and. to.. pay. additional: money 


the lower payments were ‘inaitthorized, ms 


Ree 
res 


Sitweesbik ot haa Pa 


"S.fh, Sati gees eth, 


SL LD. No. 8 
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Leases : Seite 


.... An.oil. and. gas. unit agreement;:as other. 
_. agreements,.is not ambiguous merely, be-:. 
| cause the par ties disagree as to its mean- i 
1 “ing if the disagteement is not based‘on 
‘the’ Feasonable sealers of the mean | 
ing of the language. Ww oe: 


Bon cogs oil aa Gas Leases: : Unit ee Coopera: Lj 
In:construing’.coutr acts, tncluaing” ig a , al 


word. of. enlargement used when it is-de:. 
sired to. eliminate any. doubt as to, the in-.- 
clusion in a larger class of the. particular 


si etunmantee “or. Default: : | 
a Waiver: ‘and: ‘Estoppel—0il and Gas : 
Leases: Unit: and coopera”: ane a 


owed the government ¢ even, though it. AG; - 


_ Esq. Division. ‘Attorney, Marathon: Oil 
| Companys’ David °C.’ Branand, Esq. 
Office’ of the’ Solicitor,’ Department of Pe 
fs a the Interior... : 
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- OPINION BY | 
ADMINISTRATIVE | 
JUDGE THOMPSON 


INTERIOR. BOARD OF 
LAND APPEALS 


This a opeale concerns ihe compu- 
tation of royalty due to. the United 


States under oil and gas leases is- 
sued by it which are committed to 


the Oregon Basin unit agreement 
entered into March 1, 1948. The . 


leases have sliding or step scale 


variable rate royalties with the © 
royalty computed on the basis of- 
the average daily oil production per 

well=the: higher the average pro- 


duction per well, the higher will be 
the royalty rate. The issue is 
whether a repressuring 


be counted as a producing well for 


royalty purposes. If wells outside ~ 
the participating area are included - 
- in the count of producing wells, the — 
royalty due to the United States” 
would be decreased. If the repres- 


suring wells outside the participat- 
ing area. are not included then, con- 
versely, the royalty ~ would be 
increased. 

Marathon Oil Gamsany (Mare. 
thon) is currently the unit operator. 


—In.1960, to increase the rate of pro-~ 


| duction in the unit, the operator of 
the unit at that ane commenced a 


waterflooding program by use of in- - 
jection wells’in the Oregon Basin _ 
area. Section 8(a) of the unit agree- 


1A well through which fiuid “or gas is 
introduced into the field to increase natural 
pressure. | 


DECISIONS OF THE DEPARTMENT OF. THE INTERIOR 


(injection © 
or input) well? located outside. the 
participating area of the unit may | 


[81 LD. . 


= ment, and the operating regulations, 
380 CF R 221.1 e¢ seg., require the 
. operator of the unit to submit plans © 


for drilling operations to the Re- 


~ gional Sper gieoe. United States 


Geological Survey (Survey), for — 
approval. In’ 1961 and subsequent 


- years the operator submitted plans 
_ relating to the several participating © 


areas within the unit. These plans 


identified producing and injection — 


wells and their location by legal 
subdivision. The plans were: ap- 
proved and, as indicated by Mara- 
thon, the waterflooding program — 
erence « production and conse- 
quently. the royalty to the United 


States. For the purpose of comput- 


ing royalty payments, Marathon 
counted all the injection wells. 
within and without tae pParEapat: | 


ing area. 


Marathon obj seed to a pequest; 


dated November 7, 1969, by a Sur- - 
vey accountant to furnish corrected 
reports which would exclude from — 
the. well count the injection wells — 


outside the participating areas of 


~ the unit. Thereafter, the Regional 


Oil and Gas Supervisor by decision 
dated December 29, 1969, an- 
nounced that only those ‘Injection 
wells within the participating area 
should be counted for royalty com- 


- putations, and that back royalties | 


were due for the years 1961-69. — 
Marathon appealed to the Director 


of the Survey, who by decision 


dated September 20, 1971, affirmed 


the Supervisor’ s decision. The Di- 
rector held that section 13. of the 


unit agreement prescribing the — 


. royalty eoniputanon pereed the. | 
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counting: of cajeceon wells within 
the participating areas of the unit 
as producing wells, but did not per- 
mit the inclusion of injection wells 
outside the participating areas. He 
concluded that the unit agreement 
term controlled and no operational 
decisions such as approving the lo- 
cation of injection wells could alter 
the agreement. He explained the 
failure of Survey to make this 
determination earlier as follows: 

It is unfortunate that. staffing limita- 
_ tions caused by. budget ‘restrictions 
prevent the Branch of Oil and Gas Opera- 
‘tions from maintaining continuous audits 
on its royalty accounts, These limitations 
have forced the Branch to resort to the 


post auditing of accounts.on an as time: 


permits basis. A recent audit of the Ore- 
gon Basin unit account-exposed the fact 
that 13 wells outside of the controlling 
participating area were being included 
in the well count used to compute royal- 
ties due. Prior to that time, the Survey’s 
accounting department accepted appel- 
lant’s monthly unit reports as filed and 
assumed that all wells included in appel- 
lant’s Form 0201, “Individual Well Pro- 
duction Record” headed “Oregon Basin 
Unit North Embar-Tensleep Participating 
Area,” were located within the control- 
ling participating areas. No effort was 
~ made to. check the actual location to see 
that all wells were within the controlling 
. partcipating area. 

‘The error involved in this case is one 
. which. would be difficult for acounting 
personnel to detect. It was discovered by 
an accounting clerk who questioned the 
fact that a lease which included an in- 
jection. well did not receive an allocation 
of .unitized production. The resulting in- 
vestigation of the situation exposed. the 
fact that, contrary to the specific lan- 
guage of the unit agreement, a total of 
13: unqualified injection wells, i.¢., wells 
— located. outside the controlling’ participat- 
ing areas, were being included in the well 
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count for eopaity purposes. me stated by. 
the appellant, its reports were ‘accepted 
by the Survey in good faith. However, 
these reports are now known to have 
been erroneous and the Superviser has re- 
quested correction. . . 

Marathon objects to this explana- 
tion asserting that the locations of 
all the injection wells are shown on 
survey maps and should have been 
ascertainable by accounting person- _ 
nel. Basically, it makes the follow-— 
ing contentions: (1) the clear 
language of the Oregon Basin unit 
agreement means that any well, 
wherever located, actually used for 
repressuring counts as a producing : 
well; (2) application of rules of 
intrepretation . demon- 
strates the fallacy of the Director’s 
decision; (3) the decision’ is con- 
trary to’ the purposes of the unit 
agreement; (4) the decision is con- 
trary to the practical construction | 


of the agreement by the parties; and 
(5) because the government has ac-_ 


quiesced in Marathon’s interpreta- 
tion of the agreement by accepting 
royalty payments based on inclusion 
of all repressuring wells, it is now, 
In effect, estopped from asserting . a 


different construction. © 


The questions raised here revolve 
specifically around the meaning of 


‘section 13. of the unit agtectent, 


which states: 


Subject to approval of the Sioeraien | 


in accordance with the operating regula- _ 


tions, all oil wells shut in for conserva- — 


tion purposes in each participating area, 


including productive oil wells with ex- 
cess. gas-oil ratios and any and all wells 
of any character actually used for repres- 
suring or recycling, shall be counted as 
producing oil wells ; sere fe | 
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DECISIONS 


in support of its ee contention, 


that the clear language of the unit 
ag reement means “that ally repres- 
suring well, wherever located, 
counts as a: producing well, Mara- 
thon submits the following con- 


struction. (the separations in. the. 


‘text. indicate Page clauses: oer 
thoughts) : Sees 


‘Subject to approval of the Supervisor, | 
LL accordance with the operas regular 


tions, 7 - 

all oil wells shut i in 1 for conservation pur- 
poses in each ‘participating ar ea, inelud- 
ing pr oductive oil wells with excess: gas- 
oilratios ae ba OE ie 
and a, ee a 
any. ana all. wells of any: character. ac- 
tually. used for, repressuring Or, recycling, 
shall he counted as _ producing oll 
: wells | a 


: ‘This reading, in, ae to ‘the 
Sur vey” s interpretation, makes “any 


aud all wells * eel recycling” an 
| independent clause, ‘and includes in 
the royalty. determination: all. re- 
pressuring wells swherever’ located. 


To reach the, above inter pretation, 
: Marathon notes that federal:oil and 
-gas, leases. are. subject. to. ordinary 
rules. of contract.construction, see 
Reading Steel Casting Co. v. United 
States, 268 U.S...186, 188 (1925) ; 
Standard. Oil. Co.. v. Hichel, 3817 FP. 
“SUPP. 1192, 1197. (dD. Alas.. 1970), 
Offd, 450 F.2d.493 (9th Cir. 1971) ; 
Amoco Production Co., 10 IBLA 


215,218 (1973)., and applies three 
_rules of contract construction to the | 


sentence. The ‘rulesare: (1) “in- 
| cluding” 3 isa word. ‘of enlargeme ont, 
not, limitation; 3 (2) punctuation may 
‘be inserted to give:effect: to the: in- 
‘tention of the parties; and’ (3) re- 


OF THE.. ‘DEPARTMENT. OF. 


“inéluding” 
| ment: ‘American Federation o j Fele- 
vision and Radio Artists, Washing- 
: ton-Baltimore Locul v. NLRB; 462 


THE INTERIOR (81 LD. 


strictive inde apply only to their — 


nearest antecedent. Although® we 
disagree | only slightly ‘with Mara- . 


thon’s statement of these rules, its . 


application: of theni is-inéorrect.- 
AS Marathoit states: in-its oe 
is a word ‘of enlarge: 


F.9d 887, 889-90 * (D. Cy Cir, 1972) 


Argosy, Ltd.v. Hennigan, 404 F. 2d 


14,-20 (5th Cir.’ 1968): “FT |nclud: 


i ‘| issused when -it:is desired: to 


eliminate any-doubt:as tothe inclu: — 


sion in‘a’ ‘larger class: of’ ‘the partic: 
ular, class’ “spécially ‘Inentioned; ue 


United States... Gertz, 249 Fy. 2d 


662, .666., (9th. Cir. .195%)5. Federal 
Land Bank of StePauil veB esmarck 


Eien 00! 814US. 95,100 (1941). 


ryaet 


ee for. ‘the. purposes | of this stat 
eS includes:. tractors,’ 
“vehicles”: 
“tractors,” the ‘specially mertiotied 


RD 


“is: the-larger ees: fad 


Ae would. be: understood, to 


bo a! “vehicle.” 


‘Here;'the ners cles j 1S gil svete 


re in* for conservation: ‘purposes.’ oi 
Tn reference. to. section 13. set out 
above, both the Survey. and. Mara- 7 
thon agree: ‘that: “productive wells 
swith excess oil aiid gas ratios”is a 
‘class’ specially mentioned and’ en- 
compassed in the larger. class of “oil 
ayells shut. in-for conservation, pur- 
poses. ” Marathon maintains that . 


J “wells used for ‘repressuring” is ‘not 


a specially. mentioned. class, but.an 


independent, second: “larger class.” 
Although it inaintains that this con- 
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str action. 18°: ee, rea. a. first 


reading. of the: whole. sentence, to 
clarify this meaning, they would * ‘ ° 
correct the “obvious emission of a. 


needed comma after ratio.* * *.” 


_ (Appellant’s 3 Memorandum Br iat at 


18.) We agree that if it is proper to 
“missing” comma, the | 


iInsert:..the . 
clause containing. the phrase “re- 
pressuring wells” would be an in- 


C6 


dependent. clause—not. part .of the 


“including” clause. 


Marathon states “that. re 
tion, or its absence, is always sub- 


pe ieaes. to the text of contracts 


*-* * and that courts may insert 


necessary punctuation to oive effect 


to the -intention of the :parties.” 


(Citations omitted.) (Appellant’s 
Memorandum Brief at 14.). Mara- 
thon fails to note the corollaries 
of the rule it relies on. Existing 


- punctuation may be used as an 
Plymouth — 
Mutual Life Insurance Co. v. Illi- 
nois Mid-Continent Life Insurance 


aid in interpretation. 


Co., 318 BF. 2d 389, 391-92 (8d Cir. 
1967 ). Where a sentence is gramati- 


cally correct. and as set out has a 


Y easonable interpr etation, the punc- 
tuation will not. be changed. Hol- 
Gar Manufacturi ing Corp. ve United 
States, 351 F. 2d_97%2, 975-76 (Ct. 


Cl. 1965). This vile. defines the. 


parameters in which judiei al.or ad- 
ministr ative review: ‘Can: alter: an 
agreement. Marathon. does not con- 


band that: the sentence ‘is- gramati-. 


cally incorrect and we find no such 


| deficiency. after-our examination of 
_ the sentence. Since there i isno gram- — 
matical deficiency, and as set out, 


the sentence has a reasonable mean- 
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ing, we aeciag to insert the § ‘miss- 
ing” comma. We find that. the 
‘repressuring wells” is a specially | 
mentioned class of the larger class 
of “oil wells shut in for conserva- 
tion purposes.” We reach this con- 
clusion even though, as Marathon 
asserts, a repressuring well may not 
nor mally: be. considered an oil well 
shut in for conservation purposes. 
An “including” clause is properly _ 
used to encompass categories which 
might not be contained in the or- 
dinary meaning of a word, Will-) 
heim We ‘Murchison, 342 F, od 383, 


42 (2d Cir.), cert. denied, 382 0. S. 
. 840 (1965). 


We agree with Mar athon’ s third 
contention in this aspect of the case: 
that restrictive words normally ap- 


ply only to the nearest antecedent. _ 
United States v. Pritchett, 470 F.2d 


455, 459 (D.C. Cir. 1972) : Hughes 
¥. Samedan Oil Corp. . 166 F. 2d 871, 
8738 (10th Cir. 1948). The restrictive 
words here are “in each. participat-_ 
ing area.” They define the limits of - 


permissible location. of wells for 
royalty Pipes The nearest an-— 


tecedent is “oil wells shut in for. 
conservation pur poses.” The restr I¢~ 
tive phrase ther efore, applies to this 


clause. Marathon. asserts this appli- 
cation: exhausts the effect of the re- 


strictive wor rds. Its. analysis fails at. 


this point, however, since we. de- 


cided pr eviously Gan, oil well shut 
in for conservation purposes” in- 


cludes “r epressuring wells.” The re- 


strictive words apply to both. 
‘Haviiig applied pertinent rules 

of construction to’ the disputed. 

clause, we do not agree with Mara- 
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thon’s interpretation—we find that | 


the proper unambiguous construc- 
fion of the clause is: 
‘Subject to approval of the Sapeavisor 


‘in aeeordance with the operating regu- 
lations, 


all oil wells shut in for conservation pur- 


poses in each participating area, includ- 
ing productive oil wells with excess 


gas-oil ratios and any and all wells of. 


any character actually used for repressur- 
ing or recycling, 

shall be .counted as 
wells * * *, 

This construction applies the limit- 
ing words “in each participating 
area,” to repressuring wells. Any 
and all wells actually used for re- 
pressuring or recycling, 
fore, be in the participating area to 
be counted as a producing well for 
royalty purposes. 

_ Marathon suggests that this in- 
terpretation i 1s contrary to the pur- 
pose of the unit agreement. It states 
that the broad purpose of the unit 
agreement is to maximize recovery 
of oil and gas deposits in the unit. 
Tt alleges that “[t]o exclude other- 
wise countable wells on the artificial 


basis of location runs counter to the - 


overriding purpose and. prevading 


[sic] policy of the Oregon Basin 


Unit Agreement which is to encour- 
age, not discourage, the maximuin 
recovery of oil and gas without 
waste.” (Appellant’s Memorandum 
Brief at 19.) 

We disagree with this contention 
for several reasons. First, the unit 
agreement requires the operator to 
maximize recovery: of the unitized 
substances without regard to royal. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


ni cancine oil 7 


must, there- 


[81 LD. 


ties.? The placement of a repressur- 
ing well based on royalty rather 
than geological considerations 


“would violate the unit agreement 


since the conservation measures are 
not explicitly or implicitly tied to. 
the operator’s royalties. Marathon’s 
construction of the lease is also 
contrary to judicial interpreta- 
tion of the purpose of federal leas- — 
ing. “A second objective [after con- 
servation] of the federal oil and gas 
lease is, of course, to-maximize rev- 
enue for the lessor.” Standard Oil 
Co, v. Hickel, 317 F Supp. 1192, 
1195 (D. Alas. 1970), aff’d, 450 F. 2d 
493 (9th Cir. 1971). See California 


‘Co. v. Udall, 296 F. 2d 384, 388. 


(D.C. Cir. 1961). The unit agree- 
ment here is consistent not only with 
the goal of conservation, but also 
with the goal of revenue maximiza- 
tion. The California Company case 
also involved interpretation of a 


royalty rate clause in a federal oil 


and gas lease. One factor used by 
that court in rejecting the oil com- 
pany’s claim for lower royalty rates 
was the absence of any showing that, 
the ‘Department’s interprétation 
would deprive the company of all 
profit or make a successful operation 


impossible. 296 F. 2d at 388. Here, 
under our ruling, as in California 





2 he unit agreement antes: 
“16. CONSERVATION: 


shall be conducted to provide for the most 
economical and efficient recovery of unitized 
substances to the end that maximum efficient 
yield may be obtained without waste as defined 
by ‘or pursuant to State or Federal law or 
regulations, and production of unitized sub- 


_ stances shall be limited to such production 


as can be put to beneficial use with adequate 
realization of fuel and other values.’ a 


Operations — here- , 
under and production of unitized substances 
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pee this ability of the lessee 


to operate at a profit is unques- 


tioned, and is yet another indicia of 
the reasonableness and consonance 
of our interpretation with the pur- 
poses of the agreement and federal 
oil and gas leasing in general. We 
also note that in general, the unit 
agreement as a whole carefully dis- 
tinguishes between participating 
and nouparticipating lease areas. 
As its fourth contention, Mara- 
thon suggests, that in interpreting 


agreements great. weight should be 


- given to the manner in which an 
agreement 1s performed, especially 
if the perfor mance occurs before the 
dispute arises. /.¢., ‘Boswell AY. 
— Chapel, 298 F. 2d 502, 506 (10th 
Cir. 1961). This rule, inioarn as the 
doctrine of practical construction, 
does not apply, however, unless the 
agreement itself is ambiguous. 
Amoco Production Co., supra, at 
218-19. See Tri-Cor, Inc. v. United 
States, 458 F. 2d 112, 126 (Ct. Cl. 


197 2);48, Williston, on Contracts, — 


~ § 623 at 797 (8rd ed. 1961). The doc- 
ae is not applicable in this case. 

An assertion of ambiguity, to be 
cognizable, must be based on more 
‘than possible contestability in the 
instrument. An agreement is not 
made ambiguous “merely. because 
the parties disagree as to its mean- 
ing when the disagreement is not 
based. on reasonable uncertainty of 
the meaning of the language used.” 
_Tri-Cor, Inc., supra, at 126. Under 
_ this rule an assertion does not sub- 
stitute for a true. lack of clarity. 
“Words do not become ambiguous 
simply because lawyers or laymen 
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contend for different. meanings or 


-even though their construction be- 
come Ls] the subject matter of liti- 
gation.” 
Casualty Co., 225 ¥. od 798, 801 
(10th Cir. 1955). Before concluding 


Thomas v. Continental 


that an agreement is ambiguous, the 
disputed portion should be read in 
light of.the entire instrument and - 
its avowed. purpose. Normal mean- 
ings of the language and ordinary - 
grammatical constructions should 
also be applied before concluding 


that ambiguity exists. See T’ri-Cor, 
Ine, supra, at 120; 


Gerhart Vv. 
Henry Disston and Sone, Inc., 290 


“F, 2778, 784 (3d Cir. 1961); Kan- 


sas Farm Bureau Insurance Co. Vv. 


Cool, 205 Kan. 567, 471 P. 2d 352, 


856 (Sup. Ct. 1970). To determine 


- ambiguity of a portion. of an agree- 


ment without applying these con- 
siderations could create ambig guity 


_ We have already carefully re- 
viewed the disputed clause in light 
of rules of contract construction and . 
in light of the purpose of the unit — 
agreement and concluded that the - 
proper unambiguous interpr etation 


_of the contract is contrary to the al- 
leged practical construction by the 
parties. Since there is no ambiguity 


here, we can give no weight to the 


. alleged practical construction of the 


unit agreement. See, ¢.g. lt D, Rich 


Co., oe NC. V. Wilmington Housing 
Authority, 392 F. 2d 841, 842 (3d 
Cir. 1968). 


We. hold: that the Oregon Basin 


cunit agreement does not permit re- — 
pressuring wells located outside the 
participating area to be counted as 
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a well in computing ok variable | 
| royalty rate. . 


The final argument raised is s that 
because the Saver acquiesced in 
Marathon’s interpretation of the 


unit agreement by accepting lower 
royalties, the government, in effect, 
‘is. estopped from requesting the 
retroactive payments or correctly 


‘inter preting ‘the agreement in the 


future. 
‘easons given by the Survey—in- 
. adequate personnel and money to 
correctly audit the royalty pay- 
- ments—are adequate to avoid an 


Marathon denies that the 


estoppel. The government is not; 


however, estopped from receiving 
royalty payments it is owed, even 
where lower payments have been 


accepted in the past, unless the 
lower payments are authorized. 


Atlantic Richfield Co. v. Hickel, 482. 


_F, 2d 587, 591 (10th Cir. 1970). The 


rule prevents government employ- 
ees from overriding valid statutes, 
regulations or contracts by incor- 
rect or unauthorized acts. Jd. 
Amoco Production Co., supra, at 
215. See Federal Crop Insurance 


Corp. v. Merrill, 382: U.S. 380, 884 


(1947) ; Wtah Power and Lane Co. 


vy, United States, 243 U.S..889, 409 
az ( 1917 ). Here, the unit aoorent 
did not authorize any government 


employes to accept a royalty. pay- 
ment calctilated | ‘by including’ re- 
pressuring wells located outside the 


participating area. The “acquies- 
cence” by the Survey in accepting 


the lower royalty payments ° was 


both incorrect and unauthorized | 


and cannot bind. the government. 


I d. 43 CFR 1810. a 


DECISIONS OF THE. DEPARTMENT | OF. THE INTERIOR 


[81 LD. 


We are aware that aban the 


prevailing general rule that the — 


government cannot be estopped by 


the unauthorized acts of its employ- 
‘ees under a few extraordinary cir- 
cumstances that rule 
pierced. For example, in Brandi v. 
Hickel, 427 F.2d 58 (9th Cir. 1970), 


has been 


an oil and gas lease offer by Mary 
Brandt and Natalie Shell was re- 


jected by the California State Of- 


fice of the Bureau of Land Manage- 


ment. The decision rejecting the 
‘offer notified the applicants of their 


right to appeal, but also told them 
they could remedy the error in their 
offer without losing their filing pri- 


ority by resubmitting new “Tease 


forms. In reliance on this latter pro- 
cedure, the applicants chose not to 
appeal, but submitted new lease 
forms. A second applicant, Ray- 
mond Hansen, filed for the same 
lands after the original offer, but — 
before the new offer was filed. His 


offer was rejected and he appealed. 
The Secretary of the Interior con- — 
cluded that the State Office had no 
authority to give the amended filing 
‘retroactive effect; that the unau- 
thorized promise to give retroactive 
‘effect’ was “r ecrettable,” but not 


binding on him; that Brandt and 
Shell lost their ee to appeal the 
local office’s Abeigon: by not timely 


filing a notice of appeal; and that 
Hanser was entitled to the lease. 
Raymond — J. Ha ansen, 


A-30179 
(March 5, 1965). —  F 
One of the a relied on by 


‘the Circuit Court in reversing the. _ 
‘Secretary’ S ‘decision was that since 
; Brandt and Shell » were. e incorrectly 
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a ae anew ieaze offer: could be. : 
filed which would retain their filing © 
priority, the original decision of the 
State Office did not adequately in- 
form them that they. were. adversely . 


affected by the decision. This is the 


“promise” the Secretary’s decision : 
“reoret-— 


disavowed and termed 
table.” The court discussed whethet 


this misstatement was binding. on: 


the Secretary : 


. e % 


Administr ative. Law. 


basic. fair ness. of the administrative deci- 


sion. taking process that the government 
may be estopped from disavowing the - 


: Pusetaeermenty, Paeae  s 


2 a os a 


a RE We conelinde’ ‘that the collateral ; 

| estoppel doctrine can properly be applied ~ 
in this situation where the erroneous ad- 
vice was in the form ofa crucial misstate- © « 


ment ‘in, an official decision. The Secre- 
tary. was ‘understandably. concerned that 


the estoppel doctrine can: have a deleteri-~ 
- ous: effect 'on- administrative regularity... 
However, administrative regularity must. 


sometimes yield, to. _ basic notions of 
fairness. " 


ts: i. e oe 


We would have a. much differ enit ¢ case if 
the ‘booby trap unwittingly set for Mrs.” 
Brandt aud Mrs. Shell had somehow hurt’ 
the. government. Bad.,advice cannot or-: 
dinarily, Justify: giving away .to individ- - 
uals. valuable government assets, This is 


no such case. 


497 F.2d at 56-57. The Brandt aa 
sion confirms the general rule that’ 


the government is not: bound by the 


unauthorized statements of its:em-: - 
ployees,. but sanctions an: exception: - 
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‘Not every form of official mis-" 
information will be considered sufficient 2, 
to. estop the. goveriiment. See. 2 K. Davis, 
‘Treatise. Section’ 
17. 01 et. seq. Yet some forms of erroneous | 


advice are so closel: connected to. the . ae 
y ~ no crucial misstatement i in an official 
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to. ‘that ie oy ay. the ee 


-roneous advice 1 is, in the. form of a. 
crucial misstatement, in an official. 


decision; (2) the. result of the mis; 


-statament violates — standards of 
: fundamental fairness; and (3) the. 


public’s interest 1s not unduly dam- 
aged by the imposition of the estop- 
pel. See. also United States v. Lazy’. 
FG Ranch, 481 F, 2d 985 (9th Cir. _ 
197 3) 3 Cathie v. District Director . 
of United States, Imanigration, a: . 
N aturalization Service, 3837. Ee, 


: Supp. 1098. (C.D. Cal. 1971). 


The Brandt. rule clearly does io 7 
apply to this case. EF irst, there was” 


decision. Construing the facts most - 
favorably to Marathon, at the most’ 
there was’ unofficial; informal ac- 


- quiescence by the: Survey i in accept” 


ing ‘the payments, without request- 
ing a recomputation of the amounts -— 
until 1969. Second, the effect of the 


“reliance” does' not’ violate. funda- ~ 


mental fairnéss. Marathon’ does ot 
allege that it cannot. continue’ to: 


ae ay: reasonable profit or continue: 2 


to Operate: the field‘ under our rul- ~ 


. ing. Third, Brandt: involves a inis- 
... staternent which deprived a pérson . 
of a right granted by law. Mara-'' 
. thon, is not being deprived of any 
rl ight, To the contrary, the: law is 
“enforced: 


now . ‘being: properly: 
Fourth; unlike i in Brandt, where the 
government was only a stakeholder, 
this, case: involves harm to the pub- - 


hie’s interest: in the form of:lost :rev-: » 


enue. We hold that the government *: 
is not estopped from demanding the | 
recomputations and deficiency | pay: .. 
ments.. See Robertson,v:. Udall, 849 - 
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F. 2d 195 (D.C. Cir. 1965) ; United 


States v. Ohio Oil Oo., 163 F. 2d 638 
(10th Cir. 1947), cert denied, 388 
US. 883 (1948) ; Sinclair Oi & Gas 
Co., 75 LD. 155 (1968). 
That the Brandt doctrine of es- 
toppel is not applicable to the facts 


of this case is strongly supported: 


by the decision in McDade v. Mor- 
ton, 853 F. Supp. 1006 (D.D.C. 
1973), afd per curiam, Civil No. 
73-1520 (D. C. Cir. March 12, 1974). 
There, the appellants alleged that 
the Department of the Interior was 


estopped from changing a long- ; 
~ standing regulation implementing 


section 17 of the Mineral Leasing 


Act, of ‘ae nae Stat. 443), as. a 
§$226(a) 
(1977 0). The aed regulation ‘be- 
came effective in 1921. Instructions, .. 
48 L.D..98, 99 (1921). In 1967, the 
Department concluded. that the. : 
practice authorized by the 1921 Jn-... 
struction was clearly erroneous and. 
contrary to the ordinary reading: of . 


USC. 


| amended, 


the statute. Subsequently, depart- 


mental regulations were amended to_ 


refiect this decision. 43 CFR 3110.1- 


8. In response to appellant’s conten- - 


tion that this change in the regula- 
tion was. impermissible, ine court 
concluded: | 


It is well. settled ae courts are to 
show great deference to the administra- 


tive construction. of a statute where the 


‘statutory - language is reasonably sus- 


ceptible to more than one iuterpretation. © 


Udall v. Tallman, supra, 380 U.S, 16-18, 
85S. Ct. 792; Gulf Oil Corporation Vv. 
Hickel, 140 U.S. App. D.C. 368, (872, 435 
¥. 2d 440, 444 (1970). 

However, 
statutory interpretation or regulation 
however long standing be clearly errone- 
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should. an administrative 


ous or contrary to the manifest intent of 


the statute it purports to construe or im- —~ 
plement, Such interpretation .or regula-— 


tion will not be upheld by a court. Estate 


of Sanford vy. Commissioner of Internal 
Revenue, 308 U.S. 39, 52-54, 60 S. Ct. 51, 


"84 L. Ed. 20 (1939), rehearing denied, 


308 U.S. 637, 60'S. Ct, 258, 84 L. Ed. 529; 
District .of Columbia v. Payne, 126 U.S. 
App. D.C. 47, 51, 874 F. 2d 261, 265 
(1966). 

Nor is ‘the adiministr ative agency itself 
estopped by its former interpretation of 
a statute, however long standing, from - 
correcting that which it presently feels 
to, be clearly erroneous.. ‘AS Mr. Justice 
Breunan, speaking for the Court, said in ; 
Automobile Club of Michigan v. Com- — 
missioner of Internal Revenue, 303 U," Ss... 


| 180, 188, 7. S. Ct. 707, 709, 1 L. Kd. 2d ao 


746 (1957) : 

The Commissioner's earlier . ‘rulings. 
were aes ‘based upon a. mistake of law . 
x oe + 


x * * ae. 


* *.* The doctrine of. equitable estoppel 
is not a bar to. [his] correction ok x - v3 


[that] mistake of oy ae 
353 F, Supp. at 1012. Moe. ase 
We think that the reasoning in | 


McDade is even more appropriate: . 
to the facts of this case where there: 


was approval of well locations and = 
acceptance of rental payments with- 
out any formal ruling or decision | 


applying the provision of the unit 
agreement in question.. Estoppel 


- cannot prevent the Department 


from applying the clear unambig- 
uous Meaning of the unit agreement: 
in this case. The Departments de-_ 
cision to require corrected reports. 

and to recalculate royalty payments 
is not limited by any prior incorrect . 

and unauthorized acts. Atlantic 
Richfield v. Hickel, supra. A fortiori 
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it is not. jiited’ here be any ape 
or neglect of Survey employees. — 
- Marathon has requested that this 


_ Board grant oral argument pursu- - 


ant to its discretionary authority, 48 
CFR 4.25. Appellant, in its brief, 
has presented: its reasons for over- 
turning the decision of the Survey. 


no useful purpose for an oral argu- 


- ment, nor would the Board’s con-— 


sider ation of the case be facilitated 

thereby. Therefore, the request for 

or al argument isdenied. : 
“Accor dingly, pursuant to the au- 


thority. delegated to the Board of 


| ‘Land: Appeals by the Secretary of 


the Interior, 43 ‘CFR 4.1, the i 


sion appealed from: i is affirmed. 


Je OAN B. Tomson, 


| Administrativa J udge. | 


We CONCUR: 


Marry Rives. 
Administrative J udge.. 


Anne Pornpexter Lewis, . | 7 
Administratvie Judge. 
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Decided August yi 4; 1974 | 


| Appeals p om separate decisions of the 


Director, United States Geological Sur- 
vey, requiring corrected reports and 


~Oi and Gas 


| Cooperative Agreements 
These have been considered. We see — 


recalculation of royalties from vatiabie 

rate royalty leases committed to the 

Elk Basin (GS-49) and Lost Soldier 

(GS-44) oil and gas unit t agreements, | 
Affirmed. 

Leases: Unit - | 


Both.the Lost Soldier and Elk Basin unit : 
agreements require the Regional. Super- 


visor for the Geological Survey to exclude | 


input wells located outside the participat- 
ing area of each unit from the well count 
he makes as part of his determination of 


. the variable rate royalty f for these unit 


agreements. 
Oil ‘and Gas Leases: 
Cooperative Agreements 


The Elk Basin and Lost Soldier Hmie 
agreements require the unit operator to 7 


‘Unit: a 


locate input wells at optimal locations 
‘for. recovery of the unitized substances 


anywhere in the unit area, regar dless: of 
royalty considerations. . ra: 


‘Contracts: pir tinniniee and 1 Default: 


Waiver and Estoppel—Federal En- 


_ ployees.and Officers: Authority to Bind 
_ Government—Oil and Gas Leases: Unit 


and Cooperative Agreements 


_ Normally, there can. be no estoppel against | 
the government based on the incorrect or | 

- ATLANTIC RICHFIELD COMPANY 

7 APPEARANCES: H. Blair Klein, Esq., - 

Attorney, Marathon Oil ‘Company; 


unauthorized acts of its employees: 


Frank B. Friedman, Esq., Attorney, 
Legal Division, Atlantic Richfield Co.;- 
David C. Branand, Esq., Office of the : 
Solicitor, United States. a of 


_ the Interior. 
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OPINION BY ADMINISTRA- 
TIVE JUDGE THOMPSON 


ies BOARD. OF AND | 


APPEALS 


These appeals require us re 5 stare 

- mine if input wells? located outside 
the participating area, but: inside 
the unitized area of 7 feceral oi] 
and gas unit agreements can be 
‘counted. as producing wells - for 

| royalty purposes. . The. leases com- 
mitted.to these unit. ar eements are 
subject, to a variable: rate royalty 
based on the average production per 
well: as the produetion i increases-or 
the number of wells decrease, . the 
per centage 1 oyalty incr eases. 


‘Atlantic Richfield i is the operator 


of the. Lost. Soldier. unit agreement, 


-and. the: holder of federal: leases: 
Cheyenne’ 029630(a), 029630(b), . 


063724, 065546, 065920, and 070841 
committed to. that unit agreement. 
Marathon..is the -holder of. tao 
leases, Billings 039112. and Wyo- 
ming 05717, which are.committed to 
the Elk Basin. unit agreement. We 
will refer to these parties . collec- 
tively as “appellants.” | 


The. Lost. Soldier. unit, anclades : 


the Tensleep oil and gas reservoir. 
In-1961, an’ engineering study sub- 


_ mnitted.:to the Devartinent: showed. 
that: the. use of water: injection: to 


maintain the pressure. in the ‘field 
would increase, the. recovery-.1n. the 
Tensleep reservoir from 38 percent 
to 53° percent. Asa result of this 


1A well through which fluid or ras is intro- 


duced to increase the pressure in an oil field. - 


They are also known as “repressuring” or 


“injection” wells, 
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. | study, the Lost Soldier. unit. agree- “ 


ment. was drafted and executed. In 
a unit. agreement, owners of work- 
ing, royalty and other. oil and gas 
interests agree to. collectively cle- 
velop and operate an-oil.and gas 
pool, field or like area. for the pur- 
pose, of conserving these resources. 
One of the lessees is designated as 


the unit operator. He is responsible 


for. the production .and., develop- . 
ment of the unit. Those portions of 
the unit which are veasonably 
pr oved to be productive. of the uni-. 


- tized substances are designated ° as: 


“participating | areas.”-Each | tract 


| placed in a’ participating area re- — 


ceives-a percentage of all unitized 


substances: ‘produced: from the area. 
- Sections.1-8, 8; 11 and 18. Lost Sol-_ 
— dier Unit 


Aprcsmeit: Mineral 
Leasing “Act of: February 25, 1920, 
41 Stat. 437,.as amended, 30 U. S. Om 
§ 181 et seq. (1970). 


Atlantic Richfield counted i inion 


wells located outside the. Tensleep 
participating area but imside the 
~ Lost Soldier unit area as producing 


wells. Until March 25, 1970. royalty 
payments calculated ‘on ‘that basis 
were accepted, without comment, by 
the United States: Geological ‘Sur- 
vey -(Survey). On :that: date;the 


Regional Petroleum accountant. sent 


Atlantic Richfield a letter advising 
that the counting -of- input. wells 


within the unit, but outside the Ten- 
: eer as anes area was Dot a 


ties The Acting Bagional Ol and 
Gas Supervisor confirmed the Re- 
gional Accountant’s determination 


in a (lecision dated September 29, 


| 4071 


1970. His decision was, in ‘turn, af- 


firmed by t the Acting Director of the 
Survey. on. September. 16, 1971. Ate 
lantic Richfield. appealed ‘this: des 


cision tothe Board: | 
The Elk Basin unit inialtidés the 


Embar- Tensleep. participating area. 


In 1967, a;peripheral waterflooding 


program. was: begun to increase the 


recovery in this area. 'As‘in the case 
of the Lost Soldier unit ‘discussed 


above, input wells were initially. 


counted as’ producing wells even 


though they. were outside the par- 


ticipating: area.of the unit. On No- 


~ vember 3, 1971, the Acting Oil.and — 
Gas: Supervisor ‘for the. Northern - 
Rocky Mountain. Region decided 


- that this. practice .was. improper. 
The Acting Director for the Survey 


7 affirmed | this decision. on. a uly 11, 
1972. Marathon now. appeals this 


is decision. 


In beth “cases, t ane Acting ae 
| ‘tor’ S rationale for. his decision, was 
i: identical. In the dedision on the Lost : 


? Soldier unit he said: 


tl vA aa } 


- Inagmuch. as. 


age’ ‘production ’ shall’ 


since the oil and gas. operating regula- 
tious limit the well count for determining 


royalties dué on step-scale and sliding-— 
scale leases to. “wells on the leasehold”, 
it is elear that the Supervisor is without | 
authority. to permit the inclusion of in- 
jection wells located outside the govern-. 


ing participating area in the well count 
ee to determine the royalty rate, due 
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“the ; a ost: Soldier. ‘anit 
: agreement specified. that. for. purposes | of 
computation . of royalty. rates the “aver 
be. ‘determined | 
ine ‘aceordance with’ the operating regu: 
lations ‘as though each ‘participating area: 
were a. single consolidated: lease” and. . 


the United States on‘pr oduction dllotated 
to. ‘any: Federal. leases :‘on which ::the. 
royalty rate depends on: the daily average | 
production per well, | : 
We are. considering thes appeals 
together. because. they present the. 
identical i issue for review. Royalties. 
for .the leases committed to each 
unit:. agreement are. determined by 
reference -to the operating regula-. 
tions -and separate but. essentially. 


identical. provisions: of the. unit 


agreements. Both the Elk Basin and. 
Lost. Soldier unit agreements pro- 


wide that. royalties for: leases with 


variable rate royalties are to be, 
computed by: (1): treating the par-. 


-ticipating area of each unit agree- 


ment. as, -3f it .were ‘a> amelie: 
consolidated lease; - and (Q)- by as 
reference to. the ‘operating regula- 


tions, in this. case, 30 CFR 221.49. 


- Appellants argue,in esserice: (1). 


the: only rational: interpretation: of | 


the operating” ‘regulation, ' 30 CFR 


oT. 49, is that’ it is ‘specifically. de- i 


S] joned. to authorize inclusion of. in-. 


put, wells in: the: wwell:.count. for. 
‘royalty. ‘computation of variable. 

m dté leases ‘whether ornot such wells 
“aré ‘located inside or outside of a 
unit. participating are 5. 


(2). the. | 


: Survey’ s decision is:contr ary ‘to the 


“elear | purpose and plain meaning 
of the, regulation,” or if: the reg ula- 


tion is ambiguous, it must: be con- 


strued against the Government ; (3). 
the Government is estopped: peoiue | 
of: its long administrative practice 
to the contrary to change the regu-, 
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ee 2 and (4) siipammerae hs (by 
of 30 CFR 221.49 should be a sepa- 


rate part of the regulation. — 


Appellants’ first assertion is that 


the only rational interpretation of 


30 CFR 221.49 is that it is specifi-. 
cally designed to include all input 
wells in the well count for royalty - 
The regulation is orga- 
nized into one main paragraph and 


purposes. 


nine subparagraphs. The main par- 
agraph prescribes the general mech- 
anism for computing the variable 
royalty rate for unit agreements. 
The nine subparagraphs. prescribe 


rules for particular ee of 


royalty rate calculation. | 


The regulation, 30 CFR 221.49, 
minus the irrelevant ‘subparagraphs, | 


. states: a 


td ‘Sliding- and. wg seale boul wibs 


ar 6 based on the average daily production 


per ‘well. The supervisor shall specify 


’ which wells on a leasehold are commer- 
cially. productive, including. in that eate-- 
- gory all wells, whether produced or not, F 
_ for which the annual value of permissible 


% production would be greater than: the 
- éstimated: reasonable annual lifting cost, 


‘but: only wells which yield a. eommercial 


volume. of production during at least: part 


of the month shall ibe. considered in as-— 
certaining the averag ge daily. production 


per well [21° The average daily produc- 


tion per. well for a lease is: computed on 
the basis of @ 28-,.29-,30-, or 31-day month 


(as the case may be), the number of wells 
on the leaseho ld counted as producing 


ee The asuiiintraties: practice javeived: is. 
. appr oval of input wells in development plans 


and: acceptance of royalties. Approval. in a 
development plan is a, prerequisite to. drilling 
wells and is made independently of any royalty 


consideration. The approval concerns only the . 
geological and engineering -aspects of the 


- operating plan, and. cannot be construed to 
affect the proper determination of the royalty. 

The effect of the acceptance of the royalties is 
| discussed infra. | 
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and the gross production from the lease- 
hold. (Tables for computing royalty on 
the sliding-scale and on the step-scale 


basis may: be obtained upon application 


to. the supervisor.) [3] The supervisor 
will determine which commercially pro- 


ductive wells shalt be considered each 


month as. pr oducing wells for the pur- 
pose of computing royalty in accordance 
with the following rules, and-in his dis- 
eretion may count as producing any com- 
mercially productive well shut-in for 
conservation purposes: 
eo i * % 


(b) Wells. approved by the supervisor 
as input wells shall be counted as pro- 
ducing wells for the entire: month if so 
used 15 days or more’ during the month 


and shall be disregarded if so’ used less 


than. 15 days during: the month.. 


| [Italies and br acketed numbers. added. ] 


According to the unit agreements, . 
each participating area is to be. 


treated as a consolidated lease. The | 
term “on the leasehold, in the reg- - 


ulations, therefore oo to the 
participating area of the unit only.- 
Section 14 Lost Soldier Unit Agree- 


ment; Section 21 Elk Basin Unit | 
| Agreement. 


Fhe sentence | numbered: ry sets : 
forth the basis for royalty computa-— 


tion: average daily production per 


well. The. sentences : ‘numbered. 121 


and, (31 and -the- . subparagraphs 
_ direct the Supervisor how to deter- 
mine average daily, production per 
well. The sentence numbered. (21 
prescribes. the time period: over 
_ which production i is to be averaged . 


(a 28-, 29-; 80-, or 31-day month) ; 
where. ‘the wells to be counted must 
be. located. (on the leasehold) ; ‘and — 
where the oil produced must come 
from (the leasehold). Again, the 
term “on the leasehold” refers only — 
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to a par Sa panes: area of the unit. 


~The sentence numbered: [31]. directs. 


the Supervisor to refer to nine sub- 


paragraphs to determine for. the —. 
month in question: which wells on 


| the leasehold. have been used. in-a 
manner that qualifies them to be 
counted as producing wells. Sub- 


_ paragraph (b) tells the Supervisor 
that for input wells, the minimum 


prer equisite period of use is 15 days. 

. The organization of the régulation 
- compels us to conclude, contrary to 
-appellant’s assertions, that the loca- 
_ tion limitation in the sentence num- 

bered [21 in the main paragraph ap- 
plies to all of the subparagraphs. 

The regulation has been in the pres- 


ent form since 1942. 7 F.R. 4137 © 


| (1942). There is no log ical reason to 
place the provision concerning in- 
-put wells where it is if the qualifica- 
tions of the main paragraph do not 
apply to it. The regulation is: not 
‘specifically designed to include: in- 
-put wells in the well count. : | 
We also find that there is no rea- 
sonable basis. to. the: assertion : that 
~ ithe regulation ij 1s. ambigucus: and we 
decline to construe it ‘against:the 
- Government. -7'ri-Cor, Inc. v. United 
States, 458 F. 2d 118, 126. (Ct. Cl. 
— 1972); Standard Oil Co. v. Morton, 
450 EF. 2d 493, 494 (9th Cir. 1971). 
We conclude that the requirements 
In the sentence. numbered: [2] .of 30 
CFR 221.49 apply to. all: nine sub- 
peragraphs, including 
graph (b). The Supervisor for the 
Lost Soldier and Elk Basin unit 
agreements has no authority to in- 
clude input. wells located outside the 
participating area of each wnit in 
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| the well count aoa as a part of his 
determination of the variable rate 


royalty. for these unit. agreements. | 
Appellants assert that. the pur- 


_ pose of the unit agreement is to pro- 


mote conservation. by mnaximizing 


. recovery of unitized substances.and 


that construing 30 CFR 221.49 to 


- exclude certain input: wells from the 
: royalty computation 1s counter. to 
that purpose. Regulations, like stat- 
utes, must be construed consistently 
with the purpose of enactment. 

Rucker v. Wabash Railroad Oo., 418 - 
F. 2d 146, 149 (7th Cir. 1969). "The 


purpose. of oil and. gas unit agree- 


ments approved by. the Government 
-is not only promotion of conserva- 
tion, but also maximization of rev- 


enue for the Government. Standard 
Oil v. Hickel, 317 F. Supp. 1192, 


(1195 (D. ‘Alas. 1970), af?d, 450 F. 
2d 493 (9th. Cir. 1971). See ‘Cali- 
forma Co. v. Udall, 296 F. 2d 384, 
388 , (D.C. Cir. 881). Marathon 
states: | 


“Phe. soins: reason: : toe eine in- 


2 jection wells to be counted as producing | 
“wells ander the ‘regulations ‘for royalty. 7 
| ‘computation. ‘purposes: is to ‘encourage’ the 
use of Such wells to promote.the conser- — 


vation. of oil and gas. resources and to 
maximize ‘the recovery thereof without j 


waste. 


‘This argument fails to recognize 


that: both unit agreements, in sec- 
tions captioned "UCauservatiGas oe 
require the operator to use, the most. 
-economical-.and efficient: recovery 


methods to achieve maximum -eco- 
nomic eee o the unitized ‘sub- 


| 2 Section 23 Elk Basin ‘anit eevaolisnt and 
section 16 Lost Soldier unit. agreement, 


: stances. This conservation | require- 
“ment is ‘totally independent of the 
“ foyalty clause. There i is no cross ref- 

“ererice from royalty to conservation 
in either the unit agreement or the 


operating regulations. ‘The unit op-— 
erator must: locate. input wells at 
Optimal locations. for recovery | of) 
i unitized | substaiice ‘anywhere ‘ 
“inthe unit area regardless of 


| ihe royalty impact. The location of 


input. wells based only on royalty 
considerations would violate the 


“terms of the unit agreement if the 


oe placement did not coincide with the. 


“maximum recovery of vnitized sub- 
"stances. Appellants’ argument, that 
| excluding input wells not in the par- 


tictpating area, from royalty well 


counts is contrary to the purpose of 
the ag reement, is not credible, since 


the coriservation requirement exists. 


| independently of any yay. con- 
| siderations. | 


| The final: argument is that be- | 
‘cause the’ Survey accepted: lower 
payments in the past, they aré now 
‘estopped from ] pursuing: the correct 
: interpretation of the unit agreement 

and: regulations,. _AS:. we. stated,in 

“Marathon: Oil Oo, 16 IBLA 298, 81 


: LD, 447, ‘(ist4),. also decided to- 
| day, normally, there can be no_es- 
toppel against, -the government 
based on the incorrect or wnauthor- 
~ ized acts of its employees. F.g., At- 
lantic Richfield Co. v. Hickel, 482 


-F. 2d 587, 591 (10th Cir. 1970). Our 


decision in Marathon Oi Co., supra, 
includes a full discussion of this 
issue in an almost identical factual 
context. Based. on that decision, we 
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We do 
: ability of thesé wells for royalty com-_ 
~ putation ‘purposes was ‘specifically : dis- 
_eussed with representatives of the: Ssur- 
. vey either by the’ Appellant or. by- the 
“operator or that the Regional Supervisor 


[81 LD: | 


} hold there is ‘no » estoppel i in n this 
"case. —e : ; 


We also aéuibt whether tlie com- 


“panies could show the necessary reli- 
“ance even if’ this were a situation 
where’ estoppel was applicable. ‘In 
its Supplemental Statement of Rea- 
‘sons to the Acting Director of the 
; ‘Survey, Marathon stated: 


‘not “contend that. ‘the. count- 


affirmatively promised that these wells 


‘would be countable for royalty compu- 
tation purposes. ‘We do say, as is implicit 
from the circumstances, that.these injec- 
. tion. wells were regarded for all. purposes 
bY all. Persous involved as being exactly 
like any other injection wells located, in- 
“gide of participating areas, The simple 
‘fact is that’ the. locations of: wells were 
‘not: regarded as: significant: for 
‘Purpose. 6 ok 


‘It appears: from iia stotenient tithat 7 
-Marathon was not: relying on any 


any 


acts by!: Departmental. employees, 


-but on its own mistaken: apace 
a of the Agreement.: : a 


. Atlantic Richfield has’ -rofytiestod 


- that. this.:Board: grant oral argu-_ 
ment’ pur suant to our discretionary 
. authority in'48 CFR 4:25. In: At- 
—lantic Richfield’s brief, it has pre-— 
sented its reasons for overturning — 


the decision of the Survey. These 
have been considered. We seé no 


useful purpose for an oral argu-. 
ment, nor would the Board’s .con- 


sideration of the case be facilitated 


‘thereby. Therefore, the request for 
oral argument is denied. 


Accordingly, pursuant. to the ae ; 


‘thority delegated to the Board of 


463) a 


| Joan ‘B. Ti0MPSON, 
a Administer ative. d ua0e. 


- We CONCUR: 


| “Manrov. Brivo, a = si or ne x | 
RE? oo INTERIOR BOARD OF MINE 


| » Administ ative: J ud; ge. 


ANNE Pockbexrur Lewis, Oe 
| Administrative Judge. | 


" ASSOCTATED | DRILLING, IN. 


| 8 ‘BMA 297 


; Appeal by Associated Drilling, Inc, 
_ from a decision by an Administrative 


Law Judge: ‘(Docket No. PITT 71- 
'226-P), dated - December‘ te 1978, 


assessing” civil penalties'i in the amount. 


of $525 for’ 10 Violations ‘purstiant: to 
section 109 of the: Federal Coal Mine 


‘Health and Safety Act of 1969, ze here- - 


inafter “the 1 Act.’ ae Se | 
| > Affirmed. | 


‘ rn Federal. ‘Goal | 
| Safety Act of 1969: Appeals: Generally 


Where: the: Administr ative Law J. udge has 


taken into consideration. . mitigating cir- 
cumstances advanced by the operator in 
determining the assessment of. penalties, 
and: where appellant’s' arguments have 
been fully and fairly considered by the 
Judge, the ‘Board will not. disturb» the 
Judge’s: decision where his findings are 
. supported by, substantial evidence. . 


a iP, ‘91-173, 83 Stat. 742-804, 30 U.S.C. 


— -§§ 801-960: (1970). 


558-166—7 (4-2 


- ASSOCIATED | DRILLING, INC. 
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: Land “Appeals Wy the Secretary of APPEARANCES: 


_ the Interior, 48 CFR'4-1, the deci- 
~ sions appealed from ‘are afi med. 


‘Decided August 26, i974 | 


Mine ‘Health "and 


Richard M. Sharp, 


-Esq:, for appellant, Associated Drilling, - 
‘Ine. The Mining Enforcement and 
“Safety: Administration (MESA) did not 
- partioipate: ‘in this appeal. ie. 


‘OPINION BY. 


| CHIEF. ADMINISTRATI ve 


JUDGE ROGERS - 


OPERA TI ONS APPEALS — 


#F actual ae Procédur al 
| Background 


“The ‘Administr ative Law Judge’s 


aa decision : of Deeetaber. ey 
1973, was issued’ after this Board: 
had: remianded! for reconsideration — 
his initial decision in this case is- — 
sued on December 5, 1972. In order- 
‘ing the teniand, the’ Board ‘stated 7 
‘that’ the findings ‘of’ fact and’ con-. 
clusions: of law were: inadequate to 
“permit: ‘apr oper'review of the deci- 
‘sion. “Associated Drilling, Ine. 2 
-~ TBMA' 95,80 I-D::317, 
ployment Safety and Health Guide, 
par. 15,747 (1973). ‘Consistent with — 
the views expressed i our or der of 
remand, the J udge issued a new de- 
cision ‘in this ‘case on December’ a 


1978, in which he assessed civil pen- 


| nifieg of $525 after finding that 10 
violations had: occurred and consid- 


ering the six statutory criteria. of 
section 109 of the Act... 
Associated’ Drilling, Ine, (Asso- 
ciated.) is now appealing the Judge’s 
findings.concerning only two of the 
ten violations established in the pro- 
ceeding below. The first of these in- 
poled a violation of section 303 ( k) 


OCH sone 7 
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~ of the Act in thats alr w ahich shiued | 


‘and passed through an abandoned 
mine. was used to ventilate working 


places in Associated’s mine. Accord- — 


ing to testimony at the hearing, 
the abandoned mine, not owned by 

Associated, interconnected with As- 
sociated’s mine for approximately 
900 feet and that in order to pre- 
vent. the violation of the Act cited 


. it was necessary to construct be- 


tween 175 and 200 permanent stop- 
pings. Associated contends that, al- 
though a technical violation of the 


Act occurred, due to the extensive 
amount of cmeteduired to abate the | 


violation, no penalty should .be as- 
sessed and that the $25 penalty as- 


sessed by the Judge sapuld: be: set 


aside. 


‘Associated was cited fora violation 
~.of section 305(k) of the Act in that 
a 440 volt A.C...power. line, was in 
contact with posts: at many | locations 
-and..was not ‘installed on adequate 


insulators at others. Associated con-. 


tends that the. Judge. should. not 


have found this violation to be seri- 
ous. in view ‘of the fact that. he had 
received evidence that the line. ac- 


tually had 600 volt insulation which 
was in excellent, condition. Conse- 
quently, Associated contends . the 
- $100.penalty assessed by the. ad udge 
should be reduced or set aside. - 


J ssues Pr esented 


Whether the Judge used a fair 
and reasonable penalty for the vio- 
lation of section 303(k) of the Act 


“in the circumstances: of the instant 


case. 


DECISIONS OF THE DEPARTMENT ‘OF THE INTERIOR 


In the Sand of those. ee : 


Safety and Health Guide,. 
otOL1 (1973), the finding by the 


{81 LD. 


Whether ie J udge erred i in find- 


‘ing a violation of section 305 (x) of 


the Act to be serious. 


Discussion | 


~ Section 109 (a) (1) of the Act re- 
quires that when a. violation of the © 
Act has been established, a civil 
penalty must be assessed, the amount 
of which is to be determined after 


considering the six criteria listed 
therein. . Associated admits that a 
violation of section 303(k) oc- 
- eurred. In assessing a ‘penalty of. 


$25: for this violation, the Judge 
considered the six criteria of section 
109, and also took into account. the 


_ amount of time required to abate the 
‘violation. | 


[1] As this Board enue hen in 


. M fyers Coal Company, 2.TBMA. 167, 
80 ILD. 578, CCH Employment 
~ Safety. and: Health. Guide,. par. 
16,499 (1978), it will not disturb the | 


findings of a. J udge which the rec- 
ord. supports and where it. appears 


he has. fully and fairly considered. | - 


the arguments urged on. appeal. | 
Likewise, we will not alter. the 


amounts assessed if they are reason- 


able and properly take into account: 


all mitigating circumstances. The 


J udge’ s decision and assessment for 


the violation of ‘section 303 (k)- of 
- the “Act. | satisfactorily meet the 
standards set forth in Uyers Coal 
er and, POTORORS must. be 
peat 3 


'. Based | upon our cae in 1 Gaile 


way Land Company, 9 IBMA 348, 


80 ID. 781, CCH Employment 
par. 
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| J ies that the Viglen of section 
805(k) of the Act was serious will 
_ not be.disturbed in the absence of a 


showing that the evidence compels 


a different result. Although testi- 


“mony was given by a witness for 
Associated that the power line cited 


in the Notice of Violation had ade- 


quate: insulation, the Judge con- 


cluded that the power. line being in 
contact with a number of posts con- 


stituted a serious violation of the © 
Act due to the danger of combus- 
tion and electrical shock.. His find- | 
ing is supported. by the evidence, 

| Joa he properly: weighed the.con- — 
- flicting testimony: . Therefore, _ we 9° 
will not disturb. his finding simply 


because he attached less weight to 


the testimony of the Associated. wit- 
ness than to the testimony of | 


MESA’s witness. The record and 
decision indicate’ that ‘the «Judge 
carefully considered all the. ,evi- 
dence before him. We find no error 
or abuse of discretion in: his finding 


ae. that the above-cited violation was of — 
a. serious nature. Neither do we ‘find 
that: his assessment of $100 thérefor | 


Was, excessive or unreasonable. ena 
“ORDER. 


| _ WHEREFORE, Dursuant to the 
‘authority delegated to.the Board 
by the Secretary of the Interior (43 


CFR 4.1(4)), IT IS: HEREBY 
| ORDERED that the decision of 


in the above- 
captioned case. IS AFFIRMED | 


December ie 197 3, 


and that Associated Drilling, Ine., 


: L: CONCUR: 


Ttidieai Landa: 
‘Long-term Business: Cancellation” 


A lease may be canceled by the eee ; 


pay nenaleing | in iis amount: of eit 
on or before 30 days from the date 
of this decision. ee. 


: C. E. Roosrs, Jr 
¢ hie of Administr ative d udge. 


Dav Domwas | a 
Administrative J udge. 


Apicinisruative APPEAL OF - 
SUNNY COVE DEVELOPMENT 
| CORPORATION Sereel 
ji v. 


FLORA’ CRUZ, A/K/A FLORIDA 
PATENCIO, LESSOR ~ 


3 IBIA 83 
"Decided August ay, 1904 


cane from. an. administrative order _ 
canceling: a Tease. ss 


“Afirmed, 


Leases aan Permits ‘ 


at the request of the lessor where lessee 


_.. has failed to carry out: Specific Provisions 
a of the lease, “iy a a meee 


Indian | Lands: “Leases and Permits’ | 
Long-term Business: Rentals—Indian 
Lands: Leases and Permits: Long-term int 
Business: | Waiver—Indian Lands: 
Leases. and Permits: Long-term Busi- | 


| ness: - Generally—Waiver 


Acceptance of rentals by the lessor subse- 


‘quent to default on specific provisions of 


the lease by the lessee does not: constitute 


tarily .and intentionally waived’ the ~ 
requirements under the lease... 
APPEARANCES: ~” Dillon, “Boya: 


Dougherty & Peake: a professional 
corporation, for appellant, Sunny Cove 

Development Corporation, a California — 
corporation ; William N. Wirtz, Attor- 


ney at Law, ‘Sacramento - Regional ; | ter | 
7 March’ 18, 1965. 


Solicitor’s Office, for the Area, Director, 
Bureau of Indian Affairs; appellee. | 


| OPINION BY ADMINISTRA. | 


TIVE JUDGE WILSON, 


INTERIOR BOARD OF 
_ INDIAN APPEALS 


By: ‘special delegation*6f. authior- | 


ity, the ‘above- entitled: matter di- 
rected to the Commissioner, Bureau 
of Indian Affairs, was transferred 


on July 27, 1973, by the Assistant to. 
_ the Secretary for Indian Affairs to 
the Director,:Office-of Hearings:and - 
Appeals, under delegation:-of:-au- 


_ thority as dated August 6, 1973. The 
Director, by delegation of authority 


| | dated August. 6,,1978, referred. the 
matter to the Board of Indian Ap: 


peals for final determination. 


Copies. of the above-mentioned. dele- | 


gation of. authority. were attached — 
. prehensive plans and Specifications for 


and made a part of the docketing 
notice of September. 10, 1973. 


The appeal of ‘Sunny Cove. De: 
velopment. Corporation is from the 


: decision of the Area Director, Bu- 


reau of Indian Affairs, Sacramento, 3 


California, dated April 16, 1978, 


canceling a long-term. eae lease 
covering a portion of the original 
trust allotment of Santos: Albert | 


DECISIONS OF THE .DEPARTMENT. OF. THE INTERIOR | 


waiver of the items 1 in ‘default i in. 1 the abs “Patencio, 


‘sence of showing’ that the lessor volun: ” 


lessor, 


[81 LD. 


“Agua. Caliente (Palm 
Springs), “Alloettes No. 12. : 
The lease in question identified : as 
PSL No. 94, Contract’ 14-20-J50- 
1259, heteinafter referred to--as 
lease. was executed by Sunny Cove _ 
Development: Corporation, a Cali- 
fornia: corporation, and Flora Cruz, 
also known ‘as Florida Patencio, 
hereinafter refered’ to:as lessor, on 
~The Bureau of 
Indian. Affairs, as trustee for the 
hereinafter: referred to as 
Bureau, approved the lease: for a 


- period of twenty-five (25) ‘yeoirs 
effective as of May 12, 1965... 


Pare: dispute fociises on meceieless 


-6,°7, and 8 of the ‘lease. The ‘lessor 


and the Bureau claim nonperform- 
ance of the Articles’ while the ap- 
pellant claims - waiver. as ‘perforni: 


ance. 


Article 6, Jn its Pertinent part; 
ck | 7 


lees 


. 6s PLAN S$. AND, DESIGNS, | 
“Within: 180 ‘days after the approval: of. 


this lease, the ‘Lessee ‘shall submit to the _ 


Secretary for: approval, a. general plan 


and. architect's design. for. the complete wg 
development | of :the entire. leased _prem- ee 


ises.. ‘Before beginning any ‘construction 
whatsoever _ on the leased” ‘Prethises, ‘the 


F 2 


the improvements : then proposed; the 


Secretary shall approve them if they con- 
form to the. ‘gelieral ‘development plan, 


but shall: ‘not thereby assume any: re 


- sponsibility whatever for detailed de- 
Sign of structure or structures or viola- _ 
tion of any State, county or city law or 


ordinance. The.: Secretary | shall either 7 
approve or State his réasons for ‘disap- : 
proval of plans and specifications within: 
thirty (30) days after. receipt. thereof 
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from Lessee, No change will. ie made in 
plans or specifications after approval . 
without the consent of the Seer etary. 


Article ie in its pertinent part, 7 


. provides: : 
it, IMPROVEMENTS 


ni. 


the beginning 


struction of permanent impr ‘ovements on 
the leased. premises. at:a cost.of and hay- 


ing. a. reasonable . value of SEVENTY- | 


- FIVE. THOUSAND - DOLLARS, BB, 
000. 00). 
AN buildings and improvéments, ex: 


cluding removable personal ‘and’ trade 


fixtures, on the leased. property, shall re-— 


-tmnain.on said property. after the. termina- 
tion of this lease and shall thereupon be- 
come the property of the Lessor. 
term “removable ‘personal property” 


used: ‘in- ‘this | Article shall. not: a 


- property which normally would ..be -at= 


tached or affixed: to. the buildings, im-. 


1 provements or land in such a way that it 
would become a part, of the realty, re- 
gardless of Whether such property is in 
fact so placed ‘in or on or affixed ‘or’ at- 


| tached: to the buildings,.improyements or _ 


land in such a way as to legally. retain — which the appellant, was required to 


the characteristics of personal property. 
“Lessee expr ‘essly waives the provision 


of Section 1013.5 of the California Civil - 
Code. pertaining: to improyements affixed — 


to. the.land by, any person .acting in good 
faith and erroneously believing because 
of al, mistake either of. law or fact that he 


has: a right to ‘do SO, and algo providing 


for removal of such improvements.” 


Article | 8, in ‘its pertinent, part, 
provides: ; 
8. COMPLETION - 


: OF. one 
‘MENT eas 


The lessee shall oie ‘the ‘gull’ im-. 


provement, development. and construc- 


oe | 


ton. on ‘the leased premises in accor ance a 


with. the general plan and architect’s = 
désign, submitted in accordance with 
Article 6, ‘Plans ‘and Designs, _ above, 


within five (5) years from ‘the beginning. — 


date of the term.of the lease.-If the 


Lessee fails. to. complete. full, improve- 
| . | + ment, 

AS a mater ial part of the colisider ation. 

of this ‘lease, the: Lessee covenants: and 

~. agrees that, within five. (5), _years. after 

date of the term of this 

‘lease, Lessee will have. completed con- 


development and construction 
within such period, the guaranteed’ mini- 
mum annual ‘rental payable under’ this 


lease shall increase ten: percent (10% ): 


at. the beginning, of the next fiseal. year 
of this lease. For each full fiscal year 
ther eafter that the Lessee. fails to com- 
plete such full improvement, development 
and construction, _the' guaranteed’ mini-. 


mum annual. rental: payable under this 


lease shall. be increased.an additional. ENO 
percent (2%). - 

- Whenever under this instrument ¢ a . time | 
is’ stated within © “which or by which 
original ‘eonstruction, . repairs, or recon- 
struction of said improvements: shall be 
completed: and it during. such: period’ a 


_ general or sympathetic. strike or lockout 
. occurs, war or rebellion occurs: or some 
other event. which is unquestionably be- 


youd Lessee’s power to control-occurs, ‘the | 
per iod of delay: so caused shall be: added 
to the period. allowed. herein for the. com- 


at pletion of such work. 


The lease covers about 4.29 acres 


fully develop:and. improve..To, this 
end, Article 6 required.the appel- 
lant to submit. to. the..Secretary’s 
representative. in the Bureau a gen- 


eral plan and. architect’s design:of 


the ;complete: development. of the 
entire. leased premises; within. 180 
days from the. approval. apts of ane | 


~ lease.. 


“According to the saieinietiae ve 


. files, the Bureau. notified the appel- 


lant « on several « occasions that it was 


in default of Article 6 of the lease. 


In response thereto, the appellant 
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: did, quae that time, ‘submit; a 
rough sketch plan of development... 


* This plan was found unacceptable — 


for approval by the Bureau. This 


apparently was the only. plan for 


7 development of the leased premises 
ever: submitted by the SDpEn ent to 
the Bureau. 


Thereafter, the following ae 7 
of events appears to. have taken ~ appellant was taking curative action 
‘on the listed defaults. and that 1t 


needed additional time to prepare — 


place regarding the improvements. 


On July 5, 1966, appellant was noti-_ 


fied by Frank Hamerchlas: Civil 
Engineer, that the property de- 
scribed in the lease did not coincide 


with a state highway and. was in er-- 


ror in two other respects. ‘Based 
upon Mr, Hamerschlag’s survey, the 


Bureau. thereafter prepared and. 
furnished to appellant’s attorney at 
that time, Mr. Raymond Simpson, 


a corrected legal description. ‘There- 


after, on J wy 18, and 21, 1966, Mr.. 


Simpson tendered to the appellant 
a supplemental agr eement to correct 


the legal. description. On. Janu-- 


ary 19, 1967, the Bureau requested 
of appellant’s attorney a status re- 
- port on the proposed supplemental 
agreement. The Bureau on Janu- 


ary 25, 1967, was advised by Mr. : 


Simpson that appellant had_ re- 
quested a temporary suspension of 
the proposed supplemental agree- 
ment to allow time to obtain addi- 
tional. information. and materials. 
Tlie request. was acknowledged on 
February 21, 1967, by the Bureau. 
~ On March 7, 1967, Mr. Simpson ad- 
vised the Bureau that the supple- 


mental agreement would be dis- 


cussed with appellant’s corporate 
president and that the ‘Bureau 
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\ would be advised of appellant’s " 


tention regarding the execution of 
the supplemental agreement. “By 
~ Thereafter, on January 12, 1968, | 


aie appellant was issued a warning 


notice for defaults under the lease. - 


‘The appellant’s corporate pr esident, 


in response thereto, on February 4, 
1968, informed the Bureau that the 


the plans and designs required by. 


- Article.6 of the lease. 


Apparently, 1 in the absence of any 
further developments, the Bureau | 
on March 25, 1970, issued an Order 
to. Show Cause Notice to appellant 
to show cause within 10 days there- . 


of why the lease should not be can- 


celed. The failure of the appellant 
to. execute the supplemental agree- 
ment. correcting. the property de- 
scription was brought to the atten- 


_ tion of the appellant in ‘the show 


cause letter. The Order to Show © 
Cause. Notice was acknowledged by 
appellant on: March 25, 1970. At 
the request of the lessor, the. lease 


cancellation proceedings: were SUS- 


pended. 
On December 6, 1972, Mr. Simp- 


son, appellant’s attorney, requested 


that cancellation proceedings — be 
initiated on the lease. The Bu- 
reau on January 5, 1978, served ap- 
pellant with an Order. to Show 
Cause why the lease should not be 
canceled. Appellant again requested 
negotiation. The request was denied 
and on January 13, 1978, the Bu- 
reau served on the. appellant its 60 
day notice of default, on 1 the lease. 
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Thereafter, on April 16, 1973, the - 


Bureau notified appellant. that the 


| lease was canceled as of that date. 


It is from the foregoing decision 
that the appellant has appealed. The 


appellant in support thereof sets. 


forth the following arguments as to 
why the lease should not be termi- 
nated orcanceled: 


1. The lease should not be forfeited ‘hee 


cause appellant is not in default of its | 


obligation to submit ‘a plan » and design 


and .complete construction of the im-. 


provements. Article 8 of the lease pro- 
vides that the time periods for submission 


of plans and completion of improvements | 
are extended if. events. occur which. are | 


beyond appellant’s power ‘to control, . 


2: ‘The lease . should not be forfeited, 
with. notice. of the 
alleged defaults of. appellant, accepted a 
rent, and continues, to accept the .rent, 
for ‘several. years after the alleged. de- 
faults “oecurred.. Under. California law 


because the lessor, 


_ this amounts to a waiver and. precludes 


forfeiture of the lease. | 


The Board. is. ot n-: sagresrients 
with appellant’s first argument that 
its failure to perform under: Arti-— 
cles' 6, 7 and: 8 were beyond. its 


control due: to (1) an incorrect :de- 
scription of the leased premises 


which the Bureau and the lessor re-- 
fused to correct and (2) the demand - 
of the County of Riverside that ap-. 
| pellant bear the entire cost of pro- | 
viding flood control on. the leased 
premises and abutting properties 


which did not justify “the costs of 
such. required improvements. 


The record contrary to appellant’s. 
argument regarding the incorrect. 
description indicates the Bureau 
and the lessor shortly after July 5,. 


1965, ee to the easllant an 


endian to the lease to correct 


the description thereof. No reason. 
has been given by the appellant as 


to why the supplemental agreement: _ 


correcting the description of the. 


leasedl premises was not executed by 
the appellant, notwithstanding the. 
fact it had ee Sppornunty to | 
do so. -— | 
The demands of Riverside eonnty 
admittedly were beyond the control. 
of the appellant..The requirement, | 
however; did not present a condi- 
tion which was impossible for. the: — 
appellant to fulfill. The appellant, 
prior to entering into the lease, 
should five anticivated or should, | 


have:known that the County would 


have certain requirements as a con- | 


dition’ to the- issuance of a. use 


permit.- | ae a 
Regarding the. Paes argu- | 
ments, ‘the: Board finds the argu- 


frente: were not: entirely beyond the : 


control of the appellant and there-- 
fore did not preclude performance. 


under: Articles. 6, 7 and 8 of the 


lease, and. accordingly, an extension 


was not justified under Article 8.: ; 


Appellant’s second contention or 
argument that lessor and the Bu- 
reau of Indian Affairs are estopped — 
and precluded from canceling the 


lease because the acceptance of the 
rentals by the lessor after the pe- 
riod of time in which the appellant 


was to perform under articles 6, 7 
and 8 constituted a waiver of a | 
default and that the appellant is 
discharged and forever excused 


from performing thereunder. 
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In this. comatiots sii: recotid : 
indicates the appellant requested | 
numerous extensions of. time. in 
. which to cure the. defaults. under. 
Articles 6, 7 and 8. These: requests. 
anc . the Serre hereinabove. 


_ mentioned that followed clearly: lec. 


the Bureau of Indian Affairs and 


the lessor to believe that. appellant 


intended to carry: out its commit-- 
ments under Articles 6, 7. and. 8. 
Moreover, the record indicates the. 


Bureau and-the lessor never at. any 


time waived the+requirements. of, 
Articles 6,7 and 8. The record, fur- _ 
ther indicates. the parties were at- 
tempting to-resolve- their differences : 
through negotiations right up-to the: 
time administrative action was com-. 


menced to terminate the lease. - 


-'Thedelay in instituting action to: 
terminate the lease can only ‘be at-.: 
tributed to the appellant’s action or 

inaction. The Bureau and lessor, as’ 


the: record. indicates, in good. faith 


relied. upon the representation of. 


the appellant. that it-intended. to 


carry: out its commitments as re- 
quired by: Articles 6, 7 and 8 of the 
-In reliance thereof, default. 
proceedings were. delayed and:rent-. 
als collected for that period:of time.. 


lease. 


Estoppel against the Government 


should:be invoked only:in rareand 
unusual circumstances. It should be: 
applied against the’ Government: 
only in those cases where ‘interests 
of justice clearly reqtiire it. The 
doctrine of estoppel must be applied 
with, great. caution to the Govern- 


| ment. and its. officials. (31 CIS: 
seep = 5 138) § Na 
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-@rose; rere FE. od 1355 (ith, Cir, 
1971). | 

In the case at bar, justice | oe 
tainly would not. be served if estop- 
pel were invoked against the Gov-- 


ernment, particularly where ag the 
~ record. indicates the appellant's ac~ 


tion or inaction, not that of the. Bu- 7 
reau and. lessor,. was instrumental i Bune 


delaying default. proceedings, . 


The general rule on. estoppel, in 
California was adopted in the case 


of Dolbéer v. Livingston, 100 ‘Cal. 


621, 35 P. 328 (1898). , wherein, it itwsb. 
stated: : 


Oa a “fwihere a ‘person, by word or. 
conduct, ‘induces another to act ona belief 
in the existence ofa certain state of facts, 
be will be estopped as against him, to al-" 
lege a different ‘state of facts” *°* * 
‘Estoppel | in pais may be defined, to bea 
right arising from: acts, admissions; or. 
conducts which have induced the chauge 
of position in’ accordance with the real or 
apparent intention of the party against _ 
whom they are alleged. 7 * * 8 “Where a 
person ‘tacitly encourages an act to be | 
done, he cannot afterwards exercise ‘bis 


legal right: in ‘opposition to. ‘such. con: - 


sent, ee %* % ha 


In. light of Dob eer Vv. ee | 
supra, the appellant due to its action - 
or. inaction in: delaying default 
proceedings, 3 1s: Jn no position to in- 


voke the: defense of estoppel: 


Waiver, under the circumstances | 
in this. case, did not exist as neither’ 


the Bureau nor the lessor ‘intended. - 
_ to: waive: the: requirements of: Ar- 
ticles 6, 7 and 8.:A waiver is com: : 


prehensively' defined as a voluntary - 
intentional relinquishment or aban- 
donment of: a known existing legal 


right. advantage, benefit, claim, or: 


privilege, which: except for. such: | 
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waiver. the party. ‘would tos en- 


joyed. (31 C.J:S. Estoppel § 61. i 
In the case of Sessions, Inc. v. 
Morton, et. al., 348 FL ce 694 
(C.D. Cal. 1972) ;- aff'd. 491 F. 2d 
854 - (9th Cir. 1974), the District 
Court ‘under similar factual: evi- 
dence as in the case at bar found 
that there was no waiver. The Cir- 
cuit Court in sustaining the lower 


court’s ruling in Sessions, supra, on 


walver stated : 


# a While. it is a oeealig deated’ 


rule that. the lessor’s acceptance of rent 


after the lessee’s breach implies a waiver 


of that bréach, this concept, involving 


the knowing relinquishment of a right, is. 


a matter of intent which necessarily de- 
pends on the factual circumstances of 
each case. Jose v. Iglesias, 462 F. 2d 214, 
216 (9th Cir. 1972) : In re Wil-Low Cafe- 
terias, Inc., 95 F. 2d 306, 309 (2d Cir.) 
cert. denied, sub nom.. Wil-Low Cafete- 


rias, Inc. v. 650 Madison Avenue Corpora-_ 


tion, 304. U.S. 657 (1988), * 


_ Accor dingly, under the one | 


clr cumstances, the appellant’ § argu- 
ments reg ie estoppel and 
‘waiver of he requir ements of Arti- 


eles 6, 7 and 8 are untenable and - 
tout: merit and the Board | sO 


finds. 


the Bureau of Tadian ‘ae 


from appellant’s | former counsel, 


Philip M. Savage, ITI, of the 
law firm of Lonegeran, Jordan, 


Gresham and Varner, In the follow- 
ing words: 


, As indicated in my prior letter, it is’ 
neither the desire nor the intention of 
Sunny Cove Development Corporation to 
only reinstate the existing lease even if 
the clauses concerning improvements. are 


_ deemed to have been waived for all time. 


Rather, it is the intention and desire of 


the Sunny Cove Development Corpora- 


tion ‘to re-negotiate a new, long-term 
lease, under which it. is economically. 
possible to improve the premises as the 
Landlord desires and utilized [sic] the _ 
premises for the benefit. “of ee Landlord 

and tenant. | 4 


"The fore: egoing excerpt fie its. 
letter of J anuary 16, 1973, indicates 


appellant never intended to carry 


out its commitments under Articles 
6, 7 and 8 of the lease and was pri- 
marily interested only in renego-— 
tiating a new, long-term lease. 

The appellant has shown no com- 
pelling reasons why the Area Di- 
rector’s- decision of April 16, 1973, 


canceling the lease No. PSL-94 


should not be affirmed. Accordingly, 
the Area Director’s decision should 46 


be affirmed. 


NOW, THEREFORE, ae 


to the authority - delegated to. the 

The. appellant’s Houten: and at-. 
titude regarding the requirements 
under Articles 6, 7 and & appears 
to be quite clearly set forth in the 
letter dated J anuary 16, 1978, to. 


Board of Indian Appeals by the 


Secretary of the Interior (Section 
211.18.7, Departmental Manual, De- 
cember 14, 197 3), the decision oF the 


Area Director of April 16, 1973, 
canceling. lease No. PSL-94. be and 


the same is hereby AFFIRMED 
and the. =pbellant!s iw, is DIS- 
MISSED. 
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This decision i is final for the De- 
partment. 


- Anexanper H. WILson, 
Administrative Judge. 


I concur: 
Mircueti J. SABAGH, 


Admimstrative Judge. 


UNITED STATES — 
rn ore 
KENNETH McCLARTY 


17 IBLA 20 


Decided Mepis 29, 1974 : 


‘Appeal from Contest No. OR-A435 
(Wash.), the decision of the Admin- 
istrative Law Judge Graydon E. Holt, 
recommending that the Snoqueen 
placer claim be declared null and void. 


Recommended decision not adopted. 
Contest dismissed. . 


Mining Claims: Common Varieties of 
Minerals: Generally 


Whether a deposit of building stone is 
a common variety and no longer locata- 
ble under the mining laws since the Act 
of July 23, 1855, or is still locatable as an 
uncommon variety, depends on whether 
it has a unique property giving it a spe- 
cial and distinct value. 


Mining Claims: Common Varieties of 
Minerals: Generally—Mining Claims: 


Common Varieties of Minerals: Spe- © 


cial Value—Mining Claims: Common 


Varieties of Minerals: Unique Property | 


To determine whether a deposit of build- 
ing 
variety, there must be a comparison - of 
the deposit with other deposits of simi- 
lar stone in order to ascertain whether 
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stone is a common or uncommon 
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the deposit has a —" giving it a 
distinct and special value. The value 
may be for some use to which ordinary 


varieties of building stone cannot be put, 
or it may be for uses to which ordinary 
varieties of building stone can be or are 
put; however, in the latter’ case, the de- 
posit must have some distinct and spe- 


-cial value for such use. Special and dis- 
tinct value may be reflected by a higher 


market value in comparison with other 
stones, but higher market value is not. 
the exclusive way of providing that the 
deposit has a distinct and special value. 


It is possible that special economic value 


of the stone may be reflected by reduced 
costs or overhead so that the profit to 


_ the producer would be substantially more 
while the retail market price would re- 


main competitive with other building 


‘stones. 


Mining Claims: Common Varieties. of 


Minerals: ‘Unique Property 


“Heatherstone,” a type of andesite pos- 


Sessilg properties of natural fracturing 
and flat surface cross sectioning, is con- 


sidered to be unique when. no other stone 
from the market area is shown to have 
the same characteristics,. and - witnesses 
verify the fact that these particular 


Sedona are peculiar to Heather- 
stone. © : 2 


Mining Claims: Common Varieties of 


Minerals: Unique Property—Mining 
Claims: Common Varieties of Minerals: 


Special Value 


A building stone’s unique properties of 
natural fracturing and flat surface cross 
sectioning which reduce the cost of ex- 


traction and installation of the stone 
impart a special and distinct value to 
‘the stone through the generation of prof- | 
its in’ excess of those which could be 
realized from a deposit of common build- 


ing stone. 


Materials Act—Mining Claims: : Gen- 
erally 
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One whose only ident derives from 


the fact that he is the holder of a special 7 


use permit. issued under the Materials 
Act has only those rights described in 
the permit, and land covered by such per- 
mit is subject to location under the min- 
ing laws. The permittee acquires no 


rights under the mining laws by virtue _ 


of his permit and cannot apply for a 
patent to the land encompassed ee his 
permit. ;’ 


Rights-of: Way: 
Claims: Lands Subject to—Mining 
Claims: Withdrawn Lands—With- 
‘drawals and Reservations: Generally 


Where a state agency holds a Forest Serv- 
ice free use permit to remove mineral 
materials from designated - public land. 
this does not constitute a withdrawal or 
serve to segregate. the land from appro- 
priation under the mining laws, as does 
a material site right-of-way issued pur- 
suant to the Federal-Aid Highway Act. 


Rules of Practice: Government Con- 
tests—Rules of Practice: Hearings 


Where a contest: complaint. makes no 
charge which refers to a particular mat- 
ter, aud where the Administrative Law 
Judge states at the hearing that he will 
confine the proceedings to specific issues 
_ which do. not include the matter in ques- 
tion, and. where, in the course of the hear- 
. ing, the Judge refused to receive evidence 
relating to that matter, it is error for the 
Judge to make a finding as to that mat- 

ter and employ such finding as part of the 
rationale of his decision. : 


APPEARANCES: Donald H.. Bond, 
Esq, , Halverson, Applegate, McDonald, 
Bond, Grahn and Wiehl, Yakima, 
Washington, for appellant; Arno 
Reifenberg, Esq., Office of the General 
Counsel, U.S. Department of Agricul- 
ture, Portland, Oregon, for appellee; 


Carl B. Luckerath, Esq., Seattle, Wash- 


migton for Intervenor. 


elas cti Suehiacs < 


OPINION BY ADMINISTRA- 
TIVE JUDGE STUEBING 


INTERI OR BOARD. OF LAND 


— APPE TALS 
Kenneth McClarty has. filed brioks 


in opposition to the recommended 
decision of the Administrative Law 


Judge* dated September 23, 1971, 


in which the Judge recommended 
that. McClarty’s Snoqueen placer 


claim be declared null and void be- — 
cause the andesite ? 


found on the 
claim is.a common variety of build- 
ing stone and therefore not locat- 
able after July 28, 1955, under the 
Act of July 23, 1955, 69 Stat. 367, 
30 U.S.C. §§ 601-615 (1970). | 

John W. Pope submits a brief as 
Intervenor 1n this case. Pope ap- 
peared as:an Intervenor in the hear- 
ing contending that at the time Mc- 
Clarty’s claim was located he was 
in possession of:a portion of the 
Snoqueen. claim and. actively en- 
gaged in’ the production and sale 
of the stone from the deposit under 
a special use permit issued by the 
Forest Service pursuant to the Ma- 
terials Act of 1947, as amended, 30 
US.C. §8§ 701 e¢ seg. (1970). There- 


fore, he contends that a finding that 


the stone is an uncommon variety 
must accrue to his benefit. The 


at The change ‘of title of the hearing officer 


from “hearing examiner” to. ‘Administrative 
Law Judge” was effectuated pursuant to order 
of the Civil Service Commission, 37 F.R. 16787 
(August 19, 1972). 


2 Andesite is a volcanic rock eouinoeel: essen- 
tially of andesine and one or more mafic con- 
stituents. A Dictionary ‘of Mining, Mineral and 
Related Terms, U.S. Department'of the. In- 
terior (Paul W. Thrush, ed. 1968). 
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od udge eo that this, conicae. 
tion could not be suppor ted, because . 


under law, either the stoue is a com- 


mon variety. and Pope’s permit is. 
valid or it is an uncommon variety 


and McClarty’s mining claim is val- 
id. Insofar as the record. reveals, 
Pope has never located a mining 
claim.on the land at issue. 

The: Snoqueen placer claim, sit- 
uated in the Snoqualmie National 
Forest; Yakima County, Washing- 
ton, was located on August 1, 1960, 
for andesite, a building stone. This 
stone sells under the trade name 
Heatherstone and ‘is used in both 
commercial and residential con- 
struction. It is used for veneer 
walls, patios, fireplaces, planters 

and other purposes. _ 
Common varieties of stone have 
not been locatable under the mining 
laws since the enactment of the Act 
of July 28, 1955, supra. 30 U.S. C. 
§ 611. (1970) provides: 


“ No deposit of common varieties of sand, 


_ stone, . gravel,: pumice, pumicite, or cin- 


ders and no deposit of petrified wood 


shall be deemed a valuable mineral de- 


posit within the meaning of the mining 
laws of the United States SO. as to give 


effective validity to any mining claim . 


hereafter. located under such mining 
laws: Provided, however, 
herein shall affect the validity of any 
mining location based upon discovery of 
some other mineral occurring in or in 
association with such a deposit. “Com- 


mon varieties” as used in sections 601, 


603, and. 611 to 615 of this title does not 
include deposits of such’ materials which 
are valuable because the deposit has 
some property giving it distinct and spe- 
eial value and does not include so- called 


“block pumice” which. oceurs in nature - 


in pieces: having. one dimenston: of two 
inches or more. * *-*¥ ~ _ 
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. “The enact of 30 U.S. C. 8 611 at- 
fected only .common varieties but. 


but left the Act of August 4, 1892, 


97 Stat. 348, 30 U.S.C. § 161 (1970), 
entirely sfecive. as to building 
stone that has some property giving 
it distinct and special value. See 
United States v. Coleman, 390 U.S. 
599 (1968). The pertinent part of 
this Act provides: “Any person au- 


_ thorized to enter lands under the 


mining laws of the United States 
may enter lands that are chiefly 


valuable for building stone under 


the provisions of the law in relation 


to placer mineral, claims.” There- 
fore, in order for Heatherstone to 


be locatable under the Act of Au- 
gust 4, 1892, appellant must prove 
that the stone from the Snoqueen 
claim is valuable because the de- 
posit has some uncommon property 
giving it such distinct and special 
value. as to distinguish it from the 
so-called. common. varieties. | 

-Departmerital action against the 
claim was initiated on April 5, 1961, 


when the Forest Service, Denne: | 


ment of Agriculture, recommended 
the filing of a complaint alleging 
that the andesite on McClarty’ Ss. 


claim was a common. variety. and 


therefore not subject to location. 
Subsequent to a hearing on the 
validity of the claim, the Hearing 
Examiner rendered a decision on 
March 22, 1962, declaring the min- 
ing. claim null and void. McClarty 
appealed to the Director, Bureau of 
Land Management, and his decision 
of September 24,°1962, vacated the 
decision’ of the Examiner and dis- 


missed the contest. The Forest Serv- 
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ice. :apenied to. ‘the ‘Seer etary of 
the Interior,. whose: ‘clecision .-re- 
versed the -Director’s “decision: and 


‘remanded the case ‘for’ reinstaté- : 


ment. of the decision of the Exan- 
-iner. United States v. If Carty, 71 
I. D. 831 (1964): . 

“On August 24, 1965, “McClarty 
sought, judicial review OF the Sec- 
retary” Ss. decision. in. the ‘United 
States: District. Court. for the:East- 
ern: District’ of: ‘Washington: On 
May 26, 1966, the Court’ entered a 
judgment; in avr of the defendant. 
(Kenneth. McClarty y V. Stewart rs 
-Udall,:. Givil..,Action. .No.. 2116, 
B.D. Wash.) McClarty sppanded: 
andthe United:States Court of: Ap- 
peals. reversed. the summary deci- 
sion..of the. District Court, and. re- 


| manded. the.case to: that Court with 


instructions to:enter a judgment. re- 
manding’ the: case:to the Secretary 
of the Interior... Kenneth MeClarty 
OW Seer etary of; the. Interior, 408 FE, 
9d 907. (9th: Cir..1969).. The. Court’s 
decision also suggested that the Sec- 
retary vacate the decision of the for- 


- mer Secretary and that the Depart- 


ment. conduct. further proceedings 
consistent with, the, decision. of. the 
Court of Appeals. In this decision, 


at.p. 909, the Court.found that the | 
Snoqueen.. deposit was. unique. be- 


cause, of the, naturally. fractured 


regularly shaped stone, but: that evi- 
dence was sketchy. as to, whether. it 


hada higher.monetary: value.than — 


other ‘stones. The: Court :said that 
the. Department,. might. properly 
conclude. thatthe case.should be .re- 
manded for, hearing for further evi- 
— dence.on; the issue of money, yalue,,., 
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“In United States v. M ie ty, 76 
ID. 193 (1969), the Assistant. So- 
licitor. vacated. the earlier. Depart- | 
mental decision and. ordered a, Te+ 
hearing In compliance | with the | 
Court’s s opinion. At. this. rehearing 
on November 12, 197 0, the Admin- 
istrative Law J udge confined the 
issue to whether there was a discoy- 


fat 


oviiniendled’ decision i in rahich her rec- 
ominended. that ‘Heatherstone be 
found to. ‘be A: common variety not 
subject to location. ‘after J uly: 23, 
1955, and that the. Snoqueen placer 
claim be declared, null and void. _ 
The ‘| udge found that. aioe 
Héatharstone has a unique fractur- | 
ing characteristic, this character- 
istic ‘does. not give the deposit, a 
distinct’ and’ Special value either in 
place or in the market, place. ‘He 
based this. finding in part on evi- 


dence presented at the hearing that 


the Forest’ Ser vice sold. Heather- 
stone to Mr. Pope, the: Interyenor, 
for 50 ‘cents a ton in- ‘place.’ The — 
parties ‘stiptilated:: that “Heather: 
stone‘sells ‘for $74 to $39" per ton 
on the dealers’ lots. (Tr..75-76.)* 
Other stones on the dealers’ lots sell 
from $40 per ton to $100 per ‘ton: 


| (Tr. 76-79.) In some cases, the sell- ~ 


Ing price-of the:stone’ includes the 
price ‘of ‘cutting. (See Tr: 30,°72- 
78, 107-108.) The J idge stated that 
the real difference in’ value of one 
stone over another is not the selling 
price, but rather the volume: of n ma- — 


8 Transeript references ‘in this, decision ‘aré 
cites to. the transcript’ of the hearing | ‘of 
November 12, 1970. 
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terial being sold. The Judge found 
that the availability of competing 
sources of stone is so great that 
competition keeps the retail price 
within the reasonable range. He 
also decided that the in-place value 
of these materials is insignificant. 

Regarding the Intervenor’s po- 
sition, the Judge found that if the 
stone is uncommon now, it always 


has-been, and its sale by the For- 


est Service was not authorized un- 
der the Materials Act. of 1947, 30 
 US.C. § 601 (1970). If the stone 
is a common variety now, it always 


has been and can be acquired only - 


under the Materials Act. Thus, he 
concluded, either the mining claim 
is valid or the se use permit 
is valid. 


Finally, ce J udge. held that he 7 


land was not subject. to location by 
McClarty because of the segrega- 
_tive effect of a special use permit 


issued. by the Forest Service to the | 


State Highway Department. 
On appeal,.McClarty submits 


that the contest by the Forest Serv- . 


ice should be dismissed and his 
claim upheld as a valid mining 
claim located on a deposit of build- 


ing stone of uncommon variety.. 


Appellant makes the following 
contentions in his brief: 


(1) The recommended decision of the — 


Hearing Hxaminer is erroneous in. find- 
ing that the Snoqueen placer mining 
claim is a deposit of a common variety 


4 At the hearing the Forest Service. claimed 
that a portion of the Snoqueen was within the 
boundaries of a material site previously 
granted to. the Highway Department of the 
State -of Washington by a special use permit 
and that any portion of the Snoqueen within 
the site must be declared void ab initio. 
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building stone and the material thereon — 
(known as Heatherstone) is a common 
variety of building stone. The test of 
whether the admittedly unique prop- 


. erties of the Snoqueen deposit give it a 


special and distinct value as a source 
of building stone for veneer walls, fire- 
places, chimneys, ete. was improperly | 
and unfairly restricted. + 

(2) The recommended decision of the 
Hearing Hwaminer is-erroneous as a 
matter of law in holding that. grant of 
a special use permit to the Washington | 


_ State Highway Department withdrew the 


land covered by that permit from loca- — 
tion under the mining laws. The issue of 
withdrawal by virtue of the ‘grant of a 
special use permit to the Washington » 
State Highway .Department was not 
within the issues litigated at ne time 
of hearing, November: 12, 1970. 

The Forest Service alleges i in its 
reply brief that the Snoqueen de- | 
posit’s uniqueness is not supported - 
by its price. It also reasserts its con- 
tention that a ‘special use permit 
issued to the Washington State 
Highway 
the land covered by the permit. | 


from. location under the mining 


laws. | . 

Intervenor sands that the : 
stone is an uncommon variety and 
that McClarty usurped his rights 
by locating his claim on the land 1 in .~ 


question. 


The main issue for Abate | 
by this Board is whether Heather- 
stone possesses unique properties — 
giving it a special and distinct 
value, thereby making it locatable 
under the Act of August 4, 1892. _ 

According to the Sridences in this — 
case, the most unusual and notable: ~ 
characteristics of Heatherstone are — 
its natural fracturing and flat sur- 
face CLOSS sectioning. Appellant 


Department. . withdrew _ 
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contends that Lig characteristics 


are unique and impart to Heather- 
stone a special and distinct value. 


Tn order to determine whether this. 


contention is valid, it is necessary to 
study these properties and the 
alleged ‘advantages inherent in 
them. | . 


1. Advantages in Extracting and 
Processing Heatherstone. Mr. Leh-. 


man, who is under contractual 
agreement with McClarty to ex- 
tract Heatherstone from the Sno- 


queen deposit, testified at the re- 
hearing regarding the extraction 

process. He stated that the natural — 
_ fracturing affects the ease and ex-_ 
pense of extracting the stone from — 


the deposit. A nay dancer bar Is 
used to strike the seam and pry the 


pieces apart. No- blasting - is em-- 
ployed and little sorting is neces- 

sary. Most.of the extracted stone is 
palletized and — 


suitable to be’ Seay | 
shipped without further process- 


ing. The cleavage makes the mate-— 
rial easy to palletize because it is 
dimensional, and the bed surface of 


the stone facilitates stacking. No 


sorting is necessary by the dealers. 
The material is ready for sale the 


way it is palletized. Lehman ex- 
plained that Heatherstone’s natural 
attributes give it an advantage over 


‘manufactured or processed stones, 


saying: 


It has a special value over the fact 
that even manufactured or processed 
stone, as the Wilkinson stone and the 
sandstone, the Wilkinson building stone 
has to be guillotined and sawed; as does 
the Mount Adams, it has to be guillo- 
tined. But it has a much superior built-in 
characteristics as-we do nothing to it. We 


do nothing bi box: a product that’s 
ready for the wall. (Tr. 107.) 

Lehman estimated that 70 to 80 
percent of the stone in the deposit 
has cleavage which produces long 
bars of the: material. There are also 
areas with wider slabs which easily 
fracture into bars. Lehman said 
that if it were not for the fractur- 
ing characteristic of the material, 
he would not be mining it. The frac- 
turing is what gives the material its 
value. (Tr. 85-90.) 

Lehman estimated the cost of 
extracting Heatherstoneto be $5 


per ton: $3 is allotted to labor, $1 


to Caterpillar operation and depre- 
ciation, and $1 for the foreman. 

The packaging of the material 
totals $3.60 and includes $1.60 per — 
ton for palletizing the material, $1 
for loader expense and $1. for the - 
operator. Extraction expense ($5) | 

plus: packaging expense ($3.60) is 
under $10. Lehman said that the 
fracturing characteristic of Heath- 
erstone allows the operation to be 
accomplished with minimum labor 
costs. Transportation costs range 
from $10 to $14 per ton within a 
radius of Bp renately 150 miles. ; 


(Tr. 88-89.) 


2. Advantages in Installing 
Heatherstone. Walter Hupp, Ray- 
mond Meyers and Chester Dunn, 
masonry contractors experienced in 
using Heatherstone,® testified to the 
advantages in installing Heather- 


‘stone. Raymond Meyers testified - 


5 Hupp has used about 800 to 1,000 tons of te 
Heatherstone over an eight year period. Meyers 
has used. about 500 tons of Heatherstone for” 
about. two. years. Dunn has used: about ‘500 


tons over an Gent: year pesrod: oo 
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that. Heatherstone has a clear ad- 
vantage in ease- of. handling, over. 
other types of stone, (Tr. 68.) ‘The 
contractors testified . that. 
Heatherstone is easy. to handle be-. 
cause of the flat. beds, running op- 
posite each. other. ‘Dunn explained. 
that, it ds easier to lay because there. 
are more. ledges and flat areas on, 
which to spread mortar. The shape. 
of the cross section. allows better. ad-; 
herence of the stone to the. wall, 
Consequently, the. stone, will not. : 
“kick out” (fall out), 0 of the wall. , 


three | 


Kiar ge 


cae more dificult. to andl because. it 7 
is diamond shaped, . The €Loss sec- 
tion of basalt might, be two ‘inches. 
on, one side and one inch on the Te- 
ver se. ‘side, thus making it difficult. 
-to.set. one stone upon another. tT ts 


58,59). a. 


“Meyers. and Hopp: both 1 telified 
to: the. fact that. slabs of. Heather-. 
stone can be easily.broken. into bars. 


per uke 


simply: -by hitting. the. slab with a. 
hammer. ‘According to. Meyers, it 1s . 


possible to split ¢ a slab into two large 


pieces, because. of. the. fracturing 
characteristic. of Heatherstone. (Tr.: 

65-66.) , Basalt, on the other hand,. 
shatters. Meyers claimed that.it-is. 


easier to split Heatherstone- with..a 


hammer than to split: any other, vol : 
or less ‘of basalt. (Tr. 66--67.). Dunn. 


BF OR A eee 


canic rock. (Tr, 64-65.) ‘Hupp. eRr 
plained _ | that _the slabs. could. be. 
turned up on edge and stil} have, the, 
advantage of the flat beds. (Tr. ADs . 

The contractors also. offered testi-:. 
mony that ‘better and faster’ eover- 
age could be’ achieved by iiptélling, 


eye eters: +3 the - depdsition~ of Je Chester 


Dunn taken on November’ 20, 1970. 
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HieAcueietoniss: Yather . than- some 
other, type of volcanic stone. Better : 
and. faster coverage results in more | 


economic installation.., The charac-. 


teristic, flat. beds of. Heatherstone 
enable it. to be used at labor-saving. 
costs, since it: cal. be installed faster. : 
The process is faster because, after. 
laying one stone, ’ there i 1S a good flat 


surface, on. which to lay. the next.. 


(Tr. 62-63. .) Little fitting i 1S. NeCes-.. 
sary. A customer, therefore, might, : 
prefer anor Decay it. can: 


Ltpee 


63 50. to $3. 7 5 per. square. took: ae 
the cost. of installing other, volcanic 
stones: runs. between . $4 and. $5. per 
square , foot. (D.. 5-6.) On cross- 
examination, . Meyers was | asked 
about other, stones including Wilk-. 
inson stone, Arizona. sandstone. 
Sierra Sunset, stone,. Oregon. ‘rain-. 
bow, LaGrande, and Featherstone; 
and he replied: that of all the stones. 
that.-he had. cused. in the past ten. 
years, Heatherstone i is the most eco= 
nomical to put up..(Fr..68, 69.) _ 
As for, coverage, Meyers. an. 3 
mated. that. one man could put up: 


100 square. feet: of Heatherstone i In: 
the. same. amount: of. time as an-- 


other could | install 75. square, feet, 


comp ared coverage of Heatherstone. 
with coverage of other stones in 


the same amount of time. ‘With OMe. 
| dinary.. voleanic., building . . stone, - | 


caer 


pee estimated: that the Y coverage: 


chm?” heme oe 


while’ thee creas ene Heather - 


per aoe 


araye _— 


stone “ould average. “about 150 | 
square feet per day. for. a. worker. 
One man can put up 75 square feet 
2. OF Travertine per. day as compar ed 
: with. 150 square. feet of Heather- 
stone. (D., 4,5, 9): About. the same 
- compar ison is true between Glacier : 
Green and Heather stone, and Blue - 
Tee and Heatherstone. There would — 
be less coverage with driftwood. in 


the same amount: of time. Cover- 


age with sandstone would ‘be 

| ciogée because it is. ‘necessary to - 
clip the ends accurately. Dunn said — 
_ that Heatherstone can be put up— 
- faster than any stone that must be 


sawed. andl sized. (D. 8-10.) 


Dunn referred. to one of is 


building projects to illustrate the 


savings In. labor by using Heather- ; 
stone: Dunn. bid a job on a.Bavari-: | 


an. -restaurant | where the owner | 


agreed. to furnish. Black Basalt. at 
the owner’s. cost. - Subsequently, 


| Dunn decided: to. substitute Heath- | 
erstone for Black Basalt and pay 
for. the Heatherstone himself. He 
still did the work for the price that 
he bid. His: workers .were able to. 
~ lay twice as much Heatherstone as 


they would have been. able to. lay 


with ordinary volcanic stone in the 
same amount of time. (D. 3-5.) The 
time on this.job was cut in half by. - 


using Heatherstone.. Dunn saved 
12 days of labor in order to! “come 
out even.” (D. 14-19.) 


Reg arding coverage per: “to of 


. the inater ial, Dunn testified that 


one ton of Hearhertoas will cover: 
.65. to 70 square. feet whereas one. 

ton of rubble rock will. cover. only. 
50 square feet. There is better COV- 
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“eta ‘age “with Heather stone "bosaiise | _ 
‘thicker | than | 
Heatherstone. (five - to. seven inches 3 


colemie. rock js, 


as” compared | to three and. one- 
half. inches). (D. 28.). Hupp testi- a 


fied that, i take. one. and. one- half 


stone to do the same Gabe (Tr. 59. ) : | 
There was testimony to show that — 


- greater height could be reached.on — 


a wall ina working day with Heath- _ 


erstone than: with: other stones. 


Dunn. contended that ‘there. is no — 


: limit to how high. you, can go. with | 
-Heatherstone because Flew her stone 
sets up better in the” ‘mortar ‘and 
. with the ledge effect. the material 

-is tied back to the wall. Because of — 
the, good bed joints, it is not nec- 
essary to stop the job. and. wait for 
the mor tar to dry. The higher you | 


go on a wall, the. more, advan- = 
tageous it is to use ‘Heatherstone. | 


With other types of rubble, you 


slow. down pr odechion. adter yet | 
pass five feet. (D. 8.) 
Lehman explained that — — 
wastage, another advantage | 
ee. Heather stone, is ie 
its fracturing. With Heather: | 


ens every stone can be. used; un- 


like. other. materials where: there i Is | 
waste. (Tr. 87.) 1. BR etapa. 
» MeClarty has also. senate t to =, 


Show! through the witnesses.that the 


advantages of installing Heather: 
stone are not. lost when - the mason 
wishes to create an irreeular jagged. 


_ rough effect as opposed to a eae 
uniform effect. Hupp testified: that 
_ the. shape of the ‘cross sections — 


makes it easier to get an irregular - 


_ effect with Heathers stone than with — 
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Sines stones, (Tr. 45.) Cost a 


labor advantages are the same when 
creating an irregular effect as “when 
achieving a uniform effect. ‘Meyers 
added. that. it was much easier to 
work irregular. walls with Heather- 
stone than with’ other stone due to 


7 Wholesale 1 price per ton? 


Retail price — ton: si : 


' Selected basalt... 2. SE es = 


‘The following is a comparison in 


~~ yetiail | prices between Heatherstone 


and competitive stones of different 
3 origin for 1969: 


. Per ton 

White. oe ee $64 
Other Travertiné._o. 220-222. $58 
Glacier. Green_- 122 pa eee te a BIT 
RNA sete $72 
North - Port. Tet RE, Re Re $64 
Blue Tee ee $75 

. Driftwood: pele Se Sr Oa oh ae Car, ce _ $66 
Arig, Sandstone.» 2-02-22. oj: $70: 


Appellant claims that the only 
stones in competition with Heath- 
erstone- in the market area are 
basalts, selected basalts and-related 


stones, and Mount: Adams. stone. 


~ Mount: Adams stone, at $75.-is the 


highest price of this group. Since 


 Heatherstone.is priced between: $70 
and: $82 per. ton, Mount: Adams 

stone merits a higher price in some 
instances. Although it may com- 
manda higher price than Heather- 


DEPARTMENT, oF: THE: INTERIOR 


- Clarty, 


ed 


the cleavage j joining characteristics 
(Tr. 67-68.) © a 

We now tim to a price compari: | 
son between ~“Heatherstone ' and 
other stones. At the rehearing, there 


was a ‘stipulation (Tr. 7 eo) as tock 
the following gai of stone: — aes 


1057 "1968 an — fe 


1967, 
J ne een ee Rie 
45 $45 $54 54 
eae 10 © QU eee ete 
ee a eed 50-54 
eae 65 84. 74-82 
30 : er 


stone, Arthur Ritchie, a geologist 
for the State Highway. Depart- 
ment, testifying on behalf of Mc- — 
explained that Mount 
Adams stone is not suitable in its — 


natural state for veneer for walls 


and similar uses as a building stone. 
Tt could be made suitable: for walls 
but this would entail aii extra step. a 
By contrast, ‘Heatherstone is suit- 
able for stich: puro in its natural 
state. — ars 
On the issue of. uniqueness, ee 
Forest Service offered evidence to. 
show that andesite havitig¢ the: uni- 


form « fracturi ing chavacteristic ‘is. “ 


fairly prevalent in the” Cascades. = 
Raymond Shirley, a mining engi- 
neer employed by the Forest Serv-. 

ice, testified that he had seen similar — 
deposits to the deposit on the Sno- 
queen claim. Since the first’ hear- 
ing, two new deposits have been - 
found i in the vicinity :1 Mount Adams. 


“and, “Titian” ‘Lake. “The 


| thr oughout.. 


but he said. he offered it because of 


“its. ‘comparable market: value ($75 5 

per ton). Trillium Lake stone has a 
two. by four structure which is simi- 
lar to Heatherstone but has not yet . 


: been developed to the point at which 
one could say it was equivalent to 


: Heatherstone. (Tr. 28.) He. could 


not Say. ‘whether this deposit. has a 

predominance of the cross section 
‘jointing. Shirley testified to the fact 
that the Trillium Lake deposit-has 


not been opened. up, and there was 
no quarry operation in process there 
(Tr. 34- 


: the time of the hearing. 
Bd:): ( Contestee’s brief, p- 11.) 


Concerning the uniqueness. of - 
Heatherstone, Hupp testified that. 
he did not know’ of any other lava 
or volcani¢ imaterial used in_ the. 
business that has Heatherstone’ Sim 
fracturing characteristics. (Tr. 44.) 


Meyers stated that Heatherstone’ S 


cross section makes it advantageous. 
_ to use Heatherstone. and that he Was, 
not aware of any other lava or vol-. 


canic building stone that character- 
| istically has that kind of cross: sec- 
tion. (Tr. 63-64.) 8 


_ Having reviewed McClarty’ S con-. . 
tentions: as to the distinct: and spe- 


ae 7 Shirley appaneicis has° poten’ to the 
respective dimensions of ‘two adjacent sides 
of the stone “bar? produced ;: 
as the description commonly: applied to lumber 
dimensions. : ; 
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Mount: 
Adams stone has essentially averti- | 
cal fracture and a uniform thickness 
Mount’ Adams stone 
comes in sheets rather. than. two by. 
| four bars? ‘like Heatherstone. ‘Shir- 

| ley admitted that the Mount Adams. | 

stone does not look like appellant’s, “ 


the deposit. The Court 
other possibilities: for determining 


‘4.€. QF x, A’? 
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‘cial economic. place, aebue els 6 
the uinique physical characteristics 
Of ‘Heatherstone, we must now con- 
sider Ww rhether the material, j is an mun? 


common. variety and. thus locatable a 


| under the mining: laws. 


In dteClarty. v. erin a io n- 
terior, supra, the Court of Appeals 
eee the criteria. established by 
the Department in United States v.- 


7 T. S. Minerals Development Cor- 
: poration, 75 ID. 127 (1968), for de- 


termining the difference between. a 


common aud uncommon variety of — 
- stone. 
, seal at 908, are as follows: 


These. guidelines, as dis- 


as ea), there must be a compari son 
of the mineral deposit in question. with 
other deposits of such minerals generally ; a 
(2) the mineral deposit in question must 
have a unique property; (3). the unique’ 
property must give the deposit a distinct. 
and special value; (4). if the special 


: value is for uses to which or dinary varie- 
ties of the mineral are put, the deposit 
inust : have. ‘some. distinct. and. special — 


value. FOr such: use ;. and. ae the. distinct 


higher price which the material com- 
mands in the market place. . 


‘The: Court of. Appeals, oe 


in its review of this case, explained 


“value”. by indicating that price 


cannot be. the exclusive — way of 
| proving. that a deposit. has a: dis- 
tinct and special ‘ economic value at- 


tributable to the - unique property of. 
discussed _ 


value at 909: 


0 
i 


: [TIn the MeClarty. case, where 


‘ne’t unique properties | of the stone are 
the natural 


fracturing into regular | 
shapes and forms suitable for laying. 


without further fabrication,. the distinct’ 


| and ‘special economic value of fie oie 
may or-may. not' be tmeasurable by the re- 


tail, market price. in comparison with the 
price of other building stones. At.is quite 


x possible, that the special economic value 
of the stone would be reflected by reduced 


costs or overhead so that the profit to the 
producer would: ‘be substantially ' more 
while the retail market. price would ‘re- 

main | competitive . with. other. building 
stone. ned = : 


In applying ffs. patience We 


| the facts in. the present ‘case, the 
—- Court found the Snoqueen deposit 
to be unique. We agree. Our deter- 
‘mination of uniqueness is based on 
the testimony of Hupp.and Meyers 


_ that they did not know. of any other - 


stone having the same inherent 


pr operties as ‘Heather stone which 


enable. it to be readily. usable. for 
construction. Raymond Shirley tes- 


tified on behalf of the Forest Serv- 


ice that he had seen deposits similar 
to the deposits on the Snoqueen 
claim. He. offered. the Mount. Adams 
deposit, as an example, but admit- 


_ted that this deposit did not have 
the two by four fracturing charac- 
teristic of the Snoqueen. As for the. 


Trillium Lake deposit, Shirley said 
that the claim had not “opened up” 

as of the date of the hearing. No 
other example. of stone possessing 
the properties of natural fracturing 


and flat surface’ cross sections was 


offered into evidence. 


We note that the Forest ean | 
McClarty’ ’s. - 
contention that the property is” 


takes exception _ to | 


unique because this particular type 


of fracturing exists an an unusu-- 
| ally large quantity on his deposit. 


We agree that quantity is not a 


thique property inherent in the de- | 
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Boe bul only an ‘extrinsic factor. | 
| United States v. Stewart, 5 IBLA 


39, 79 LD. 27 (1972). ‘Therefore, 


we recognize the fact. that the Sno- 


queen ‘deposit. contains a “large 


- quantity of this stone, but our find- 
evita of uniqueness is. ‘not based on 


this point. Moreover, the issue of | 
unique properties is not. before us, 


having been decided by. the Cour t i 
of ‘Appeals, which specifically held oe 


that the stone was unique. a 
The only facet of the guidelines 


| enumerated j in 0.8. inerals Devel- | 
opment C orporation, SUPT A, that re- . 
mained unsettled was the question - 


of value, and the Court therefore — 
romaitded the case to the Depart- i 
ment for further evidence on this 
issue. 

“Since the U.S. i inerals Devel- 
opment Corporation decision, a 
number of cases have been decided 


which invalidated claims and reit- 


erated the principle set forth in 
7S. Minerals Development Corpo- 
ration that a unique property im- 
parts a special and distinct. value 
by commanding a, higher price, on. 
the market. Among these cases are 
Atchison, Topeka and Santa Fe- 


Railway Company v. Cox, 4 TBLA 


279 (1972) ; Onited States v. Lease, 
6 IBLA 11, 79 LD. 379 (1972); 
aise Siaies v. ‘Rogers, A-31049 = 
(March 3, 1970); United States * 
DeZan, A-80515 (July 1, 1968). 


Différences i in the shemical: com- 


position or physical properties | 


were held to be immaterial if they - : : 
did not result i in a distinct. economic 7 - 
advantage. of: one material over‘an= 
other. United States v. Thomas, 1 
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IBLA 209, 8 1: 5 (1971) ; ; 
United States ve. U7. S. Minerals De- 
velopment Corporation, SUPTa; 
United States v. DeZan, supra. — 
Following this higher market 
| ‘vale concept, in United States v. 
Chartrand, 11 IBLA 194, 80 LD. 
- 408 (1973), the Board reached the 

opposite result by holding a min- 

ing claim valid on the basis that 
the stone in question was an uncom- 
mon variety. In this case, appel- 
lant was able to- demonstrate that 
his stone possessed. a unique colora- 
tion characteristic which definitely 
tr anslated itself into. a higher mar- 
_ ket price when compared with other 
stones. 

From the facts presented we , find 


that while the price per ton of. 


Heatherstone is not significantly 
higher than other stone used for 
| the same purposes, its unique qual- 
ities do impart. definite economic 


advantages over other competitive 
types. of stone. Heatherstone’ is 


_ cheaper by half to quarry and pre- 
pare for market, resulting in sig- 
nificantly higher profits to the quar- 
ry operator. (Tr. 108.) It yields a 
greater volume of usable stone per 
ton and the same volume. of usable 
Heatherstone- covers a broader 


area, which. means that fewer tons 


of Heatherstone are required for 
a given. job, thereby effecting a 
significant saving to the builder. A 
mason ca 
broader area of Heatherstone in a 
day’s work, which affords a definite 
economic advantage to the masonry 


contractor. Where the wall exceeds 


53S-166—74——4_ 


can lay a substantially 


five feet in height this advantage 
is further enhanced. 7 

The finding that, Heatherstone’s 
unique. properties impart special 
economic advantages does not hinge 
on the advantages In quarrying 
alone, but also on the economic ad- 
vantages in installation that may be 
appreciated by the contractor, 
stonemason and customer. | 

The dissenting opinion questions 


whether a special and distinct value 


which accrues to. the user of the 
stone is within the ambit of the 
Court’s guidelines. Regardless of 
whether. it is or is: not, our finding 
of special value to the builder, con- 
tractor or subcontractor is not es- 
sential to the conclusion. There is 
an. established special value to the 
producer, reflected by reduced. costs 


of overhead so that the producer’s 


profit is. substantially increased, and 
this is attributable to the uncommon 
physical properties of the stone. 
This, of itself, is sufficient to meet 
the Court’s criterion for determin- 
ing whether the stone has a, special 
economic value. 

We do not agree with the Raine 
istrative Law Judge’s statement 


| that volume of material sold rather 


than the selling price determines 
the real difference in. value between 
the stones. The rule for determining 
whether a mater ial used for the 
same purposes.as common varieties 
of similar materials as set forth in 
United States v. U.S. Minerals De- 
velopment Corporation, supra, was 
to determine whether it commanded 
a higher price than other such | ma- 
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terials in the a area, See also ied 


“States v. DeZan, SUPT, United 


States v. fvogers, supra. Compari- 
son of materials on a “per unit” 
basis is inherent. in this rule. If a 
comparison of the value of materials 
were not based on a “per unit” basis, 
then it might be said that coal 
could be considered more valuable 
than gold based upon the respective 
volunes produced andsold. 


Disposition of the Intervenor’s 
contention remains unresolved. In. 


his brief submittéd on appeal, Pope 


alleges that it is not possible to. 
quality a rock as having some prop- 
erty giving it distinc” and special 


value, under the “Common Varie- 
ties Act,” until it has been possible, 


in the open market place, to dem- 


onstrate both its distinct features 
and its special value. Intervenor 


contends that until these have been © 


demonstrated, it is premature to at- 
tempt to undertake a location, and 
- while a prospector is in “pedis pos- 
_sessio” seeking to establish or create 
that identification, it is in violation 
of such prospector’s possessory 
rights to permit eg aa by a 
stranger. 
_ Pope’s only datousrrated interest 
in the property in question was by 
virtue of a special use permit issued 
to him by the Forest Service under 
the Materials Act, supra. This stat- 


ute, however, provides that the 


‘only material which maybe sold 
under its authority is that which is 
not subject to disposal under other 


statutes, especially referring to “the 


United States Mining laws.” § 601, 
supra. McClarty, locating a claim 
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in ents with the mining laws, 


was rightfully ‘on the property. 
‘Intervenor’s contention that a lo- — 
nr is premature until special. 
and distinct value has been demon- 
strated in the market place is with- 


out merit. Demonstration of special 


and distinct value in the market 
place | relates to proving whether 
or not a stone is an uncommon va- 
riety. If a stone possessing a inique 
property does therefore command a. 


higher price in the market when. 


compared. with other stones, or en- 
joys some other special economic 
value based upon its unique quality, — 
it is an uncommon variety and has: 
probably always been an uncommon 
variety. Therefore, it is locatable 
under the mining laws and is not 
the proper subject for a special use 
permit. 

Applying the same ‘reasoning, 
Pope’ s assertion that he was mar- 
keting the stone with the intention 
of proving it to be an uncommor: 
variety cannot be sustained. A per- 
mit issued under the Materials Act 
may only be issued for common. - 
varieties of stone. Having been 


granted this permit, Pope cannot 


now assert that he is attempting to: 
locate an uncommon variety of stone 
under the genera] mining law. Pope 


has not followed, the procedures 


under the mining laws for locating 
a mining claim, and therefore he 
may not claim the benefits which. - 
these procedures afford. In addition, 
Pope’s occupation of the land by 
reason of having applied for and 
accepted the permission of a federal 
agency is Inconsistent with his con- 
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tention thas lhe: was occupying the 
land under a right of possession and 
inchoate title. 


Furthermore, we have limited 


jurisdiction in regard to adverse 
claims. 43: CFR 3871.3 provides that 
the question of right of: possession to 


a mining claim between rival claim- 


ants is within the jurisdiction of the 
court. While perhaps not disposi- 
tive of the question, we observe that 
McClarty has procured an injune- 
_tion from the Washington Superior 
Court for King County, Cause No. 
583163, restraining Pope oon ac- 
cess to the area: 


We disagree; with the aoe 


trative Law Judge’s finding that the 
alleged granting of a special use 
permit to the Washington State 


Highway Department circa 1950— 


withdrew the land covered by the 
permit from location under the min- 
ing laws. We note that this issue 
went beyond the scope of the issues 
to be considered in the hearing as 
delineated by. the Administrative 
Law Judge, and as suggested by the 
Court of Appeals. Moreover, we 
note that the Contestant’s brief in 
support of the Judge’s recom- 
mended decision states, “the Hear- 
ing Examiner refused to receive evi- 
- dence: on the permit issue.” The 
third charge in the Government’s 


oe of Apals 5, 1961, reads ; as . 


follows: 


(cy A sartion of the land embraced by 


this claim was on August 1, 1960, appro- 
priated to other uses by the issuance of a 
‘special-use permit by the Forest Service. 
This portion. of the land was. therefore 


not locatable at the time this claim was. 


located, — 


This charge Anes not. : specify a per- 


mittee. All briefs filed in the early 


_ years of proceedings discuss the per- 


mit issued to Pope on June 23, 1960, 
rather than the one allegedly  is- 
sued to the State Highway Depart- 


ment. 43 CFR 4.450-4(a) (4) re- 


quires that the complaint contain a 


statement in clear and: concise lan-~ 
‘guage of the facts constituting the . 
_ grounds of the contest. It must give 


notice to the adverse party of the 
claims that are to be acl} udicated so 
that he may prepare his case. 
United States v. Harold Ladd 
Pierce, 3 IBLA 29 (1971); Douds 
v. international Longshoremen’s 
Ass’n., 241 F. 2d 278, 283 (2d Cir. 
1957). The charge in question is 
vague and even misleading, since 
there are two possible permittees, 
although the date of the permit re- 
ferred to in the charge would seem 
to preclude any intention to invoke 
the permit issued ten years earlier. 
Such a charge isnot proper notice 
to appellant on the State Highway 
permit issue and is therefore not a_ 
proper basis for decision. A ground 

not-alleged in a contest complaint 
cannot be used to find a claim in- 
valid, unless it has been raised at 
the hearing and the contestee-has 
not objected. United States v. 


Northwest Mine and Milling, Ine., 


JL IBLA 271 (1973) ; United States 
v. Harold Ladd Pierce, supra. We 
therefore conclude that it was er- 
ror for the Judge to make.a finding 
with respect to this i issue ancl then 
to employ such finding as part of 


the rationale of his decision. 
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. The Secretary of Agriculture is 
not expressly or impliedly author- 


ized to withdraw unimproved na- 


tional forest land from mining lo- 
~ cation. United States v. Crocker, 60 
I.D. 285 (1949). See A. W. Schunk, 
16 TBLA 191 (1974). General with- 
drawal authority is vested solely in 


the Secretary of the Interior by del-_ 


egation of the power of the Presi- 
dent. 43 U.S.C. §§ 141-142 (1970) ; 
Executive Order No. 10355, May 26, 
1952; A. W. Schunk, supra. The 
Secretary of Agriculture, or any of 
his subordinates may not simply as- 
sume this authority without a simi- 
lar delegation from the President. 
There have been cases, of course, in 


which there has been a proper. 


withdrawal of. land from location 
under the mining laws by means 
other than.an Executive Order or 
a Public Land Order. For exam- 
ple, a withdrawal may be made pur- 
suant to a statue or regulation. J. AZ. 
Keeney, A-28856 (August 6, 1962) ; 
United States.v.. Schaub, 103 F. 


Supp. 878 (1952); Marion Q. Kai- 


ser, 65 ID. 485 (1958). In the ab- 
sence of a formal withdrawal, -the 
extent of an appropriation of lands 


_ by the Government for a valid fed- | 


eral. use is determined by the extent 
of the improvements and actual use 
and occupancy of the land for such 
purposes. A. J. Katches, A-29079 
(December 4, 1962) and cases cited 


therein; United States v. Schaub, 


supra; ef. Unated States v. Crocker, 
supra; Instructions, 44 L.D. 518 
(1916), see also Right of Way— 
Forest aa aL 33 


L.D, 609 (1905). 
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Withdrawal by statute and ap- 
propriation by use and occupancy 
were both discussed in United 
States v. Schaub, supra, the case 
upon which the Administrative 
Law Judge relied in deciding that 
the alleged grant of a special use 
permit to the State Highway De- 
partment withdrew the land from 
location under the mining laws. | 

We find that the facts in Schaub 
must be distinguished. from the 
facts in this case. There is no special 
use permit to the Highway Depart- 
ment in evidence in the record of 
this case. Neither was there evi- 
dence to show. that improvements 
have: been placed on the. area in 


question, nor. was there any proof 


that the material had been actually 


put to use by the Highway Depart- 


ment (although the permit is said 
to have issued in 1950), nor did aU 
prevent issuance of a special use 
permit te Pope in 1960 which ex- | 
pressly authorized Pope to mine 
rock from the same land covered by 


the permit which had been issued to 


the Highway Department. The 
Judge apparently was not of the 
opinion that the land was closed to 
mining location as a consequence of 
the special use permit given by the. 
I’orest Service to Pope, although he 
does not explain why one Forest 


_ Service permit should have a segre- 
gative effect on the land while an- 
other does not. Furthermore, we 


note that 48 U.S.C. § 341, now 16 
U.S.C. § 497a (1970), under which 
the special use permit was issued in 
Schaub was peculiar to Alaska, and 
not applicable in the State of 
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Washington. The Schaub decision 


also alludes to 23 U.S.C. § 317, 


which is the statute authorizing the 
granting of rights-of-way for mate- 


rials sites for Federal- aid pgnway . 


construction. 7 
In any event, a special use parmit 
issued toa governmental agency for 
the free use of material (unlike a 
material site right-of-way issued 
pursuant to the Federal-Aid High- 
way Act*) does not create a with- 
drawal of the land or serve to segre- 
gate the land from appropriation 


under the mining laws. VI BLM 4.6 


states: 
GOVERNMENTAL ee 


- A. Free-use permits may be, issued to 


any Federal or State agency, unit, or 


subdivision, ‘including municipalities 
without limitation as to the number of 


permits or value -of materials upon a 


satisfactory showing that such materials 
will be used for public projects. Such 
permits will constitute a superior right 
as against any subsequent claim to or 
entry of the lands except that a permit 
does not segregate the land from, location 


under the mining laws if the minerals in — 


fact, are subject to location or the lands 
contain other locatable minerals subject 
to location (See section .2C). Permits to 
governmental agencies may be issued for 


such periods as are deemed appropriate, | 


but may not exceed 10 years. (These 
permits are preferable to right-of-way 
material sites under section 17 of the 
Federal-Aid Highway Act). (Italics 
added. ) : 


See also 43 CFR 2920.6. It followe: 


that if i issuance of such a permit. by 
ae “oe not, once the aes 


8 Act of November 9, 1921; 42.Stat, 212, 
216, 23 UD. S.C. § 317. See. Solicite:’s. Opinion, 
M-—36554 (March 24, 1959) : Sam D. seh 
61 I.D.: 200: (1953). 
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land involved from location of min- | 
ing claims, the issuance of a similar _ 
permit by the Forest Service could 


not effect a withdrawal, absent some — 


specific statutory authority ° or for- . 
mal withdrawal action, which has 
not been shown in this case. 


Accordingly, pursuant to the au- 


thority delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the recom- 
mended fee on of the Adnwieten 
tive Law Judge is not adopted and 
the contest is dismissed. | 


Epwarp W. Srvrsine, 
Adminstrative Judge. 


Te CONCUR: 


Douaras E. Henriquss, 


Administrative Judge. 


ADMINISTRATIVE JUDGE 
THOMPSON DISSENTING: 


Judge Holt’s decision rested upon 


a. finding that the stone deposit 


involved in this case 1s a common 
variety not subject to the mining 
laws. I agree with the majority to 
the extent of not accepting the 
Judge’s recommended decision and 
of concluding that there is a deposit 
which should now be deemed an un- 
common variety of stone within the | 
meaning of the Surface Resources — 
Act, 80 "U.S.C. § 611 (1970), under | 

the test set. forth for this case in Afe- 
Clarty v. Secretary of the Interior, — 


''9Wor an example of Forest Service special 
use: permits which have been given segregative 
effect by statute see the Act of Berne, 14, . 
1931, 46 Stat.:1115. ; 


438, DECISIONS OF THE 
408 F. 2d 907, 909 (9th Cir. 1969), 
and based upon the ‘present state of 
the evidence-in the record. I do not, 
however, agree with certain other 
aspects of the majority’s decision. 
-In reaching’ the conclusion that 
the deposit is 4n uncommon variety 


of stone, the majority greatly em-_ 


phasizes testimony by stonemasons 
that Heatherstone is easier and 
more economical for them to install, 
implying that reduced costs for 
stonemasons 1S a legitimate factor 
in determining Shelter the stone 
has a special and distinct value. Al- 
though some language in the Court’s 


opinion in AfcClarty may give such 


an impression, a more careful anal- 


ysis of the decision compels the con- _ 
clusion that such evidence would 
only be relevant to the market value. 


of the product and, at most, to 
whether the quality of the stone 
would increase the demand for the 


stone at the quarry so that the pro- 


ducer of the stone at the quarry 
would increase his: profits. The 


Court in McC larty concluded: that 
the stone deposit had a unique prop- 


erty in that it was naturally frac- 


tured into regular shapes ready for 
use by the stonemason with little, if . 
any, cutting or shaping required. 


The Court also indicated that it 
would be proper for the Depart- 
-ment to remand the case for further 


evidence on the issue of economic 
value to ascertain whether there was 
& special and distinct value, as had 


been done in United States v. OWS. 
Minerals. Development Corp., 75 
ID. 127 (1968). To determine 
whether a deposit is.an uncommon 
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variety as defined by Congress ‘to 
“include deposits of such materials 
which are valuable because the de- 


posit has some property giving it 


distinct and special value * * *,” 
the Court made certain suggestions. | 
First, it stated that one aspect of the 
test enunciated in the Minerals De- 
velopment case, namely, a price 
ete Ww ith other materials, 

‘cannot be the exclusive way of 
proving that a deposit has a distinct 
and special economic value attribut- 
able to. the unique property of the 
deposit. ” 408 F.2d 909. 


- Second, the Court. suecostaa with 
respect to the AfcClarty claim: 


* * * where the unique properties of 


the stone are the natural fracturing into 


reguiar shapes and forms suitable for 
laying without further. fabrication, the 
distinct and special economic -yalue of 
the stone may or may not be measur- 
able -by the retail market price in’ com- 
parison with: the price of other building 
stones. It is.quite possible that the gspe- 


cial economic value of the stone would 


be reflected by reduced costs of overhead 
so that the profit to the. producer would 
be substantially more while the retail 
market price. would remain competitive 
with other eas stoue..* * * [Italics 
Bede 


Id. The italicized | eect of die ‘3 
quotation ‘indicates. another input 
into the equation. of determining a 
distinct and special value as to the 
MecClarty claim. Under this sug- 
gested test, the stone may have a 


price competitive with other build- 


ing stone. However, it is essential 


to compare the economics. of -the 


claimant’s: quarrying operation 
with that of other stone producers’ 
operations to ascertain whether. the 
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Gsisens. is, in ie ‘making a 
greater profit for ie stone than 
other stone. producers for reasons 


_ attributable to the unique. property 


of the deposit. The Court stressed 
it is not the fabricated product 
which should be compared but, the 
nature of the deposit itself. The 
profitability. to the producer of the 
stone from the deposit must, there- 
| fore, relate to the quarry owner or 
operator—the 
stone—not to the pr ofitability of an 


artisan who uses the material in — 
his work. To determine the profit 
to. the producer ‘we are not con-— 


cerned with how much profit a. 
mason who buys. the stone can. make 
in his: work by using one stone over 


another except insofar as testimony | 
by a.mason would show a demand — 
for the stone: in the marketplace. : 


Although a stonemason could. be an 


operator of a quarry, usually the 


mason: 1s several business . transac- 
tions away. from. the producer. 


Often he is hired to lay stone after 


a builder or other consumer has al- 


ready purchased. the stone from a 


wholesaler—generally a. dealer. in 


‘stone and other building pr oducts. y 
~The dealer in turn has purchased 


the material from a quarry opera- 


Sl gnment. It. is. possible that masons 


nay buy di irectly- from a quarry op= 


erator if they have a job where they 


may select the materials. If. the. 


stone has a special advantage to 
masons. as consumers, this in turn 


es shouldbe reflected ‘by a difference 


in the price they, as consumers, 
would pay for the product in com- 
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producer of the 


- stonemasons 
| other than as showing the markét- 


- 489 


parison with other available oak 
or would so increase the demand 
for the stone thatthe quarry 
operator might be able. to operate 
more profitably. because of reduc- 


- tions in his overhead and costs in 


relation. to production from > the 
quarry 1 comparison with other 
quarry operators... 

I cannot. attribute to. the 5 Cole a 


| ruling that we compare the eco- 
nomics: of stonemasons—the arti- 
sans who use the material—but: that 


we compare the economics of the 
producers of the stone. To the ex- 


tent the majority indicates. or im- 


plies that the testimony of the 
has any relevance 


ability. of the stone and how that 
might affect the profitability of the 
producer, as I have indicated, I 
disagree. ar 

‘Under the Court's’ sug costed test 
that reduced overhead costs may 


_ givea producer a substantial profit 
_ over other producers, very difficult 
evidentiary problems are. created. - 


If a truly valid comparison of the 


profitability of producers is to be 
_ made, there should be evidence: com- 
_ paring the cost. operations of mahy 
- quarry operators ‘with evaluations 
tor or taken the material by con: — 


and adjustments made to reflect 


cost and overhead differentials due 


to the unique property of the de- 
posit and due to other factors unre- | 


ated to the unique property, such 


as differences i in labor costs result- 
ing from other: economic and. -geo- 
graphical factors and transporta- 


tion costs from the quarry to the 


market. See United States v. Bed- 
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rock Mi ining Co., 1IBLA 21 (1970), : 
and cases cited therein. The Court’s 

directions regarding this test. con- 
trol our application of the test to the 
question of common or uncommon 


variety in this case. Before extend- | 


ing this test to other cases, however, 
a more thorough consideration 


should be given to it not only be- 


cause of the difficult evidentiary 
problems it creates both for the 


claimant and the United States but. 
also to ascertain whether it 1s in ac- 


cord with the intent of Congress, as 


reflected in the legislative history of. 


the Surface Resources Act.* ’ 


1J note that the decision of the United 
States Circuit Court for the 9th Circuit over- 
turning a lower court and a previous Depart- 


ment decision was rendered without any brief-' 


ing by the United States on the question of 
the criteria for determining common ‘or un- 
common. yarieties' of stone.. Counsel ‘for 
MecClarty presented an extensive brief. to 
the Court suggesting the test and raising-other 
issues. The United States responded with 
a summary brief indicating that the case 
would be governed by the Supreme. Court’s 
ruling in United States v. Coleman, 390. U.S. 
- 599 (1968), which was then pending. The 
Court delayed its decision until the Supreme 
Court’s decision in Coleman issued... The 
Coleman decision did not go into the issue of 
what constitutes a common or uncommon 
variety of stone other than to refer: to the 
language of the Surface Resources Act. Be- 
‘cause the Government. did not respond to 
McClarty’s suggested test, the difficulties 
inherent in that test were not pointed out to 


the Court in writing and may explain some_ 


of the apparent difficulties in the Court’s 
opinion. 

This Department in another case has pre- 
ferred. not to follow the Court’s test in 
McClarty on the ground it did not ‘believe 
Congress intended that ordinary sand, gravel, 
aud stone, etc., which is indistinguisbable from 
other ordinary sand, gravel, stone, ete., should 
be subject to: mineral location merely because 
a deposit of it can be mined more” cheaply 
than other deposits. United States y. Chas. 


Pfizer & Co., Inc., 76 1.D. 331, 346 (1969). That 


position is.in accord with an earlier decision 
where a deposit of sand and gravel could be 
sold at a lower overhead because expensive 


DECISIONS OF ‘THE: DEPARTMENT OF THE: INTERIOR 


' [81 TD. 


The evidence 1 in che record con- 


cerning a comparison of profitabil-_ 


ity in the operations ‘of stone 
producers i is meager. The only com-_ 
parison of costs and overhead of the 
producers due to the unique prop- 
erty of the deposit ” was made 4 
Burton A. Lehman who has ai 
interest in the claim. He “indicated 


that the Mount Adams stone, which 


a Government witness had testified 
was similar to the Heatherstone in 
the retail market place, costs $22 a 
ton to quarry, whereas the Heather- 
stone costs $5 to quarry. (II Tr. 
108.) This is a rather substantial 


- difference, assuming the difference 


is all attributable to the unique 
fracturing of the Heatherstone de- 
posit. The parties also stipulated, as 
the majority has set out, to the re- 
tail and the wholesale prices of cer- 
tain stones. Such evidence showed 
the price of Heatherstone to be 
comparable to that of certain other 
building stone in the retail mar- 
ket, presumably stone which 1s 
deemed a common variety though 
considerably less than stone such as 
Georgia marble. It showed the 
Heatherstone commanded a. sig- 
nificantly higher wholesale price 
than basalt, a common variety of 


building stone in the area. There is 
insufficient evidence in the present 


record to find under the Court’s test 


in this case that the deposit 1S a 


common variety. 


processing was unnecessary, but the Depart- 


ment ruled the deposit was a common variety. 


United States v. Henderson, 68 I.D. 26 (1961). 
I believe those rulings more truly reflect the 
intent of Congress than the eeutpe: euling in 
this case. 
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If the question of common or un- 


common variety were the only ques- 
tion in this case I would dismiss the 
Government’s complaint. There are, 
however, additional problems. — 
This case illustrates the dilemma 
for a prospective mining locator, a 


permittee or purchaser oe materials, ~ 


and the Departments of Agricul- 
ture and the Interior in deciding 


whether a given deposit of stone is" 


- @ common variety which is subject 

to sale under the Materials Act of 
July 31, 1947, as amended by the 
Surface Resources Act of 1955, 30 


U.S.C. §§ 601-04 (1970), or is an 
uncommon variety still locatable — 


under the mining laws, 30 U.S.C. 
§ 29 et seg. (1970). , eluding build- 
ing stone under the Act of August 4, 
1892, 30 U.S.C. $161 (1970). 
At the first ee in this case, 
Arthur Ritchie, a geologist for the 


State Highway Department, and a 


witness for the, contestee, testified 
about the State’s development of 
the area as a site for materials for 
highway construction. (I Tr. 129- 
183.) He did not give exact dates 
but it is clear that this was prior to 
the location of McClarty’s claim. 
At the second hearing John W. 
Pope was allowed to intervene. 
Offers of proof by Pope were re- 
jected by the Administrative Law 
Judge after objections by counsel 


_ for contestee. These offers were to _ 


present proof that the mining 
claim boundaries did not encom- 
pass certain workings but that the 


claim did conflict with workings: 


developed by Pope from 1950 


through 1961 under use permits 


from the Forest Service. (Ir Tr. 15,. 


21, 22, 120-28.) Offers of proof by 


- the contestant that the claim. bound- 


aries did not conflict with Pope’s 
prior area of use but did conflict 
with the State’s use area were also 
rejected. (II Tr. 20, 128.) | 
Part of the rtonnle of the Judge 


in rejecting Pope’s offers of proof . 
was based upon an understanding | 
that such evidence could be sub-— 
mitted in a subsequent hearing re- 


lating to a private contest initiated’ 
by Pope against the McClarty claim. | 
However, soon after this hearing, 
Pope’s private contest complaint 
against McClarty and Burton A. 
Lehman was dismissed by a decision — 


of the Oregon State Office, Bureau 


of Land Management, dated De- 
cember 28, 1970, for failure of the 
contestant to show he was qualified 
to contest the claim as one claiming 
adverse title or interest in the land, — 
and other procedural reasons. Pope 
has appealed from this decision. 
(IBLA docket no. 71-174.) It is— 
evident that Pope’s offer of proof 
does raise a question of where the — 
boundaries of McClarty’s mining 
claim are in relation to the deposit 
that McClarty contends is an un- 
common variety. This is a matter of 
sufficient importance that the valid- 
ity of the claim should not be de- 
cided in this case until the question 
is resolved. Another problem con- 
cerns the effect of the prior per- 
mitted use and whether it conflicts. 
with McClarty’s claim. - 

 Icannot agree with the majority’s 
restrictive view of the scope of in- 
quiry into questions relating to this 
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mining vel sare from ee issue 
of common or uncommon variety. 


This Department has recognized, — 


“upon a remand from a court for 
further — evidentiary 
that all evidence. which relates to 
the validity of a claim may be con- 


sidered. United States v. Estate of - 


Alvis . Denison, 7 ID. 288 
| (1969). I see nothing in the Court’s 


: decision, including its statement re- 
manding.the case for further pro-— 


ceedings ‘ ‘not inconsistent” with its 


opinion which would preclude in- 


quiry into essential matters affect- 
‘ing the validity of a. claim. Me- 
Clarty v. Secretary of the Interior, 
408 F. 2d 907, 910 (9th Cir..1969). 
For instance, 1t has long been recog- 
nized. that if land was not open to 
mining location when a mining 
claim was located, a mining claim 
may be. declared void ab initio with- 
out the necessity of a hearing. 
United States v. Consolidated Mines 
and Smelteng Co., Lid., 455. F. 2d 
432. (9th Cir. 1971) ; Dredge Corp. 
v. eas 362 F. 2d 889 we Cir. 
1966). _ 

+ Surely cicthine: in these proceed. 
ings could restrict the authority and 
duty of the Department of the ‘In- 


terior to ascertain. whether the claim — 


was-located on land open to mining 
location. or. indeed to ascertain 
whether the claim boundaries do in- 
clude-the allegedly uncommon va- 
rieties of stone deposits. Otherwise, 
aiistakes and neglect of Governmen- 
tal officials would confer rights con- 
trary to the law. We are under an 
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Siiieation: to assure that this is not 
done. See, ¢.g.,43 CFR 1810.3.? . 

I also disagree with the major- 
ity’s overly broad. statement to the 
effect that if a stone isan uncommon 
variety it “has probably eye 
been an uncommon’ variety”. and 
thus disposable only under the min- 
ing laws. In any determination of 
the value of a mineral deposit there 
are variables which may. compel 
that-a given deposit is valuable at. 


one time but may not be valuable at 
a different time. Thus, in applymg 
the prudent man test’ of discovery, 
it has been recognized that changes 


in market demand or other econom- 
ic circumstances .may cause a dis- 
covery. to be lost because: of the 
change. in..value of the deposit: 
United States v. Estate of Alvis F. 
Dension, supra; Mulkern v. Ham- 
mitt, 826 F. 2d 896 (9th Cir. 1964). 
. The concept of value is under 
even a sharper focus in applying 
the statutory test for determining 
whether a deposit of stone 1s an un- 
common variety because of its “spe- 
cial and distinct value.” Under the 
Court’s test in this case’ it ‘is: ap- 
parent that. the value to the pro- 


ducer could easily be affected by 


changes in the market place or by 
technology or: other. factors which 
might change the overhead. Could it 
then bs sald that. the material re- 


‘mains an uncommon variety under 


| a In suits by the United States to protect a , 


public right or interest, laches or neglect of 
duty on. the’ part of .a public official has- not 


been a:valid defense. Utah Power & Light Co. vo. 


United States, 243 U. Ss. 389, 409 aaa 
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the Court’s test even though the pro- 
‘ducer would not retain his economic 
advantage? I do not think so. 
Because a determination of “spe- 
cial and distinct value” necessarily 
compels a consideration of factors 
which might fluctuate in time so as 
to affect. a determination made at 
‘differ ent times, the dilemma for the 
quarry man and for the. govern- 
ment administrator is enhanced. If 
a prudent person could not ascer- 
tain from existing facts whether a 
given deposit of stone has a distinct 
‘and. special value, is it proper to 
imply, .as does the majority, and as 
cid the Administrative Law Judge, 
that the Government . unlawfully 
issues a permit for sale or free use 
of such stone under the Materials 
Act? The majority strongly sug- 
gests that because the Materials Act 
‘does not authorize the sale of un- 
common varieties of materials lo- 
catable under the mining laws, a 
permit issued for common Pia 
of materials cannot affect the status 
of the land j in any way as to subse- 
quently located mining claims. The 
majority reaches this. eonclianen as 
to permits | issued by the. Forest 
‘Service by emphasizing that the 


Secretary of Agriculture.is not the - 


authorized officer to make with- 
drawals of land and by referring to 
a Bureau of Land Management 
Manual release pertaining to free 
use permits. - s 3 
The correct focus of a problem 
in. this case is not to be made by 
looking to the authority to make 
- withdrawals of the public land or 
by looking to BLM. Manual re- 
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leases which do not have the effect 
of law. We are not concerned here 
with whether there has been a per- 
manent, withdrawal of the land bar- 
ring mining claims, but what effect 
two. different permits issued by. the 
Forest Service may have had upon 
a subsequently located mining . 
claim for the same land. To some 
extent raising this issue is prema- 
ture because his, Judge did not per- 
mit evidence regarding the permits 

to be introduced at the hearing. The — 
majority recognizes that if the per- 

mit to the state for a material site — 
were made under the Federal-Aid 
Highway Act, 23 U.S.C... §.317 
(1970), the land -within that site 
would be segregated from appropri-- 

ation under the mining laws while 

the permit. is effective. See cases — 
cited" in majority opinion: and — 
Carl M. Shearer, A-30838 (Decem- 


ber 91, 1967). If the permit in this 


case were in fact under that. Act, 
IT submit the majority’s conclusion 


that it is too late to consider that — 


fact without bringing: anew contest — 
because it. was. not. specifically 
charged in the complaint i is clearly 
erroneous. See my previous discus- _ 


sion of the authority of this Depart- | 
‘ment. to consider matters which 


would: affect the validity ofa claim. 


‘If the state material site permit 
was a free use permit made under 
the. Materials Act, as the testimony 
of Mr. Ritchie tends to indicate (al- 
though we do not know as the per- 
mit isnot in the record) is the state’s 
right lost as the. majority implies 
when the mining claim is‘located ? 
The state has not been. made a party 


in this proceeding. I suggest before 
this Board rules: definitively | upon 
the rights of the mining claimant 


as to lands which may ae in conflict | 


with the state’s permit, | that the 
state be invited to intervene and the 
facts concerning the permit be made 
of record.* 

~ T have previously indicated that 
Pope’ s offer of proof concerning the 


location of the boundary of the Mc- 


| Clarty claim should have been per- 
mitted to assure that the particular 
deposit having the unique property 
is. within the claim. I would also de- 


fer a final ruling’ upon the possible. 


effect of Pope’s permit upon the sub- 


‘3A regulation of this Department, with re- 
gard to the effect of free use permits to 
"governmental units under the Materials Act, 
provides in part: =~ ‘ 
- “*.* * Such permits will constitute a 
superior right to remove the materials and 
will continue in full. force’ and effect, in 
accordance with its terms and provisions, as 
against any subsequent claim to or entry of 
the lands.’” 
43 CFR 3621. 2. To the extent the BLIL ante 
provision quoted by the majority conflicts with 


this regulation it is in error, as the manual 


release is merely an intra-Departmental in- 
struction without the force and effect of law 
_which.a duly promulgated regulation has, This 
_ regulation at least reserves the right to remove 
the common variety mineral materials to the 
governmental permittee atter subsequent 
claims or entries of the lands. are made. I 
would suggest that to the extent this regula- 
. tion promulgates a rule affecting mining 
claims, it may have applicability to similar 
permits issued by the Forest Service. See sec- 
tion 1, ch. 2 of the Forest Organic Act of 
June 4, 1897, 16 U.S.C, § 482 (1970). Note 
that the Materials Act, 30 U.S.C. § 601 (1970), 
authorizes the Secretary—of the Department 
of the Interior or Agriculture, as the case 
may be—to promulgate rules and regulations 
for the disposal of the materials. J am unaware 
of any specific regulation promulgated by the 
Secretary of Agriculture regarding the effect 
of its. permits upon subsequently located 
mining claims. Of. 36 CFR 251.12. But. see 
Forest Service Manual § 2811:25 stating the 
Forest Service position that lands “occupied 
or used under a term special-use peer are 
withdrawn from location and entry.” 
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sequently located claim until the 
record is complete in this matter. 

I suggest that the majority’ s deci- 
sion is also overly broad in its el 
cussion of “special use permits” is 


sued by the Forest Service. The 


question. in this case should be lim- 
ited to a permit or sale under the 


Materials Act. Although there has 


been some mislabeling and use of the 
term “special use permit” in these 
proceedings, this inartistic use of 
the term should not be used as a 
tool to forge rules broader than the 
actual facts. Generally the term 
should be limited to permits which 
are not made under specific statu- 
tory authority for specific uses. The 
Department of the Interior regula- 
tions designate “special use per- 
mits” for “special purposes not spe- 


cifically provided for by existing 


law.” 43 CFR 2920.0-2. Of. 36 CFR 


«251, 1(a) (1) relating to the Forest 


Service use of the term. Regulation 
43 CFR 2920.0-2 cited by the ma- 


| jovity has no applicability here as 
it pertains only to special use per- 


mits issued by the Department of 
the Interior, for a purpose not spe- 


‘cifically provided by law, and not to 
sales—negotiated or by competitive 


bidding—or free use permits under 
the Mater ials Act. | 

It is possible that within a given 
area there may be deposits of com- 
mon and uncommon varieties of ma- 
terial intermingled. If a sale or per- 
mit for an uncommon variety has 
been made before a mining claim is 
located embracing the area, I can- 
not see: how a subsequent mining 
claim can terminate that contract as 
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to the common variety minerals in 
the absence of specific regulatory or 
contractual provisions.* The general 
rule of law that prior contracts pre- 
vail over subsequent contracts to an- 
other party should be applicable to 
Successive governmental contracts 
or grants. Otherwise, there would be 
2 failure of consideration upon. the 


part of the Government and a 


breach.of contract.® 


The problem i is more complex ¢ and . 


tr oublesome where we are concerned 
with the same deposit. rather than 


intermingling deposits of common i 


and uncommon varieties. 


a Note that regulation 48 CFR. 3601. 3 of this 


Department. provides that subsequent appro- 
-priations of land covered by: a: materials sale 
contract, including mining locations, are sub- 
ject to the outstanding contract of sale and 
«the purchaser has. the continuing right to 


remove. the materials until termination of the 


contract. 


5 On this point the following discussion con-. 


cerning other statutes is of interest: 

‘“* * * Congress cannot be presumed to 
have authorized the granting of rights which 
shall be subject from the date of the grant 
to being defeated at any time by the provisions 
of a prior act, at least in the absence of a 
clear intent to do so. On the other hand, the 
issuance of an oil and gas lease pursuant to a 


direction of. law binds the Secretary to an. 


obligation of contract which cannot be avoided 
without proper cause. See United States v. 


_Bank of the Metropolis, 14 U.S. (15 Pet. 377, 


892) 114 (1841) and Perry v. United States, 
294 U.S. 830, 352 (1935). It is believed that 
the 1920 [Mineral] Leasing Act was intended 
and did modify the 1914 Act to the extent 
necessary to maintain the obligation of con- 
tracts entered into under authority of that 
leasing act. It follows that a lease properly 
issued cannot be canceled merely to permit the 
issuance of an unrestricted patent to an entry- 
man because of a subsequent change of classi- 
fication of the land. Pace v. Carstarphen et at., 
50. L.D. 369 (1924) is not the contrary [sic]. 
There an oil and gas permit was issued for 
land in an outstanding settlement claim at a 
time when the land was not withdrawn, 
classified, or valuable for oil and gas.” 


Acting Solicitor’s Opinion, 61 I.D. 459, 461 
See also 5A Corbin on Contracts,. 


(1954). 8 3 
§§ 1169; 1170 (1964): 
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We must ’ presume that een this 


Department or the Forest Service 


issues a permit or makes a sale un- 
der the. Materials Act for a com- 
mon variety of material it makes a 
determination that the deposit of 
material is, in fact, not an uncom- 


mon variety locatable under the 


mining laws. Cf. Diamond Coal Co. 
v. United States, 233 U.S. 236, 239 
(1914). Where no mining claim has 
been located and the administering 
agency issues a permit or makes a 
sale because the facts known at the. 
time do not establish thatthe de- 
posit has a property giving it a spe- 
cial and distinct value, the permit 
or sale is lawful. If, subsequently, 
facts become cétabliched which tend, 
to prove that a property in the de- 
posit may give it.a special and dis- 
tinct value, that does not establish — 
that the initial determiriation was 


unlawful or improper where the de- 


posit did not then have a known 
special and distinct value. Of 


_ ®See the quotation in n. 5, supra, and the 
following quotation : 

“Land not known at the time to be mineral 
in character may be devoted to purposes rec- 
ognized by law as proper in aid of the objects 
sought to be attained by establishment of. 
forest reserves or coming within the purview | 
of the appropriation acts for protection and 
administration of such reserves, and subse- 
quent discovery of mineral therein will not 
affect its use for those purposes or render it 
liable to exploration, location, or entry under 
the mining laws. This is in accord with the 
general rule that the known character of land 
at the date of its sale controls and that the 
right and title of a purchaser from the United 
States cannot be defeated or affected by subd- 
sequent discovery of mineral in the land (Def- 
feback v. Hawke, 115 U.S. 392, 404 [1885]: 
Aspen Consolidated Mining Co: v. Walliams, 2'7 
L.D. 1, 15-18 [1898]. This rule is equally ap- 
plicable to appropriations of public land for 
public uses and its application is necessary to 
properly safeguard and protect public inter- 





ests. The known character of land at the time 
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course, upon - a aetormmarion ey 
the deposit i isan uncommon variety, 
no new sales of the materials or 
permits for free use could thereaf- 
ter be made as long as the deposit 
is deemed locatable under the min- 
ing laws. See 43 CFR 3601.1. — 

To conclude, IT would remand this 
case for an additional hearing on 
the matters I have discussed which 
need further factual information. 


of its appropriation for government use, in this 
case for use in protecting and administering 
forest reserves and accomplishing the. objects 
sought by establishment of such reserves, is the 
criterion for determining its liability to such 
‘appropriation. Having: been once properly de- 
voted to such public use no change in. its 
known character resulting from subsequent dis- 
covery of mineral therein can have any effect 
upon such appropriation or maké the land sub- 
_ ject to exploration, location or entry under 
the mining laws. [Emphasis added.]” 

Opinion of the Assistant Attorney-General, 
approved by. the Secretary of the Interior, 35 
L.D. 262, 68 (1906). See also, Diamond Coal 
Co. v. United States, supra. 


OF THE hia a ‘OF THE INTERIOR 


[81 LD.. 


T would rule, at. the very least, that 
a mining claim located after per- 
mits for free use or for materials 
sales are subject to those sales and 
permits so long as they are in effect. 
Pending a more complete factual 
determination and opportunity for 
all. interested parties to present. 
briefs, I would postpone ruling on 
the question of whether the exist- 
ence of the permits temporarily seg- 
regates the land or constitutes such 
an appropriation of the Jand that a 
mining claim located while they are 
in effect is void ab initio as to such 
land. Cf. Acting Solicitor’s 8 Opin- 
ion, M-36554 (March 24, 1959); 
Filtrol Oo. v. Britton & Echart, 51 


L.D. 649 (1926). - 


J oan B. THOMPSON, 
Administrative Judo Ge. 


U.S. GOVERNMENT PRINTING OFFICE: 1974 


eu re 


EASTERN - ASSOCTATED. Coan. 
: CORRORATION ., 


® TEMA908° 
Decided September b 1h 
| Anat by ‘Bastern: “Associated. Coal 


‘Corporation from:a decision by. an 
issted — 
October.3, 197 3, upholding an immi- 


‘ Administrative Law Judge, 


“nent, danger withdrawal order and.dis- 
_ missing. an. Application : for Review in 


2 sae No. HOPE 73-266. 


"Affirmed. 


- 7 im Pelee ‘Coal. ‘Mine. Health aa 
” Safety Act of 1969: Closure, Orders: 
Imminent Danger ; 


The. voluntary - ‘commencerient : of ae 
: abatement. process, by an operator, prior | 
to. issuance of an. imminent danger. with- 
crepe order | bes not want! ae erroneously. concluded that the roof 
condition in ‘this case ‘amounted to 
; imminent. danger on the basis of the 
: assumption. that. substandard roof 
and rib conditions are | épso facto 
- imminently dangerous. a 


order. 


“Senin twa: Thomas E. Boettger, 


Esq. " for appellant, Eastern Associated. 


- Coal . Corporation ;. J. “Philip” Smith, 
Esq, . Assistant Solicitor, ‘Mark | M. 
Pierce, Esq., Trial Attorney, for appel- 


_ lee, Mining Enforcement and Safety = argument, we are of the opinion 


that it states no valid defense. Initi- : 


Administration. 


| “OPINION. BY ADMINISTRA- 
FIVE JUDGE DOANE | 


INTERIOR BOARD OF MINE 
. OPERATIONS: APPEALS — 


a “Eastern Associated Coal Corpo- 
ration | (Hastern) ‘appeals from a 


decision in Docket No. HOPE 7%3- 


266 by an Administrative Law 
Judge dismissing its Application 


for Review and upholding the. a 
_ validity of an imminent danger eae 


860-870—74 a 


© BASTERN “ASSOCIATED ‘ ee rev 
| ee aii +r 1974 


eee ee 


See onder niet Eas to gece 
tion. 104(a)..:o£, the. Federal. Coal 
Mine, Health. and. Safety. Act.of | 


1.969. (Act), 
(1970). 


30 U.S.C.. $814 (a) 


sited, therein read as follows: 


, Loose scales of roof, rock and coal-ribs 


overhanging coal-.and rock brows were 


present along: the active roadways, empty | 
sidetrack in’ Nos. 1, 2; 3 and 4 entries re- 
spectively, in Be ‘Left: ‘Pond Fork Mains 


‘section; however, management was ‘in the 
: = process: of correcting these conditions and | 
- coal. production. had not been, started. 


Eastern: challenges - the, deuaien: 
below In. two respects, : First, it 
argues t that the closure order. should 


not have issued because the operator 
was already engaged i in. abatement. a 


Second, it claims that. the. Judge 


[1] With respect. to the. first 


ation of the abatement, process. on. 


a voluntary basis, while laudable, | 
does, not in itself preclude the issu- 
ance of a section 104(a) closure om 
‘order where an inspector observes 
a condition. or conditions constitut- . 7 
ing imminent danger, : as that term 


is defined in the Act. See generally - 


Freeman Coal Mi ining Corporation, | 
2 IBMA 19%, 80 i D. 610, OCH Em- 


81 LD. No. a 


‘The withdrawal order in 
_ question, 1 HIM, was issued on. Au- 
‘gust .28, 19:72, and the. conditions | 
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par. 16,567 (1973). Section 104 (a) 
is. phrased in mandatory - rather 


than permissive: ‘terms and an in- 
_ spector. must.issue an order of with-- 
drawal where he determines that 


| imminent danger exists. We believe 
that Congress clearly intended this 
result in such a situation in order 


to assure that, during and prior to 


abatement, mining personnel not 
essential to abatement remain with- 
drawn and are prohibited from 


| entry into the affected area until 


the hazard is removed, 30. US. C. 


 -§$ 814(a), (d) (1970). The case at 


hand. provides. a good illustration. 


-_of the activities, unrelated to abate- 
ment, which Congr ess ‘sought to ban - 
in order to minimize the number of - 
 “Mniners exposed to. danger. Here, the. 
area in, question had | not been 


 “dangered off” (Tr. 208-211), that. 
our independent reylew of the rec- 


ord supports the Judge’s explicit 


is to. Say, there were. no warning 


+ sions at the entries ordering. miners | 
not to proceed. Moreover, the record. 
-“ghows that. members: of the produc- | 


tion crew were engaged. in’ tasks 
within the dangerous area haying 
7 ho. connection. with the abatement 
process, (Tr. a 9). We, therefore, 


- eonelude that. the Judge correctly 


| ‘rejected | Eastern’ Ss defense of volun- 


“tary. abatement. Eastern Associated. | 
Coad Corporation, 9 IBMA. 198, , 


136-187, 80. ID. 400, ‘CCH Employ- 


ern Associated Coat Cor ‘por ation ¥. 


 . Fateriox Board of Mine Operations | 
- Appeals, No. ‘73-1859, CCH Em-_ 


| | ae ment eee and. Health Guide, 


DEPARTMEN T OF THE INTERIOR 


sarily or 


the Secretary of the 


T CONCUR! 


xen E Rote, Try oa a 
| Chief Administr abive J aie 


{811 D, . 


. ployment Safety and Health Guide,” . par. tnt 5 (th ee February 12, | | 


i974). 

We ice. had: ‘heat Eastern’s 
second. eontention provides. no basis. 
for reversal. We agree with East- 
ern’s abstract proposition that devi- — 


‘ations from the roof, rib, and face — 


control. regulations | are not neces- 
Inevitably. “imminent 
dangers, and as ‘we observed mm 
Freeman C oal Mining C orporation, 
supra, “* *.* each case must be de- 
cided on its own peculiar facts.” 
> IBMA at 212. While the Judge 


indicated that he regarded mosé — 
dangerous” roof conditions as im- 


minently dangerous, he did not say 
that he thought that. they aii were. 
(Dec. 4.) Although we do not sub- 


‘scribe to his general proposition, we 
do not ‘believe that. it constituted 
“error | because he did not give it the 


effect of a. presumption. In addition, 


findings and discussion of the testi- 


monial. evidence. ( Tr. 21-22, 45, 79, 
113- 114, 
216-217, y- 


120, 191-195, 201-206, 


“ORDER 


WHEREFORE, pursuant to the | 
authority delegated to the Board by 
‘Interior 


(48, CFR 4.1(4)),. the: decision — : 
in the above-entitled docket Is 
ee aoe 


‘ment Safety and Health Guide, par. eee 
46,187 (1973), ‘afd. sub. ROM Bast 


eee) Dosa, eS 
_ Administrative J ae 
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“ADMINISTRATIVE APPEAL. OF MARVIN MURPHY 2. 


- hee 


a _ AREA DIRECTOR, ANADARKO- ARBA OFFICE, ET AL. - = 
ee ee tte "September 9, A974 ee se sane og! 


: abadiniptanrve APPEAL “OF. 
‘MARVIN MURPHY v. AREA 


DIRECTOR, ANADARKO- AREA 


ORKICE, ET AL, 
ies : TBIA 47 


7 “ane from a decision of a Special 


Board. of Appeals impanelled_ by the — 
- Commissioner, Bureau. of Indian Af- 
‘fairs, affirming the action of the Iowa 
‘Tribal Council canceling a tribal land — 


assignment, _ oe eh es 
DISMISSED. ~ | 

1. Indian Lands: Assignments—In- 

dian Lands: Tribal Lands—Indian 


Eat, Lands: Generally . 


Cancellation of Tribal Land Assignments 
are governed by the terms of the assign- 
cment as. agreed - yooe by the aa 
ther eto. 


ane APPEARANCES: : Maivin, ea 


pro se. 


: ‘OPINION BY ADMINISTRA- 
TIVE JUDGE WILSON. ee 


INTERI OR BOARD OF 
| INDIAN APPEALS 


~ Marvin. Murphy, the apoalant 
‘herein, under, date of July 1, 1974, 
directed. a letter .to Rogers. C. B. 


a appeal by the: Board. 


“pealed the 
under the provisions of section a (b) 


The: appeal, pee ee aah the ad- an 


gaitisttative record. regarding the | 
matter, was referred to this Board _ 
on August 12, 1974, by the Bureau — 
of Indian Affairs for review and 7 
| es . final disposition. . 
Decided September 9. 1914 | 


The events leading to the appa _ 


herein, according to the 1 recor d, are : . 
as set forth hereinafter. a wees Lt 


The assignment, complising t trib- : 
al lands described:as Plot 3, ‘Tract 


4, more. particularly described: as . 


that portion of Tract 4 lying “South | 


of the Road,” contained in lots 5 and 
6 of the SE 44, sec. 12, T.15S., R. 


18 E., 6th P.M. , containing 50: neres, 
was originally the assignment of one — 


Homer B. Campbell. 


~The acreage in question was re- 
assigned to the appellant on March 
24, 1956, by the Iowa Tribal Coun- 
cil. The possession and use thereof. 
remained unchallenged through and 
including January 6, 1973, when the » 
General Council of the Iowa Tribe 
through Resolution Number 73-R- 


16, canceled and: revoked the ap- 


pellant’s assignment effective as of 


a that date for the following Teasons : 


"(ip ‘Assigned: lands ‘do ‘not constitute 


your usual place of residence,. 


(2)...Assignment is not. personally « -Op- 


| erated by you; and . ; 
ee ( o ‘Use fees have not ‘been paid s since ; 
1967. oe - 

‘Morton, . Secretary: of the. Interior, : 
_regarding.a decision of a Special 
Board. of Appeals: confirming: the 

cancellation of a tribal land assign- 

_ment by. the Iowa: Tribal Council - 
“Re through its Executive, -Committee. | 
The letter will. be considered as-an 


“The: appetiint “chovelittae’” : ap- ; 
Tribe's Ss 


of the assignment ‘which’ in n Datel 
“nent. part provides: | 


Te. an assignment. is [evoued without 


the, consent. of the “assignee, he” may 
Vie Vos thereupon appeal within eae (60) ‘days = 


cancellation - 


500 DECISIONS: ‘OF THe. 
from the date. OE qoucs, of cov ocwioa to. 
the Commissioner of Indian Affairs, wii 
“thereupon: ‘shall: establish a Board of Ap- 
“peals’ ‘as’ ‘déseribed’ above, Pending: a: de- 


“cision. by. the: Board: of: Appeals, the right 


of. .the assignee; ito: the continued use and — 


sgceupancy. of the assignment shall. not be 
"abridged. 3 


The method oe es the Boned 


‘of. Appeals by -the: Commissioner, | 


‘Bureau of Indian Affairs, is set 
_forth in section 7 of the assignment 
whieh provides: .. | be ae 


oy: Board. of: ‘Appeals,.. one member : to be 


named. by. the. person or. group. making 
the protest, one to be named by the Iowa 
- Hxecutive: Committee,’ and a third mem-. . 
ber to be designated by the Commissioner _ 


Special Board of Appeals _ of 


of Indian Affairs, Provided, that the third 
_ member shall not be affiliated with the 
_ tribe and. shall not be an: employee of the 
“Indian Service within the administrative 


_Tegion. a 


. The Board of eae Gisron tor | 


was impanelled _ by the Commis- 
sioner, Bureau of Indian Affairs, to 
conduct a hearing On | “appellant's 
appeal. - | a 
~The record. sndienies Penn ats 
tempts. were made to hold the hear- 


ing but without success. Finally, on 
April 10,.1974;, the Special Board 
‘convened with only two members 
~ since the appellant refused to par- 

ticipate therein. Based on the find- 


ings of said hearing, an order was 


issued. by the. ‘Special Board. on 
~ April 10, 1974, wherein it affirmed 


the Iowa Tribe’s cancellation of the 


-appellant’s assignment. A copy of 


the Special Board’s Hearing Order 
is attached hereto and made a, oS 
hereot. aa 


‘DEPARTMENT OF! THE INTERIOR 


section: LeGae 
i specifically provides: 


; The decision yendered by the’ Board of 
Appeals: ‘in any of ‘the above Sisprites 


Upon ‘receiving ‘such: sheath the ‘one shalt be. aga ‘Italics: supplied. )- 


. Inissioner shall authorize the. creation. of . 


[Sk L.D, 


The ik issue x6 Ss resolved by | 


ae Board.is whether the decision of 


the. Special..Board. ‘impanelled. by — 


the Commissioner, Bureau. ‘of -In- 
dian Affairs, | pursuant to section 7 
_ of the assignment, was final for the = 


Department. — gees 
In this connection it 1s meted thnk 
“of ‘the — : 


(1 The appellant ; in accepting the 
reassignment, of the land in ques- 
tion was bound by the provisions of 
the assignment. Accordingly, . the 
Board finds that the decision of the 


April 10, 1974, affirming the Tribe’ S 


“cancellation of appellant’s assign- 
ment is final for. the Department 
and that no further administrative 7 


remedy is available to the appel- 


ant. The: appeal should oe, 
be dismissed. 


_ Assuming. tis that the 
Special Board of Appeals’ decision 
was not final for the Department, 

a review of the administrative rec~ 


ord indicates quite: clearly. that the - 


appellant was extended | every op- 


‘portunity to resolve the matter. The 
record reflects his uncooperative at~ 
titude to resolve the matter through 
‘the appeals procedure set forth in _ 
the assignment. Evidence thereof is 
indicated by his refusal to accept. 
me certified mail, requests for post- 


ponements, and his refusal to par- 
ticipate, personally or ‘through 


counsel, in either of the hearings as 


scheduled. Moreover, the record - 


ok concur: 


499] 


a AREA Ecasasela ses  ANADARKO AREA 
pees mis “September 9, 19TH 


fathers dic pene (re: 

— fusal: to designate a member::to: 
sit on the Special. Board as pro-_ 
vided in the assignment. In’ ‘light | 
- of the foregoing circumstances, the 
appellant can hardly say he was 
deprived of the opportunity to be 
heard and to refute the. charges on- 
~ which.the. cancellation. of his. assign- ae 
_ ment was effected: ? 
NOW, THEREF ORE; pur suant 
to the authority. delegated to the | 
Board’ of Indian Appeals: by ‘the - 
Secretary of the Interior (Section — 
_ 911.187, Departmental Manual, De-. 
cember 14, 1973), the appeal of 
Marvin: or As : pela ‘DIS-. 

. MISSED. 





. Dave E McKun, i 
_ OME Administrative edudge, 


: HERORR: A: : SPECIAL BOARD. 
OF APPEAL AUTHORIZED 
BY THE .ACTING. ANA-- 

_ DARKO. AREA DIRECTOR 
‘ UNDER! DELEGATION’ BY _ 

NT: TO: THE _ 


DHE -ASSIST: 


- SECRETARY OF THENTE-. 
.RIOR-IN, THE. MATTER OF 
‘ASSIGNMENT 


THE .LAND. 
OF MARVIN MURPHY 


ADMINISTRATIVE: APPEAL; OF:-MARVIN MURPHY: v., 


Mrs." 


: a at oe cee 
: . “? a 
we a 


OFFICE, ET AL. 2 ~~) 


| heretofore taken by the Towa: Tribal “if | 


Council in- canéeling* his assign- 
ment to. certain lands. described as | 
Plot. 2. ‘Tract, 4, more. particularly : 


deseribed. as, ‘that portion. of: Tract; — 


4. lying | “South. of the Road,” con- 


tained i in Lots § and’ 6 of the South-. 
east. Quarter, . Section 12, Township. — 
1. South, Range 18 Bast, contain: 


ing 50 acres, Brown | County, 


Kansas. fae 3 


“Mr. "idkiphiy- mae”: ‘an. sa pean 
ance with one,, Leonard Fee, whom. 
Mr.. Murphy identified : as: his des-.:. 


-ignee “to — the Board;- “however, oe 
he. refused to allow Mr. ‘Fee to sit 
as a, Board member because he.was 
without: counsel: and. felt the Hear- 


ing should again be rescheduled: for 


another date inasmuch as he had _ 
i ae notified the Area. Office that his i 
* torney had other commitments this. 3 


date. The Towa Tribe’s designee, : ; 


designee, , 


Hearing, it' was decided to convene: 


the Hearing with*two Board meém-— 


bers presiding and the third present. 


7 For. the. record, it. should be. stated. 


| _ HEARING ORDER "that Mr: Murphy implied -that.-he: 


“2. had’no intent to participate In the: 


NOW, on ochias 10th. day: SE ‘Apri 
1974, comes tobe. heard the: appeal: : 
* of: Marvin Murphy. from the:action: | 


Hearing. ‘The following Findings 


and Conclusions. are based. on the . | | 
documentation, available for. review ~~ 


Merzl' Schroeder ‘and.:Mr.' | 
- Louis. White, the. _.Commissioner’s x 
made..,,. an. appearance. — 
Members of the Towa Tribal Execu-. 
tive Committee: pr esent were: ‘For- 
rest Fée, Albert Green and Murray’ | 
Campbell, ae ae 
- There: tay heen. two. previous. a 
postponements : vand .. one... aborted: 


THE 


: ana the limited 
7 Presetied | 


ie Go | Findings 


ads CISIONS! OF 


verbal testimony. 


Astording to her documetitation 


2 peters: the Board which’: was not re- 
| butted by Mr. Murphy we find that : 7 


“T, Mr. Murphy résides _ in. Hiawatha, 


Kansas. His limited® occupancy of theas-> ; 
DISAPPROVED: 


signment does not reflect: an intention’ 


of’ permanent residency on ‘the assigned. : 
- premises, 


2. Mr. ‘Murphy “oes not own farming : 
equipment and is not personally utiliz- 
ing the land nor is he engaged ina farm- 


ing operation in a manner contemplated. - 
by. ‘the landless Indian assignment. pro- 

| gram. Evidence indicates that Dwight Fee . 
operates the assignment without sanction . 
or approval of the proper tribal officials. 
8, He has paid no use fees. since 1967; - 


. 4. The record reflects that the: Tribal - 
Officials made extensive. efforts to- resolve | 


the Tand assignment to Mr. Murphy’ S. 


: advantage. 


5. Mr. Murphy offered no evidence in 


Mn 3 his behalf to refute the above. 


| a CONCLUSIONS AND ORDERS 


8 A “Mr. Murphy ‘was in 1 violation | ‘of the 
- “Assignment ‘Wgreement ‘for the: “above 


stated: reasons, 


‘the. cancellation of the Assignment.” oe 
3. In view of Mr. Murphy’s failure to, 


_ appear before the Tribal Land’ “Assign- 
| ‘iment Committee, by not? accepting mail - 
_ from: the. tribe or the Horton: Agency. Or: 
to: make. formal.:presentation ‘before the® 

3 tribe AS ‘provided. in. Sec..7(e) of ‘the AS-. 
 signment, or before the Board, the can-.. 
ze, cellation is hereby affirmed. The ‘Towa 


Tribe shall have ‘the- ‘right to immediate: 
possession to. all: ‘of: said: ‘described | ‘teal: 


estate not now-under. cultivation. As. Soon: 


as. the 1974 crop. is harvested, tthe operator: 
or operators and assignee. shall’ haye. no 
further rights ‘thereon. eT 


“he: above arid’ ‘foregoing: order: of! ‘the: 


DEPARTMENT. OF ‘THE: INTERIOR 


[81 LD. 


eet Board of ae was on. this 10th - 
day of April 197 4, approved as. indicated 


below “by:a Paci consent ar ‘its: 


members,: igs 
Louis WHITE 


- KENTLAND-ELKHO RN COAL. 
| CORPORATION - : 


8 BMA 308 


‘Decided September it, 19% " | 


7 Appeal by Kentland-Elkhorn Coal Cor- 
poration (Kentland-Elkhorn) from a 
decision of an Administrative Law 
Judge (Docket No, PIKE 72-237), 
dated January 3, 1974, dismissing its 
Application for Review of animminent 

danger Order of Withdrawal filed pur-- 
suant to section 105(a) of the Federal  - 
Coal Mine Health: and: ata Act of tee 


| -— 1969 (Act). 
. 2. The-Tribe-acted : eer in effecting 7 


Affirmed. 


1 Federal” Coal “Mine "Health and : — 
Safety. Act of 1969: Glosure Orders : eed 


| Imminent: Danger 


A finding that’ three of: four braking Sys- 


tems of a.sélf-propelled mantrip car were | 
| inoperative’: will, support a Aiding of: im- 2 oa 
-minent danger. . | 


a 


APPEARANCES: Raymond . ‘Davis, ve 


Esq. for appellant;: Kentland-Elkhorn 
. Goal: Corporation; Michael -T, Heenan, 
ie Esq. y Trial «Attorney; : for. neIEHD® 


THE 


: ana the limited 
7 Presetied | 


ie Go | Findings 


ads CISIONS! OF 


verbal testimony. 


Astording to her documetitation 


2 peters: the Board which’: was not re- 
| butted by Mr. Murphy we find that : 7 


“T, Mr. Murphy résides _ in. Hiawatha, 


Kansas. His limited® occupancy of theas-> ; 
DISAPPROVED: 


signment does not reflect: an intention’ 


of’ permanent residency on ‘the assigned. : 
- premises, 


2. Mr. ‘Murphy “oes not own farming : 
equipment and is not personally utiliz- 
ing the land nor is he engaged ina farm- 


ing operation in a manner contemplated. - 
by. ‘the landless Indian assignment. pro- 

| gram. Evidence indicates that Dwight Fee . 
operates the assignment without sanction . 
or approval of the proper tribal officials. 
8, He has paid no use fees. since 1967; - 


. 4. The record reflects that the: Tribal - 
Officials made extensive. efforts to- resolve | 


the Tand assignment to Mr. Murphy’ S. 


: advantage. 


5. Mr. Murphy offered no evidence in 


Mn 3 his behalf to refute the above. 


| a CONCLUSIONS AND ORDERS 


8 A “Mr. Murphy ‘was in 1 violation | ‘of the 
- “Assignment ‘Wgreement ‘for the: “above 


stated: reasons, 


‘the. cancellation of the Assignment.” oe 
3. In view of Mr. Murphy’s failure to, 


_ appear before the Tribal Land’ “Assign- 
| ‘iment Committee, by not? accepting mail - 
_ from: the. tribe or the Horton: Agency. Or: 
to: make. formal.:presentation ‘before the® 

3 tribe AS ‘provided. in. Sec..7(e) of ‘the AS-. 
 signment, or before the Board, the can-.. 
ze, cellation is hereby affirmed. The ‘Towa 


Tribe shall have ‘the- ‘right to immediate: 
possession to. all: ‘of: said: ‘described | ‘teal: 


estate not now-under. cultivation. As. Soon: 


as. the 1974 crop. is harvested, tthe operator: 
or operators and assignee. shall’ haye. no 
further rights ‘thereon. eT 


“he: above arid’ ‘foregoing: order: of! ‘the: 


DEPARTMENT. OF ‘THE: INTERIOR 


[81 LD. 


eet Board of ae was on. this 10th - 
day of April 197 4, approved as. indicated 


below “by:a Paci consent ar ‘its: 


members,: igs 
Louis WHITE 


- KENTLAND-ELKHO RN COAL. 
| CORPORATION - : 


8 BMA 308 


‘Decided September it, 19% " | 


7 Appeal by Kentland-Elkhorn Coal Cor- 
poration (Kentland-Elkhorn) from a 
decision of an Administrative Law 
Judge (Docket No, PIKE 72-237), 
dated January 3, 1974, dismissing its 
Application for Review of animminent 

danger Order of Withdrawal filed pur-- 
suant to section 105(a) of the Federal  - 
Coal Mine Health: and: ata Act of tee 


| -— 1969 (Act). 
. 2. The-Tribe-acted : eer in effecting 7 


Affirmed. 


1 Federal” Coal “Mine "Health and : — 
Safety. Act of 1969: Glosure Orders : eed 


| Imminent: Danger 


A finding that’ three of: four braking Sys- 


tems of a.sélf-propelled mantrip car were | 
| inoperative’: will, support a Aiding of: im- 2 oa 
-minent danger. . | 


a 


APPEARANCES: Raymond . ‘Davis, ve 


Esq. for appellant;: Kentland-Elkhorn 
. Goal: Corporation; Michael -T, Heenan, 
ie Esq. y Trial «Attorney; : for. neIEHD® 


BOR] 


"Mining Bat oroement and Safety Ad- 


3 ministration. . 


_ KENTLAND-ELKHORN: COAL’ GORPORATION 
| September il, 19% 


‘of s six: ‘to. eight. mie per. oe (ay. 


The mantrip car customarily travels. 


over. areas of. the mine in which the | 


| OPINION. BY ‘CHIEF. 
ADMINISTRATIVE JUDGE 
: ROGERS 


ao ‘ INTERIOR BOARD OF MINE 
OPERATIONS APPEALS © 


‘B rackground 


and Safety Administration) inspec- 


. tor, during an inspection of Kent- 
- land-Elkhorn’s No. 2 Mine,, issued 


Order. of. Withdrawal No. 1. FOR, 


May 9, 1972, pursuant to section 104 
(a) oe the Act.t The Order cited. 


the following condition : 
The Hart self propelled mantrip. ear 


o was not in a safe operating condition in. 
. that only ue braking system was ‘operative. 
ee and the’ sanding system was also -in- 


- Operative. - 


after its issuance, 


- Kentland- Bllhorn’ filled: ai ae 


(Judge). on: October. 16, 1973. The 


| following. facts _ were developed at. 
the. hearing and. are ‘not j in: dispute: | 


> (1). The mantrip. car. weighs: ‘be- 


tween. 8,000 and, 4,000 pounds and 
normally. carries eight to ten men on 

| trips taking approximately: 20. min- | 
utes. at: the. beginning and end of | 
. each shift, while le traveling a at speeds 


| ae ‘91-173,83 Btete 742-204, “80 USC. 
| 8 801-960 (1970). ee eee 


track was wet. (8). The mantrip car ; 


is equipped with two: ‘separate, in- — 


soe *. dependent braking systems—a two- 
part hydraulic ‘system with each’ 
part acting” independently on the — 
front and rear of the mantrip, and’ 
an emergency manual windup sys- 


7 | tem; in addition, it is equipped with — 
Ot May. 9, 1972, a: Biro if | 


Mines. (now. Mining. Enforcement 


a sanding system which is used to 


chéaté traction on grades: and. has’ 


utility. in stopping: ie vehicle. (4). 


Half of the hydraulic braking sys- _ 
_tem-was inoperative at the time the. 

- Order was issued; the sanding sys- — 
tem was also: inoperative. (5) On 


the evening before the Order was 
issued the mantrip car had gone out 


_of control on a grade. on, wet-track. a 
(6) The inspector who: issued the 


Order is an expert in. the field of - 


coal . mine health and safety. (7 ). . | 


| the the inspec- - 
The: Order Was. ‘Gemiatsas approxi- mca payne Onder, © mspece 


= - mateby. two- hours and. 45 mainutes. 


tor: instructed employees. of. the op- | 
erator to slowly take the mantrip. 


car. under its own: Powe: to the aes a 


: Sh jplioation for. Review. -of. :the 4 for repairs. 


Order, and a- hearing. was. held be-_ 
fore an. Administrative Law. Judge. 


There i is conflict i in ine pyidenee a as . 7 
to. the condition of. the emergency. a 


. manual: windup. braking | system | 


(windup system), at, the: ‘time the 


— Order was issued. Two witnesses for 
| Kentland- Elkhorn testified that the 


windup system: was operative but 
neither had pero checked it. 3 


2'The dhapeetee testified that’ this was .. 


brought: to his.attention by. ‘a member. of. the aah 
UMW Safety Committee (Tr: 833). ; 


3-One of these witnesses testified ‘that. hie was 


told. by.a third.person who, had examined the 
windup. system in his presence, that i was 
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7 ‘On the éiher hand, the inspector ‘ 
| testified that he checked the windup 


system. and found it to be frozen i in 


- place. According’ to the inspector, 


sit 3 


-_ draulic braking system, | its sanding 

we system, and its windup system all 
, ‘inoperative,. could. not be used with- 
out the. risk of. serious injury, He | 


issued the Order. to pre event, men 


from being, sraneported on. the saa a 


op car. Saitee neat 


In his: ceo he J nee. ace, 7 
corded. greater weight to what he 
characterized as: the- “more concise, 
accurate and’ revealing” testimony. 
of the inspector. He credited the in- 
spector’s version‘of the condition of 
the’ mantrip- car; thus finding that — 
the only operative braking system 
on the mantrip car at the time the 


Order was issued ° was one half of the 


hydraulic system. He concluded that 


the established’ inopérability | of 
three of the’ four independent sys- 
tems together with the circumstance 


of control the’ previous evening con- 


stituted an imminent danger, ‘and 


that the inspector’ reasonably: De- 
| lieved that death or serious ‘physical 
harm. could result if normal work 


activity were carried on ‘before: re- 
pairs were made. Accordingly, he 


dismissed the Sepne ¢ for Re- 
| view. 


- - i ssue 2 Presented 


, the conclusion that an “imminent 
| danger existed. | 


. DECISIONS. oF. THE: DEPARTMENT. OF THE: ‘INTERIOR 


[S1LD. 
a 2 "Discussion. eos es 


a it attempt io ‘establiah that 
imminent danger. did not exist, 


Kentland: Elkhorn : (1) emphasizes | 


the conflicting evidence with respect 
to the windup system; (2) asserts 
that imminent danger is negated in 


that the inspector allowed the man- _ 
trip to proceed tothe shop in its — 
allegedly dangerous condition; and 


(3). suggests that the Judge’s reli- : 
anicéon the hearsay to.the effect that 
the mantrip car had gone out of con- 
trol. the previous ae was mis 


3 placed. 


oe Having’ car refully” reviewed 


the record the: Board finds 1 no error 
| in the J udge’ Ss ‘valuation of the 


evidence or conclusions of law and. 
accordingly concludes that tlie ‘Ap- 
plication for Review was properly 
dismissed. At the time the Order was 


_issued, the mantrip car-was in a con- 
dition which rendered it unsafe‘for 
its normal. use:of, transporting’ men‘ 


-to-and frorn their: places:of: workin — 
that the mantrip: car had | gone ‘out ‘ 


the mine. It was therefore necessary | 


and prudent’ for the “inspector to 
take the mantrip car: out: of. service 


so: that repairs’ could ‘be made.. The 


cautious removal of: the mantrip ‘to 
the-shop does-not negate its: defects, 


render them any less’ dangerous, or 


Vitiate ‘the ‘inspector’ s ‘¢onclusion 


that an imminent danger existed. a 


Moreover, the necessity for the] pres- _ 
ence of persons in imminent danger — 
oo areas: ‘(here the mantrip. ear) to. 

| - Whether the canons cited: in 
the. Order of Withdrawal support 


abate ay » danger 3 is s clearly recognized 


4 Zeigter Coat ren 3 IBMA 54, Q1-1:D. 
147, -CCH Employment: pene and . Health 
Guide, par. 17,533 (tor) ae ae 


505}. : 


ESTATE ‘OF! CAROLINE J. CHARLES* (BRENDALE)?: — 
: (YARIMA . ALLOTTEE | NO. 4240, DECEASED) maa 


- BOB. 


September 12, re 


byt tie res 5 “Applying an criteria 


of imminent danger. enunciated. in 
"prior decisions, of this. Board ¢. we. 
conclude that..an imminent danger 
was presented iby. the cireumstances | 


| of this case.” 


ORDER - 


- WHEREFORE, pinsunat to ‘the | 
: authority delegated to the Board by = 


a 


CFR 4.1(4) ), IT Is. “HEREBY 
| ORDERED that the. 3 udge’ S deci-_ 
sion in the above- err case IS 


A AFFIRMED. | 


16. E “Rooms, Jn, - se 


0 hive cf Administ trative J Juige : 


| Te ConcUR? 


2 Hoa 7. ce TR, : 
| Alternate Administrative J: udgen: 


| ‘ESTATE OF CAROLINE J, CHARLES 7 | 


_ (BRENDALE) 


error by. the conduct of new: rand fur. 
ther proceedings.» pon ateny hate! 


| - Remanded. 


1 Tadian Probate: Sect 's Author- - 
ity: ‘Generally 381.0" ie eee 


' Where. it becomes necessary; die Beare: ; 
cu’) tary: in the exercise ‘of. his supervisory | 


authority reserved in: 43. OFR: 4.5, may ~ 
assume. original jurisdiction of a pending 

Indian probate, and if no regulations rel- 
ative to procedures: are’ efféctive at the 


time, he may remand the case to an ad- 


ministrative’ law judge with. directions | 


; governing: further or additional pioteee: 
"ings. _ : | 


APPEARANCES: Atha W. Kirsch. | 


-enmann. of the law: firm’ of .Kirschen- 
mann, ‘Devine and . POrMET for one 3 


Brendale... 


OPINION BY CHIEF > ADMIN. 


woe ISTRATIVE JUDGE MOKEE. 
3 INTERIOR BOARD: oF INDIAN ‘a 


APPEALS 


“This matter. -comes on for | ‘eon- | 


sideration : aS. a proceeding collat- 


| ve eral to. and conducted m conjunc- 


| | (TAKTICA ALLOTTEE NO. te0, 
- Pere © “a 


| 8 IBIA’ OL 


- Decided September: 12, 197 : 


nade: Gs an Order of Remand ‘to ‘an 
Administrative Taw v Judge t to. correct 


so ‘Section. 304 aye 


oe 6 Hastern. Associated. Coat. Corporation, 2 
. IBMA 128, 80° LD. “400, CCH Employment 


-Safety ‘and: Health Guide,’ par:: 16, 18% A1978) 3 : 


7 “Freeman: Coal. Mining Corporation, 2 IBMA — 


197, 80 LD. 610;_ “CCH - Saplormens | Safety 
pnd: Health aunts par. ‘36,567. (1978). . 


tion with .. _consideration . POL: the : 


eee hae 


" complaint filed in the United States - 


District, Court for the Eastern Dis- | 


‘trict of. ‘Washington, in the. action 
entitled Philip. Brendale, as ‘Execu- 
“tor of the Estate of Caroline B. 
Charles, Deceased v. United States — 
of America, et al., Civil’ Action No. | 
Ge aL ‘filed February 1, 1974. © 


so stipulation: entered into by the | 


‘parties } In this case 1s as follows : 
TT IS HEREBY STIPULATED AND | 


AGREED by and among the respective . 


‘Parties: ‘hereto: through, ‘their respective 
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| counsel that at the’ cone of the In- 
‘terior Department the claim of the plain-. 


tit be resubmitted. to the office of Hear- 
“ings and Appeals in order that the same 
cmay be reconsidered ee the: Secretary of 


| Interior. 
Uris FURTHER STIPULATED AND | 
7 AGREED, as aforesaid, that the above- 
entitled action be held in abeyance pend- : 
ing final administrative action in accord- | 
- -ganece herewith. 


DATED at YAKIMA, WASHIN GTON, 
_fthis 28th day of J une, 1974. | 
"The proceedings. herein. are in ‘fur- 
therance of the purpose of the stip- 
ulation. 

‘An examination of the probate 


records in the Estate of Cecelia 


Smith (Borger), Deceased, Yakima 
Allottee No. 4161, Probate No. 
- E-189-59, the Hstate of Morris A. 
Charles, Deceased, Yakima Allot- 


tee No. 4247, Probate No. IP. PO] 
88K 71, and the record in the pro- 


bate of the estate of this. decedent, | 


; Caroline B. Charles also ‘known as 
Caroline J. Charles (Brendale), 


Probate No. IP PO 48K 4% moveals 
_ the following. 


Cecelia Smith and. Motiis Charles 


“were the children of Mary Charles, 
deceased Yakima Allottee No. 4944, 

seach of whom. inher ited . a one- 
= fourth interest in her allotment de- 


scribed as the Sw yy of set. 8, TT 
WN.RB. 18 E. , Willamette Meridian, 
; Yum County, ‘Washington, con-. 
oo taining 160 acres. Cecelia died. in 
1958 and. by. her will left. her one- : 
| fourth: interest, one- -half each to the 

daughters of her brother, Morris A. 
Gaccline. Be 

_ the: Examiner that he: was not ad- 
vised of thé’ Secretary’ S ‘decision of 
| April 11; 1969, until March 2 2A, 1972. 


_ (K.) Charles, ees 
: Charles and Mary. (Andle) Andal. 


Upon, the: approval of the will. on 
pik 15, 1959, it: was. determined 


"DECISIONS. OF THE DEPARTMENT OF THE INTERIOR 


18h LD. 


= that Cer the ‘Act of ‘August 9, 


1946 (60 Stat. 968, as amended, 25 
U.S.C. § 607). Caroline B. Charles 


was eligible to receive her interest — 
under the Act.as an enrolled mem- — 


ber of the Yakima tribe and as-one | 


having a one-fourth blood quantum 


of the Tribe, whereas Mary Andal 


did not have sufficient blood quan- 
- tum. The interest devised to Mary - 
_ was therefore distributed as intes- 
tate property to her father,:Morris 


Charles, | vesting in him an addi- 


‘ tional 14 interest in the allotment of 
| Mary Charles making a total of 8. 


Morris A. (K.) Charles died No- 


-yember 23, 1964, leaving a will by 


which he ieee all of his property 


_to his daughter, Caroline. However, _ | 


the probate of his estate could not — 
be closed for the reason that the - 
original showing of the blood quan- — 
tum of Caroline as.a one-fourth had 
been challenged, and she had been ~ 


held*to be only ‘a one-eighth Ya-. ; 
kima. This ruling was appealed : 
successively to the Commissioner of 


Indian Affairs and then to the Sec- | 


“retary, and. was not ultimately de- 
— elded until April. 11,1969, when her 


classification. as a “person. of one- 


eighth blood quantum was affirmed. 


Attached hereto as “Appendix ‘A” 


is the certificate of blood and en- _ 
rollment originally relied upon by 
the Examiner. in. the Estate of — 

Cecelia; also attached. as “Appen- _ 


dix B,” is the decision of the Secre- 
tary issued April 11, 1969; and “Ap- = 


pendix C”. ‘bearing the notétion. by 
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| The final decision in the probate 


_ of the H'state of Morris Charles was 
- thus delayed until March 31, 1972, - 


when the will was approved ‘under 


the Act of December 31, 1970 (84 


Stat. 1874, 25. U.S.C. g 607), an 
amendment of the Act of August 9, 
1946, supra. By this amendment, the 


| eae heirs or devisees who are not - 


_ / members: of the Yakima Tribe and 
- not of one-fourth of the blood:of the 


-‘Tribe.could take and hold the prop- — 


- erty passing to them upon death, 
- subject. only to the option of the 


‘Tribe to purchase the same at its 


fair market value as determined by 


‘the Secretary after appraisal. By its. 


terms” the amendment was made 
effective.as to all estates pending be- 


Aes fore the Examiner at the date of. 
— the Act. 


_ “Tanmiediatély following’ the © ap- 
= proval of the will of Morris Charles, 


| ‘the Yakima tribe indicated its elec- 


tion to take ‘the 36 interest in the 
- Mary Charles allotment. shown in 
_ thé inventory of his estate. , 
An appraisal of the property was 

7 informally’ furnished by the Bu- 


vreau of: Indian’ “Affairs, and: with-- 

. out any -other action the Bureau. 
‘transferred the requisite funds from 
_ the Tribe’s account to the account of 
the Estate of Morris: Charles: On - 
May 12, 1972, the Examiner issued 


a Supplemental Order. of Distribu- 
tion in which he recited the filing of 
the. election. by the Tribe to take, 
and. the transfer.of funds on the 


. waluation.shown by the appraisal. 


Without making, any- finding as to 


the fair. maret. value the’ Examiner 


decreed the 34 eres in the Pies “ 


ment of Mary Charles to the Tribe. 


Therefore the 3% interest, which a 
would have passed to this decedent: Zz 
under the will of her father, is not 


shown on the sabes in this Pro” a 
bate. 


However, there 1s ‘an ‘sdditional 


‘14 interest in'the same allotment of 
Mary Charles to be included in the © 


inventory of this estate. On the — 
present record, this 14 interest was — 
acquired bivough the will of Cecelia — 
Smith (Borger), supra. The tribe — 
has indicated its election in this 


estate to take the 1% interest, but 
there has been no transfer of funds | 
and there is no order i in the record 


transferring the title to the tribe. _ 
[1] The title to this 14 interest 
in the allotment of Mary Charles — 


‘is subject to the corrective action — 
which is initiated simultaneously 
with the issuance of this order, in — 
the © 


Estate of Cecelia Smith 
(Borger). The corrective action: to 


be taken nunc pro tunc will have 


the effect, if the new ‘proceeding | 


confirms the record * before. the - 
Board, of’ passing the 14 interesb 
through the - will ‘of Morris: A. - 


Chatles, to’ this ‘decedent, and 3 
through her will to her sole devisee. 


‘By the present record the 14 interest 
‘incorrectly passed to this decedent — 
directly from the said Cecelia. The — 
title of such 14 interest would be 
held, under the order approving the 
will of this decedent issued Febru- 


ary. .12,.1974, by. Philip. Brendale — 


enrolled: as a Cowlitz Tndian as. the - | 
successor in interest. As a result of — 


508 | DECISIONS oF THE 


Bae ea cain m othe cane . 
Tribe, he holds his title subject, to 


the. right. ‘of the. Yakima, Tribe to 


take. it from. him upon. payment. of 
. . the, fair, market. value. as | :deter- 


mined by. the J udge. . 


In the conditional onl tered : 
| this date by the Board in the Estate — 
of Morris A. (K.), Charles,: De- 
| ceased, supra, 3 it j is provided. that the © 


Ip interest.in the allotment of. Mary 


- Charles added to the inveritory shall 


be made. available in ..that probate 


proceeding - for. purchase by the 


Tribe. The. finding i is made that if 
the Tribe fails to. “elect to take and 
pay for the: additional eA interest in 
proceedings in the Estate of Morris 
A,.(K.) Charles, then the title shall 
_ be: distributed by the J udge: ‘to.the 
United States: in. trust for Philip 
Brendale. under. the will. of this 
decedent... . 
tA further finding is made that the 
J udge should modify. the order ap- 
‘proving the. will in this estate en- 
tered F ‘ebruary 12, 1974, to elimi- 
nate therefrom. the provision that 
the. Yakima. Tribe will have two 
years. from the. date of such order in 
which: ‘to. exercise its statutory op- 
hon. as: to the 14 interest... 

A further finding is made ‘thet’ a 
similar -modification.. of the: said 


order ‘should. ‘be :entered:: by . the -. 
Judge: to: eliminate the two ‘years’. 


provision for the ‘Tribes of Warm 
_ Springs’ Reservation -to: take ‘this 
~ -decedent’s ‘interest: in 1 land « on: r that 


_ reservation. « 


The modifi¢ation of the order in- 
‘bofar’ as it applies: to ‘the’ Warm 
“Springs ‘interests. stems from the 


DEPARTMENT or ‘THE ‘ENTHRIOR 


[Si I. D: _ 


grow on of re ae of August 10, 
1972. (86 Stat. 580), which is almost 
identical to the provisions. of the 
Act: of December. 81,1970 , applying 
to the: Yakima Tribes: The Act of — 
August: 10, 1972, provides that, in- 
terests “in “lands: on the. Warm — 
Springs “Reservation. pass. ‘upon : 


death by inheritance or. devise to a 


non- member. of the ‘Tribe (no. re- 
quirement i 1s made. concerning | blood. 
quantum | of the. “Warm | ‘Springs 


Tribes), -but that they are. subj ect to 


an option of the. Tribe. to purchase 
such interests so inherited at: the 
fair market value as. determined by | 
the.Secretary after appraisal. . 


As above indicated, the. oe de- 


visee i in the docedant’s will, Philip 
Brendale, j is shown:to be an enrolled 


member of the Cowlitz Tribe of In< 


'dians, presumably not enr olled in’, 


the Warm Springs .Tribes.of .Ore- 
gon. Under the-statute, he is ineli- 


gible to hold: his title to the Warm Ss 
Springs. interest if the Tribe shall 
elect to take and. pay for said inter- 


est. A finding i is made that. Judge 


Montgomery shall issue a.notice to 
the Warm. Springs. Tribes specify- 
ing the interests: which appéar of | 
record to be subject tothe Tribal op: 
tion. He shall allow 45 days, or any 
‘extension thereof granted: upon. 'a 
petition:-timely. filed,:for the .Tribe 
:to: file ‘its election: to take. He shall 
simultaneously issue an order to the — 
- ‘Superintendent 
Springs Agency toprocure at an 
early: ‘date an appraisal of the inter- 
ests’ which are available tothe Tribe 
“with ‘a: ‘teport: tobe filed’ at the 
‘Agency. ‘A ey of the report - 


of: the. “Warm | 
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. shall be furnished foe distribution to 


~ all parties of interest. . 


A copy: of the. order shall. be. 
mailed to the attorney for Philip 
Brendale who may procure an in- — 
_ dependent appraisal report. if he.so’ 
‘desires, and a.summary of any such. ‘ 

report obtained by him shall be filed — 
with the J udge- and distributed to 


all parties in interest. 


On August 30, 1974, 1 new Bile. 


a tions. were. ‘plablished: in 89 F.R. 


- $1635 in final form, effective Sep- 
tember 380, 1974, as to all pending 

matters. arising under the Act of — 
August 10, 1972. (86 Stat. 530). 

- 'Phese- appear as anew addition to. 
the 43 CFR Subpart D beginning 
with § 4,300. After the effective date 
of these regulations if the Tribe 
shall elect to take the interest on the © 
' Warm Springs Reservation avail- 

able to it, then further ee | 


pre errs 


7 is fair market Soli and the pay- oS 
ment thereof shall be governed by 7 


the said regulations, 


NOW, THEREF ‘ORE, by virtue 
| of the authority, delegated to the 
Board of Indian. oe, PY. the. 


hea 8 


: 4. a it 1S : ORDERED: 


1. That further proceedings shall - 


» be conducted by Judge R, J. Mont- 


_ gomery in the probate of this estate | 
in accordance with the findings | 


herein set forth ; and 


-*) 29. That ‘guch. further | proceed-. 
ings shall be conducted by the. 
Judge as are necessary to the ulti- 


mate distribution of the assets of the 


estate, . 
Yakima tribes, of 14 or more degree of _ 


estate. and the final losing of the 
probate thereof.’ i 
This decision i is s final for the De-’ 


partment. ' 


Dav J. MoKen, ee, 
Chief Administrative J fudge : 


= | CONCUR: 


e ALEXANDER Hi, Witson, ~ 


Administrative Tudge. 7 iF - ere : | 
APPENDIX AD 


a "February 6, 3, 1959 | 


Superintendent 


Yakima Indian fee 


‘Toppenish, Washington’: 


ReS Cecelia. Smith Vengote _ : 
ov anina No. one 


. Dear’ Sir: 


- Please examine he: roll of tribal mem- | 
bership. prepared under. the Act. of Au-: 
gust 9, 1946 (60 Stat. 969), and advise. 
whether the following named individuals, 
who appear to be probable heirs in this 
are enrolled . members of the 


Indian blood: of such tribes, as required: 
by section: 7 of that Act: 7 Pgs 


Mary Andle, Niece. 
Caroline Charles, Niece: 
Morris Charles, Brother - 


= Frank © (Phillip) © Charles: (born 1898), ; 


‘Nephew | | 
Rosa Mamie Cashier Simmons: (Rose C. : 
AAvEH Niece (adopted) - 
Sincerely,” 
Rod. Monreomery. a 
Bs Baaminer ce Pgs 
RJ! M: nb | rie 
T° certify that. ‘the shoes. narded persons » 
are not eligible as required by the said - 
Act to inherit in the above estate. EX- 
CEPT Morris Charles 4 Yakima) and - 


_ Caroline Charles cc tobias) whom 
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| “are eligible as beauined oy ‘the ‘said. ae 
to her in ae BUONE estate. 


APPENDIX B 


: Mr. hthae W. Kirschenmann 
Attorney at Law 

- Yakima Legal Center | 

303 East “D” Street 

' Yakima, Washington 98901 


Aprit 11, (1969 


Dear Mr: Kirschenmann : 


You have appealed from the ‘Acting | 
Assistant Commissioner of Indian Affairs’ © 
decision of August 6, 1968, which upheld. 
the Acting Deputy ‘Assistant Commis- 


_ sioner’s affirmance of the action taken 
by the Yakima ‘Tribal Council to lower 
the Yakima blood. degree of Caroline B. 
Charles from 44 to % degree. You base 
your appeal upon your belief that the 


tribal council's action in correcting the — 
degree of Yakima blood ascribed to your. 


client was of a judicial nature rather 


_ than the mere rectification of a clerical — 


error in the membership records. fet 
AS part of its internal sovereignty and 
in the absence of express statutory pro- 


visions or Federal regulations to the con-. 
trary, the Yakima Tribal Council has full 


power to correct clerical errors affecting 


the descent: and distribution of the prop- 
erty of its members. More than that, the | 
- -Yakima Tribal Council would be remiss 7 
in its responsibility to all of the tribal 

- members were errors affecting the descent 


and distribution of property of the mem- 
bers not corrected. Nothing in the ‘Act 


of August 9, 1946 (60 Stat. 969), which. 
authorizes and directs the preparation ? 
pro- 
hibits the tribal council. from -making — 


of the Yakima membership. roll, 


corrections of clerical errors and the pol- 
‘icy of the Bureau of Indian Affairs, as 
7 indicated in the Acting Assistant Com- 


migsioner’s letter of August 6, would not — 


~ operate. to. prohibit. such. corrections of 
: clerical errors. | ha a J 


We concur in athe: ieee Reais 
Commissioner’ s finding that: the tribal 
-coune’l’s procedure: in changing ‘Miss © 


OF THE DEPARTMENT. ‘OF THE INTERIOR 


ee LD. . 


Charles’ oe of Yakima piesa: was in- 

— adequate: inasmuch as no follow-up at-. 
tempt was made to locate her to advise 
her of the change. However, the responsi- 


. bility for. keeping. tribal governing bodies 
advised of current. addresses necessarily. Z 
lies with the tribal members themselves | 


and the Yakima Tribal Council cannot be 


held solely responsible for not knowing ~ | 


the whereabouts of your client. Your cli- | 
ent apparently neglected. to’ inform the — 
postal authorities : of her change of ad-. 


dress and as a result, the letter. addressed | 
to her by the tribal council could not be 
forwarded to her, In any event, this lack 


of proper notification was remedied when 


Miss Charles was offered an opportunity 


to present evidence bearing on her pied: | 


. ‘degree to the Commissioner. 


Your client was enrolled under the pro- : 


_ visions. of Section 1(a)' of the Act. of 
August. 9, 1946, which pertains to the 


enroliment of Yakima allottees. That ac- 
tion does not require the minimum posses- 


sion of any degree of. Yakima blood asa 


prerequisite for enrollment. 
Your contention that the Commissioner 


of Indian Affairs ‘had confirmed Miss 


Charles’ degree of. Yakima blood by ap- 
proving the supplemental’ roll which con- — 
tained ler name cannot be upheld. The 
Commissioner approved. ber enrollment 
because she was an original allottee and, | 


therefore, met the » provisions of Section 


1(a). 
The record indicates that in her appli- 


cation for enrollment with the Yakima. 


Tribes dated July 27, 1955, your client. 
claimed only 4% degree Yakima blood. The 
Yakima-Tribal Enrollment Committee 
erred when it enrolled her as 4% degree — 
Yakima and %4 degree Nisqually. When _ 


your client was notified by the Chairman 


of that committee on February 28, 1956, 


that her application had been. accepted. 
and that she was found to possess 4 de- — 
gree Yakima and %4 degree Nisqually 
blood, she should have advised the enroll- - we 
- ment committee of its error. 7 


The letter . 
dated February 28, 1956, specifically. al- 
lowed 80 days for cor rections to be made 
on the’ findings of the: enrollment com-~ 


BL] 


| mittee, ae. Charles dia ‘not advise, the 
enr ollment. committee of ‘its. error “and” 


allowed that error to go. ancorrected for 
" years, accepting those benefits that should 
rightly. have accrued. only to those mem- 


- bers of the’ Yakima ‘Tribes’ who possessed r 


at. least: Dy degree Yakima. plood: 


- . Based” on the foregoing, we — . 
that the. determination of ‘the Acting 
. Assistant. Commissioner should’ ‘be. sus- 


tained. Your appéal is dismissed. 
pecans yours, he ae | 


“ ELARRISON Losier, 


_ Assistant Seoretary of the Interior. 


ES BIA 56. 


_ | ~ APPENDIX Cc 


November 14, 1966 


Mr. Arthur W. Kirschenmann . 
Attorney at Law 
303 EH. “D” Street 
Yakima, Washington 98901. 
Dear Mr. Kirschenmann : 
This replies to your letter of October 31, 


1966,.:transmitting therewith an appeal 
by Caroline Charles, Yakima allottee No. 


4240. 


We have today referred this manttor for. 


- appropriate disposition to the Commis- 
sioner of: Indian Affairs, who has juris- 
diction over proposed modifications in the 


blood quantum shown for individuals on . 


the Yakima roll prepared pursuant to the 
Act of August 9, 1946, 60. Stat. 963. 

We are also: sending a copy of this 
letter to Hearing Hixaminer Montgomery 
- go that: he ‘will ‘be advised ‘that Miss 
Charles is appealing from the: redeternii- 


‘nation of her Yakima blood quantum and 


will therefore be able to coordinate | his 


‘handling of the estate of Morris Charles 


| with ‘Miss Charles’ appeal. 
: mEeevele yours, — 


; “DuaRp R. BaRwns, . ; 
Assistant Solicitor, — 
Appeals & Litigation. 


ESTATE: OF. “CHCELIA’ SMITH (BORGER) ~ 


(ARIMA ALLOTTER: NO. 416 Ly. 
rn e _ September 12, 1974 


DECEASED) 


3/31/72: This is ie last information’ we 
have in the record regarding the appeal. 
: However, Tribal Operations in the- ‘Cen- 
tral Office in’ ‘Washington, D.C. advised 


this office. on 3/24/72, that. the appeal had 

en denied DY. the BLA, | | A oder ae, 

_R. a on | 

| He earing. Ewamiiner. | 

"ESTATE oF CECELIA SMITH 

wis (BORGER) ..60- 

| CFARTIEA. ALLOTTEE. No. 4161, 
pe | DECEASED) | 


7 ‘Decided Sepieniber 12, 1974 
This | is an order of reopening and re- 
mand to an Administrative Law Judge 
to correct error by the conduct of new 
and further proceedings, 3 
_ Remanded, | 

1, Indian Probate: Reopening: Waiv- 
er of Time Limitation 375.1 | 


_ Where it becomes necessary, the Secre- 
tary in the exercise of the discretion 


reserved in 48 CFR 4.242(h) may au- 
thorize the reopening of an Indian pro-. 
bate closed for more than three years and 
direct the conduct of further proceedings 
necessary to the correction of an ap- 
parent error.in the original probate. 


APPEARANCES: Arthur W. Kirsch- 
enmann of the law firm of Kirschen-.— 


mann, Devine and Fortier for Philip : 
Brendale. : , 


OPINION By CHIEF ADMIN- 


ISTRATIVE JUDGE MCKEE | 


d NTERIOR BOARD OF 
ee NV. DI AN APPEALS 


“This. matter: comes on for. con- 
sideration as a proceeding collateral 
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Estate of Caroline B. Charles, De- 


ceased v. United States of America, - 
Rae, | 


et al, Civil. Action No. 
filed February, 1, 1974.. : 
A stipulation entered i into oby the 
“parties in this case is as follows: 


IT Is HEREBY ‘STIPULATED AND 
AGREED by and among the respective - 
parties hereto through their respective. 


counsel that at the ‘request of the In- 
terior ‘Department the claim of the 


plaintiff be resubmitted. to the office of 


Hearings and: Appeals in order that the 


game may be: ‘reconsidered a the Sec- 


retary of Interior. =. ; 
 JITIS FURTHER STIPULATED AND 


AGREDD, as aforesaid, that the above-. 
entitled action be held in abeyance . 
| pending final administrative action in 

: accordance herewith. 


DATED at YAKIMA, WASHIN GTON , 


this 2sth: day of. June, 1974. 


The proceedings herein are in’ 


furtherance of the ed ae of the 
stipulation. 


An examination of tiie’ sists 


record discloses the following facts. 


During her lifetime Caroline B.. 
Charles was the distributee of a Yg_ 
interest in the allotment of: Mary 


Charles, deceased, Yakima Allottee 
No. 4244, described as: the SW VA 


sec. 8, T. 7 N. BR. 18 E.. , Willamette 
Meridian, Yakima Couty: Wash- 


_ ington, containing 160 acres which 
~ had been. devised to her by the will 


of Cecelia Smith (Borger) Yakima 


- DECISIONS: OF THE. DEPARTMENT. OF. THE INTERIOR 


to a ete in ‘conj function pais 


with consideration of the complaint | 
: filed i in the United States District 

Court for the Eastern District. of - 
| Washington, in the action ‘entitled 


Brendale as # tor o the = 
Philip rendale as weou j Yakima: land devised ‘to . the ° said 


her nieces, 
(Andle) Andal, 
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Wo. 4161, the decedent : 


herein. The decedent died July 28, 
1958, at the age of 84 years and. ie | 
will, dated September 14, 1957, was — 
| approved on May 15, 1959... | 


The. will. was approved ° as to 


Caroling B. Charles under: authority 
vested in the. Secretary. of the In- 


terior. by. the Act of June 25, 1910 : 
- (86 Stat.-855;. 25 U.S.C. § 372), as . 


amended by the Act of February 14, 


1913 (87 Stat. 678, 25 U.S.C. $378), 
and pursuant to the Act of August 9, 
1946 (60 Stat. 968, 25 U.S.C. 


§ 607). The, will was correctly held 


to be inoperative under the Act of 


August. 9, 1946, supra, insofar as it 


made a devine of land on the Yak-. 


ima Reservation: to ay (Andle) 


Andal. 
A ‘one- -half interest. in the de- a 


cedent’s estate including her Up in- 
terest in the Mary Charles allotment _ 
was. ordered distributed under the — 


. will to Caroline upon the following a 
findings: 7 


By the terms of aeacnee meaiiee . 
will, dated September : 14, 1957, .she at- 
tempts to give her entire trust estate to. 
Caroline Charles, and. Mary 
daughters of. ‘Morris. 
Charles. 

Mary (Andle), Andal ve ean certified 
as. not. eligible | to take the decedent's 


Yakima trust property by the will. 


~The Act of August 9, 1946 , supra, 


| required that anyone : taking as an 


heir. or a devisee of a person who © 
died owning an interest in lands on. 
the Yakima Reservation must quali- 


fy to take such interest by showing | 


that he was enrolled i in the Yakima 
Tribe and that he was of a quarter 


sii) 0°. 


- ESTATE OF CECELIA SMITH (BORGER): | — 
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ns eptember 12, ‘194 


: blodd. ee the vote tribes: The Ex- 


~ aminer of Inheritance (now Admin- 


trix, her only eligible heir at law. 


The record discloses that the ‘Ex: 
| ae had before him a certificate 
_ from. the Superintendent of the. 


Yakima Indian Agency dated Feb- 


 ruary 6, 1959, to. the -effect that. 
Caroling Charles. was enrolled and. 
was of 14 Yakima, blood. In order- 


ing the distribution under the will 


of this decedent to Caroline Charles. 


he relied upon this certificate. 


It now appears as part of the. 
record in the probate of the Estate - 
of Morris. Charles, deceased, that - 
the-designation of Caroline Charles 
as being of a 14 blood quantum of 
the tribe was a matter which had 
been challenged and was, at the time 
of the entry ‘of the above distribu- 


tion order, on appeal. The Seer etary 


issued a final decision on April 11, 
1969, in which the finding was made — 
that Caroline Charles was only of- 
lg Yakima blood. Under this deci- 


interest’ owned. by this decedent in 
the allotment of Mary Charles, de- - 


‘ceased, should have passed to 


‘Morris Charles, as intestate prop-— 


erty, he being the only eligible heir 


- at law of this decedent capable ‘of 


receiving title to Yakima, land in- 
—. 860-870-742 


terests eee - > the 5 Act: of Aus 


- gust 9,°1946; ‘supra.: 
istrative Law Judge) then found Se 
that the. part of the will devising an 
interest: in Yakima land. to Mary 
(Andie) Andal, niece, was inopera-. 
tive and ordered that the: interest. 
~ should pass as. intestate property to 
Morris Charles, brother of the testa - 


-The- foregoing: eettiBeate: cae - 


the Superintendent of the Yakima 


Agency is attached hereto’ as “Ap- 
pendix.A,” and a copy of the Secre-' 
tary’s decision of April 11, 1969, 


supra, is attached’: hereto ‘narked - 
“Appendix B.” It is here noted that 


“Appendix A”.and.other. records. — 
show that Morris A. (K.) Charles. 
was: Yakima Enrollee No. 4247 and 


that he was of a a Yakima Indian. : 
blood. | _ 


- The on . this ae einer , 


Showa that he died ‘testate on No- 


vember 23, 1964, and that the hear- 


--ing in thé probate of his estate was _ 


held October 17, 1966. However, no 


decision inthe matter of the ap- — 
proval of his will was issued until: 
March 31, 1972, since the Examiner — 


held- the estate .open. pending the © 


determination of the then pending: — 


appeal. regarding the blood quan-° 
tum of Caroline Charles named & as 
sole beneficiary in his will, _ 
_ The entry of the Secretarial ides | 
of April 11, 1969, supra, was not 
made. known to the E Examiner until 
March 94. 1972, (see “Appendix ©”) 
a, date subsequent to the passage of - 


the Act of December 31, 1970. (84 
| Stat. 1874; 25 U.S. C. § 607), amend- | 


ing the Act of August 9, 1946, — 
supra. The amendment of 197 0 per- 


mitted the taking of. Yakima land 
_by heirs and devisees who were in- 
eligible. under the 1946 Act, but it — 
provided that they take such land a 
onthe Yakima subject to a right i in 
the Tribe to pay the land upon pay- - 


appraisal, - 


The present oe in this 


| estate are related to like’ -proceed- 


 ings‘simultaneously initiated under. 

a‘ separate order of this Board in. 
re Estate of Morris: Charles, De- 
eased, Probate No. IP PO 38K 71, 


which will - relate to. the ‘interest 


which he: held at his death in the 
allotment: of: Mary Charles, No. 
- 4944. He is shown in the probate of 
his estates to:_have held a 3 interest, 


in that. allotment and: this: will be 


inereased’by a 14, if the proceedings 


herein provided for confirm the rec- 


ords as they. now ee pore the | 


~ Board. 


- Morris: Charles are | his eee : 
ie Caroline .'Charles, as his sole 
‘Charles died: 
—_téstate June 25, 1972, and:in her will 
approved. by order of Judge R. J... 
Montgomery entered February 12, © 


- devisee.. Caroline 


1974, Philip Brendale, her son, was 


named executor and sole devisee. 


He is the apparent successor in in- 


terest or right. in both ‘the a and » 
the 1% interests in the allotment - 


Mary Charles. 


_ A finding is made that this mat- 


- bate of this estate should be re- 


_ opened ‘by the Administrative Law. 
Judge (formerly Examiner of In- 
7 heritance) having probate author- : 
ity on the Yakima Reservation. The | 


J udge shall afford the successor im 


interest an opportunity» to show | 
| good, cause why this probate should ; 
| not ; be reopened and why, the. order z 
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| . ‘ment of the fair’ ihaiket value” a re ‘distribution’ should not Bs ao | 


determined by oe Seed after “rected to conform. to the Act of 


August 9, 1946 (60 Stat. 968, as - 


amended, 25 U.S.C -§ 607). in. force 
at the ‘date of closing the pro- | 
bate. The notice to show cause 


should include a notice of a hearing: 
at which any necessary testimony 


may be taken and at which neces- 


sary documents not now of record — 


- may be presented for admission into 


evidence to complete the: record i in 
this probate. e | 


NOW, THEREFORE, by au- 


thority of 43 CFR 4. 1, it is: sf 
ORDERED that. Richard J. Mont. a 
gomery, Administrative Law Judge 


of Portland, Oregon, shall issue & 
notice to show good cause within 


not less than 20 days, or any exten- 


sion thereof why the Estate of — 
Cecelia Smith (Borger), Deceased, — 
Probate. No. E 182-59, should not: 


be reopened for the purpose.of hold- 
ing a hearing to modify the distri-. 


bution contained in the order ap-. 
proving the will and determining 
heirs issued by him on May 15,1959. 


He is limited in this matter to a- 
consideration of the correction of 


_ the distribution of a ¥% interest in 
allotment No. 4944, Mary Charles, — 


ter comes within the provisions of. “deceased, of the Yaicina Indian. 


43 CFR 4.242 (h) and that the: ‘pro- | 
~ to Caroline Charles under the will | 


of this decedent. After hearing he 
‘shall consider distribution - NUNC pro. 


Reservation previously distributed | 


~~ of said i: interest, to Morris. 
A. Charles, now ‘deceased, as in- 


| testate property. 


IT IS FURTHER ORDERED 
that. he’ shall issue a decision final 
for the Department autijost to the | 
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right of peas as provided ; in 43 
CFR 4 subpart D, but the require- 
ment for the filing ofa petition of 


rehearing prior to appeal is waived. 
This decision is final for the De- 
? sa of the Interior. 


Davin J. McKss, ? 


se hie i Administrative =f wage 
Attorney at Law 


I CONCUR: 


| AuexaNver H. Witson, | 
| Administrative J ude 


APPENDIX a 


_ Superintendent 

Yakima Indian Agency 
: Toppenish, ‘Washington _ 
RE: “Cecelia Smith. Vor gote: | 


‘Yakima No. ahth 
Dear Sir: 


Please eine the roll. of tribal met: 
bership prepared under the Act of Au-. 
gust 9, 1946 (60 Stat. 969), and advise . 


whether the following named individuals, 


who > appear to be probable heirs in this. 
estate, are enrolled members of the Yak- 
or more degree ‘of : 


ima tribes, of 4. 
| Indian. blood of. such tribes, as required 
_. by section 7 of that Act: 
Mary Andie, Niece 
Caroline Charles, Niece 
Morris Charles, Brother. 
Frank (Phillip) 
‘Nephew | 
| Rosa Mamie Cashner Simmons (Rose 0. 
Mitchell), Niece (adopted) . 
Sincerely, : 
RJ. MonTaoMERY, 


 Bzaminer. of Inheritance. 


RI MC: nb 


I certify. that the above named persons 
are not. eligible as. required. by. the. said 


ESTATE OF .CECELIA, SMITH (BORGER) -- 
|(YAKIMA ALLOTTEE NO. 4161, 
September 12, 1914 


“February 6, 1959 | 


Charles (born 1893), , 


2 Act of August: 9, 


«BLS. 


DECEASED) ae = 


Act. to inherit. in the tee estate. : 
EXCEPT Morris Charles - (% .Yakima) ; 
and Caroline Charles (44 Yakima), | 


whom are eligible as required.by the. said . 


act to inherit’ in the above estate... 


APPENDIX B. 


Aprit 11, 1969, 
Mr. Arthur Ww. Kirschenmann 7 


Yakima Legal Center 
303 East “D” Street 7 


Yakima, Washington 98901 
- Dear. Mr. Kirschenmann: Ee 
You have appealed from the pers , 
Assistant . ‘Commissioner - of “Indian: Af-.. 
fairs’ decision of August 6, 1968, which 


upheld the Acting Deputy Assistant Com-. 


Inissioner’s afirmance of the action taken. 


by the Yakima Tribal Council to lower 


the Yakima blood. degree of: Caroline B. 
_ Charles from % to" em degree. You: base» 
your ‘appeal upon your belief “thatthe 
tribal council's action in correcting the. 


| degree. of Yakima bicod ascribed to your — 


client was of a judicial nature rather 
than the mere rectification of a clerical. 
error in the membership records.. 7 
AS part of its internal sovereignty and — 
in the absence of express statutory. pro- 
visions or Federal regulations to the con-. 
trary, the Yakima Tribal Couneil has full | 
power to cerrect clerical errors affecting - 
the descent and distribution of the prop-. 
erty of its members. More than that, the. 
“Yakima. Tribal Council would be: remiss | 
in its ‘responsibility to all of the tribal - 
members: were. errors affecting . the de- 
Seent and distribution of property of the a 
members not corrected. Nothing in. the: 
1946. (60° Stat.. 969), 
which authorizes and directs the prepara-— 
tion of the Yakima membership roll, pro-_ 
hibits the tribal council from making cor- | 
rections of clerical errors.and the policy. - 
of the Bureau of Indian. Affairs, as indi- 
cated in the. Acting Assistant Commis-": | 
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sioner’ S jethes of Atigust 6, rela not op: 
erate to prohibit such corrections of icler 


ical errors, 


We concur in the rene Assistant Com- 
-missioner’s finding that thé tribal coun- 
cil’s procedure in changing Miss Charles’ 
degree of Yakima blood was inadequate 


inasmuch as no follow-up attempt was 
made to locate her to advise her of the 
ehange. However, the responsibility for 
- keeping tribal governing bodies advised 


_ of current addresses necessarily lies with. 
the tribal members themselves. ‘and. the 
" Yakima Tribal Council cannot be held 
solely responsible for not. knowing: the - 
Your. elient i= 


‘whereabouts of your client. 
apparently neglected to inform, the postal 


- authorities of her: change of address and ~ 
as a result, the letter addressed to her 
by ‘the tribal council could not ‘be for-~ 
warded to her. In any event, this lack of 
proper notification was remedied when - 
Miss:Charles was offered an ‘opportunity | 
to present evidence bearing « on. her blood: 


degree to the Commissioner: ’ 


Your client-was enrolled under the pro- 
. visions of Section 1(a) of the Act of . 
August 9, 1946, which pertains to the 
enrollment. of Yakima allottees. That ae- 
tion does not require the minimum posses- , 
sion ‘of any degree of Yakima blood asa 


prer equisite for enrollment. 


‘Your contention that the Commissioner 
of Indian. ‘Affairs had confirmed Miss : 
Charles’ degree of Yakima blood by ap- 


proving: the supplemental roll which con- 


tained her name eannot be upheld. The 
Commissioner approved her enrollment 
because she was an original allottee and, — 


therefore, met the provisions of Section 
Lay. , E 


“The record indicates that in her ap- 


plication for enrollment with the Yakima 


Tribes dated July 27, 1955, your client © 
elaimed only &% degree Yakima blood. The © 
Committee 
erred when it enrolled her as 1%4 degree 
- Yakima and. 14 degree Nisqually. When 
_your client was notified by the Chairman — 


Yakima-Tribal Enrollment 


of that committee on February 28, 1956, 


-that- her. application had -been accepted 


DECISIONS oF ‘THE “DEPARTMENT OF: ‘THE ‘INTERIOR 
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aaa that. sis was round to possess af 


degree Yakima and 4 degree Nisqually — 


blood, she’ should have’ advised the en< 
Tollment committee of its error. The let«° 


ter. dated February. 28, 1956, specifically. 


allowed 30. days for. corrections to. be. 


nade on the. findings. of the. enrollment | 
committee. Miss Charles did not advise 
the enrollment committee of its error — 
and allowed that error to go uncorrected 
for years, accepting: those benefits that 
should xvightly, have aecrued: only to those ; 
members of the Yakima Tribes who 
possessed at least VY degree Yakima 
blood.: = 
Based on the. foregoing, we conclude 
that the determination of the Acting As- 
sistant Commissioner should be sustained. 7 


| Your appeal is eS. 


| Stncerles yours, | 
Harrison Lorsca, » 
eoetnen ie a! of the Interior. - 


APPENDIX C 


“November 4, 1966 | 


Mr, Arthur W. Kirschenmann 

Attorney at Law 

303 EH. “D” Street: 

Yakima, Washington ~~ 

Dear Mr. Kirschenmann: 
'Phis replies to your letter of October 31, : 

1966, transmitting therewith an appeal | 


by Caroline Charles, Yakima allottee No. 


4240.. . 
We have today referred disc mation's for 
appropriate disposition to the Commis- ~ 
sioner of Indian Affairs, who has jurisdic: - 
tion over proposed: modifications in the: 
blood quantum shown for individuals on 
the Yakima roll prepared pursuant to the * 
Act of August 9, 1946, 60 Stat. 968. - 

' Weare also sending a copy of this letter 
to Hearing Examiner Montgomery so that 


he will be advised that Miss Charles is 


appealing from the redetermination of 
her 


Yakima blood quantum and will 
therefore be able to coordinate his. han- 


BIT] 


_ ESTATE OF MORRIS :A,::(K); CHARLES: - 


' BIT 


COAKEMA ALLOTTEE NO. 4247, DECEASED) 
niSeniomucr: 12, ld oa ta | 


dling o of the estate of Morris Charles with 7 


ae Charles” appeal. 
aes yours; 
co’ DPUARD R, Banus; 
ci Assistant Aotiees 
Appeals & Litigation. 


8/81/72. This is the ast information’ we > 


‘have in the: record regarding the appeal. 
However, Tribal, Operations. in ‘the Cen- 
tral. Office’ anys Washington, D. 6: advised 


‘this office on 3/24/72, that the abecale had 


-been denied by the BIA. 


R. J: Marercoseine, 
A leormng: Eaaminer. 


ESTATE. OF MORRIS A, OO) 
CHARLES 


| (YAKIMA ALLOTTER NO. “42a, 
a : 


; 3 TBIA 68 


_ Decided September 1 2, 194 


This j is‘an order of reopening and Te- | 


mand to. an Administrative Law J udge 


to correct error by the: condict of new | 


: and further Proceedings. 
| Remanded.. 


| 1. “Indian: Probate: ‘peopening: er Waiv- 


er of Time Limitation. 375.1—Indian — 


Probate: ‘Secretary’ s: -Anthority: Gen- 
erally, 881.0 .. 


Where’ ‘it: Hecomes.: necessary, “ithe Seere: 
tary’ in the: exercise. of ‘the. discretion re- 


served in 43, CFR 4.5 and 43 CFR 4,242 ; 


(by, may authorize or direct reopening of 
an Indian probate ‘closed for ‘less: ‘than 
three years for further procéedings neces- 


sary, to ‘the possible correction. of an error: 


Or. omission ; in the. original probate. - 


so Q). Indian. ‘Probate:: Yakima - Tribes: 
7 Generally 435. DO 


Se ee ter 


SME as? 


“Under the ree of December. 31, 1970 (s4 . 
Stat,, 1874) ; ; 20 U. 8.C, § 607, it is neces- 


sary that an. administrative law: judge | 
shall make a finding as to the right of 


‘the’ Yakima: Tribe: to take the interest of 
an heir: or devisee and: also a.-finding, 


after appraisal, of the fair market value — 
of the interest. which the Se elects to | 


take. ts a fe 


APPEARANCES: Arthur ‘W. ‘Kirsch- 


enniann | of the law firm. of Kirschen- 
- “mann, Devine and Fortier, for Philip 
Brendale. | Pe od ae 
* opnvron 2: BY CHIEF ADMIN- 
ASTE ATS JUDGE MCKEE | 


- INTERI OR BOARD OF... 
| _ INDIAN APPEALS 


PBs: ee comes: on “for” con- 


| didetution BSB proceeding collateral 
to and conducted in conjunction — 
with consideration of the complaint 
filed in:the United States District 
Court. for the Eastern District ‘of. 


Washington, in the action entitled. / 


| Philip Brendale as Executor of the - 


Estate of Caroline B. Charles, De-- 


ceased v. the United States of Amer-. 
10, et al., Civil Action No. C-74-21 


filed. February 1, 1974. - ae. | 
A stipulation entered: inte by: th the 
parties in this case is as follows:. 
IT. IS. HEREBY STIPULATED AND 


AGREED by and among the respective | 
parties. “hereto through their respective 


-eouinsel that ‘at the ‘Tequest: of the Inte- 


rior. Department the ¢laim of the plain- 
tiff be resubmitted. to the: office of .Hear- 
ings and:-Appeals in order that the. same — 
may be reconsidered, by, ae Secretary ; 
of ‘Interior: 

“TT IS FURTHER STIPULATED AND . 


AGREED, : as: s aforesaid, that’ the above- 
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entitled action be held in faneracice pends 7 


‘ing final administrative action in Bere: 
sanee herewith. 
DATED at YAKIMA, “WASHINGTON 
this 28th day of J une, 1974. 


‘The proceedings herein arein far. 


a therince of the: ad ad of the eal | 


dation. 


interest in the allotment of Mary 


| ‘Charles, deceased, Yakima Allottee 
~ No, 4244, described as the SW 14 of 
sec. 8, T. 7 N., RB. 3 E., Willamette. 


Meridian, Yakima County, Wash- 
ington, containing 160 acres which 
had been. devised to her by the will 


of Cecelia Smith (Borger), Yakima 


. Allottee No. 4161, a sister of the 


decedent herein. Cecelia Smith — 
(Borger) died J uly 28, 1958, at the - 
age of 84 years, and ber will dated © 
September 14, 1957, was ee 


_ on May 15, 1959. 


The will was approved as. to the 


land devised to the said Caroline B. 


_ Charles under the authority vested — 
in the Secretary of the Interior by 


the Act of June 25, 1910 (36 Stat. 


| $55, 25 U.S.C. § 372), as amended 


| ‘by the Act. of February 14, 1913 (37 
Stat. 678, 25 U.S.C. $373), and pur- 
_ suant to the Act of August. 9, 1946 


(60 Stat. 968 as amended, 25 U.S.C. 
$607). The will was held to be in- 


- operative under the Act: of August 


9, 1946, supra, insofar as it devised 
 Jand.on:the Yakima. Reservation to. 


Mary (Andle): ‘Andal. 
- The 14 interest in Clavel’ s estate, 


: including her % interest | in the 


. dered distbaied ne the will to 


DECISIONS oF THE DEPARTMENT OF on INTERIOR 


~ -During her eee Caroling B. 
Charles was the distributee of a-14_ 


[81 LD, 


Caroline upon the following find- 7 


By ‘the ere ‘of decedent's purported | 
will, dated September 14, 1957, she at- 


- tempts to give her entire trust estate to 
-her nieces, Caroline. Charles, and Mary. 
» (Andle). Andal,” 
Charles. — 


Alaughiers of =" pMorris 


; Mary (Andie) Andal has been certified. | 


-as not eligible to take the decedent's — 
Yakima trust property by will. | 


The Act of August 9, 1946, supra, - 


required that anyone lane as heir 


or.devisee of a. person: who.died-own- 
ing an interest’ in lands of the 


Yakima Reservation must. qualify — 
to take such interest by showing 


that he was enrolled i in the Yakima — 
Tribe and that he was of 14 blood of. 


the Yakima Tribe. The Examiner _ | 


of Inheritance then found that the 


part of the will devising an interest _ 
in Yakima land to Mary. (Andie) 


Anda] was inoperative and ordered 


that the interest should pass as 
intestate : 
Charles, a. brother, the decedent oT 


“property. « to .Morris | 


herein, Cecelia’ s only eligible! heir at, 


daw. 


‘The record | in that oe dis. 


closes that the Examiner had before 


him a certificate from the Super- 
intendent of the ‘Yakima Indian — 
Agency,, dated. February 6, 1959, to : 
the effect that Caroline Charles was 


enrolled. and was of 4 “Yakima a. 
blood. In ordering distribution _ 


ander’ the‘ will of Cecelia to her. 
niece” “Caroline ‘Charles he relied : 


‘upon. ‘the certificate. 


Jt. now appears.as part of ae recs i E 
eid in the probate in the estate of 
this ‘decedent that the designation — 


of Caroline Charles as being of 44 


blood quantum of the Tribe was a 


omy ESTATE 


OF MORRIS 
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‘September 12, 1974 


7 eaten which. had. aed: shallenged < 
~ and was, at the time of the entry of 
_ the above distribution order, on ap- 


. péak’The: Secretary ‘issued a final. 
decision dated April 11, 1969, in’ 
- which the finding was nine: ‘that 
; Caroline Charles was only. 16 Yas. 


_ kima, blood. Under this decision it 
now appears thas the full 14 interest 


~ owned by Cecelia. Smith (Borger) 


—in-the allotment -of Mary Charles, 


_ deceased, should have passed to 
Morris Charles the decedent herein, 

ag intestate property, he being the — 
only eligible heir at law of this de-_ 
cedent capable of receiving title to 


--the--Yakima property pursuant. to 


~ the Act of August 9, 1946, supra. 
The foregoing cer tificate eon the . 
| Yakima — 
_. Agency attached hereto as “A ppen-_ 
dix A” and a copy of the Secretary’ S 
decision. of April. sae 1969 9, supra,;.is 
attached. hereto wieirked. “Appendix. 
_B.” It is here noted that “Appendix 


‘Superintendent of the 


A” and the other records in this 
probate. show: that this. -decedent, 


-. Morris A. (K.)/ Charles was a Yak- 
28 ima enrollee No. 4247, and that he 


was of 14. Yakima, blood: 


~The record i in: this eechats further 
shows that Morris A. (K.) Charles 
died testate on’ November 23, 1964, 
and that a hearing i in the probate of 
his estate was held October. 17, 1966. - 
- However, no decision ; in. the: matter : 
of ‘the approval of his will‘ was is- 
sued until March 81, 1972, since the 
. Examiner held the estate open pend- 


ing the:determination of the appeal 


regarding | the ‘blood quantum of 


Grates Charles . ee as” sole - 


beneficiary i in his will. 


‘The entry of the Sache tial Or- 7 


aS of April 11, 1969 , Supra, Was not ; 


made known to the Haminer until ° 


March 24, 1972, see “Appendix C” 


a. date subsequent to the passage of 


the Act of December 31, 1970 (84 - 
; Stat. 1874, 25 U.S.C. § 607) amend- 


ing the Act of August 9, 1946, supra... 


The amendment of 197 0 permitted 
inheritance of land by the heirs and — 


devisees who were ineligible under 
the 1946 Act. But it provided that 


they take such land on the Yakima 7 


Reservation subject to the right. of 


the Tribe to. buy the lands upon- pay- | 
ment of the fair market value as de- 


termined by- the Secretary, after poe 
praisal. | 7 
The ‘proceedings j in es stats are - 


related to. like proceedings simul- | 
taneously initiated under. separate 

orders of this Board i im: the Estate of 
| Cecelia Smith (Borger), Deceased, 


which will eontrol the interest. this 


decedent held at his death inthe al- 
—lotment of “Mary. ‘Charles. He is — 
shown in this probate proceeding to - 
have held only a 8% interest in the 3 
~ allotment which will be increased — 
by a % if the proceedings in the _ 
_ Estate of Cecelia, therein separately : 
provided for confirm the record aS 


it now appears ' ‘before the Board. 
“Morris Charles: named his dguivh: 
ter, Caroline Charles,’ as his sole de- 
visée.. Caroline Charles ‘died testaté : 
June 25, 1972,-and*in ‘her’ ‘will ap-. 


proved by: order: of ‘Judge’ Ri J. 
_ Montgomery. entered: February: 12, 
1974, cae Brendale, her ae was | 
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- successor in interést ‘or right 1 in both 
the 34 and the 1% ‘interests’ in ‘the 
allotment * “of: Mary” Charles, ‘de- 
coased. , . 
Bae ca fiiding’ is hale" ‘that: this 
: matter comes within the provisions 
of 43° CFR 4.5 and 43 CFR 4.242 (h) 
and that the probate of this estate 
‘should be reopened by’ the Adminis- 
: trative Law Judge (formerly Ex- 


aminer of Inheritance) having pro- 


bate authority. on' the Yakima Res- 
ervation. The Judge shall afford the 


“successor in‘interest of the 14 inter-_ 
. est received from Caroline Charles 
ah opportunity to show good cause. 


why ‘the probate should’ not be re- 


| opened and the order of distribution 
in this estate should not be modified 
to include a 1% interest passing to 
- Caroline’ B. Charles under the will | 
of this ‘decedent. subject to the ‘Ket 


i. of December 31, 1970, supra. | 
fay Attention: is now directed to 


the’ decision of a a “Montgomery, 
Hearing Exatiner, at, Portland, 1s- 


sued there in March 31, 1972, ap- 
= proving the. will of this decedent. 
a order includes the finding: a 


‘Decedent's trust estate consisted of an 
undivided 56 interest in the: allotment of 
Mary Charles, Yakima No, 124-4244 de- 
; Seribed as: the Sw 4 8 gf ea N.-18 EWM, 
- in Washington, containing 160 acres. 


The. following portion. of this deci- 


sion will relate largely to. the. RB 


interest. ‘mentioned AD... the: order 
approving the will since ‘the: ty in- 
terest heretofore mentioned was not 


_ included-in-the probate proceedings : 
_ conducted, prior to. 1972, The in- © 


DECISIONS, OF ‘THE. DEPARTMENT OF THE ‘INTERIOR 
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named execiito? and sole devisee. He © terest may be brought. into this pro-- 
is presently the apparent, ultimate 7 
‘modification of the order of distri- 
bution ‘inthe Estate of ‘Cecelia 


“Smith (Borger), Deceased, Probate ; 


ceeding as a result of the anticipated 


N o. EF 182-59. | 
- In the dabision of: March 31, 4979, 


Examiner Montgomery ° approved 


the will and directed that the distri- 
bution of the entire estate [referring 
to the’ 3h interest in the inventory | 


be made in eae with the will 


and ‘his order : 


16 Caroline Bz. Charles, Yakima Allot- . 
tee: No. 124-4240 (bor 2/8706), daugh- 
ter! 

“Decedent's nie Tndian: trust sabia 

- The decedent's interest in. ae Tn- 


Se ye te eg ee ge 


. of the ‘Yakima. Indian Tribe, within a 


years ‘from: the date of this Order, to pur-- 
chase’:the Yakima Property: from the de- 
visée.. *, oe. a 
"Value of land: $5, 88, 00. 
_ The trust. estate of said ance sabe , 
ject ‘to the jurisdiction of this Depart- ; 


- ‘ment: having been-appraised at $5, 888. 00,a | 
fee. of $65 will be collected. ase the Super- oI 


intendent. RS soa gnc uae is a 

In. making the. elas approving” 
the will and. directing distribution 
the Examiner. used: a ae 


| language: - wae 


NOW, THEREFORR, by virtue of the 
power: and authority ‘vestéd inthe Secre- ; 


tary...of: the: Interior: * * * the -aboye-, 
of mentioned written instrument. dated Sep- 
‘tember. 20, 1956, is hereby. approved as 
| the Last, Will and Testament of the de- 
~ cedent above named, in accordance with 
— section Toft the Act of ‘August: ‘9, 1946° (60 


Stati 969,25 U.S.C. § 607); as amended by 
the: Act : ‘of. December. 31,1970: ASS Stat. : 


| 1874). 


“The: a SE Deh 31, 1970, 
supra, provides i in part. as, 3 follows: 


- See: Tay’ A person he dg. ‘not ‘an’ en-' 


rolled. member. of the Yakima ‘Tribes. with: 


_-. one-fourth: degree or more -blood. of: such 
. ‘tribes. shall not. be. entitled, to. receive -by. 


devise. OF inher itance any interest. i in trust 
7 or ‘restricted land within ‘the’ Yakima 
. ‘Reservation’ * * a if ‘white’ ‘the decedent's 
estate is: pening ‘before the Examiner of 
‘Inheritance, the: Yakima ‘Tribes .pay to. 


.. the Secretary of the Interior, on. behalf. 
of such’ person, the fair market value of 


_ such interest as determined by. the Secre- 


ee - tary 0 of. the Interior atter appraisal, eS 


’ See. 2. The provisions of ‘section T ‘of ; 


: the Act of August 9, 1946; as amended by 

se this Act, shall apply to all estates :pend- 
Z ing.. before: the: Examiner, of Inheritance 
on. the date, of this | Act, SF . (Italic 
supplied.) ote 


Tt is “noted. a the Order — 
| proving the Will here does not. con- 
form to: the statutes-in. that at. no 


| point is:a- finding. made that. Caro- 


line Charles, the sole devisee i in. the 
will, lacks: enrollment.. or. that she 
- incks a es blood quantum i in the Ya- 


~ kima, Tribe. The. order is further. 
deficient i in that there i is no finding 3 


as to. the. fair. market value. after 


ae | appraisal, ‘The: only mention. of. an 
appraisal which i is made i in the order | 
is that. which. refers to the yalue of 


the. entire estate, and. that which is 
set forth. for the limited purpose, of 
fixing a probate, fee Pursuantt to, 48 


on CER 4.280. 


“Simultaneously upon. issuance. or 


the decision, ‘@ notice. of. the entry 
thereof was. mailed to all. the inter- 


ested parties, and in the. notice the 
: following language i is included : 


- This ‘decision becomes final 60: days 
from the date of mailing: of this. notice 


ESTATE OF MORRIS A. 


“CAKIMA ALLOTTEE NO. 4247, "DECEASED) 
caine. 8 _ September 12, I9IVH sea Sanh Pe ee 


of 43 CFR 4,241. ” oan eee “3 


(®): (CHARLES . 521 


TEAS et 
tine Suara 


linless witli ‘stich period’ a _ write: si pate 


tion for: rehearing shall have: been: filed: — 
with ‘the Superintendent: by: an : aggrieved 


party., in: accordance: with. the provisions. 


yo Ade 
peed eat 


No. ‘petition: for nehearing. was filed. 


The: inventory. of the estate over. | 
the signature of the: Yakima: ‘agency | 


realty officer: appeai's of record, and 


it describes ‘a‘ 84 interest in the al- — 


lotment: of Mary Charles; deceased, 


which is valued therein at-$5,888 and’ 
includes-the ‘statement: “The’ above 7 


values are based’: on appraisal by _ 


Staff appraisers of the Bureau of In- — 
dian Affairs,” but no appraisal re- 


port.was made a matter of.record. 


The. inventory. does. include the fol 


lowing statement : 


"March. 24, 1972, I hereby cortity that’ | 
the foregoing is an, accurate ¢ inventory, ; 


Indian Agency, Toppenish. “Washington, _ 
of the trust or restricted ‘property or in-— 
terests : therein, | ‘owned’ -by * -Morris’ Al 
Charles, Yakima:Allottee No. 124-4247, at 
the'time of his. death: November: 23,.1964.. 
This language does’ not indicate 


what: date’ was used ‘as ‘the control~ _ 
ling date’ for sera the. Begin i. 


given. 


Without) any ‘further  pibdpitiniga! | 
on, May ‘12, 1972, “Examiner Mont- — 
gomery | “issued © a. Supplemental 7 


Order: of Distribution, wherein he 


made a. finding | that the. Yakima 
Tribe acting by and through. its 
Land Committee, had. ata -elect-— : 
ed to purchase those’ certain. trust — 


: properties. of - the above. entitled... i 


estate * * * said. properties being ~ 
more. fully described. In the. Oe ; 
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tory ade Spent anna. eee sched: 
hereto and by. this reference. made 
a part hereof * *. *,” He makes:a 
- further. finding: that: certain docu-- 
_ ments had been filéd including the — 
said tribal election, “the appr ais- 
ment” [sic] (inventory)' and ‘the 
voucher transfer of purchase money 
— in the amount of $5,880.10, in the 
hands of the Giapectiendent from 
the Tribal. -account to. the account, 
of the estate, all in keeping with — 


; the provisions © of the Act of De- 
| -cember 31, 1970. He then stated: 


IT Is HEREBY ORDERED, all. right, 
title and: interest. in said trust properties 


"as more fully described. in the inventory 
a attached hereto is vested in the Yakima 


Tribe, and the Superintendent of- the 
Yakima Indian “Agency shall cause to be 


made a. ‘distribution of the trust. fund 
go deposited to the heir or devisee. en- 
| titled thereto. in keeping with the order 
of distribution ‘of March 31, 1972, aes 


Ze (Italies supplied. oe 
On July 17, ‘1974, Philip. Bren- 


| dale,: ‘as*the. Executor of the Estate’ 
of Caroline. B. Charles, deceased, 


filed a petition for reopening of this 
probate. reciting that. 
Charles, who. was. the. sole devisee 


of this. decedent, had died. June 25, | 


1979, leaving. a will by which she 


had named the. petitioner as, execu- 3 


| tor and as. her sole’ devisee. 


He alleges that the order bt £ dis. | 
issned 
| March. 31, 1972, required. distribu-_ 
tion of the % interest m1. the. allot- 
; ment of Mary: ‘Charles: to the said . 
. Caroline subject” to~ ‘the “Yakima 
Tribe’ s option to purchase. He fur- 


tribution * in this. estate. 


ther alleges that the appraisal for 


~ the* purpose of fixing the probate 
fee 1 in’ y this estate was computed: as a 


OF ‘THE: ‘DEPARTMENT OF THE INTERIOR | 


Caroline 


(s1 LD. | 


of November 23. 1964, the. date of 
death. of this: decedent: that the Ad- & * 
ministrative Law J udge. confirmed _ 


the purchase on May 12, 1972, with- : 


‘out hearing or notice to Caroline BR. 
Charles, then’ still living; and that — 
_ the only notice Caroline:B. Charles | 
received regarding the purchase was — 


that certain moneys: had been’ 


credited to her account. by. the . : 


Superintendent. — 


The principal allegation is that at 
: the time the tribe elected. to take the 
| ‘interest, from Caroline Charles; al- — a 
~ most. eight years after the death: of 


this: decedent, the value of the xy | 
interest to tA taken had increased 
six-fold. He shows that no hearing — 


or opportunity for the taking of 


evidence as to oe market value” 


was provided. 


The allegations in the petition io: 7 
reop ening are substantially the - 


- game as the allegations contained in 
_ the complaint in the civil action 
filed in the United States: District 
Court, Brendale, 


| Executor Vv. 
United States, : supra. He asks that | 


relief be granted and that the tribe 


be required to pay the fair market 


value as determined | by an Adminis- 
_- trative Law J udge after ‘appraisal — 
pursuant to the ‘provisions of the 


Act of December 31, 1970, supra. 


| But the pleadings are Tinited to. the ee - 


3g interests in the allotment. of 
Mary Charles, AL. 4244, 0 | 
The ‘following’ additional: find 
ings aremade: > 
“4. This’ Btooeeding i js one Saphers 
possible manifest injustice has oc- 


eurred :-which:may. be: corrected. by | 7 


further: procceangs: after: uy isea 7 


“ESTATE, OF MORRIS: De (Ky CHARLES” 
_ (YAKIMA. ALLOTTEE. NO. 4247, DECEASED) 


Z ae 


_ September 1 2, 1974 


| ing cpatnans io, 43. Cr R. . 5 and 43, 


CFR 4.242.(h).” 


-% 2, If further | ee in. » the : 
Estate of. Cecelia. Smith (Borger), 
. Deceased. Probate No, E. 182-59, 
after reopening, confirm the ree- 
| ord before the Board, the inventory a 
of the interests in “he allotment of — 
— Mary Charles vested in. this dece- 
dent at. his death will. be increased: 
by %. The order of distribution. 
therein will be modified nwne pro 
tune accordingly making additional. | 
distribution of -a Yq interest in the, 
allotment. of Mary. Charles to this 
decedent... 7 
8. The reopening: of this proceed: be 
at ing -will- then: be necessary .and 
; proper: to make the additional inter- 


est available in this estate to the 


oe Yakima Tribe under the > Acct of D De- | 


— cember 31, 1970, , Supra. - 


ae 4, Ne otice is taken of ae ie in | 
the’ Estate of Caroline J. Oharlés 

i ag (Brendale) , Deceased, Probate No. 
IP PO 48K 74, and the showing | 
there that. on F ebruary 28, 1974, the 
Saline Tribe did elect to takes the 
ye interest in the allotment of Mary | 
_ Charles as it appeared to-vest in. _ 
—_ Caroline B. ‘Charles by the: will of 

~ Cecelia. Smith (Borger), deceased, 
= rather than by the will of Morris 


(BK) Charles, the. decedent 


; ‘hprein gdh, a 
5. Notice i is flee that: the: Tribe 


ing of all of the. inter ests a aele | 
in this estate nune pro tunc.is deter- 
mined. to be the date of the entry. of? = 
the Supplemental Order of Distri- — 
bution by J udge ‘Montgomer y. Os, | 


May 12, 1972. | 7 
6. No. ce opportunity has: = 


been afforded to the parties in inter-._ 
_ est herein to present: evidence of the 
value of the land interests. Lacking 
a written and signed stipulation as. 
- to fair market value after appraisal | 
a hearing should be held by Judge. 


Montgomery, after notice of not less. 


than 20 days, to. receive evidence to 
. support a finding and judgment of — 
the fair market value of the dece- _ 
dent’s entire 14 interest in allotment 


No. 4244 of Mary Charles to be de- 


termined as of the date of taking - 
by the Tribe, May 12, 1972. | 
4. The funds from. is Tribe here-_ = 


tofore received in the account of this : 


- estaté should be credited to and con-’ 

sidered to apply as payment or part 
payment of the fair market value — 
for the decedent’s entire 14 interest. ~ 
in the allotment. of. Mary. Charles. * 
- when the value.is determined. _ 


8.. The title to the, ce fnterest in. ? 


the allotment of Mary, Charles ins. 


cluded i in the inventory of this Es- 


: tate was vested in the United States — 
in Trust for the Tribe by: the Sup- 
. plémental Order of Distr ibution en- 


| tered on May. 12, 1972. 
fas filed a general written election — 


to take and pay for all interests | 
which: may ‘become available to it on 

_. the ‘Yakima, Reservation under the 

oe provisions of’ the Act of ‘Decem- 

Ve ee 31, 1970, supe: The date of talk 


9. The title to the padi iceal % 
interest in the. allotment of. Mary — 
Charles is vested in ‘Philip Bren- | 


dale’ as successor in ‘interest under 7 
the will” of Caroline Abe 


eiegurcs deceased, airiaiee oe 7 


Charles a 
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ber 31, 1970, supra. 


“10: Within: the ° ‘scope of the init 
quiry.- permitted by ‘the findings 
herein, nothing herein shall prevent 
proceedings to be conducted ‘i in this 
_ probate, simultaneously with those 

in the Lstate of Cecelia Smith (Bor- 
ger) and the Estate o f Caroling Je 
Charles’ (Brendale), nor shall’ any-- 
thing herein: prevent the successive 
elitry of those orders and decisions’ 

“lhecessary to. modity and correct‘all- 

errors: » found im. plated eae 
. - NOW, THEREF ORE, by virene 

OE: the ‘authority: delegated to the 
— Board of Indian Appeals by the 

| Secretary of the Taterior, Bs CF ee 
_ 4.1,itis ORDERED: : | 


ae ‘That the probate of thé: Estate 


of Morris A. (EE) Charles, ° ‘dé- 
ceased; shall be. reopened: by J udge 
good 


2 Montgomery except ‘upon * 
e cause shown for not: doing: s0; and 


“0: Phat if this. ‘estate is teopensd _ 
Bie lations’ were ‘published! in 39 ER: 


31635 in final ‘form; effective. Sep- | - 
tember’ 30; 1974, ‘as to all’ ‘pending | 
matters arising under the Act’o of De- 


. a udge Montgoniery’ ‘shall, | 
(a) -Forthwith isstie‘an order’ to 


the Superintendent: of the Yakima | 
Agency’ to ‘procure an appraisal by 
competent. appraisers of the Allot- 
ment of. Mary Charles No. 4944 de- 
scribed as. the SW Y sec. 8, T. TN, 7 
R. 13 EB., Willamette | ‘Meridian, 
Yakima. Coun, Washington, to de-. 
termine its value as of May. 12, 1972. 


: There shall be. a written. appraisal 


~ report to be retained at the Yakima — 
Ageney. subj ect; to. inspection. and. 


copying. ‘by, interested ear AD 
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the decision of J ide ‘Mohtgoméry’*“suinmany’ ‘shall ‘Be’ ‘filed “with the. 


on February 12, 1974, subject to the 7 

sae rights: ‘of the: Tribe: in - this estate’ 

3 arising out of the: ae of ‘Decent: 
= ' filing of the reports 


J udge and furnished by the ap: 
praisers: ‘and distributed: to! all ‘par 
ties in interest immediately itpon the _ 


‘(b) Mail a copy of the abdve onder 
to the petitioner’ s attorney of rec- 


ord ‘who may’ procure-an: ‘independ- 


ent appraisal report if he so. desires, 
anda summary of*any such report — 
obtained: by hint shall be filed with 


the Judge and. distributed to _ | par con 
ties j in interést'; one | 


“(e): Deteritiite: the’ fair’ riiaelgat 
value of the interest shown to have 


been | held by’ this decedent: ‘at his 


death afterthe “filing of the® ap- 
praisal report procured by the Su- 
perinténdent: and: ‘any: ‘report: sub-_ 


mitted: by the petitioner. Fair ‘mar- te. 
ket ‘value may ‘be: determined § upon 


stipulation entered into in writing 
and: made’ part of the record; or if 
no stipulation” is® “offered; ‘he may 
make a ‘determination’ after ‘a full 
hearing, after notice, wherein: each - 


party ‘shall have’ full’ opportunity _— “ 
_ -to present evidence: of value;’ BG ah 


3. On August 30, 1974, new ‘regu- as 


USC 8607).  Thiasé: appear ‘ag a 


new addition to 43 CFR 4 subpart D_ 
7 beginning with § 4.300, After the ef- 


fective date of these regulations, if 


| the Tribe wishes to defer Payment 


ket ae at 20 days following | 
entry, of. the. decision. as to. value oo 
under the. new ‘regulations, it, may ae ey 


ptTT ESTATE | 
= tinnaly ‘patito’ ‘ths’ J vide for the 
entry | of | an order providing | there-_ 

| for. - 


ITS FURTHER ORDERED as 
that he:shall issue:a. decision: final 
for the Department: subject to the 
‘right. of appeal | as. ‘provided in, 43 : 
. CFR 4. ‘subpart . D, but. the require- 


ment for the. fling ofa petition: of 


: tebearing prior to appeal i is waived. 
This decision is final for th ‘the De- | 


| bertmient, of Interior. 


“Dav J. ‘McKeen, 


6 hief Administrative e Judge im oe: 
7 Mr. Actuir w. Kirschenmann 
Attor ney ati Law. . 
Yakima. Legal Center 
808 ‘Kast “D” Street 
7 Yakima,, ‘Washington 98901. 


Dear Mr. Kirschenmann : 


TL CONCUR: 


: ‘Ars expe. H. Wirsox, ae 
| Administrative ee - a sit 


APPENDIX A. 


uta ae 


Yakima Indian Agency — 


% ‘Toppenish, Suugeaer 


| RE: ‘Cecelia Smith Vergote | 
| Yakima. No. 4161 


| Dear Sir: 


Please examine the roll of tribal 1 mem- | 
bership prepared under the Act ‘of. Au-- 
gust 9, 1946 (60. Stat. 969), and advise 
‘whether the following named - individ- . 


| uals, who appear: to be probable heirs in 


this estate, are enrolled members of the 


Yakima tribes, of 14 or more degree of 


Indian. blood of such tribes, as required | 


by section 7.of that Act: 
Mary Andle, Niece: 
- Caroline Charles, Niece 


* Morris Charles, Brother. 
- Frank (Phillip) Charles: “(born 1898), : 


- Nephew 


_ YAKIMA, _ALLOTTER NO,. 4247, DECEASED) 
ee a _ September. 12, 1974, 


> February 6, 1959 a 


“Rosa Mamié' Cashner Simmons’ "(Rose sen | 


(/Mitenell). ‘Niece: (adopted) - 
Sincerely, | 
oR, J. ‘Mow reomery," 
Sues ae - Heaminer of. Tuheritarice 
“RIM: nb’ Rae. SRD ‘ 7 


‘I certify that the above named persons — 


are not eligible as. required by ithe said . 


‘Act: to ‘inherit in the above estate. EX- 
‘CEPT Morris Charles (14 Yakima) and. 
-Caroline Charles’ (4% Yakima), whom are 
. eligible as ‘required ‘by: the said ‘act to 
inher it’ in. Bene above’ wae - f 


"APPENDIX Bo 


apn 1, 1969 0 


aa eS: 
1 


. Assistant Commiacdones of Indian Affairs’ | 
‘decision’ of August. 6, 1968, which upheld 
the Acting Deputy Assistant Commission- , 
_ er’s affirmarice of ithe action taken by the 
Yakima Tribal Council to lower the Yaki-- 
ma blood degree of Caroline | B. Charles 
from 4 to % degree. You base your ap-_ 
‘peal ‘upon. your belief that: the tribal : 
a “council's ‘action in correcting the degree 
* of. ‘Yakima. blood ascribed ‘to your client _ 
was of a judicial nature. rather than 


the mere rectification of a clerical error . 


- in the membership: records. | 


AS part of its, internal sover eignty ana : 


_ in the absence of express statutory pro-- 
visions or Federal regulations. to the 
| contrary, the Yakima Tribal Council has 
full power to correct clerical errors af- 
fecting the descent and distribution of 
- the property of its members. More than . 


that, the Yakima Tribal Couneil would be 


7 remiss in its responsibility to all of the 
tribal members were errors affecting: the 
" descent and distribution of property of 


the members not corrected. N othing i in: athe 
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Act of ie 9, 1946 (60 Stat. 


prohibits the. tribal council from. making 


eorrections of . ‘clerical . errors and the 


policy of the Bureau of Indian Affairs, as 


_‘Andicated in. ‘the Acting Assistant ‘Com- 
‘missioner’s letter of August 6, would: not 
operate | to prohibit such corrections of | 


«clerical errors. 


. We eoneur in the. Reine Aenistant 


‘Commissioner’s finding that tle tribal 


‘council’s procedure in. changing Miss | 
- Charles’ degree of Yakima. blood was — 
inadequate inasmuch’ as no follow-up at-— 


tempt was made to locate her 'to advise her 
of the change. However, the responsibility 


_ for keeping tribal governing bodies ‘ad- 
“vised of current addresses necessarily lies — 


‘with the tribal members themselves and 


the Yakima ‘Tribal Council cannot be held 
solely responsible for not ‘knowing the 
whereabouts of your client. Your client 
apparently neglected to inform the postal 


authorities of her change of address. and 


as a result, the.letter addressed to her _ 


by the tribal council could. not be for- 
warded to her. In any event, this lack 


of proper notification was remedied. when 


Miss. ‘Charles. was: offered an opportunity 


7 ' to ‘present. evidence bearing on. her blood. 


| degree to the. Commissioner. - 


Your client was enrolled under the 7 pro-_ 


visions of ‘Section l(a) of the Act. of 
. August 9, 1946, : which pertains. to the 


enrollment. of Yakima. allottees, That ac | 


tion does” not require . the. minimum 
“possession of any degree of Yakima blood 
“as a prerequisite for enrollment. 

_ Your contention that ‘the Commissioner 
of Indian — Affairs had confirmed | Miss 
: Charles’ degree of Yakima blood by ap- 


proving the ‘supplemental. roll which con- a 
for appropriate disposition tio the: Com- 
“missioner of Indian Affairs,’ who’ has 
 jurisdictionover proposed modifications _ 
in the blood quantum: shown ‘for indi- ~~ 


tained. her name. cannot: be upheld. The 
Commissioner approved | her enrollment 
because ‘she was an original allottee and, 
“therefore, | met the provisions | of Sec- 
‘tion 1 ( a). 


‘The record indicates that i in hee appll- | 


a for enrollment with’ ‘the Yakima 
Tribes dated a uly. 27, 1955, your. client 


claimed only WB degree Yakima blood. 


“DECISIONS: OF THE DEPARTMENT. OF . THE 
969), 


‘which authorizes: and directs the prep- 
aration.of the Yakima. membership . roll, » 


©8038 «EB. 


INTERIOR ‘Ist ID. 


. The Yakima-Tribal Enrollment Commit: | 
tee erred when it enrolled her as 4 


degree. Yakima: ‘and yy degree Nisqually. 


When. your - client was notified by the : 


Chairman of that committee on Febru- 


ary 28, 1956, . that her application had — 
‘been. accepted and: that ‘she. was. found . 


to. possess. 14 degree Yakima and - Vy 


degree Nisqually. blood, ‘she should have. 


advised the enrollment. committee of its 


error. The letter dated February 28, 1956, | 
specifically allowed 30 days for correc- 
_tions to be made on the ‘findings of the | 
enrollment committee. Miss Charles did 


not advise the enrollment ' committee of 
its error and allowed that error to go | 
uncorrected for. years, accepting those 
benefits that should rightly have. accrued 


only to those members of the Yakima 


Tribes. who possessed at oer ye degree | 
Yakima blood. : 

Based on the feuszsiite we conclude | 
that the determination of the Acting As- — 
sistant Commissioner should be = _Sus- 


tained. Your appeal is dismissed. . 


Sincerely yours, 
| Harrison LorscnH, 
o, Assistant Seoretary of the Interior, . 


"APPENDIX C. 


November U1 1960 


Mr. Arthur Ww. Kirschenmann ee 
Attorney at Law ie So 
“D” Street 
Yakima, Washington 


Dear Mr. Kirschenmann : 


This ‘replies’ tO your letter of ‘Octo: 
ber 31, 1966, transmitting therewith an 


“appeal by Caroline’ Charles, * Yakima | al- 
lottee No. 4240, ee 


We have today refered this: ‘matter | 


viduals on the Yakima.-roll prepared pur-. 
suaut to the Act. Of August, 9,. 1946, 60 4 
Stat. 963. | 
_. We are. also. a a. copy of this 
letter to’ Hearing Examiner Montgomery 


"  $/81/72: 
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“ESTATE. OF RUTH NAHCOTATY (WILLIAMS: OR. 


"DAUKEI) (DECEASED CADDO ALLOTTER, No. 19) , 
a ee a Coniemier 12, A974 ee ae 


50 that” he will be" pavised that: Miss - 


Charles-is. appealing from.the redetermi-— 
_ nation.of-her Yakima. blood quantum. and. 
will: therefore be. able to coordinate his - 
handling of the estate of. Morris, ‘Charles 


with Miss Charles’ s’ appeal. 


‘Sincerely yours, tak | 


“‘Duard R., Barnes, 
Assistant Solicitor, 


Appeals & Litigation. | 
. This is the last information we | 
_ . have. in. the record regarding the. appeal. 


However, ‘Tribal | Operations in the Cen- 
tral Office in Washington, D, C. advised 


this office on 8/24/72, that the appeal had 


deen denied by the BIA: 
| ae 8 SR Montgomery, 
H alae de EHoaminer, 


7 ESTATE OF RUTH NAHCOTATY 
(WILLIAMS OR DAUKEI) . 


Om CADDO ALLOTTEE - 


| . No. Ass 
3 IBIA 105 


Appeal from an: “haministrative ‘Law 


Judge's decision denying petition : for - 


=) rehearing: 


-ARRIRMED AND DISMISSED. 


2 1. Indian Probate: : Rehearing: Timely 
Filing——370. 1” 


| A petition: for: rehearing: filed with an 


Administrative Law. Judge. was properly 


denied by. the J udge where the petition 


was not filed within the period pr escribed 
| ae the Eee ner 


APPEARANCES: “Leroy conn ‘Wil- 7 
liams, appellant, pro se, J ustus Hefley 


| 40r, Conta, | Ruth Williams, appellee 


Ruth © 
-Daukei), hereinafter. referred to as’ 


oo the decedent’s 
testament, filed Be. petition, for re- 
hearing 3 in the matter under date of 


OPINION. BY ADMINISTRA. 
TIVE JUDGE WILSON | 
-INTERI OR BOARD OF 

INDIAN APPEALS. 


tae Irwin ‘Williams, herein | 
after referred to as appellant, ‘has 


‘filed with this Board an_ appeal 


from an. Administrative Law © 
Judge’s denial of his. petition for 
rehearing. According to the record, 

-Nahcotaty (Williams ~ or. 


the decedent, died testate July 24, 7 


1978, at. the age of 72, a resident. oe . 
the State of ‘Oldahoma: A hearing 
owas duly. held and concluded at 
- Tulsa, Oklahoma, on. December. 7, 
1973, for the purpose of ascertain- _ 
ing the heirs at law of the decedent, 


considering claims against the es- 


tate, if any, and to probate the pur-— 
>, ported last will and: testament ¢ dated 


‘Decided d Seplomber if 197 F September 1%,. 1971. 


Thereafter, on ‘Dedomber 9 28, 197 3, 


| Administrative Law J udge John F. 
‘Curran issued an Order Approving — 
Will and Decreeing Distribution. 
| The said Order became final on Feb: — 


ruary 26, 1974. a ” 
The A Rae one e of the dees | 
last will. and j 


May 81,. 1974 alleging in apport 
thereof the following reasons : | 
“eee request. an, order for rehearing 


in ae above estate in “order ‘that. a8 may : 
submit new | ‘evidence. I will supply. wit- 


“nesses who will ‘testify that ji was the in- 
tention of my mother, Ruth Nahcotaty to. . 


will ‘me-the property described as W/2 . 


_NE/4, NE/4 NE/4, NW/4‘SE/4.NE/4, S/2, 


 NE/4 SE/4 ae we NR FH a". 
_ NE/4, IS/2. 8/2. N/4. NH/4 SE/4. NE/4, 
NZ: N/2 NE/4 NH/4 SE/4. NB/4, N/2 8/2 7 
a SH/4 NE/4, N/2 SE/4 ‘SE/4 SE/4 NE/4, 
Sw/4. SH/4: SH/4 NE/4 and: 8/2 Sw/4. 
SH/4 NB/4 of ‘Section 27,: ‘Township 8 
North, Range 12 West of the Indian Meri- 
containing: 157.50 


-dian, in . Oklahoma, 
acres, more or less.. I. also. have witnesses 


my daughter coerced by. ‘mother to make 


a will naming her beneficiary to said. 


propery under threat of bodily harm. 


“The Administrative A) udge under 
lets of June 14, 1974, denied appel- 
lant’s petition for rehearing on the | 


‘following grounds: qd) ‘the “Mo- 
tion for Rehearing” was not timely 
filed and the Order is final and con- 


‘elusive, and cannot be modified or 
vacated (43: CFR 4.941). Further- 


more, the movant testified that he 
had no ‘obj ection to the will “because 
after I talked with my mother, why 


-. she told me what she would like. to : 
have and what she wanted, and at_ 


- first I was a little hesitant about it, 
but after considering it was her will 


and her wishes SO then I know that: j 
- _partment. 


she did it.” 

It is from the foregding cone of 
‘June 14, 1974, that the appellant, has 
| appealed to this Board. 

[1] An examination of the ‘icord 


clearly” indicates that the petition | 


for rehearing was not timely filed 
with the Administrative Law Judge 


in compliance with 48 CFR .4.241 i 
and that the Administrative Law - 


8 IBMA 319 


Judge properly denied the petition. 


The Department has long adhered . 
to the rule that a petition not timely ag 
filed is subject to dismissal. In the 


case of Agatha Quiltairre. (Qual- 
_ tee), TA-114 (January 11, 1954), it 


DECISIONS ‘OF THE ‘DEPARTMENT OF THE INTERIOR | 


eae t CONCUR: 


— 


ivi held chats a petition for caliente 
ing filed with an. examiner of in- — 
heritance:was properly: denied by 
the examiner ‘where the petition was — 
not filed within the ‘period pre-— 


scribed by the applicable regula- _ 
tions. See .also: Hstate of Henry 


who will testify that Cynthia Williams, — Amauty, IA-879 (July 17, 1959). 


‘Having considered the appeal, the 


Board can see-no compelling reasons 
‘to deviate from the: rule heretofore 
adhered to by the Department. Ac- 
‘cor dingly,, the Administrative Law — 
Judge’s decision denying’ the appel- — 
_ lant’s petition for. rehearing should 
_ be. affirmed and the a dis- 
‘missed.’ 


NOW, THEREFORE, co ce | 


4.1, the order of the: Administrative 


| oo Judge, dated June. 14, 1974, be 
and the same IS HEREBY AF- - 
FIRMED and the appeal herein IS | 
DISMISSED. _ 


- This: decision. is final fo for the De- 


oe Hi. Warsow, 
Administrative J ge 


Davin J. McKmn, a ha eee 
Chief Administrative J udge. 


EASTERN ASSOCIATED COAL 
CORPORATION — 


Decided —— 12 197 


Appeal by Eastern. . Associated Coal 
Corporation from a decision upholding 
the validity of a section 104 (a) closure 


[81 ED. . & 


of the authority ‘delegated. to the | i 
Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR 
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order and dismissing an Application _ | 
HOPE : 


for Review in Docket, No. 
73-387. | | 


| Astrea. 


1. Federal Coal Mine ‘Health and 
Safety Act of 1969: Closure Orders: 


- Imminent Danger ee 


Hvidence of a loose, drummy,. sagging 
coal roof, which an inspector reasonably 
believes may fall at any moment, is suffi- 


cient to warrant the conclusion that the . 


danger of root collapse was imminent. 


| APPEARANCES: Thomas E. Boettger, 
Esq., for appellant, Eastern Associated . 
Coal Corporation; J.. Philip Smith, | 


Esq., Assistant Solicitor, | Mark M. 
Pierce, Esq., for appellee,. Mining. En- 


forcement and Safety Administration. . 


- OPINION. BY ADMINISTRA- 


LIVE JUDGE DOANE | 


INTERIOR. BOARD OF MINE 
OPERATLI ONS APPEALS: 


_ Eastern Associated Coal. Cor- 
poration (Eastern), appeals to the 
- Board seeking the reversal of an ad- 
- verse decision in Docket No. HOPE 


73-387 upon its Application for Re- 


view of an imminent: danger with- 
drawal order issued pursuant to sec- 
tion 104(a) of the Federal Coal 


Mine Health and Safety Act of | 


1969. 30 U.S.C. .§ 814(a) (1970). 


- Inspector Jules Gautier issued the 


_ closure order at. Eastern’s Kopper- 
ston No. 2 mine and cited the, fol- 
| lowing condition :. : 


Loose ieee aces coal roof at 16088 | 


rock ribs were observed in the 6:left new 


= way from the. entrance to the exit a total ; 


a distance of 700 lineal feet, (Govt. Bx, 1.) 
560-370—74-—3 | 


‘ EASTERN. ASSOCIATED. COAL CORPORATION | 
September 12, 1974 — | 
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The Administrative Lae Judge - 
set. forth findings of. fact,. -conclu: — 


sions of law, anda‘statement of rea- - 


sons supporting’. his decision in-con- 


formance with, requirements of the _ 
Administrative Procedure Act, 5 


U.S.C. § 557, and under our desi: 
sion in Asiocineed Drilling Co., Ine., 


9 TBMA 95, 80 LD. 317, CCH Em- 


ployment: Safety and Health Guide, 
par. 15,747 (1973). In. its brief: on 
appeal, Eastern makes several .al- 
legations of error, which, with but 


one exception, are without merit and 


too insubstantial to require discus- 


sion. Eastern contends-in substance — | 
that the Judge was in error and 


could not adequately support his ul- 
timate finding of fact, numbered 12, 


wherein he concluded that the loose | 
coal roof cited by the inspector — 


“* * * could reasonably be ex- 
pected to cause death or serious phy- 
sical harm before it could be 
abated.” 7 
eal Cone am Bastern’ S. are 


ment, we think that the Judge’s find- 
ing is supported by the record. As _ 


the J udge pointed. out“in his. opin- 


ion, the credible evidence reveals 
that a portion of the roof was sag- 
ging and that a sound vibration test 


by the inspector showed the roof to 
be “loose and drummy.” (Dec. 3.) 
Moreover;Inspector Gautier clearly 
indicated that in his judgment ‘the ~ 
roof could fall at any time. (Tr. 17.) _ 


Accordingly; we find on the basis. 
~ of this record that a reasonable man, 
given a qualified inspector’s educa- 


tion and experience, was warranted ~ 


in concluding that a roof fall was. 
imminent, that is to say, it was like- 


- FIRMED. 


5380 
| ly to oceur at any moment: See free- 
man Coal. Mining Corp., 2 IBMA 
197, 80 LD. 610,.CCH Employment 


; Safety and. Health. a par, 
16 B6r GN : = 


ORDER 


- WHEREFORE, -pirtgaaat: to’ the 
athens ity delegated to the Board by 
the Secretary of the Interior (43 
CFR -4.1(4)), the decision in the 
above- entitled docket Is A¥- 


aa Die Doane, | 
<, Administrative ¢ Judge. 


T cONCUR: 


C. E. ee Je, 
oe eee Judge. 


DUNCAN MILLER | 
i TBLA 128 
“Decided September 12, L9G 


Appeal from a decision by the Eastern 
States. Office, Bureau of Land Manage- 
‘ment, dismissing appellant’s protest 
against the rental rate on noncompeti- 
tive oil and gas lease on acquired lands 
- ES 12940. 


Affirmed. 


1 Mineral Leasing Act for is Aeaitie 
- Lands: Generally—Oii and Gas 
Leases: Acquired Lands Leases—Oil 
and Gas Leases: Future and Fractional 
Interest Leases—Oil and Gas Leases: 
‘Rentals ° | 
- Where the United States owns 100 per- 
eent of the gas. and 50 percent of the 
oil in a tract of acquired land, rental for 
an oil and gas lease on such land will 


DECISIONS OF “THE DEPARTMENT OF THE INTERIOR 


[ 81. LD. | 


be ‘based on the larger. fractional inter- 
est- owned by. the United States, and not 
on an average ‘of the’ separate fractional 


| interests. 


APPEARANCES: Duncan Miller, ee a 


Be. 


OPINION BY y ADMINISTRA. 
TIVE JUDGE HENRIQUES 


INTERIOR BOARD OF LAND 
APPEALS. 

‘The drawing entry card filed by 
Duncan Miller in the October 1973 
simultaneous filing procedure, List 
73-10, of the Eastern States. Office, 
Bora of Land Management, was 
granted first priority to Parcel 11 
containing 1,189.98 acres of acquired | 
lands within Kisatchie National _ 
Forest, Natchitoches Parish, Lou- — 
isiana. Within the allotted time 
after notice that payment of the first 
year’s rental of $595 was due, Miller, 
under protest’ because of the United 
States having only 50 percent of 
the oil in the leased tract, submitted 
the required payment of S595, Lease 


ES 12945 was issued as of Febru- | 


ary 1, 1974, for the described area of © 
1,189.98 acres in which it was stated. 
the United States interest as to oil 
is 50 percent and as to gas is 100 
percent. } 

On February 14, 197 4, Miller re- | 
iterated his protest, which the East- 
ern States Office, by decision dated © 
April 1, 1974, dismissed. An SppCae 
to this Board followed. | 

Appellant argues essentially that. 
the rental charge should be based. 
only on the 50 percent interest. of 
the United States in the oil because 
oil is the most reasonably expected | 


tetanonle production fora, the 


leased lands. He gives. no. authority 


to support his contention. 
The Mineral Leasing Ket for Ac- 


: quired - Lands,. 30..U.S.C.. § 352 


: (1970), provides- that. oil and gas 


deposits in. acquir ed: lands shall be 
— leased under the same conditions as 


contained: in the. Mineral Leasing 
Act, 80 U.S.C. § 181 et seq. (1970). 
— Section 17 of that Act, 30 U.S.C. 


§$ 226(d) (1970), provides that all 


leases of oil:and gas lands. shall be 


conditioned upon payment of rental — 


of not less than. 50 cents per acre 
annually. 


[1] The 2 at: 43, CFR 
3103.3-8, provide that rentals and 


: royalties payable for land in which 
the United States. owns an un- 
divided. fractional interest shall be 


in ‘the same. proportion to. the ren- | 
tals and royalties provided by the 


regulations as the undivided frac- 


tional interest owned by the United | 
States in the oil and gas is to the 


full interest. We construe this to 


mean that if the United States owns — 
50 percent, of both the oi] and the 


_ gas, the rental charged for a non- 
competitive oil and gas lease would 


be 50 percent of the 50 cents per 


acre annually. But in the situation 
where the United States owns 50 
percent of the oil and 100 percent of 
the gas, we do not construe the reg- 

ulation to mean. that the rental 


- should be based on. an average of the | 
different interests owned by the 
United States. Where the United | 


States owns 100 percent of either 


the oil or the gas, the rental will be. 


charged at the © regular per acre rate 


UNION CARBIDE CORPORATION 
| eh enrenier 12, L974 


| We CONCUR: 


of 50. cents. enaciy Authority 


does not. exist under the mineral: - 
leasing laws to issue leases. for oil 


interests separate and apart from 
gas interests. Of. C ontinental Ou 


a Company, 74 LD. 229 (1967 ). 


Furthermore, we point out that . 
where horizontal segregation has 


been made in oi] and gas lease, the 
resulting leasés are chargeable with 


reital based on the surface. acreage, 
even though this entails double ren- 
tal payment for the land involved. 
Buttes Gas & Od pa 13 


IBLA 125 (1973). 


.. Therefore, purstant to aha: Que. 
thority delegated to the Board of 


Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1,. the deci- 
sion n appealed from i 1S: affirmed. 


ere E. aos, 
ae TsaaaN J aca 


Marrin Rrrvo, 7 
Administrative Judge. 


| Epwarp W. ‘Srvesine, ‘3 
| Administrative duage. 


UNION CARBIDE CORPORATION | 
8 IBMA 314 


Decided September 12, 1975 | 


Appeal by Union Carbide Corporation — 
from a decision by an Administrative 


Law Judge dated March 28, 1974, as- 


sessing penalties in the cameat $2,400 | 


‘for violations of the Federal Coal Mine 


Health and Safety Act of 1969, under | 


~ Docket Ho. CEES, 


032 DECISIONS 


Affir med. 


OF THE. 


2 Federal Coal Mine Health and 
‘Safety Act of 1969: / Appeals: Gener- 
ally | 


The decision in United. States Vi aa 
Coal Company, 493, F.2d 285. does not bar ; 
| enforcement of section 304 (a) of the Fed- 


eral Coal Mine Health and Safety Act. 
30-U.8.C. § 864 (a). } aoe 


9. Federal — Coal ‘Mine ‘Health ie 


Safety Act of 1969: — ‘Gener- 
ally ce 


The decision in: United. Ss tates. Ve. Finley 
Coal Company, 493 KF 2d 285 relates solely 7 


to the regulations codified at 30 CFR 


75.400 and does not invalidate any other 
regulations codified in other sections | of 


30. CLR Part. 75. 


| APPEARANCES: Benjamin D. isis; 
Esq., for appellant, Union Carbide Cor- 
poration; John H. ‘O'Donnell, Esq., for 


appellee, Mining Enforcement and 


Safety Administration. e 


OPINION BY CHIEF > ADMIN. 
ISTRATIVE JUDGE ROGERS 


| INTERIOR BOARD OF. ‘MINE 


OPERATI ONS APPEALS 


— Aet of 1969 (Act)? involved.in ‘this 
_. appeal are listed in Order of With- 
drawal No. 1 HSC, April 7, 1971, 


issued at Union Carbide Corpora- 


(Union Carbide) Morris 


tion’s 


Fork No. 7 Mine. A‘ hearing was— 


held before an Administrative Law 
Judge (Judge) on May 8, 1978, at 
ane a vee ‘In his 


IPL, 91-173, 83 Stat. 742-804, 30 US. Cc. 
§§ 801-960 (1970). . 


DEPARTMENT OF THE INTERIOR 


‘181 LD: 


initial decision, the Judge sessed: 
penalties, inter alia, for violations 


of 80 CFR 75.301, 75. 302, » and sev- 
eral violations of : 5.400.- 


Union. Carbide’ s sole’ annbention | 


on-appeal is that no penalties should 
have been assessed on the ground 


that’ :the . above-cited: regulations 
were invalidated: by the decision in 
United States v. Finley Coal Com- 


pany, 493 F.2d 285 (6th Cir. 1974). 


‘The Mining Enforcement and - 
Safety Administration: | (MESA) 
contends that the J udge’s decision 
should’ be affirmed on the ground 
that the decision in Finley, s supra, IS 
not applicable to the regulations | 
charged to: be violated i im the bres- ck 
ent: case, 5 | 

~The Board notes first that Union 


Carbide does not dispute the. evi- 


dence presented by MESA at the 
hearing i in support. of the violations 
charged ; nor does it take issue with , 
the J udge’s evaluation of this evi- — 
dence, or with his findings, conclu- 


‘sions, or individual assessments, 
| _ Union. Carbide’s- appeal is based 


solely. on ‘the decision in Finley. As 
The alleo ed v iolations of the Fed- 7 
~ eral Coal Mine Health and Safety ~ 


discussed. below, the Board con- 
cludes that, Union Carbide’s reliance 
on Finley is misplaced and that the 


decision ; eo eee from should ‘be 
_afiirmed., : 7 


The © eines | ‘charged “and 
proved against Union’ Carbide re- 
lated. solely to the statutory provi- 


sion, section 30£(a) of the Act, 30 


US.C. § 864(a), prohibiting ac 


- sumulations of coal. and coal dust, 


and | not to sections T5 400-1 or 


0. A00-2 of the regulations. ak 
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HUDSON. INVESTMENT COMPANY, Er rir 


53 


8 eptember 18, 1974 


Ty ii our. ‘opinion, ‘thes dsciion : 
in Finley i is limited to invalidating 
two regulations: 30 CFR 75.400-1, 

a definitional section, and 30 CFR 
75.400-2, ‘requiring a program: for 
the er of coal and coal dust. 
It does not apply to 30 CFR. 75.400. 
which is a mere restatement of sec. 


304 (a) of the Act. requiring that 
coal and coal dust, as well as other 


~ combustibles be cleaned up and not 
; ‘Since it — 
is section 75.400, not 75, 400-1. or 
5 400-2, which was found to be Vi0-- 
lated in the present case, F inley is | 


permitted to accumulate.” 


no bar to enforcement. 


[2] In response to Union Car- 


-bide’s suggestion that the decision in 
Fag imbey applies also to 30 CFR 75.301 


and 75.302, we need only a from | 


| that decision: a - : 


. Only the eoeula tole codified at 30 ,OFR 


75.400 are at issue on this’: ‘appeal; We 
are not called ‘upon. to. consider, and we 


intimate no view concerning, the validity 


of any of the other regulations ‘promul-— 
gated in November’ "1970. ‘and. codified in 


other. sections ‘of 30. CFR, Part: By 


ORDER 


‘WHEREFORE, pursuant to the 
authority delegated to. the Board 


| ; by eckarsegs ola acs (43 : 


: 2 The Cotirt stated” ee eS . 
2 WYE! tg. equally | clear’ that the copula 


challenged in this” appeal : [75. 400-1 and 
75. 400-2] - were intended to be. amendments | 


and revisions of statutory standards. 30 CFR 
§ 75.400-2 imposes a requirement additional 
to. those imposed - by Congress in § 864(a) 


--[804(a) of the Act], The statute requires only | 


that coal dust be cleaned up and not be per- 
mitted to accumulate. ‘It does not require, as 


-did the regulation, that a ‘regular cleanup’ 


program be established, maintained and made 
available to the Secretary. 9. 


| Gener ally 


CFR 4, 1(4)), can 1g HEREBY 
ORDERED that: the J udge’s S deci- ‘ 


sion Is. AFFIRMED.. 


6. E. ‘Rocurs,, Jr. % _ 
Chief TN Judge. 7 


| iT: CONCUR: 


Day ‘Doans, - 
Administrative wee. 
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‘Decided September 13, 19 97h 


: ‘Appeal from. decision of. Chief, Branch | 


of Lands and Minerals Operations, Bu-. 


“Tea of Land Management, Portland, e" 


Oregon, rejecting. application OR 7654. | 


for issuance of an amended patent t to : 


an. Oregon. Donation. Land Claim.-: 
- Affirmed. “ Pane 
4, Surveys of Public Lands: ice ' : 


The rule of: priority in resolving an in- 
ternal: inconsistency’.onthe face of the. . 
‘Official plat of survey. is that the more. 
| reliable. calls for distance’ prevail over | 
the computation:of. acreage. bs 


2. Patents of Public Lands: Gener- 7 


ally—Surveys of. ee eee 


Where the extent of an Oregon Donation | 
Claim was determined in the issuance of 
the certificate and patent by the correct 


choice between the inconsistent distance 
calls and acreage computation on the of- 


- ficial plat of survey, the action was proper 


and did not constitute : a resurvey of the | 
elaim. 


oO. ‘Aplications eat Entries: hee: 
~ments—Applications 
Relinquishments—Federal Employees. — 


and. Entries: 7 


B34 


and Officers: Generall y—Public | 


Lands: Disposals — of: 
Regulations: S Generally 
In. the absence of proof of a general ad- 
ministrative practice to notify claimants 


who file notification of settlement claim- 
ing excessive acreage, and in. the absence 


Generally— 


of proof that the claimant was not noti- — 
fied, no error in the issuance of an Oregon 


- Donation Claim Certificate and patent is 
shown sufficient to overcome the presump- 
tion of administrative regularity, and 
sufficient to warrant an amendment ’ (of 
the patent. = ah : 


4, Rpriliatious: and ‘Entries: Amend- 
- ments—Patents of eee Lands: 
Amendments | 

| An application for Sonaicne of patent 


by. the successors of-an Oregon: Donation 
Claim patentee. is properly rejected when 


the applicants. request patent to land. _to 


which . the original settler was not en- 
titled because it would have exceeded his 
statutory. entitlement. - 


5. Patents of Public Lands: - Amend- 
ments—Surveys. of ‘Public. Lands: 


Generally 


When a patent was ‘esned in scneeniies 


' . with the duly approved survey at the time 


' of the grant, the rights-of patent amend- 
ment applicants are not altered or: en- 


_ jarged by the: acreage returns ina sub-. 


sequent private resurvey. 

6,. Administrative Authority: Estop- 
pel—Patents of Public Lands: aoe 
-ments—Title: Generally | 
Reliance ol erroneous notations in fed- 
eral and county land records can neither 
serve to divest. the United States of. title 
to . Jand, nor . _estop the United ‘States 
from denying: that title passed . or from 
concluding that » a. patent | cannot be 
amended to include certain land. 


APPEARANCES; Howard M. ener: 


stein, Esq., of Davies, Biggs, Strayer, 


Stoel and Boley, Portland, Oregon, for 
appellants; Robert H. Memovich, 


‘DECISIONS. so THE DEPARTMENT OF THE . INTERIOR 


[$1 LD, 


| Esq. and J oseph B. Brooks, Esq., Office . | 
of the Regional Solicitor, Department. 2 


‘of the Interior, Portland, 9 OFEEUE: for - 
appellee. | | 


OPINION BY: "ADMINISTRA. 
TIVE JUDGE THOMPSON © 


INTERI OR BOARD OF LAND = 
| APPEALS | “nt cb as? 


| en late 1969 the Baca of Land , 
Management (BLM), while con-. 
verting. land records to microfilm, | 


discovered that Lot 5. of Section 4, — 


T.1S.,R.1 W., , Willamette Merid- 

ian, ‘Washington. County, Oregon, — 
had’ Gover been patented, but was 
in_ federal. ownership..: After some | 
correspondence . with: the record | 
owners according | tO. Washington 
County land and tax records, the | 
BLM issued a proposed notice of 
classification of public land for 
transfer out of federal ownership, 
85 EVR. 6766 (1970), pursuant to 
the Public Land Sale Act, 43 U.S. C. 

§§ 1421-27 (1970). | 

- In. response, on’ ene 286, 197 1, 

Hudson Investmeiit Company and 
the other. applicants * filed applica- 
tion OR 7654 for issuance of an ad- 
ditional’ or amended. patent: to: in-| 


1The following parties, who nave joined as 
applicants. and appellants, assert ownership 


of, or rights under a contract for sale to Lot 5.: | 


Hudson Investment Company and Catherina 
Albino for Parcel No. 1 {part of Washington | 
County Tax Lot 3800, the major. portion of 
Lot 5 northeast of Walker Road):; Ruth:Realty 
Company, Oregon Hlectric Railway Company, . 
First: National Bank..of Oregon, Carl R. Win- 
dolph and..Windolph Brothers Investment 
Company for Parcel No. 2 (part of Washing- 
ton County Tax Lot 100, the. portion of Lot. 5 
southwest. of Walker. Road). ; and Anthony 
Gerace for Parcel No. 3 (part. of Washington 
County Tax Lot 300, a triangle of.land at the 
west edge of the portion of ‘Lot 5. northeast of 
Walker Road).: : 


(5838) _» «HUDSON. I 


clude Lot Sina a patent of an Oregon 
Donation Land Claim. The appli- 


cation. was, filed under ‘the Act of - 


May 24, 1824,.2s amended, 43 U.S.C. 
§ 697 (1970), and 43: CFR 1821.6, 
which authorize the amendment of 


entries and patents to correct errors 
-. in ‘the: description of lands entered 


and intended to be entered. ‘The 
statute and the implementing regu- 
lations. provide for the amendment 
of patents in cases of mistaken entry 


- upon showing, énéer alia: (1). how 


the mistake occurred ;: (2) that rea- 
sonable precaution was taken. -to 
avoid the error at the time of entry; 
and (3) the appheant’s “utmost 
good faith.” -... 

~-2:On. July 21,. 197 2, ie: Oana 
State Office iceacd a decision reject- 


‘ing. the application. This decision . 


- wag vacated in August 1972 ‘at the 
applicants’ written request for re- 
consideration in the light of addi- 
_tional..information to ‘be supplied. 
After the. applicants filed a, memo- 
randum. in support. of the applica- 


tion containing new legal arguments - 
and. reasserting those in the'original - 


application, the Oregon State Office 


issued’ a decision on December 4, 


1972, again denying the application, 
on the grounds: (1)'that the addi- 
tional grant would “exceed - their 
predecessor’s statutory entitlement ; 


, (2)°that the applicants failed: to ~ 


show any error or mistake in the 
' description of the land; (3) that 
they failed to show the utmost good 
faith; and (4) that they failed to 
show. we predecessor’s reasonable 
precaution. to avoid: the claimed er- 
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ror, as cone by 4 43 CFR 1821, 68 
fale : 
The applicants filed a ‘aimee no= 

tice of appeal. By. order of this 
Board they were granted an exten- 
sion of time to file their statement of 


reasons for. appeal i in order toexam- — 


ine‘land records in-the Regionaland 
National Archives. The Regional - 
Solicitor was ‘similarly granted an 
extension of time to file his:answer. — 
By order dated March 26, 1974, this 
Board granted appellants’ request 


for permission’ to. file a’ ‘reply, brief. 


Consideration: of the case’ was. fur- — 
ther- postponed” pendingthe filing 
of an‘ answer ‘to 'the. reply. vee by a 
the Regional Solicitor. | — é 
The appellants: assert that sane 


to Lot 5-of section 4, T.15., Rod 


W., should have. ised to: ‘William 
EK. Walker, their.remote predecessor — 


in interest,? over 100 years.ago. In 


support-of this assertion, appellants 
have outlined the following chronol- _ 
ogy of the facts and circumstances 
showing the nature and source of | 
the claimed error. = 
On September 27, 1850, Cones | 
enacted the Oregon Donation — 
Claims Act, 9 Stat. 496.‘Section 5 of .. 
the Act, 9 Stat. 498, provided that. 
all. white, married, male citizens 
emigrating to Oreren between. De- 
cember 1, 1850, and December ile 
1853, would be granted 820 acres < 
public land upon notification of set-— 
tlement and cultivation to the Sur- 


2 The peodie ons jeovide: for the J issuance — 
of amended patent to transferees of the orig- - 
inal entryman; 43 CFR 1821. 6— 3(¢) (1);. and 
allow the patent to issue in the name of. the 
transferees. 43 CFR 1821.6—3(c) (Qe -.. 


536 
veyor General, and upon comple- 


tion of the survey of the claimed 
lands, one half to the husband, and 


the other halfto the wife in her own 
right. No. person was to receive a_ 
patent for more than. one donation. 
in his or her own right. William E. 


and Hannah Walker, according to 


the affidavits filed in support oftheir — 


claim, arrived and settled in the 
- Willametté Valley in-the winter of 


1852-53. (Ex. H submitted with — 
statement: of reasons for appeal, 


hereinafter S/R Ex.). On March 14, 


1853; William Walker filed a. notifi- — 


~ cation of settlement: which was im- 


properly captioned “Township Lig, 3 
R. 1 W.” only, although it described 
lands in 'T. 1 N. as well (Ex. A sub- 
mitted with original application, | 
hereinafter App. Ex.). In July 1853 | 
William Walker executed a new - 


notification (App. Ex. B) with a 
proper township caption. that de- 
scribed the following lands : ae 


SW 14 of SW % Sec. 33 T. LN, R.1W. 
S fractional %4 of SH Bee. 327. 1N, R. 
1 WwW. 

‘W fractional ve of NW A Sec. 47. 1 8. 
SRW. ee 

EY, of NE % See. 5. 18., Riw. 


Hi of W th of NEY, See, BT.1S, R. 


LW. | 
and vacant land adjoining « on the South 
to male 320 acres, : 


~The vacant land adie oining o on ae 
| south to which the Walkers laid. 


claim was. delimited by the June 
1858 survey of the claim of Law- 
rence Hall, the Walkers’ neighbor to 
the south (S/R Ex. G). 

On October 31, 1862, the Regis- 
ter and Receiver of the then Oregon 
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City Land. Office issued Donation | 


Certificate No. 1803 to Mr. and Mrs. 
Walker. The Certificate described 


the lands according to the lot num- 


bers assigned: on the survey plats” 


for the two er in aioe $ 


as follows: 


Lots No. 1'& 2 of Section 32 T, 1. N., R. * 
 W.=59.20 acres 3: ‘ 

Lot No. 1 of. Section 33 T. 1 N, R. 1 | 
Ww. 39. GOacres; - 


Lot No. 2 of. Section a om, 7 8, R a 


- W.=389.15 acres ; | 

Frl, NW 14 of NW % of See. 4. 18, R. 
-1'W.=88.92 acres; . 

Pal. B34 of NE % of See, 51.18, Ra 


| LW. = 78.98 ACres ; 


& Lots No. 1,. 2 & 8 of See. § 5. 18, R.. 1 
 W.= 63.01 acres. 

Containing 318. 8G6acres. ae Be 
(App.. Ex. Cy ‘The Certificate ‘did 
not: include Lot 5 of ‘section 4, Ee 
1S., R. 1 W., shown on the 1862 sur- - 
vey ae as containing: 12.33 acres. 
Appellants assert :their right to'an 
amended or additional patent to this 
lot: -The lot is a trapezium bounded 
on the north by Lot 2;-section 4, on 


. the west by Lot 3, section 5, ‘both 
patented to. William ‘Walker, aid 
on the south and east by land. pat- 
~ ented to Lawrence Hall in Donation 
Claim 43.-This parcel. will her eafter 
be referred. to as Lot 5. | 


_ Appellants assert that Lot Be was — 
er roneously excluded from Wilham 
Walker’s Certificate and patent, be- 
cause of the surveyor’s failure to 
draft the eunvey: Diet for section 32 


3-'The survey pink of claims in 1. 1 S., R. 1 . 
W., Willamette Meridian, was approved as 
“strictly conformable to the field notes of the 
survey thereof’ by the Surveyor General of 
Oregon on January 16, 1862 (App. Bx. EB). The 
map of T. 1 N., R.i1 W., was likewise ap- 
proved September 25, 1862 (App. Ex. F). 


53838]. 


central — 


This | error 


as, well as Walker, to believe that he 


had, in fact, been. granted ‘Lot 5” 


(Rebuttal Brief at, 2). _ 
The acreage campers nong in the 
Donation. Certificate reflect the re- 
turns marked on the: survey. plats 
for the lots in, both. townships ex- 
cept. for the acreage of Lot 1. of 


section 32, T. 1N., R. 1W. This par- 


eel will hereafter be referred to as 


Lot 1. Lot 1 Was ‘computed for the 


Certificate as 19.20 acres, although 
| the acr eage computation on the sur- 
vey plat 3 is 9.60 acres (App. Ex. F). 
App arently the Surveyor’ s Office 

3 used the boundary | line calls of the 


_ prior surveys surrounding Lot 1 of 

the Walkers’ claim, which were con- 

tained in the survey. field notes (Ex. | 
14) and the survey plat (App. Ex. . 


FE), to determine. that. the area of 
Lot 1 was 19.20 acres. : 
— Using 19. 20 acres as the correct 


area of Lot 1, the issuer. of the-Cer- 
tificate apparently determined that, 
under the rule. of approximation,* j 

, which both piles o concede 3 1s. saPpi- *: 


or the contents: whereof have been 
retur ned by the Secretary of the Interior 
or such agency as he may designate, shall -_ 


athe wile of ‘app ostumlion® requires - that 


| when thie excess of an: ‘entry over the 320-acre — 


limit is greater than the: deficiency if the 
smallest legal subdivision were excluded, then 
that subdivision must -be excluded; but if the 


excess is less than the ‘deficiency should the - 


Smallest legal subdivision’ be — excluded, the 
subdivision. should. be. included. Byron: K. 
Baker, A-28662 (August 2, 1961); Henry C. 
Tingley, 8 LL.D. 205 (1889) ; Andrew J. Allen, 


7 L.D. 545. (1888} ; ene: Sean ID. ge 


(1883). 
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of T. 1 N, R as W., ‘in “secotdance 

with the field notes and monumen- 
tation of that part of the township. 
“was com- 
pounded by a surprisingly | large | 
number of other errors which, taken © 
together, justifiably led the world; co 
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cable an ‘such circumstances, ne 5 
could not. be included in the dona- 
tion without exceeding the 320-acre > 
limit of the grant to the donation 
claimant and his wife. | | , 
The omission of Lot 5 from. Do- 
nation Certificate No. 1808 was re- 
peated. i in the patent issued to Wil- | 
ham E. Walker and. his wife on 
March. 8, 18686, which described the 
lands contained | in the Certificate 
and recited that they - contained | 
318. 86 acres (App. Ex. ‘D): “Under 


: circumstances not disclosed by the» 


record it was: discovered | that ‘the 


3 patent recited that all the land was 
in TP S., R. 1 W. “Although: the 


patent, ‘had. already” ‘been recorded 
onthe T. 1:8. ‘Eract Book (Ex. 6). 


‘it was ‘canceled anda: new patent 
was issued on November 11, 1869, 


correctly describing the townships | 


involved (Ex. 3). This patent again 
recited that the. described Jands con- 
tained 318.86 acres; ene again. Lot 5 | 


was not listed. » 
_ Appellants’ fre pe ape 


_ rives from. the survey. instructions 


contained in the Act. of Febru- | 
ary 11, 1805, as amended, 43 U. S.C. 
8.752. (19%0),. which... provides. ne 


part: . 


te Bach : section. Or. _ subdivision. of a 


be held and considered as containing the 


exact: quantity _ apreseey in. such -re-. 


torn’ *," 


Shp lenies argue sthue iader fais 


Act the neta is bound by its. 


survey return to treat Lot 1. as con- 


taiming 9.60 acres. They contend 
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that the determination that Lot i 
contained 19.20 acres was a revoca- 
tion of the original approval given 
the survey plat and thus. an invalid 


resurvey. 
It has been held by the Depart- 


ment that the approved plat of the . 


official survey, conclusive as to the 
boundaries and quantity of land, 
governs the disposal of the lands it 


covers. Uf GSON V. Cromwell, 26 L. [37 


369 | (1898) ; George W. Fisher, 24. 
L.D. 480 (1897). A patent duly is- 
sued in conformity with the survey 
incorporates the survey plat. Cragin 
v. Powell, 128. U. S. 691. (1888) ; 5 
Alaska United Gold Mining Co. v. 


Cineinnati-Alaska Mining :Co., 45 
LL.D. 330 (1916). The patent issued 
to. William Walker and his wife on. 
November 10, 1869; recited that it 


was issued in conformity with: the 
official survey plat (Ex. 1, App. Ex. 


D). Thus, ‘appellants argue, the 


- pe i certificate, using the 
“wrong” acreage for Lot 1; errone- 
ously recited the acreage granted: to 


— the: aia and cence ex- 


oa Lot 5." 


Appellants assert that if the 9.60 


acres recited on the 1862. survey plat 


of T. 1 N. is used as the acreage of 
Lot-1, the lands covered by Dona 


| tion Certificate No. 1303 amounted 


to only 309.26 acres, and the Walk- 


ers were entitled to all the lands 
Walker claimed in his notification 


of settlement. With Lot 5,the Walk- 


ers would shave received 321.59 
acres; it would have been’ unneces- 
sary under the rule of approxima- 
tion to exclude either Lot 5 or Lot 1. 


crac ures | 


OF THE INTERIOR [81 LD, 

The determination that Lot 1 con- | 
tained 19.20 acres was not a revoca- 
tion of approval of the survey nor 
an invalid resurvey, as appellants 
argue. The Surveyor General ap- 


‘proved an internally inconsistent 


plat of survey for T. 1.N., R..1 W. 
The acreage computation. for Lot 1 
is 9.60 acres, but the distance calls 
also on the face of the plat indicate 
that the lot must ‘be about twice that 
large.’ .The ‘Register and Receiver 7 
who issued Donation Certificate No. | 

1303 did not resurvey, the lot, nor _ 
did the Certificate ‘ ‘contain. a de- 
scription which has not been . ap- 
proved by the Surveyor General” 


| (statement. of reasons at 9). 


The issue presented is thus not 
whether the Register could recom- 
pute or alter the acreage of Lot i 
but whether he correctly resolved an 


: inconsistency on the face of the sur- 


vey plat that had to be resolved in 
order to issue the. Certificate. We 
conclude that the Register corr ectly 
resolved the nconsistency on the 


's The aalent: an Certificate used 19:26 | 
acres as the area of Lot 1. The Register could © 
have reached this result by treating the lot 
as a rectangle 20 chains (the east boundary) 
by 9:60: chains (the south. -boundary). ‘The 
BLM decision notes that the lot, because. ‘At 


‘is. not a perfect rectangle,. has an area of. 


19.10: acres, with a north boundary of 9:50 
chains, and. a south line of. 9.60 chains. (Dec. 
at 5). However, the east boundary of Lemuel 
Sparks’ claim in T. 1 N. is 89.25- chains, . 
When the 20 chains on the west side of 

James Scott’s claim, which is north of Lots 1. 
and 2, are subtracted then the west line of 
Lot 1. is.19.25 chains, not the 20.00 chains 
used by the BLM decision, ‘The lot is thus, 


according to the. plat’s distance. calls, about | 


18.74 acres, Treatment of the lot as 19.20 
acres does not change the application of 
the rule: of approximation or the result: in 
this case. For the purpose of this decision, 


_ the 19.20-acre figure will be used in discussing 


‘the issues. 


583] 


7 survey plat for T. 1 N., R. 1 W., by 


using the. distance calls: in issuing 
the Walkers’ Donation Certificate. 


[1] The general rule of priority 


—used.in determining the extent of a 


_ disputed conveyance is set out: in 


Onited States v. Redondo Develop- 
ment Co. 254 B. 656, 658 ee oF 
1918): | 


ok ok First, natural monuments or he 


jects * * ee second, artificial | marks, 


stakes, or other objects, made or placed 
by the hand of man, asin this case; third,. 


courses and. distances in’ documents or 
writings. prescribing or reporting the. es- 


_tablishment of the lines ; ; lastly, recitals of : 


quantity. [T]he rule * #8 proceeds upon 


considerations of the comparative’ cer- 


tainty or fallibility of the evidences: of 


the: intention of the qualified authority, 


public or private, by which the boundary 


. was. prescribed. xe 


, Accord, * Ainga ¥, nied Sas: i61. 
" U.S. 208, 229 (1896) ; Tenas Pacific 


Coal &. Ou Co. ve Masterson, 160 
Tex. 548, 334 Ss. W.. 
(1960); ee v. British- Ameri ican 
— Oi Pr oducing Co., 201, Okla.. 209, 
203 P. 2d. 877 (1949) ; Thomsen v. 
Keil, 48 Nev. 1, 226 P. 309 (1924) ; 

12 AM. JUR. od Boundaries §§ 75- 
76 (1964). See authorities collected 
in Coast Indian Community, 8 
IBLA 285, 292 (1971). — oe 


The Register properly presaged | 
= this rule in choosing to use the more 


reliable calls for distance rather 
than the computation of. acreage. 
The record supports the assertion of 
the Regional Solicitor that: the error 


_ in the acreage computation for Lot 


1 was an error of transcr iption, not 
of survey, é.¢., the draftsman 3 in the 


— Oregon “Surveyor General’s office — 
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survey . (Fix. 14). 


2d. 436, 439. 


intended to write 9.60 along the 
south boundary of Lot 1 to comple- 


- ment the 10.40 call for the distance * 
from the quarter section corner to 


the east boundary of Lemuel 


- Sparks’ claim, so that the south 


boundary of the southeast quarter of 
section 32, Tp 1N. , could be seen on — 
the map to be regular (See App. Ex. 
F'). While it is unnecessary to rule 


on the exact cause of the mistake. in 
the acreage computation for Lot 1 


this’ explanation strongly supports 
adherence to the rule that calls for 
distance, fixed after: fewer steps of 
computation or transcription, are 


_ more reliable than Sane on | 
acreage. | 


- Adher ence & to. ‘eh calls. for ais- 


tance is also supported by reference 


to the field notes of the approved 
The. field. notes 
form part of the. survey, and are 
to be considered - along: with the — 
township survey plat. in resolving 
questions regarding grants.of pub-_ 
lic land. Heath v. Wallace, 138 U.S. 


528, 583° (1891) ; Cragin v. Powell, 7 
«supra at 696. The field notes for the 


survey of Claim 59 to the Walkers’ 
west describe an eastern boundary. 
of 39.25 chains, 20.00 chains border- 


ing on James -Scott’s Claim 58 to 


the north of the Walkers. This 


leaves 19.25 chains as the west. 
boundary of Lot 1 (Ex. 1, field note- 


book pp. 358-59). Similarly, the 
field notes for the survey of James — 
Scott’s claim indicate that the 
northern. boundary of the Walkers’ 
claim in section 32 was 29.50 chains 
(Ex. 14, field notebook p. 357). The. 
acreage enclosed in such a quadri- 
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lateral is a approximately the 59. 20 | 
acres listed in the Certificate as the 
acreage of Lots 1 and 2 in section 


82,7. 1 N.S: 


— [2]. When ae survey plat. pan 


: rately reflecting these field measure- 


ments: was. irae, and Lot. 2. was | 
drafted as a regular quarter quar- _ 
— ter:section (20. chains by 20 chains — 


for 40 acres)., Lot.L necessarily con- 


tained the 19. 20. acres. remaining in. 


the portion of the Walkers’ che in 
section 82..'Thus, when.the Register 
considered. the. plat. in. conjunction 


with the survey: field notes, he was. 


| constrained to-use the distance calls 
rather than ‘the acreage computa- 


tion in issuing the Certificate and 
Patent. This did» not constitute | a 


! dana of the claim. : 


~ Appellants’. second: arpument is 
that the crucial “error”: analyzed 
above was compounded by the Reg- 


“arbitrarily omitting Lot ‘5 
the Walkers’ 


ister’s Ss 
: from 


who had claimed. too. much land and 


allow them to decide which parcel 3 


to omit” (Rebuttal Brief: at 4). 


~ This policy i 1S. assertedly. found ‘in 


a letter dated January 28, 1854, 
from the | ‘Sur veyor . General of 
Oregon ( S/ R Ex. V), and the prac- 


tice is exemplified by. another letter: 


from the Surveyor General. dated 


March 28, 1854, returning a: notifica- 


tion that requested more than. 320 
acres for a new description includ- 


ing the improvements on the claim 3 


(S/R Ex. ne 


“6 See note Cue. _ 
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claim even 
as though. it was ‘the. stated polic ¥. of 
the Jand office to notify ‘claimants 


Pixs. 
- . ever, that these uses of Lot 5 occurred sub- 
sequent to the 1889 grant of part of L 


[SL LD. 


Appellants. argue that if this 
practice had: been followed, and the 


Register had notified. the. Walkers” 


that, their notification claimed. ex- 


cessive acreage, the Walkers would 


have. chosen to include Lot 5 and ~ 
omit Lot Lor some other larger lot. | 
The argument is based on the. asser-_ 
tion that the Walker home, thought 
to have been built in 1857 (S/R Ex. 


ADs: and. barn. were on Walker Road 


on or near. the north edge. of. Lot 5, 


and the Walkers would have wanted 
to exclude: distant acreage’ rather © 


than land on or near their barnyard. 
In support. of their application 


7 appellants presented sworn. state- 
“ments: by: three long-time .residents _ 


of the Beaverton area taken by the 
Title’ Insurance’ Company’ of Ore- 
gon, to the effect that they recalled 


the location’of the old barn of Rob- — 


ert: Walker, son ‘Of. the: donation | 
claimants, and other improvemérits, - 
and. had nisrked thesé locations: on. 
maps provided | for’ that: purpose 


_ (App: Exs, J through’ M-4).. ‘The 


exhibits ‘demonstrate that | until 


1945, ‘when affiant Edwin’ A. Neu- | 
| pert. demolished. it, a old barn then 


“80 or 90 years old” stood: to the 


‘south of Walker Road across fr ‘om. 
_ the old Walker house, near an ex- 


isting barn and near the northwest | 
corner of Lot. 5 (App. ‘Ex. iL. See | 
S/R Ex, Aye ee 


7 Appellants #86 vély on the es iaerice: con- 


‘tained in. the sworn ‘statements concerning. a 
house and barn no. longer extant referred to? * 


as the “Lil Barnes” ' place - and a road to 
the ‘Garbarino | place’: around the south 
border and southeast corner of Lot. > (App. 
‘J-K, M-1). The record discloses, - how- 


ot 5 


7 one : 


As Lot 5 was the smallest subdi- 


2 vision, it is as logical a supposition 
that the Walkers would’ have ex- 


cluded it, rather than ¢ a larger ‘one, 
as” appellants” argue. » Appellants 
have not persuasively shown that 


the Walkers might have wanted Lot. 


5 if put toa choice. They have also 


failed to show that error was com- 
mitted for additional reasons. The 


exhibits introduced ‘do not: support 


an inference of a binding: rule at. 
that time to notify claimants. The 


“requirement,” asserted by appel- 
lants, of notice to the claimant. fol- 
lowed by selection and relinquish: 
ment, does not. appear to have been 
set out. as a Departmental rule :in 
approximation cases until Henry C. 


Tingley, 8 L.D. 205, 206-07 (1889). 
See May v. Coleman, 28 L.D. 11, 18° 


Le (1899) . Of. Andrew J. Allen, 7 L.D. 
545 (1888) (notice to claimant to re- 


 jinguish half of claim because. of 


— wife’s death); William Bland, 2 

L.D. 428 (1884) (relinquishment in 
patent — amendment _ ayy scene 
a) 


relate to the Walkers’ claim and do 


not establish a general. rule which 
would be applicable to it. Also, the 
: letters are addressed | to meen’ | 


‘from-Robert“Walker Pec M. Smith else. 


Ex. G). Thus this evidence, while it-may tend 
_ to:show that Robert. Walker asserted owner- 
ship or possession | of Lot 5,. does not go to _ 


. showing any error on the part of the Register 
.-. prior to issuance of the Certificate in 1862. 
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[3] The usarveyer Cecatare let- 

ters relied upon by appellants are 

not sufficient to show that the proper 

- administrative practice at that time. | 
was not followed. The letters did not _ 
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| aay ‘ealiciialtis than ; 
the claimant whose notification was 


defective. Thus Exhibit W equally 


suppor ts the conclusion that the 


Register was to approve thet new dé= _ 
scription of the claimed lands. There. 


is a presumption of. regularity of — 


administrative - proceedings, which 
is applicable to land office proceed- 
ings. Harkrader v. Carroll, 76 F. 474 


—(D. Alas. 1896). See 9 WIGMORE | 


ON EVIDENCE, Preswmptions — 
§ 2534 (3d ed. 1940). Applying the 
presumption’ of regularity, we as- | 


sume that the rule of approximation 


‘was. applied in issuing ‘Donation 


~ Certificate’ No. 1303, aid the: ‘Regis- 
ter did consider’ impr ovements: in 7 
making the determination. 


Independent of the Register’ s al- 


; leged duty to notify the Walkers, 
we note that there is no evidence in | 
‘the record except the circumstantial 


evidence that the old barn on or near. 
the corner of Lot 5 might have been 


erected prior to the issuance of the 


Certificate excluding Lot 5, that the 
Register did not consult with the — 
Walkers prior to issuing the Certifi- _ 


cate. Appellants have not submitted 


evidence which demonstrates that 
error was committed in this regard. 

_ [4] Even if the substitution of Lot. 
5 for some other lot would have been 
justified at the time of the issuance _ 
of the Certificate and patent, the 


regulations require that in order for 
the transferee of an erroneous pat-_ 
ent to receive an amended patent, 
the applicant must be able to.re- 


convey the land embraced in the er- 
roneous . patent. free of encum- 


-brances. 43 CFR 1821.6-3(c) (1). 
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William Bland, supra. See. John 
Crosby, 3 L.D..139 (1884). Accord- 
ing to the survey plat, which.the 
Register correctly read, if Lot: 5 
were to be added to the Walkers’ 
patent, the claim would ‘embrace 
more than 820 acres. Thus in order 
for amended patent to issue now, 
the appellants would have to be able 
to reconvey the donation claim in 


order to permit the excision of some. 


other parcel so thatthe Walkers’ 


successors would not: recelye. more 


than the Walkers’ entitlement. 8 See 
643 CFR 1821.6-8(c)(1). This has 


not. been done here. We mention this | 


to point out the difficulties of amend- 
ing patents long after title has 
passed from the United States. 
Since Lot 1 was properly treated 
as containing 19.20 acres rather than 
9.60 acres, the rule of. approxima- 
tion was correctly applied by the 
Register to exclude Lot 5 from the 
320-acre entitlement. of the Walkers. 
This analysis of the facts .and cir- 
cumstances surrounding | the alleged 


crucial error show that in fact no 


error was committed. In the 1ssu- 


ance of the Certificate and patent to _ 
the Walkers excluding Lot 5 which © 


would ,warrant amending the pat- 
ent. Rather, it appears that Lot 5 
was properly and deliberately ex- 


— to avoid an eXCess of acreage. | 


 .8The survey alate governs the disposal of 
these lands to claimants under the Walkers’ 
‘entitlement. This issue is discussed infra. 

_. The difficulty the distant successor in inter- 
‘est has in meeting these necessary require- 
ments has been noted in another context of the 
patent amendment regulations. See Hliza- 
beth B. Poncia, A—28982 (August 17, 1962) ; 
Henry 8. Morgan, 65 LD. 284, 288 (1958). 
This difficulty does not obviate | the necessity 
of compliance in any way. 


[81 I.D. 


Appellants’ reliance on Murphy v. 
Sanford, 11 L.D. 123 (1890), and 


William Bland, supra, is-misplaced 


(Application. at. 16-18). In. both 
cases the issuance. of an additional 
patent for omitted land did not 
present a rule of approximation 
problem. Appellants have failed to 
make. the showing of error required 


by 43 CFR 1821.6-3(a). 
_ Because the Walkers were not en- - 
titled to. Lot. 5 in: 1862 when the 


Certificate based on the approved 
survey plat was issued,. their suc- 
cessors in interest can have no.right 
to it now. It is thus unnecessary to 
determine ‘whether appellants have 


complied with other requirements 


of the regulations governing pat- 
ent amendments, including a show- 
ing that reasonable precautions have 
been taken to avoid error prior to 
the erroneous entry and that the ut- 


most good faith be shown. 438 CFR 


1821. beatae 2 


_ Oo Dwo ‘comments suffice to show some of 
the additional problems these unreached re- 
quirements pose, Regarding reasonable’ pre- 
eaution prior to entry, the Department has 
‘noted a number of times the almost insur- 
‘mountable. burden of showing a: predecessor’s 
reasonable precautions over 100: years ago. 
Paydrez, Inc; 14 IBLA 195 (1974): Blize- 


beth B, -Poncia,: supra; Harold K.. Butson,. 


A-26285 (December 29, 1951). Here, however, 


the land was unsurveyed at the time of entry, 


1853, and there was no error.in the notifica- 
tion of settlement, which served as the entry 


in this case. The notification did describe both 


Lot 1 and Lot 5 (App. Ex. B). 

On the issue of good faith, appellants would 
be plagued by: their failure’ to show with any 
certainty that improvements were ever located 
on Lot 5 prior to issuance of the Certificate 
(App. -Exs. K through M—4); the failure of 
the Walkers: and their. successors to notice 
or object to the omission: of: Lot 5 in the 


. Donation Certificate: and the patent, the con-- 


tents of which were matters of constructive 
notice to the patentees, Le Marchal v. Tegar- 


533]. 


“The BLM Sesion thisleadingly 
says that “Tal cceptance: of the ap- 
plicants’ contentions depends on the 
correct area. of Lot 1 * * *.” Ap- 


pellants’ third argument on appeal 


is that if the BLM can ignore the 


acreage: computation for Lot-1 and 


‘Tesurvey. it to find the “correct 


_ area,” they are entitled to do so with | 
: Lot 1 and the rest. of the Walker 


Donation Land Claim. They. have 


introduced the results. of a private | 


survey. to show. that. the entire 


Walker. claim, including Lot 5, en- 
compasses: 316.28 acres (S/R Ex. 


XZ, statement. of reasons at, 20). 


. [5] Appellants’ reliance on. such 


a resurvey is misplaced. The issue 


is not the actual area. of Lot 1, but 


_ what was the size of Lot 1 according 


to the survey plat for the purpose ~ 
of. issuing patent to the Walkers. 


Rights granted by patent. issued 
under the public land laiws in ac- 
— cordance with an approved plat of 
survey cannot be divested or en- 


larged: by a subsequent public or 


private resurvey. United States v. 


State Investment Co.; 264 U.S. 206, 


212 (1924) ;- Wregert v. Northern 
| Pacifie Railway -Co., 48 UD. 48 


(1921) ; fsaae T: Wheeler, 48 LL.D: 


118 (1914). For instance, in Mason 


v. Cromwell, supra at 371, a ‘40-acre — 
7 additional homestead entry was de-_ 
nied because the applicant had al- 
ready received his. ee Limit, 7 


ae Tegarden, supra. ae 685 ; andthe fact . 


that. the patent was not recorded in Wash- 
ington County until.1908 (Brief.. for Respond- 
ent at 18), after the 1889 transfer of a portion 
of Lot 5 by the.Walkers’ son. and heir. See 
Ex. G). ere 
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160 acres, in a prior eaent to. a 


quarter section homestead. The en- 
tryman argued that the quarter sec- 
tion, returned as a regular, 160-acre 
plot, in fact only contained 120 

acres. The ‘surveyor’s return was 

held conclusive, and the entryman 
was bound. by the land description 


and. computation of acreage ns 
‘tained in the survey. | 


The survey plats” for the two | 
townships involved in this. case were — 
duly approved, and Donation Cer-— 
tificate No. 1303 and the Walkers’ 
patent issued according to. ‘the sur- 
vey. The Walkers’ rights wére con: - 


trolled by the Certificate and. patent, | 


and. the appellants, their successors, 


| cannot enlarge the Walkers’ rights | 
by the assertion that the 1862 survey _ 


showed some lots to be larger than — 
their 1973 “resurvey” shows them to 
be. As we have held above, the Reg- 


ister. properly resolved the internal 


inconsistency in the controlling | 
survey plat by using 1 the: more relia- 
ble calls for distance, corroborated 
by the field notes, rather than the 
acreage computation. . 
Appellant’s fourth. argument - is 
that the Government is estopped. to 
deny that the grant of Lot 5 should | 
have been made, or that Lot 5was 


granted to the. Walkers, asserting 


the following facts: (1) the Oregon 
Tract Book for T. 1 S. shows Lot 5. 


as having been patented ito William 


Walker (Bx. 6) ; (2) the survey of 


¢laims plat for Tv. i N. maintained 


for public use contains the 9.60-acre 


computation for Lot 1 (App. Ex. 
i) ;.(8) the Historical Index main: 
tained by the BLM, current to Feb- 
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ruary 197 i; jcont: that 89. 20: acres 


in T.1N,, passed under the Walker: 


patent of November 10, 1869, a fig- 
ure which incorporates 9, 60 acres as 
the size of Lot 1; (4) the Master 
Title Plat itself recites the acreage 

of Lot 1 as 9.60 (Ex. 9) ; and. (5) 


since 1908 , Washington. County land 


records have shown Lot 5 to be in 
‘private ownership. 
claim that they have innocently re- 
lied to their detriment on these pub- 
lic records that show that Lot 1 was 
treated as containing 9. 60 acres and 
that Lot 5 was or should have been 
a properly patented | to the Walkers 


_ However, ' there is. additional. ma- . 


terial in the record that indicates 


: that. this reliance was not SO. rea- 
sonable. The Master ‘Title Plat. for 
Tel N. may lead’ one to believe that 


: Lot 1 was treated as containing 9.60 
acres, ‘but the Historical Index for 


T. 1 S. clearly does not include Lot 


5 in the lands patented to the Walk- 
ers (Ex. 10). The Oregon Tract 
Book notation that Lot 5 was pat- 
ented is marked with the warning 
that a corrected patent had been is- 
sued to Walker (Ex. 6). The Tract 
Book relied | on by appellants: con- 
tained a reference to the book in 
which the patent was recorded (Ex. 


_. 6), There has been no assertion that 


the patent itself was. erroneously 
| recorded i in that book. 
[6] 43 CFR 1810. 3(c) provides: 


. Reliance upon ‘information ‘or opinion 
of any officer, agent or employee. or on 


records maintained by land offices can- 
not operate to vest any ee not author- 


7 ized by law. 


This regulation and 43 CFR 1810. 5 


(a) and (b) apply the generally 
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_ Appellants 


ent 


es prevailing judicial rule that laches. — 


or estoppel does not apply to the — 
United States. Utah Power & Light 
Oo. v. United States, 243 U.S. 889, 


409 (1917 ); Atlantie Richfield Co. 


v. Hichel, 482 F. 2d. 587, 591 (10th 


Cir. 1970) ; Beaverv. United States, 
350 F. 2d 4, 8-9 (9th Cir. 1965), 


cert. denied, 383 U.S. 937 (1966). 
Some. recent cases have made in- 


| roads on the judicial. rule by hold- 


ing that estoppel can be applied 


| against the Government when itsab- 


sence would work Severe injustice 


_and the public interest would not be 


damaged by its imposition. | United 
States v. Lazy FO Ranch, 481 F.2d 
985 (9th Cir. 1973), citing Brandt . 


v. Hickel, 497 F. 2d 53° (9th Cite* 


197 0) 20 The facts in ‘those ‘cases 
however, are distinguishable from 


these, and the general rule applies 
here. Estoppel cannot be employed 


in this case without greatly harming 
the public interest in the public 


lands. The estoppel asserted here 


would divest the Government of | 
title to land which was never pat- 


ented, and to which patent was 


never earned under the public land 
laws. The records relied on by ap-. 
pellants might give them protection 


against bona. fide purchasers under ~ 
| state law of constructive pe but _ 


. 1 In ‘Brandt, a BLM ‘decision’ sefectiix: an : 
oil and gas lease offer ‘asserted that a cor-— 
rected, refiled offer. would not lose. priority, 


contrary to Departmental rule. On appeal from 


a. Departmental decision that reversed the. 


_ BLM. and held the appellant’s refiled offer. to be 


junior to an inter vening offer, the Government 
was estopped. to deny the BLM assertion, on 


the grounds: that administrative due process _ 


had been abused, ‘and the Government was in 
no way prejudiced by having one, rather than 


' another, qualified nee ‘oil: and £as 


lease. fas 
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‘these one cannot: be used to as- 
~sert: ‘title. against the’ United States. 
See Beaver v, United States, supra. 

‘Title to public’ lands is granted 
by patent, not by land records. The 
‘grantee and his successors are on 
| constructive notice ‘of the contents 
of the patent. Ze Marchal v. Te- 
garden, 175 F. 682 (8th Cir. 1909) 4 2 


As we concluded above, there was 


no error in the Novae: 10, 1869, 


patent 3 issued to the Walkers, ‘which 
5. As the - 


did not include ‘Lot 
Walkers ° were not entitled to Lot. 5s 


the issuance of patent to these ap- 
_ pellants. based on. erroneous land» 

records,. would: serve to vest rights 
not authorized by law 1 in violation - 


of 48 CFR 1810.3(c). 3 | 
~ Reliance on the erroneous records 
was in large part unfounded, and 
estoppel would divest the Govern- 
ment of title to land based on a cleri- 
cal error in the records, not in the 
patent. In these circumstances estop- 


pel is unavailable to appellants. 


11 Bquitable title vests, in ‘such public land 
entry cases, upon issuance of a final certifi- 
cate. In this case, by analogy. to preemption 


claims, the final certificate was embodied in © 


Donation Certificate No.. 1303. See Whitney 


 -¥. Taylor, 158 U.S. 85, 95 (1895), citing 


Orchard ¥. Alexander, 157 U.S. 3872, ich 
(1895). 
In. their Rebuttal brief, Sjeveiants place 


es strong emphasis on the assertion that there 


is no evidence that the Walkers ever received 
their patent (Rebuttal to Answer at 4-5), so 
- that it is unrealistic for the Government to 
assert that the Walkers would. have relied on 
their patent rather than their notification to 


determine the extent of their grant. ‘However, 
- -the Walkers were also on notice of the deletion . 


of Lot 5 in Donation Certificate No. 1808, 
which was issued. seven years before the: cor- 


rected patent. The grantees are equally on 


. constructive notice’ of the contents of the 
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Certificate. Le Marchal v. ederten supra, se 


Brandt ve Hickel, “supra; 4B CER 


1810.3(c). 


‘Appellants? “final: contention | is 


that “Tt]he g government’s attack on. 
William Walker’ s entitlement to Lot 
5 should not pr evail because it would 
unjustifiably destroy public confi- 
‘dence in ancient land 
(statement of reasons at 17). Ac- 


cording to appellants, corrective 


- measures such ¢ as the BLM land clas- . 
sification in this case would call into ‘ 
question the validity of all govern-— 
-ment land grarits because of the fre- 
quency of survey errors in a the last 
century. | 7 se 


Contrary to appellants? conten- | 


tions, title derived from a govern- 
ment patent is not so vulnerable. 


After six years. from issuance the 


United States cannot sue to annul 


or vacate a patent i in the absence of 
a charge of fraud in the procure- — 
ment of the patent. 43 U.S.C. § 1166 
(1970). Once title as been con- — 
veyed, the Department of the Inte- 
rior has no jurisdiction to alter the 


grant by a subsequent, cor rective 


survey. United States v. State In- 
vestment Oo., supra; Kean v. Calu- 
met Canal & ‘Tmprovement Co., 190 
U.S. 452 (1903) ; Marco Island, 51 
L.D. 822 (1926). In this case, howe | 
ever, the determination that Lot 1 
contained 19.20 acres was made be- 
fore the issuance of the Donation 


Certificate and the patent, and in-- 
corporated in both documents. Ap- - 
-pellants were entitled to rely on the 


patent to the Walkers, but that pat- 
ent did not include Lot. 5. Appel- 


-lants have not cited any. authority, 
“a beyond the estoppel armen re- 


-¥ecords” a 
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jected above, for the proposition 
that reliance on erroneous tract book 
and master title plat entries (Ixs. 
6, 9) can be converted into title to 
the land in question. See 43 CFR 
- 1810.3(c). Nor can title to public 
land be gained alone by adverse pos- 
session. Beaver v. United States, 
supra. 12 This argument is not per- 
suasive, 


In sum, the record apGive that a 


mistake of transcription was made 
on the Survey plat of T.1 N., Ro 1 
| W., in 1862, so that the plat bore 
an.acreage computation inconsistent 
; with 

boundaries of Lot 1, section 32. The 
_ Register, in issuing the Donation 
Certificate to the Walkers, correctly 
resolved the inconsistency by using 
the more reliable distance calls in 


‘computing the acreage of Lot 1 as 


19.20 acres. The Walkers’ Certificate 
thus did not include Lot 5, section 4, 
T. 1 S. Under the rule of approxi- 
? mation, the inclusion of Lot 5 would 
have given Walker and his wife 
more than the 320 acres to which 
they were entitled. Because the Wal- 
kers were not entitled to Lot 5, ap- 


-pellants have not shown that any — 


error was committed by the land 
office, and the patent issued to the 
Walkers on November 10, 1869, cor- 
_ rectly described. their encima: 
The applicants, as remote grantees 
from the Walkers, are not entitled 
to a new or amended patent includ- 
ing g Lot 5. NOE can the errors 1 in any 


“2 Appellants’ scontiente in. ancient land 
records” may be vindicated by an application 
unhder the Color of Title Act, as amended, 43 


U. §.C. § 1068 (1970). Such an eep teeter is. 


not now before us. ~ 
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the distance calls. for the 


[Si LD. 


land records showing Lot. 1 to con- 


tain 9.60 acres. and Lot 5 to have 


passed to Walker estop the United 
States from denying that patent: and 
title to Lot 5 was issued or should 
have issued to William. Walker and - 
his wife. The decision of the Chief, 
Branch of Lands and Minerals Op- 
erations, commectly reje jected the es 
plication. | 

Therefore,. pursuant ‘to. the : aus 
thority granted to the Board. of 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion appealed from i is affirmed, 


Joan B. ‘Taomrson, | : 
_ Administrative y wage. 


We CONCUR: 


Rowe W. ‘Sree 


Administrative Judge. a 


Awwnr PornDExTEr Luwts, = 
Adminstratiwe - ud 9. 
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Decided September 1 1, ‘197 | 


Appeal fir the decision of the Dis- - 
trict Manager, Coos Bay District,. des » 
manding $2,307.95 as balance due on 
cruise timber sale. ; 


Affirmed : as modified. 


1. Timber Sales and. Disposals Wards 
and Phrases 


“Oruise sale air act. - “Form. "5480-8 
(1966), “Contract for the Sale of Timber, 
Cruise Sale, "isa lump-sum contract for 
a: designated lot of timber in a described 
area, and the contract price does not _ 
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vary with the. quantity. or quality of tim-: 


ber actually located therein. 


| 2, Timber Sales and Disposals 


In legal effect, a. vendor’s estimate of © 


quantity or quality of a specific lot of 


in-place dead or down timber. is Sut ge- — 


neris because certainty cannot be deter- 


mined except by harvesting and, even 


then, there is room for disagr eemént as to 
whether all ‘merchantable timber - was 
harvested: by vendee. 


3... Timber Sales and Disposals 


. Where there has been a specific dis- 
claimer of warranty by. vendor-Govern- 
ment as to quality and quantity of 


specified dead trees in a. timber cruise 


sale contract, the parties are deemed to 
have contracted on the assumption there 
was a doubt as to such quality and quan- 


tity and the risk with regard to such 


factors must be considered to have been 
assumed by vendee as one of re ele- 
ments of the bargain. 

“4, Timber Sales and Disposals | 
Where warranty as to quality and quan- 


tity is ‘specifically disclaimed by the Gov- 
- ernment-vendor in a timber cruise sale 


contract, only good faith is required of 
the Government in. anon an Soe 
amount. | 


5, ‘Timber Sales ana Disposals | 


Where warranty as to quality and quan- 
tity is specifically _ disclaimed by the 


Government in a lump sum cruise timber 


sale contract, the vendee is not justified 


in relying on the. Government’s estimate 


of quantity or quality for the parties did 
not intend the estimate to be a basic 
assumption of the ultimate agreement. 


6... Timber Sales and Disposals—Tres- 
pass: Generally” 

Where a. ‘Government estimate. in a sale 
of timber by lot is: grossly excessive as 
to quantity of. board feet. sold, and cut- 
ting of additional timber is authorized 


in error by a Government timber man- | 


ager, the “Department position | as to 
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damages for proapaas should be reexam- 
ined to determine whether payment for 
the additional trees, at the value when 


cut, may be obtained’ as a compromise 


under 4 CFR 108.5. and BLM Manual 
5481. 12 B and 9230. 61. | 


% ‘Timber Sales and Disposals | 
The Government’s resale. expense should 


be deducted from the credit granted the 
vendee: of a timber. sale contract for 
timber remaining in place after abate- 


ment. of the. contract. 


APPEARANCES: Fred P. Eason, Bsa. oe 


| Coos Bay, Oregon, for appellant, 


OPINION . BY -ADMINISTRA- 
TIVE JUDGE GOSS ) 


INTERIOR BOARD OF LAND 


APPEALS 


Lloyd L. Clark filed notice of § ap- *: 
peal from the decision of the Dis- 


trict Manager, Coos Bay District 


Office, Bureau of Land Manage- 


ment, Oregon, dated March 9, 1972, 


making demand for $2,370.95 owing 


on timber sale contract No. 36120- 


TS70-77. The alleged debt arose as 


_ the result of a sale on May 22, 1970, 


of dead trees and parts of trees. The 


Government: prospectus said that, 


there were approximately 44 Port 
Orford. cedar trees with an esti- 


mated 49 MBE (thousand board 


feet) of merchantable lumber. The 
Government estimated the total 
value to be $2,082.50 or $42.50 per 
MBF. Appellant submitted a bid of 
$5,390 or $110 per MBF, more than 


double the Government’s estimate of 


value. It should be noted, however, 


that the second high was $105 per 
MBF, ‘also more than. double the | 


Gacant cones estimate. i 
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Under the terms of the sale. oS 
appellant - was given five’ 


tract, 
months to remove the timber. Pay- 
ments were to. be made i in $600 1 in- 
crements. dependent upon: the. rate 
of removal. Additionally, appellant 
posted a performance bond -in the 
amount of $1,100. 7 

_ Appellant proceeded to remove 
substantial portions of the: timber. 
He made total payments of $1,800. 
~ On August 10, 1970, the District 
Manager “Awrote ‘the appellant? re- 
| questing’ submission. within two 
days of $2,400, <.e., four payments. 
It was noted that, though appellant 


had removed his equipment, “a 


number of logs and down. trees, 


which appear merchantable, still 
remain on contract area along with 


all the arrowwood. » By. letter of 
August 14, appellant replied that 
he had logged and delivered 16,510 


board feet at $173 per thousand. He 


admitted that roughly 6 MBF’ of 


| ar rowwood remained but said there 
was no market for it. He further 


stated. that “Mr. Casey [the BLM 


- Curry Timber Manager] came back - 


and marked a few more trees which 


came to 3,540 bd. ft.” He noted that 


there was an overall shortage of 
22.950 board feet, and he concluded 
his letter by requesting some adj ust- 
ment to reflect the real situation. - 

— On August 20 the timber contract 
was suspended. On December 28 the 
District Office notified the appellant 


that his contract had expired on De-_ 
cember 2 and that the District Office. 


would determine the credit for tim- 
ber remaining on the contract area 
to determine his remaining liability. 


DEPARTMENT. OF THE. INTERIOR 
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‘On aI anuary D, 197 1, the cash baad | 
of $1,100 was transfer red. to the tim- | 


ber sale contract. The reappraisal. 


found a total of.7;706 board feet. re-_ 
maining on. the land with a current 
market ‘value of $276 fron. which . 


$96.15 was deducted ’ as the cost: to 
the Government. of the appraisal. — 
Regarding the 3 540 board: feet - 
marked by the Timber Manager, the © 
District Manager in his decision of | 


_danuary 27, 1972, noted that various 


provisions of the timber sale con- 


tract: made clear that the Timber 


Manager was without authority to 


authorize the cutting of additional 


trees. Accordingly, the Manager : as- 
sessed double. damages of $130.80 
for those trees. The District Man- 
ager stated that the total debt owing - 
to the United States was therefore 
$2,370.95. From this. decision ap- 
pellant has. taken an appeal. | 
| Appellant’s basic . contention. is | 


that because of the alleg ed-error.as 


to estimated quantity, there was no 

meeting of the minds and thus no 

binding contract was entered into. 
“sel Appellant has not alleged 


that less than the specified 44. Port 


Orford cedar trees were made avail- 


| able to him. In this sense there was 
a meeting of the minds and no mis- © 
understanding between the parties. 


Was the quantity of merchantable 
lumber to be cut in the future— 
under the direction and control of 
appellant—a basic assumption of 
the contract, or was it contemplated 


that appellant would assume the 


risk? The agreement herein was en- 
tered on Form 5430-3 (1966) , “Con- 
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tr mace for the. Sale of £ Timber, Cruise 


Sale,” which is a lump-sum contract’ 


for a designated. lot of timber in a 
described area. John D. Huffman, 7 


IBLA 190, 79-LD. 567 (1972). Sale 


of timber by tree cruise is the gen- 


eral practice of the Department. 43 


7 CFR 5402.1(b) (1970), now section 


5499.1 (1978). In a cruise. sale, the — 
contract price does not vary. with the | 
quantity -or.. quality of board: feet 
actually located in. the area desig-— 


nated... Departmental regulations 
43. CFR: 5441.2(d). (1970), now sec- 
tion. (5461.3 | eee poe in 
part: Gl ake ae | 
* x & Hor a cruise sale the purchaser 
‘shall, not be entitled to a refund. eyen 
though the amount of. timber cut, Te- 
-movéd, or ‘designated for cutting may. be 


less than- ‘the estimated total volume 
shown in the contract. eon ie ae 


Though the contract meetet fos an 

| estimate of 49 MBF of merchant- 
able timber, the contract also, spe: 

cifically provided: | 


- See. oy. Installment Payments. (a) This | 
is a lump sum contract which may | be paid | 


in. installments as set. forth. in this sec- 
tion. 
when | ee 
die. Fgh oe 


xcept as pr ovided i in §3 2, aie Purchaser : 


shalt be liable for the total pur chase price, 
“even. though the quantity of timber ac- 


tually cut or aaa for : 


2 he. Board. ‘recognizes that among: the 


reasons for preparing . estimates: of: quantity 


~ are: (a). to: provide limited assistance to lum- 


bermen in determining whether or not to — 


consider making an independent evaluation 
and possible. bid ; (by ‘to make the appraisal 
required | by 438 CFR 5420.0--6 
program required installment payments. 


statement that. appellant - 


‘The following estimates are. made ; 
solely as an: administrative. aid. in. de. 


> termining “become 


>. and (e} to. 


taking is. less than ‘the estimated volume : 
or. quality shown above. (Italics, added). 
Sec. 7. Passage of Title, Risk of’ Loss, 


. and Disclaimer of Warranty. 


BP aging ie EE eS al or abe eee oa 
7 na arr ie } aaa -as to the 
quantity or quality of the. timber sold 
hereunder is- expressly disclaimed by. the . 
Government, . ets Sy oe 
[2] In hee effect, By eeudon: S: es- 
timate .of quantity or quality of a 
specific lot-of in-place dead or down 
timber is sué generis. Certainty as to 
quantity and quality cannot be. de- 
termined except. by: harvesting, and 


even then, theré:is room ~<for dis- 


agreement as to whether the amount 


a. selected, cut, and. felled by vendee i in- 
cluded all . . merchantable 
Raddue v. Le Sage, 188.Cal. App. 
(2d 852, 292 P.2d 522 (1956). Given 


timber. 


an orig inal inaccuracy. of the Tim- 
ber Manager’s estimate, and his 
“high 
graded” the tract. through selective — 


cutting of only. the better timber, the 
| Board 1 18 not convinced that the rec- 


ord firmly establishes the deficiency 
to be in the amount. puleeed by ape 
pellant. * ‘i 

£3] There are, numerous cases. a 


which such lump-sum contract; in- 
eluding an express disclaimer of 

quantity, has been held to preclude - 
‘recovery fori inaccuracies in volume — 


estimates. ‘See, e.g., John D. Huff 
man, supra, which involved an as-_ 
serted 30 percent variation between 
the cruise estimate and the. board 


feet actually recovered. See also Bu- | 
 reau of Land Management Manual 


5436, wherein the lump sum con- 
tract and the disclaimer of warranty 
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are discussed.? Does appellant's ¢ con- 
tract permit a different result due 


to the size of the claimed overesti- 


mation? In. Raddue, supra, the 
Court construed a private lump sum 


timber contract somewhat. similar 


to that herein concerned. The de- 


ficiency therein was. substantially 


greater than that claimed by appel- 
lant. Upon an estimation of 8,500 — 
MBF of merchantable timber, the 


deficiency was in excess of 2,500 
MBF. The Court: stated ¢ at 292 P. 2d 


525: - 
* * * [The basic assuiiptier: of the 


quantity was necessarily. an approxima-. 
tion and the parties themselves in their. 


pleadings so recognized, Williston on 
Contracts, Rev. Ed., ‘under the mule “Mis- 
take”, in section 1543, says: . ; 


Ge : — OY gee . aie. tae ty 


im “In the first ‘pines there must be ex- 


“cluded: from consideration mistakes as 


2In BLM Manual 5436, Appendix 1, it is 


stated at page 7 8: 
“Section 8(a) establishes that a contract 


executed on Form. 5430-3 is a ‘lump sum’ con- 


tract, A ‘lump sum’ contract contemplates pay- 
“ment of 4 fixed amount regardless ‘of the 


quantity of timber involved. This contrasts to | 


a contract. on @ ‘scale’ or ‘unit’ basis where the 
total payment is dependent upon a measure 
of the quantity of timber actually removed. 
(See Form 5480-4, Contract for the Sale of 
Timber—Scale Sale for:an zap le of a ‘unit? 
contract). 


i The Manual farther pravitice: ae. page 92: 
‘.“In Section .7.(b) the Government disclaims 
any, warranty of the: fitness of: the timber for. . 


" any purpose of ‘the. purchaser. “What does it 


- mean? It means that the Government does: not | 
.. guarantee to the purchaser the quantity or 


quality of the timber sold. Frequently, our 
timber sales advertising includes a breakdown 


of expected log grade recovery. The purpose | 


of the ‘disclaimer of warranty’ is to expressly 
deny any representation of implied warranty 
which may elicit from such advertising. In a 
nutshell, the ‘disclaimer of warranty’ 
- eludes the purchaser from making a claim 
against the Government in the event quantity, 
_ quality or fitness of the timber are not up to 
the purchaser’s expectations. 
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to ater which ae ee parties . 


had in mind as possibilities and as to the | 
existence of which they took the risk. 
With respect to any matter not made a 
basic assuniption of the contract the par- 


ties take their chances.” (Italics added.) 


“Restatement of f Contracts, section 502, 
states: Poe 
aoe * % [Where parties. on. | entering 
into a transaction that affects their con- 


-tractual relations are both under a mis- 


take regarding a fact assumed by them 
as the basis on which they entered into 


the transaction, it is voidable, aoe 


Under Comment @ the following appears : 
~ “Where both parties assume the exist- 
ence of a certain. state of facts as ‘the 
basis. on which they enter into a transac- 


tion, the transaction can be avoided by a 
. party who is Hermees< if the. assumption 
is: erroneous.”. . 


Under Comment f the following appears : oa 


“Where the parties know that there is | 
doubt in regard to a certain matter and 
contract on that assumption, the contract | 
is not rendered voidable because one is 
disappointed in. the hope that the facts 
accord with his wishes. The risk of the 
existence of the doubtful fact is then as- 
sumed as one of the elements of the bare 
gain. a . : ee : 

The pcenene case is brought within the 
foregoing rules by the presence in the 
contraet ofa provision which demon- 


strated that the parties considered that 
; their assumption as to the - ‘quantity of 


mer chantable timber upon ‘the ae might 
be-erroneous.:* * #° | : 


See also 3 Corbin, Contracts g 598° | 
at, 585-86 (2d « ed. 1960). - 

. Both the. contract sender noe 
eration (wherein: the Government. 
disclaims warranty as to quality and 


quantity) and the Raddue contract 


(which provides for the considera- 
tion to be reduced pro rata if cut- 


ting operations fail to yield the es- 
timated amount) recognize that 
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quantity and quality are uncertain. 
The parties are deemed to have con- 


tracted on the assumption that there — 
was a doubt with regard to such — 
matters. In the Clark appeal, be- 


cause of the Government disclaimer, 
the risk as to the quantity of mer- 
chantable lumber to be derived from 
the dead trees would ordinarily be 


considered to have been assumed by - 


appellant as-one of the elements of 
the bargain. 


{4] In Raddue a faulty estimate | 


was made. by a third party. Everett 


Plywood and: Door Corporation Ve: 
United States,.419,F. 2d -425, 430, 


(Ct. Cl. 1969), indicates that. the 
rule 1 is no different where the esti- 
mate is made by 1 the seller. In £2 ver- 
ett, the Court distinguished the con- 
~ tract. there | under consideration 
from “the new ‘contract ‘form * * * 
which clearly negated any warranty 


of quantity.” (Ttalies added.) It 


is difficult to conceive how the Gov- 
ernment disclaimer of warranty 
could be made more cleai than in 
Bureau of Land Management con- 
tract Form 5430-3 (1966) con- 
cerned herein. — 

~The Court held that the E verett 


contract was not a sale by specific. 


__ lot. Again distinguishing, the Court 
at 482 quoted Brawley v. United 
States, 96 U.S. 168, 171-172 (1877), 
as to the seller’s obligation i In a spe- 
cific lot sale: bs 


Where. a eoutacea is aude to. sai or eae 
nish certain goods identified by reference 


to independent circumstances, such as an. 


entire lot deposited in a certain ware- 


house, or all that may be manufactured 


by the vendor in a certain establishment, 


or that may be shipped by his agent, or 


added.) 


_ examine the trees.? 


correspondent in certain vessels, and the 
quantity is named with the: qualification 
of “‘about,”-or “more or: less, *-or words. 


of like import, the contract applies.to the 


specific lot, and the naming of the quan- | 


7 tity is. regarded not as in the nature of 


a: ‘warranty, ‘put only as an‘ estimate of 
the probable amount, in reference to 
which. good faith 48 all that 4s required 
of the party making it. In such cases, the | 
governing rule is somewhat analogous to- 

that which is applied i in the description of — 
lands, where natural — boundaries and. 


‘monuments control courses and distances 


and. estimates : of | Cea aA aimee - 


The contract herein és a: seals of | 


‘specific lot. Appellant allegesno bad 


faith ; Brawley, supra, bars relief. . 
{5} Just as:there has been no al- 


-_legation of bad faith, neither has 
there “been a showing of reliance. 
The: facts herein are analogous to 


those'i in Brock v. United States, 84 
Ct. Cl. 453 (1987), as. discussed i in 
Everett, supra, at: 438 . he 


“The Brock case is clearly distinguish- 
able from. the [Everett] ease, as the facts 
therein’ show. that such plaintiff ‘was 
plainly not justified in relying upon de-' 
fendant’s estimates as to timber volumes 
involved, nor does at appear that the par- 
ties intended or expected that the esti- 


' mated quantities would be the basis of . 
the. agreement between. them, and ‘thus ‘a 
- Warranty was. not. made-by- defendant. om 

the contract... ee * (Italics. added.) 


The sale. ore Shaner ae a 
dates: small amount of readily 
accessible timber, Appellant has not 
alleged that he relied and did not 
Appellant’s 


8 Of. Uniform Commercial. Code, § 2-316(b),. . 
under: which.there is no implied warranty. for 
defects which an examination ought to have 
revealed. As to a sale of standing lumber: to 


he cut by purchaser, see §. 2-107, 
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| counsel, in his November 16, 1970, 

letter to the District Manager, al- 
leged that there “may” have been 
no meeting of the minds with regard | 


to quantity. In the notice of appeal 


he alleged that “there obviously was 


no meeting of the minds with regard 
to the quantity of -timber being 
sold.” No affidavit or other proof 


was offered, nor is there any clear 


. allegation that . appellant. in fact 


relied on the Timber Manager’s 


estimate as. to. the: condition and 


quantity of merchantable lumber 3 in - 


the dead.trees. 
>. The fact: that: appellant, ve an 


alleged reliance is. an.indication of — 


the understanding between the par- 
ties as to their bargain. Even assum+ 
ing; .arguendo,: that .the . deficiency. 
does approach 51 percent, this is not 
controlling. If the Government esti- 
mate. had been 51 -percent, Jess than, 
the actual amount: of. merchantable 
timber. which was later cut, it..1s 
doubtful that under the terms of the 


contract a court. would permit. the. 


Government to recover an .aug- 
mented purchase price from aeeer 
lant—absent a showing a fraud. 
‘Even if appellant had relied. on 
the. estimate, the Board. finds that 
appellant -was not. ‘justified in: so 


relying’ for ‘the ‘parties never’ in- 
_ tended the estimate tobe an assumed 
basis. of the ultimate agreement or. 

to control the total: amount. ‘due on — 


the contract. Rather, the parties rec; _ 
_ established as. an-.aid to enforcement and. to 


compel compliance may be compromised pur- 


ognized from the beginning that the 


quantity of merchantable timber— 
to be cut in the future under. the. 


' direction and control of appellant— 
was. not a basic assumption of t the 
contract. 
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[6] As to the additional rae 


appar ently authorized for cutting — 
_by the Timber Manager, that timber. 

may not be given away. Under the 
_ circumstances, however, and despite 


sections 8: and 18 of the contract, 
we feel. that. double damages for 
trespass would be unduly harsh. It 
is therefore suggested that the De- 
partment: position be re-examined ~ 
to determine whether ‘payment for — 


the additional timber, at its” real- 
istic ‘value: when: cut, would’ be ap- 


propriate: as a compromise. | 4 CFR 
103.1 and: 103. By + BEM Manual 
5481. 12 Band 9930. 61. _ 

[7] The Government's’ resale ex- 
pense should be deducted, under. es- 
from. ‘the 
credit granted to appellant for that 
merchantable timber which Te, | 
mained on the site after his de- 
parture. Leslie Gis Cmnighan,. A- 
30890 er al, sae 


4 4 CFR 108. 1 sande in spaces 
“Scope and Application. ~~ 

“The standards set forth in. this. part apply 
to the compromise of claims, pursuant. to. sec- 
tion 3(b) of the Federal Claims Collection Act 
of 1966, 80 Stat. 809, which‘ do not ‘exceed: 
$20,000‘ exclusive of interest. The head ofan 
agency or his designee may ‘exercise such 
compromise’ ‘authority ‘with respect.-to claims 
for, money. Or property arising. out of the. actiy- 
ities. of his agency prior. to the referral ‘of - 


- such claims ‘to the General Accounting: Office 
_ or to the Department of Justice : for, BEE 


tion. ee 
“4: CFR 103.5: oto vidéas 
Enforcement Policy.. 
“Statutory penalties, perreieiee. or “aebts 


suant to this part if the agency’ Ss enforcement 
policy ‘in terms of deterrence and secliring 


- compliance, both present and future, will be 
adequately served by acceptance of the sum. to. 
be agreed: upon. Mere accidental -or technical 


violations may be dealt. with less severely | then 
Willful and ‘substantial violations. poe 
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| “A omnes, pursuant to the au- 
thority delegated to the Board. of 
Land Appeals by the Secretary of 


the Interior, 43. CFR 4.1, the deci- 


sion. av beelsd from is affirmed as 
modified. 


ce OSEPH W. 1 Goss, 
Administrative of wage. = 


i CONCUR: 


ieee W. ae. 
Administrative J Mages: 


Douglas BE. Henriques, dissenting. 


“The instant. case. :presents issues 
of some. difficulty. and:I-sympathize _ 
with the majority’s attempt to re-_ 
solve them. Nevertheless, I cannot. 


assent to a decision which, through 


‘reliance on the: literal. iis: of a 


lump . sum.: sales contract, ignores 


and. distorts: the: real. purposes 
behind the utilization: of this: con- Mr 


tract device: ° 
TI have no. quarrel arith: is prop- 


osition. that in. a. normal situation 


a lump-sum contract. which. con- 
tains an: express disclaimer of war- 
ranty as. to ‘quantity precludes. re- 


covery. for inaccuracies in volume | 


estimates. See 6.9.5. John D. Huff- 
MAN, 
| (1972) ; Irving Pears 5 IBLA 373 
(1972); Forest M anagement, Ine., 


A-31045 (February 6, 1970). The. 


rationale for the ie prohibiting 


recovery. for normal underruns is | 


premised on two separate factors. 
First, the nature of a timber cruise 
is such that a truly accurate esti- 
mate is virtually impossible. Small 


errors are intrinsic to the process. 
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of the quantity of the timber 


Secondly, ne many ‘purchasers Ss 
would be quick to complain of an 


underrua, : few: would complain. of 
an excess of timber over the esti- 


mate relied upon. Thus, the nature 
of a lump-sum contract is to appor- 


tion between seller and. buyer the 
risks inherent m such a sale. 


_As:I see it, this case. presents the 
gaectone of whether or not as un- 
derrun of nearly 51 percent is so 


great as to support a finding that 
_ there was no meeting of the minds 


between the. two. parties? I think 
this j is a.question deserving of rigo- 
rous consideration. I think that it is 
more. than unfortunate that . this 
question is not examined in the ma- 
jority’s analysis, an analysis which 


I feel places: inordinate reliance on 


specific contract terms to the'dero- 
gation of simple common. sense. 
“As the majority apparently: sees 
it, ‘the Government’s volume esti- 
mate is no more than : a’ dart. throw 


_by a blind man. Appellant, had ab- 
solutely 20 right to rely thereon. I 


doubt that: the foresters who made 


the timber cruise took. ‘so critical a 


view of their official capabilities, 


1The majority. tas - fiat : “rgyiven ‘an 
original inaccuracy of the Timber Manager’s 


estimate, and his statement that appellant 
‘high graded”. the. tract through sélective . 


cutting of only the. better timber, the Board 
is not convinced that the record: firmly estab- 
lishes' the deficiency to be in the amount 
alleged by appellant.” (Italics: added.) The 
Government has’ not even | alleged that the 
shortage is less than appellant’s contentions. 
The fact that appellant has “high graded” the 


_ tract, however relevant it may be to a ques- __ 


tion of quality, has no -bearing on the issue 
| involved. 
Finally, if there is a factual uncertainty the 
case should be remanded: for a. hearing. See 
43 CFR 4.415. 


And I.cannot but ene? “why 
government moneys are expended 
on the making of timber cruises 1f- 
the’ results are SO unreliable: as to. 
: a for deficiencies in volume estimates 
in the normal situation. ‘Such a re- 


be worthy of no reliance. 
~The short answer to the major- 


ity’ Ss. position 1s that. both parties — 


rely on the estimate. The Govern- 
ment, in its -pr ‘ospectus concerning 


the timber sale, put a total ap- 
praised price of $2,082.50 on the 
timber to be sold. This price was ar- 


rived at by multiplying the ap- 
“praised price per’ Mbf ($42. 50) by 
the estimated Mbf involved in the 
sale (49). The prospectus specifi- 


cally stated that “[n]o sale'shall be 


made for less than. the total ap: 


praised price.” Thus, any bid which 


did not match the total appraised 


price, which in turn was dependent. 


on the. estimated volume of timber, 
would be. rejected. Certainly this is 
a.form-of reliance;on the volume 


estimates.’ Further, under the cate-_ 
— gory of “High Bid” of Form 5430-7. 
: (J anuary 1969) “Timber Sale Bid 
Record,” a bid of. $110 was recorded 


for ap palane and a bid of $105 was 


TL ecorded for one: Tom Flood.: The 


total amount. bid. was reached by 


multiplying the volume estimate *y | 


| the amount bid. | 

_ Finally, the timber Sale contract, 
Form. 5430-3 (July. 1966), makes 
specific reference to both’ the esti- 
mated volume (49 Mbf) and. the 
price per unit ($110). As a practi- 
cal matter it is thus clear that reli- 


ance is placed by both parties on 
the estimates of volume made by 


Governmental employees fulfil ling 
their official] ae 
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“T tae stated aeene that a lump- 


‘sum contract containing an express 
disclaimer of warranty as to quan- 


tity operates to preclude. recovery 


sult accords with the policy consid= 
erations implicit in the utilization. 


of the lump-sum. contract to which 


I have already alluded. The real 
question which this case presents, . 


-as I have noted above, is whether — 


the deficiency évidenced in the in- 
stant case is so great ag to be beyond 
the. general. rule and necessitate re- 
formative action’ by the ‘Depart- 


nent.’ The approach taken by the 
majority would:sanction. wnderruns 
of 90 percent, for if you have no — 
-right-to rely on an estimate - it is 
irrelevant. how erroneous the esti- 
mate in actual fact is. Certainly a 


point must be reached wliere some 


_Teliance onthe Government’s state- 


foes 


ments is justifiable. 
It may be true, that, in the ae 


of Mr. J ustice ‘Holmes, those who 


deal with the Government must turn 
square corners, but certainly the — 
Government ‘should be held to no~ 
less an exacting standard when 
dealing with its citizens. To blandly 


| say that appellant. has made his bar- 


gain, and. should be forced to live | 


2 The ‘majority: places heavy ‘ellance on 
Raddue v. Le: ‘Sage, 188° Cal. App. 2d 852, 292, 
P.2d 522 (1956). It. points out that in Raddue 
the underrun was far greater than the present 
ease. The relevancy of this observation to the. 
issue. before this Board is unclear since in 


‘Raddue the contract provided for a. pro- -rata 


reduction for any underrun of timber. ‘It is 
the absence of any pro-rata reduction that has 


generated this appeal. 


8 Rock Island, epaiees ‘& “Louisiana: RR. 
Co. v. United States, 254 U.S. 141, 143 (1920). 
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with it is to place the Government 
in the position of a private party 
who’ through. slick means has 
achieved an’ ‘advantage and intends 
to maintain it. The Government has 


a duty to. both the public at large 


and the individual members of the 


public who deal with it. It should 


not attempt to benefit the former at 
the expense of the latter, as if by so 
doing some greater. good is thereby 
achieved. Rather its obligation is 
‘to deal fairly with all its citizens 
and at the same time’ protect. the 
general. public’ s interest: ‘The gen- 
eral interést. in the instant: case. is 
to achieve fair market. value for 


Government owned timber. I do not 


see how this interest is - advanced 


by forcing the appellant to pay for 


_ timber that does not now exist and 

. did not-exist when the sale was con- 
ducted or the contract. executed... _ 
_ The premise of the appellant’s bid 


: was that there were approximately 


49 Mbf of merchantable timber to 


be sold, The risk he assumed was > 
that the Government estimate might. 


be moderately deficient. He did not 
assume. the risk: that the Govern- 


ment’s estimate would be erroneous | 


by more than 50 percent. Whether 
he did or did.not examine the area 
~ himself does not make the results 


of the Government’ Ss cruise more ~ 


realistic. . 


I note inet the major site opinion | 


states that there has been no show- 
ing of reliance. Indeed it actually 


declares that “[t{he fact that ap- 


_pellant has not alleged reliance is 
an. indication of the understanding 


7 between the parties as to their bar- ; 
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gain.” With all deference to the n ma- 
| jority I find these statements not 


supported by the record 'as shown — 


_ in the case files. If appellant is not | 


alleging reliance, then on. what. pos- 
sible ground is he appealing? Re- 
liance: on the Government’s volume — 
estimate is implicit in this appeal. 
That reliance is involved is palpably 
obvious. Why appellant should be 
required to clearly allege the ob- — 
vious is not readily apparent. | 

I would grant partial reforma- 


tion of the. contract. Appellant bid 


$110 per Mbf, and-should-be held 
to his bid valuation. Tt is reported 
that appellant removed 16 10 board — 
feet; there. remained, according to 
the. Gsrorniient post-sale cruise ap- 
praisal, 7,760 board” feet. These 
make a total of 24,216 board feet 


_ available under the timber sale con- 
tract. At the rate agreed upon this | 
totals out to $2, 663. 76. This I believe 
is the amount for which the appel-_ 
lant should be: liable based: onthe — 

original sale. Added to'this should — 


be the cost of post- -sale appraisal, 
$26. 15. I also. feel that the trespass 
assessment was: correct. Appellant 
clearly was on notice.that the ‘Tim- 
ber Manager was not authorized to 
allow. additional cuttings without ' 


additional payments. The maj jority’s 


attempt to mitigate this element be- 
cause it is “unduly harsh” is, I 
think , unsupportable i in the case law. 


| See. fea: ees maha (October 2 91, 7 


1963)... | | 
| Aceondnsiys | | respectfully dis- 
sent from the majority’s. opinion. | 


_ Doueras EB. aoe 
Administrative J udge. 
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‘Decided September. 19, 1974 


‘Repeat From an Administrative Law 
Judge’s » order ‘denying - ee for 7 


- rehearing. _ 
AFFIRMED and DISMISSED. 


ol Indian Probate: Wills: Applicabil- 
ity of State Law—A425. 4 =. 


Limitations preséribed by state law have 
no ‘bearing on the validity of wills made 
by Indians in disposing * of ‘trust allot- 
ments or restricted personal property, un- 


less: such. provisions have been adopted 


in. the. Tegulations promulgated. iby the 


| Secretary of the Anterior Tee In- 


dian wills. 


7 2. Indian Probate: Wills: Applicat | 


| ity. of State. Law—425. 4. 


Indian: probate proceedings involve con- 
‘siderations which go beyond the conven- - 


tional issues of a state probate proceeding 
and. evidence | may be admitted. in an, In- 


dian probate proceeding which would not 
be rélevant to the aa of ‘a Silene in a 


state proceeding. - 


8. Indian Probate: - Appeal: “‘Adtainis: | 


trative. Law ar as Trier of Facts— 
130.3 7 7 


When the views of witnesses. are eee 


ing, the findings of the Administrative 


-. Law Judge, as the trier of facts and as 
one who had the opportunity to observe 


the witnesses, shall be given great weight. 


4, Indian Probate: Attorneys at law: 
Fees—140.2 | 3 


' Claim for attorney’s fees for services 
. rendered on an appeal is not a proper 


‘DEPARTMENT | 


OF ‘THE INTERIOR (81D, 


cnneee or fae as costs of the administr a- | 


ec of an estate. 


APPEARANCES: neciaa i. Gissel, 


é Attorney for Virginia. Miller, appel- — 


lant; Frank V. Barton, Attorney for _ 


Arthur Moore, Sr., appellee. 


OPINION BY ADMINISTRA- 7 
TIVE JUDGE. WILSON 


INTERIOR BOARD OF - 
_INDIAN APPEALS 


The above- entitled matter comes | 
before the Board on an appeal filed 
by Virginia Miller, hereinafter re- 
ferred to as appellant, from a de- 
cision.of an Administrative Law 
Judge denying her ae for — 
rehearing. 

‘Elizabeth Frank Greslion ‘Nez 
Peres Indian Allottee No. 1517, 
hereinafter referred to as decedent, 
died testate on August 23, 1971, at 
the age of ninety-four years seised -_ 


of trust property estimated at $99,- 
050. The decedent was survived by 
her son, Arthur Moore, Sr., herein- 
after referred to as appellee, to 


whom the entire estate. would de- 


-scend in the absence: of a valid last - 


will and. testament, | : 
~The matter was first set down ae 


hearing on November 1, 1971, with 
7 Frances C.. Elge, - “Administr ative 


Law Judge, presiding. Testimony at 
this hearing was confined to. de- 


-cedent’s family history and to the 


testimony of the subscribing wit- 
nesses to the will, Wallace Wheeler 


and Mary Moody. Neither the ap- 


pellant nor the appellee was repre-. 
sented by counsel at this hearing. 
Thereafter, the first supplemental 
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and second supplemental hearings 


in the matter were scheduled and 
held on August 23, 1972, and Febru- 
ary 28, 1973, ‘respectively, with Ad- 


ministrative Law Judge Robert C.. 
~Snashall | presiding. , The appellee. 
only ‘was represented. by counsel at, 
the first supplemental hearing. In. 


the latter hearing both appellant 


and appellee were. represented. by 


counsel. 


Based. upon the evidence palduced 
in the proceedings, Judge Snashall 
on May 1, 1973, issued an order dis-_ 


approving the decedent’s last, will 
and testament of April.8, 1971. The 


J udge. further ordered: aieiribitied: 


of the: decedent’s. trust. estate to 


Arthur Moore, ae) the appellee - 


herein. | | 
The appellant der ‘late of Ju une 


295, 1978, filed a petition. for rehear-. 


ing based on. the following issues: - 


That the administrative law judge based 
~ hig decision in part on the fact that pro- 


ponent of will: had no knowledge of the 


conditional terms: of the will of Elizabeth 
Frank.Greene. Proponent. asserts the po- 
sition that where a conditional benefi- 
 giary of a’ will is ignorant of the terms 
of the will, said ignorance. does not pre- 
clude: her receiving the- benefits of the 
conditional devise or bequeath when the 


condition to be performed was in fact 


performed by said conditional devisee. 


That the administrative law judge in 
holding against the proponent, incorpor- 
ated the theory.of undue influence in his 


decision. That the proponent respectfully 
submits that this theory was not before 


of incompetency ‘pefore the court, 
_ burden of proving incompetency is on 


the court and therefore not a proper the- 
ory mpon which to render a decision. | 


2 


That even if the issue of ‘undue influ- | 


ence was properly before the court, the 


evidence presented by the contestant of 


the will was not sufficient to prove undue 
aE ERE 


ha aes 


That the administrative law judge based 
his decision in part: on the proponent’s 
failure to overcome the heavy presump- 
tion of undue influence, said presumption 
is not reflective of Idaho law which states _ 
that the contestant of a will that has been — 
admitted. to probate has. burden of show- 
ing - undue. influence and. that. burden ae 
never shifts to. proponent. | 


That the primary issue before the court 
was the incompetency of the testatrix, 


and where the contestant places, the issue 
‘the. 


contestant, and said contestant failed to | 
kaa this burden. z 


VE. 


That on first hearing i in 1 this mater. both. 


proponent. and contestant were without 
legal counsel ; Administrative. Law Judge 


Francis Elge advised only the contestant — 
to seek. legal assistance, and only con- 
testant sought legal counsel for the sec- 
ond hearing, and that the second hearing 
was conducted with no legal counsel for 


proponent, and that this set of facts con- 


stitutes: prejudicial error on part of ad- 
PASLTA GLY law judge. 


Vil. 


‘That on first hearing in this matter, both 


proponent and contestant were without 


legal counsel, Administrative Law Judge, 
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bof 


Frances Elge advised only the ieee 


to seek legal assistance, and only con- 


testant sought legal counsel. for the sec- 


ond hearing, and that the second hearing 


was conducted with no legal counsel for 


proponent. That there was evidence en- 
tered prejudicial to proponent and. that 
; proponent was effectively denied right 


— to cross examination, and that this set of | 


facts constitutes prejudicial — er ror on 
part of administrative law judge. | 

The Judge in. considering the 
appellaut’s petition for rehearing 
consolidated appellant’s foregoing 
seven issues into the following three 
basic contentions: 


# o* * (1) that petitioner's asserted 
7 ignorance of the provisions of the Will 


was a basis for denying her the benefits| 
(2) an improper finding of un- 
due influence and incompetency of the 
decedent; and (3) alleged eee of | 


thereof; 


the right of counsel. | 

The Judge considered and dis- 
, ae of the vabowe contentions 1 in the 
following language: — 


Petitioner, by her first contention, seems | 


to be contending that. the decision was 


improper because it was at least in part 


based upon the belief that petitioner 
should be precluded from receiving bene- 
fits of the conditional devise or be- 
queath because she was purportedly un- 
aware or ignorant of the terms of condi- 
tion in the Will. Apparently, petitioner 
misunderstood the Order since no such 
interpretation or holding was: intended. 
What was stated in the ‘Order, as dicta, 
was that petitioner by her own testimony, 
emphatically denied. the Will’s: recital 
that. she understood and agreed to the 
conditions precedent in the Will and that 
therefore she could not rely upon those 
conditions which in that context could 
only have been considered a bilateral con- 
tract. The ultimate fact of her denial 


was used merely for the purpose of show-. 


ing the untrustworthiness of her testi- 
mony Since other evidence clearly showed 


DEPARTMENT OF. ‘THE INTERIOR | 


has I. D. 


nat aaiy her monica knowledge of the 


conditions contained in the Will but her 
complicity in their creation. and: PDE CE 


— tion. 


“Petitioner's aceon basic contention is 


| merely an argument on. the. facts with- 


out the. introduction’ of new and addi- 


- tional evidence and is therefore outside | 
the Scope’ of a Petition for Rehearing, The — 


simple fact is: that: testatrix,. due- to a 
number. of reasons, was highly suscepti- 
ble to the suggestions and promptings of 
the petitioner and that the Will clearly, 
when laid - ‘alongside the evidence pro- 


duced upon the hearings, reflected the 


petitioners (sic) heavy hand in the mat-. 
ter. Petitioner wholly failed to overcome 
this strong | presumption of undue in- 
fluence. Sistate of Mary Ur sula Rock Well 
Known, (sic) IBIA. 70-7 (4971) : cf: Es- 
tate of Louis Leo ‘Tsadore, ‘[A-P-21 
[1970], ‘Estate of. Julius Benter, TIBIA 
70-5: [1970]. . 

Petitioner's third. contention concern-— 
ing deprivation of the right of counsel is 


| _ without merit. Administrative Law Judge. 


Frances Elge did in fact advise contest- 
ant of the Will to seek legal assistance 
and it appears obvious from the record 
she did so in- view of her knowledge of » 
the complexity of such an undertaking 
and the need for technical expertise in so 
doing. It is hard for me to understand 
how this could be prejudicial to petitioner. 
Petitioner in her own right elected by her 


own. volition ‘to appear at the first and 
- second hearings without the assistance of 


trained counsel; that she did so cannot 
now be used as a means of upsetting an 
otherwise proper. proceeding. She must be 
held responsible for her own acts and al-. 
though it may seem incredible that she 
would undertake to defend a Will con- 
test involving an estate of. this. magni- — 
tude without the assistance of able coun- 
sel, she did so elect. Additionally, the rec- 
ord clearly reflects that every effort was 


-. made, not only by the hearing Judge but 


by opposing counsel, to insure to her a 


fair and impartial hearing and in fact the - 


latter was overly solicitous in this respect. 
Finally, it should be noted and the record 
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reflects, a third hearing v was granted pri- 
marily due ‘to ‘petitioner’ s failure .to ob- 
tain assistance in connection with the first 


two heari ings and as a means of providing : 


her -full -additional opportunity to come 
forth with counsel, as she. did, and..thor- 
oughly present her case. 


- The Judge on the Pasis: of ne 
Sree reasons denied appel- 
lant’s Petition for Rehearing on 
July 6, 1978.. 

From the denial of July 6, 1978, 
the appellant filed: the appeal herein 


assigning in support thereot the fol- ‘ 


. lowing errors: 


- That the administrative law judge 


based his decision. on undue’ influence 


_ when that theory was not properly before — 
the court and therefore .was. not a proper | 


theory upon which. to render a decision. 


2, That even if the issue. of undue in- 


. fluence: was properly before the. court, the 
evidence presented by the contestant of 
the will. was not sufficient to prove undue 
influence. — Po? eh 
3 That the administrative. cree judge 


_ based his decision in part on the pro- 


ponent’s failure to overcome the heavy 
presumption of undue influence, said pre- 
sumption is not reflective of Idaho law 


_ which states that the contestant of a will 


that has been admitted to probate has bur- 
den of showing undue influence and that 
burden never shifts to proponent. 

, 4 That the primary issue before the 
court was incompetency of the testatrix, 
and where the contestant places the issue 
of incompetency before the court, the 
- burden of proving incompetency is on the 
contestant, and said contestant failed to 
carry this burden. 

5. That on first hearing in this aioe 
both proponent and contestant were 
without legal counsel; 

Law Judge Frances Elge advised only the 
| contestant to seek legal assistance, and 


Administrative — 


only contestant sought legal counsel ‘for 


the second hearing, and that the second 
hearing was conducted with no legal coun- 
sel ‘for proponent, and that this set of 
facts constitutes pr ejudicial error on part 
of adniinistrative law judge. 

“6. That on first hearing in this matter® 
both ‘proponent and’: contestant were 
without legal counsel, Administrative 


. Law Judge Frances Elge advised only 


the contestant to. seek legal . assistance, 
and only the contestant sought legal 
counsel for the second hearing, and that 
the second hearing was conducted with | 
no legal..counsel for proponent. That — 
there was evidence entered. prejudicial 


to proponent and that ‘proponent was | 


effectively denied right to cross exami- 


nation, and that this set of facts con- 


stitutes prejudicial error on puri of ad- 


ministrative law judge. - 


_%, That the administrative law judge’ s 
decision on petition for relearing was 


err oneous on the preceding six issues. of ° 
this Notice of Appeal. ' 


- The Board is not in agreement | 
with the appellant’s contention 
that the. theory of undue influ- 
ence was not properly in issue. in 
the proceedings and therefore an 
improper theory on which the Ad- 
ministrative Law J udge® based his 
decision. ‘The Administrative Law - 
Judge under the general authority 
of 43 CFR 202.is obligated to ap- 


prove and disapprove wills of de- 


ceased Indians disposing of trust 
property. To this end, he must re- 
celve and consider any and all per- 
tinent evidence, including among 
other things, evidence regarding 
undue influence. 

The provisions for submitting 
and. receiving evidence in Indian 
probate proceedings are set. forth 
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in 43 CFR 4, 282(a) which Pm 


: vides :. 


. Parties in aatuoest may 


pervision as to the extent and manner 
of pr esentation of such evidence. 


Evidence regarding | 


visions except for the provision of 


43 CFR 4.238(c) which requires 
: the taking of testimony of subscrib- 
Ing witnesses regarding the ¢ execu- — 


tion of the will. | 
No formal pleadings nor the de- 
fining of issues is required in trust 


rules and regulations presently set 


forth in 48 CFR 4.200-¢¢ seq. Ab- i 
sence of such requirement in Indian 


probate matters appears to be nec- 
essary so as not to possibly preclude 


introduction of evidence that may 


prove of major importance in the 
final determination made by an 
Administr ative Law Judge. 
‘Moreover, the appellant’s further 
contention that the Judge’s appli- 
cation of the law regarding pre- 


sumption and burden of proof on 
~ undue influence was not in accord ‘ 


0 Idaho law is without merit. *. 
[1] The Department has moe 


hered to the rule that state laws - 
have no application in Indian trust: 
involving | 


probate proceedings. 
wills. Hstate of Ke-to-sah Jefferson, 
TA-19 (May 14, 1950); Estate of 


Annie Devereaux Howard, TA-884 _ 
Estates of 
Laverne Ww agon, A-24459 es 


(December 17, 1959); 


OF THE DEPARTMENT OF THE INTERIOR 


offer. at a 
hearing such relevant evidence as they 
a deem appropriate under the generally 
| accepted rules of evidence of the State. 
in which the evidence is. taken, subject 
“fo the Administrative Law J ‘udge’ Ss -su- - 


| contested | 
wills are governed by the same pro- 


2 [81 LD. 


ber 17, 1946) (June 4, 1948) and 

(September 21, 1948). : 
[2] Indian probate piocosditigs jt 

involve considerations _ which, go 


: beyond the conventional issues of. a 
state ‘probate. proceeding and evi-. _. 
dence maybe admitted in an°-In-. ~ 


dian probate ‘proceeding which 


- would not be relevant: to the pro- 


bate of a will i in a state proceeding. 


Estate of Mary Ursula Rock Well- 


known, 1 IBIA 83, 78 I.D. 179° 
(1971) ; Upheld in 8 haw v. M orton, 
Civil Nov. 974 (De Mont: ae 9, 
1978).- | 

[3] Ine cases ae sida. tes- 
timony has been presented and re- 
ceived by an. Administrative Law 


probate proceedings by - existing Judge and he:concludes that:undue — 


influence was: exerted, his findings 


and ‘conclusions ‘will not be ‘dis- 


-turbed if his decision is supported 7 


by credible. ‘evidence. Estate of 


Annie, Grace, 63 ID. 68 (1956); 
Estate of Rha Wolf, TA-490 


(September 6, 1955)... | 
In the case’at bar, fie Aardinis- 


trative Law Judge, having heard 
‘the testimony and having observed _ 
the witnesses, properly. concluded | 
that undue. influence had. been exX- 


erted. on the decedent. | 
We are not in aeereal with. ine | 
appellant’s contention that the pri- | 


mary issue in the pr oceedings - was - 


incompetency of the decedent and 
that the appellee failed to carry the 


burden of proving incompetency. Zs 
The record indicates that the dece- 


dent at the time the will was exe- 


cuted was 94 years of age, blind, 


unable to walk, semi-bedridden, and — 


unable to read, understand. or speak _ 
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the English Cae Apa as in. 


the case of conflicting testimony re- 
garding undue- influence, the Ad- 
ministrative Law Judge, as the trier 
of facts after having observed the 
witnesses, must resolve what weight 
is to be given to the testimony and 
evidence presented. Estate of 
Felicite (Mrs. Matches), Tal 
(July 12, 1966). 


The evidence, consisting. of some 


266 pages of testimony given in.be- 


half’ of the. appellant and appellee 


with respect to what transpired at 


‘the'time.of the execution of the:will 


and .what prompted’ the, making 


_ thereof, is in conflict. Considering _ 
‘the record before us, we are unable 


to say that the. decision, of the Ad- 
| ministrative ‘Law J udge ¢ on the i issue 


‘of undue influence and. testamentary > 
gapacity is. .. clearly. against: the 


ingly, ihe J udge’ S decision. is en- 
titled to. stand. - 


The appellant's final poten oe. - 


‘that the failure of the Administra- 


tive: Law. a udge. to. advise both ap- - 


- pellant. and appellee to seek legal 
: counsel constituted: ‘pret judicial error 
is without merit:, The record. andi- 
cates. every effort. was.made to-ac- 
' ecommodate the appellant.in the:pro- 
‘ceeding..The Judge,.in fact, con- 
tinued the hearing to a later date 


and advised appellant to seek legal . 


-counsel.:- The record: does not, indi- 
cate any prejudicial’ action taken 
against appellant during the pro- 


‘ceedings'in the way of limiting her 
to the number of witnesses she could © 


560-3 790—T4——_5 


present or denying. her. the right to 


cross-examine. | 
The Board having nevicded and 
considered the record-as presently 


: constituted finds that the. decision 
of the Administrative. Law J udge 


entered under date of July. 6, 1973, 
denying Virginia Miller’s petition 
for rehearing should be affirmed and 
the appeal dismissed. 

[4] The Board: further finds that | 
the motion of Virginia Miller, the — 


appellant herein, for allowance and 


payment of attorney’s fees m.the 
amount $500. to. Norman L.. Gissel | 
for services rendered her in this ap- 
peal is an improper. and. inappro- 


priate claim. to be assessed or taxed. - : 
as costs of the administration of the 


estate. papa the, motion 


‘must'be denied. : 


_ The Board further finds the mo- 


iowa and. payment of. aioe: s 
. :fees in the amount. of $500 to Frank 
NV. Barton: for services rendered: him 
an- -connection. swath. this. appeal | 


should be: allowed, 
Now, THEREFORE, ne eae: 


of the authority delegated’ to.the 
Board of Indian Appeals by: the 


Secretary of the Interior, 43 CFR 
4.1, the decision of the Administra- 


tive Law Judge dated July 6, 1973, 
‘denying Virginia ‘Miller’s petition 


to rehear, be, and the same is hereby 
AFFIRMED and “ aPpeeh noe 


is DISMISSED. 


The claim: of Norman’ I, Gissel ; 
for attorney's fees in the amount of 
$500 for Services rendered in con- 


a ae 


| DEN JED... 
“The claim of Frank V: Barton for 
attorney’ s fees in the amount of $500 
for ‘Services | rendered ‘to Arthur 
Moore, Sr.5 in connection with: this 
| appeal i is’ ‘hereby ALLOWED ‘and 
‘said amount shall be paid for funds 

| in the decedent’s estate. ake 
‘This decision ” ‘is. final for’ ithe 
bie couaeed oe 


Adruinistratine. J udge: 


Bint 3 ‘Melting, La nae 
Chaey, Administrative J rudge. 


KIN GS STATION COAL 
CORPORATION 


ee IBMA 322 - 
- | Decided Rieabe 19, , 1974 


“Appeal by ‘the Mining ‘Briforcement 


“and Safety Administration (MESA) 
from‘a decision by an Administrative 
‘Law Judge (Docket No. 


eating an ‘imminent danger Order of 


Withdrawal in a ‘proceeding brought | 


“pursuant to section 105. of the Federal 
‘Coal Mine rier and wea ee Act: of 
1969," ee | 


° "Affirmed. 


1. Fedeval . Coal: ‘Mine ‘Health : and 
“Safety “Act of: 1969: Closure Orders: 
‘Imminent Danger © i, ere? x 


Jn ‘a section: 105 (a) iildoesding concern- 


ing a section 104(a).Order of With- 
ee drawal, where the: ‘operator. establishes of, 


| ce 91-173, 88 Stat, 742804, 30 USC. 
“§§ 801-960, (1970); | : 


Perce iL Wikaon, | 


~VINC | 
| 73-206), dated January 30, 1974, va- 


(81-I:D. 


=a a 


2s preponderance of on evidence that j im- 


‘minent danger did ee edge oe rae 
ig properly. Mavared. 2 UAE Pisn on Shier 


APPEARANCES: ‘Richard: v. Backley, 


| Esq. . Assistant Solicitor, and. I. Avrpm 


Fingeret, Esq, ite Trial Attorney. for ap- 
pellant, . Mining. Enforcement... and 
Safety . _Administration; _ ‘Vilma, - L. | 
: Kohn, Esq, and G. Christopher Meyer, 
Esq. ., for appellee, ‘ing? £ Station, Coal | 


| sea dees 


"OPINION BY. CHIEF 
_ ADMINISTRATIVE obGE 
| ROGERS 


INTERIOR BOARD Or: MINE 
— ~OPERATI ONS” APPEALS 


The factual and procedural back- 


te. ¢ ground of this ease is adequately set 
forth in the Administrative Law 
af udge’s (oS udge) decision dated | 


Je anuary 80,1974? 
[YT This Board believes: that its 


decision in Quarto Mi ining Com- 


pany and Nacco Mi ming Company, 
3 IBMA 199, 81 I.D. 328, CCH Em- 
ployment Safety and Health Guide 


‘par. 18,075 (1974) ‘is applicable to 


the instant case. As in the above- 


cited case, the record ’i in this‘case re- , 
veals “nothing that would tend to 
establish the probability: of- immi- 
‘nent danger. Asa matter of fact, all 


of the surrounding circumstances 
would support at the most a. bare 
possibility that sucha condition 


could exist.”* Kings Station Coal. 


Corporation (Kings Station) Te~ 


butted this “bare eee at me 


2'The ‘Judge's - aieeiaion nelow: 3 IBMA :325 


follows at 81 1.D. 563. 


3 Quarto and N aeco, supra, at 200. 


: hearing, and” Wwe. think: successfully 


‘$0. ‘Accordingly, \ we find, as did the 
iF udge,: ‘that, ‘Kings ‘Station ‘estab- 
lished. “by ‘a: preponderaiice “OF the 
evidence, thatan imminent danger 


was ished.” 


“Although. v we. recognize oes is 


8 some question. as to. whether the in- 
spector followed:instructions: con- 

tained .in. the. MESA. Inspection 
| “Manual | in. issuing. the. Order,: our 


conclusion:that the: record. clearly 
~ fails to. support : a conclusion. of im-— 
‘ minent. danger obviates the. need. fe 


severe this. gqnestion. — cies as 


“ORDER | 


_ WHEREF ORE;. pursuant’ a >the | 
; authority delegated to thé Board 


by:the Secretary of the Interior (48 
CFR 4.1(4)), IT IS HEREBY 
7 ORDERED. that'the decision of the 
Judge iri’ the st case 
a AFFIRMED. es 


eG: on ae Jes Pe 


Chie a Administrative Jf Frage. 


qT concuR: 


‘Divie Doane, ae ees 
Administrative a wdge. | 


| a - anuary , 90, 100 
3 IBMA 925 ~ 
: ‘DECISION — 


a ata 


Application for Review o A an Order 
EO as Withdrawal "2 | 


This is isa review peels sinter | 


section - 104(a) of the Federal Coal 
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Mine’ Health and: ‘Safeky: Ket” ‘oe 


1969. The | opérator,. Kings Station | 
Coal” Corporation, Seeks" ‘to. Have - 


Order of Withdrawal’ No. 1 Jw D, | 


7 isstied “Decémber 26, 1972, declared | 
did not exist at. t the time the, Order | 


void ab initio. The Mining Enforce- _ 
ment. and. Safety Administration 

(MESA) and the..United,-Mine _ 
Workers of America (UMWA) a 


have ‘filed. answers. in. opposition t to 


the: application. for. review. 
On June 6, 1973, MESA. ¥ was: or- 
dered to show ¢ cause why a surimary 


‘decision ~ “favoring the ” “operator 
should not ‘be issued. A copy | of the 


order was sent. to the operator. and 
UMWA: MESA replied:on June:14, 
1978; that’ “The' Bureau -does* not 


have. to come forth ‘with’ evidence ; 
| until the. “Applicant. established. a 


prima facie case that there. was No 


| imminent danger.’ ” A summary. de- 7 


cision favoring the operator. was is- 


sued on November 5, '1978. By de- 
cision issued November 5, 1973, the 
Board. of Mine Operations ‘Appeals 


reversed the summary. decision and _ 


remanded the matter for’ hearing - | 
_ and decision on the merits, | 


“After due notice to: the parties a 


+ | hearing on this matter was held in 
eo b Louis, Missouri, on December 14, 


1973.. MESA. was represented by : 
Avrum I. Fingeret, Esquire. Vilma 
L. Kohn, Esquire, represented. the 


operator. UMWA did not. make an 


appearance. — 


The Issue | 


| The i issue is s etieke or not an im- 
minent danger existed at the time | 
the Order of Withdrawal No. 1. 


oJ WD was issued by Inspector Dan- | 
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iels on December 26, 1972. Ifa an im- 
minent danger did exist the Order 
. of Withdrawal must be affirmed. LE 


‘itis found that an imminent danger 


did not exist, the Order. As. to be | 


vacated. - 


Pertinent Lav, Regulations and 
f nstructions | a 
Tf, upon any inspection of a eal mine, 


an authorized representative of the Sec- 
retary finds that an imminent danger ex- 


ists, such representative shall determine 


the area throughout. which such danger 
exists, and thereupon shall issue: forth- 
with an order. requiring the operator of 
the mine’ or his agent to cause immedi- 
ately all persons, except those referred to 
in. subsection (a) of this section; :to be 


withdrawn , . from, : and.:to: be. prohibited 


from. entering, such area until an. author- 
ized™ representative of. the Secretary. de- 
‘termines’ that: such imminent’ danger no 
‘longer exists. | 


30 U.S.C. gsi Section 08? 


( a) of the Act. 


ci I)mminent danger” - means. ale: ex: 
istence of any condition or, practice in a 


coal mine ‘which could reasonably be ex- 


pected to cause. death or serious ‘physical 


charm. before: sech ° condition - or Pome 
can be abated... 


30 U.S.C. soe: Seotion 300) 


| of the Act. 


Trailing cables: shall be adequately pro- 
tected. to nee damage bye mobile | 


| equipment.. : 


-30 CFR a. 5 606. 


‘_Lunprotécted Gables that are run over. 
by any type of mobile equipment would - 


be in noncompliance with this section and 


- would warrant the issuance of a 104(a) . 


Order: of: Withdrawal. | 


Section 75.606 ae Coal Mine - 


Safety Piererts on Manual, ee 
ber 1972." . 
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[81 L.D.: 


Summary of. Huidence 


Too James Ww. Daniels is | 
sued the Order of Withdrawal in 


question at 11:45 a.m., December 26, 
1972, due to the following. condi- 


tion: a 1 
No. 6 shuttle ear right rear wheel was 
on No. 4 shuttle car trailing cable, 75.606 


protection of trailing cables. No. 6 and » 
No. 4 shuttle cars are operating in: the 


second south main east. 


The operator was. ordered. to with: 
draw employees from the area: of 
the mine described 2 as “No. 6 shuttle 
car ‘and’ No. 4 
order was terminated at 12:01 p.m. | 
the same day. The action taken to 


4 shuttle car.” The 


abate the condition described as fol- 
lows: : 


No. 4: shuttle car trailing cable was re-. 
moved from under. ithe wheel of No. 6 


ae car and checked by the. repair 
man. | 


“Mr. Tse, Mosel ide Co. 


ordinator. for the ‘applicant, _testi- 
fied that he accompanied Inspector 


Daniels on the inspection of Decem- 
ber 26, 1972. He did not dispute the 


facts set out in the-order. He testi- 
fied that had the wheel of. the No. 6 


shuttle car damaged the trailing 
cable, then the circuit breaker-would 
have immediately. deenergized the 
cable without endangering persons 
in the vicinity. Mr. Messel testified 
that ventilation was adequate at the 
time the Order. was issued and that 
there. was no methane present. He’ 
further testified. that methane is 
liberated primarily in the face area, 
and not in the area where the af- 


. fected. shuttle cars were situated. 
According to Mr. Messel, the cable 
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was in good cmiicen prior. to. the 
issuance of the Order, and the in- 


spection of the cable atter removal 


of the shuttle car wheel. disclosed 
no observable damage. In the opin- 
ion of Mr. Messel, the wheel 
parked on the trailing cable pre- 


sented no danger to mine employees. | 
The absence of methane in the area, 


the adequate ventilation, and other 
conditions precluded any danger to 
mine employees because of the rub- 
ber tired wheel of the No. 6 shuttle 
car being: parked on the energized 


trailing cable of the N 0. 4 shuttle 


car. 

~ Inspector Daniels testified that he 
had worked i in the coal mining in- 
dustry for more than thirty years, 
and that he had served as an in- 
spector. for Q1p years. Inspector 
Daniels testified that. when he saw 
the wheel of the No.. 6 shuttle car 
parked on the trailing cable.of No. 


4. shuttle ..car.. he immediately in-~ 
Fae Mr. Messel that he would — 
-issue..a section. 104(a) Order: In- | 


— spector Daniels testified that he:éx- 


pected: the cable to. be.ruptured: He 
testified, however, that. a: trailing. 


cable would? rupture under’'these cir- 
cumstances possibly ‘one-out of ten 
times. Inspector Daniels. conceded 
that there was no significant 
methane: present in the area. at the 


time the Order was issued. How- - 


ever, he pointed out that a Notice 
had been issued earlier on- the same 
day for. a ventilation failure. The 
ventilation failure. had ‘been cor- 


rected prior to the issuance of the 


Order i in’ question. | 


Inspector Daniels testified that in 


his opinion mine employees-were in - 


an imminent danger because of the 
wheel being parked on the trailing » 
cable. Had the cable ruptured; he 
testified, wires might have been 
bared and'a short circuit could have 
resulted. Had methane been present 
then it might have been ignited. Or, 
Inspector Daniels continued, the 
cable could: have ruptured, wires 
could have been bared:and short 
circuited, and the circuit breaker 


might. have malfunctioned. This set 


of facts might have produced.a fire. © 
A third alternative, Inspector Dan- | 
lels, testified; was: that the cable 
could have ruptured, wires could | 
have been bared; and a mine em- 


ployee could have. come in contact 


with the bare wires. — | 
Under .. questioning - eon? ae 


bench, Inspector Daniels insisted 


that he did. not-follow, and-in. fact 
ignored, instructions contained «in - 
the, Coal: Mine Safety. Inspection 
Manual for: Underground. Mires. 
Despite. his many years of exper- 


ience. in. the. mining industry,.Tn-. 
spector Daniels was unable to recall 
~-a:single instance. of. someone. being 7 
‘killed.or injured. because a trailing 


cable was run over by mobile equip- 
ment. He: further ‘stated: that al- 
though he had seen cables run over 
by mobile equipment over the years, 
he-had never seen a bare wire in. a 
trailing,.cable while serving ‘as in- 
spector.’. Despite his. experience, 
however, Inspector Daniels insisted 
that he expects a cable to: rupture 
and,to expose wires whenever it:is 


run, over by mobile equipment. 
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‘The - Sas “af one Boh uD- 


dereround mines is an:inherently 


dangerous occupation: In order to 


reduce the deaths and injuries in 


this industry to an absolute mini- 
mum, the Federal Coal Mine Health 
and Safety Act of 1969 was enacted. 
The Act contains numerous safety 


standards to achieve this end,. and 


the means of, bringing about éom- 
pliance with ‘the safety standards 
are well defined. : 

>In addition, the Act contains a 
funecaraa provision. which calls 
- fora mine, or a portion thereof, to 
be closed whenever mine employees 
are: confronted: with: an: imminent 
danger. Under section: 104(a) of the 
Act, an ee may 16 issue‘an 1 order 
ably expects i: soudition< or ee 
to cause death or ‘injury before the 
condition or practice'can: be abated. 
The peremptory: “power to close 
down a-mine, or a portion thereof, 


is indeed -an awesome power" which: 


- limits the rights of=an_ operator. 
- Nevertheless; the’ exigencies of ‘an 


imminent danger justify the issu: — 


ance of ‘such ‘an order: The value of 
“life and: limb far outweighs any 


economic loss an operator may suf: 


fer because of: lawfully issued ' 'sec- 
tion 104(a) Orders. eee 


ds: ‘evident: in .the: oe case 


that section: 104(a) “Orders -are 


sometimes’ issued because of viola-— 
a tions of mandatory. standards rather | 
than: for the existence of an immi- 
nent danger. Section’ 18.606 ofthe. 
Inspector's Manual’calls for the is- 
suance of a section 104(a)- Order 
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_ Daniels was not influenced by the in 


[8b 1:D. 


Sse an unprotected training 


cable is run over by mobile equip- 
ment. There is no requirement that — 
an inspector consider the element of 
imminent danger in this circum- 
stance. In the case at hand, Inspec- 
tor Daniels testified. under oath that. 
he ignored any. instructions to issue 


“section 104(a) Orders. It is signifi- 


cant that Tnspector | Daniels, who has 


worked in the coal mines for 30 


years, was unable to recite a single 
instance of death or injury resulting 
from mobile equipment. running 
over a trailing cable. If Inspector | 
structions. contained in. the raat 
then the question. arises as to ‘what 
he based his judgment on. in issuing 
the order. - 

In order for mine  eliiployeed to 
have been placed i in the position | Or. 


imminent danger under facts ad- 


duced in this case, several unrelated | 
and untoward events ‘would have 
had ‘to ‘occur’: simultaneously. or In| 


‘yvapid sequence. Inspector Daniels | 
testified ‘that ‘he. ‘expected: death-or:.... 
injury ‘to resulé*from the. rubber- 


tired wheel being parked on theen- 
ergized. trailing “cable; because the | 
circumstances could result in fire, a 

methane ignition, or electrocution. 


These. dangers will. be. considered 
| ee : re, 


<1. Death-or injury by fire : In: order for 
the condition. cited..to. cause a., fire,. the 
trailing cable would have to, be ruptured. 
Inspector Daniels’ testified under. oath, 
oe. ei times In; addition; he testified 
that, during 2%. years of work as: an-in- 
spector, he has not seen one bare wire in 
a trailing cable. Despite this he testified 
under oath that he expected the cable to 


.. And, 
breaker would have had: to. malfunction 
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| apeure: ‘Te. the ‘able ‘had: | ruptured then 
two wires in the cable would have had. to 
he bared, with a. resulting short cireuit. 
last but. - not least, . the circuit 


and permit the short circuit to build up 
sufficient heat to ignite the surrounding 
combustible materials. ~ earns 2% 
| - 2. Death or injury. by methane fenition’ . 
In order for methane gas to ignite there 
2 must first be. methane gas. Inspector Dan- 
iels was well aware ‘that there was no 
methane gas present at the time he issued 
tlie order in question. Inspéctor Daniéls 


testimony _ that he ‘Feared an ‘ignition 


. lacks credibility. 
a. Death or injury , by electrocution : 


“Inspector Daniels testified under» ‘oath 


that he has never seen. a bare. ‘wire in a 
trailing cable during his ayy years as ‘an 


inspector. Nevertheless, he. fully” expected 


_ the trailing’cable in-the instant case to.be _ 


ruptured, and he expected that a-wire-t 
. the cable, would be bared of insulation. 
He ‘then, expected a. mine employee’ ‘to 


to be electrocuted. . 


The ‘evidence: produced ‘ate ts 
hearing i in this matter proved with- 


out. question, that. an “imminent | 


o dang: er-did- not: exist: at. the. time: In- 


spector. Daniels issued the order in- 


question. It appears | that MESA. has © iy | 
Appeal. by. Eastern. “Associated Coal 7 


Corporation ‘from a. decision by an 


instructed Inspectors: to issue section 


104(a) Orders -in order to bring 


about, better compliance with man- 
datory safety: standards contained 7 
in the. Act.. The motive. of. MESA | 


may: not:be questioned. The. means 
go beyond the law. An operator may 
be expected to’ respond. with alacrity 
to abate any violation. when. faced 
with the prospect of a closure order. 


ahs section, 104 Ce Order has a. far 


: aioe thar: a. Notice of: Violation and 
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the consequent prospects ofp paying > 
a penalty. at some date in the future. 
The fact remains that section 104 


(a) Orders may not be issued for 


the purpose of enforcing mandatory 


safety standards. It must be remem- 


bered that Star-Chamber proceed- 
ings during the reign of Henry 
VIII were ‘extremely efficient, but 
quite unpopular. The Federal Coal 


‘Mine Health and Safety Act of 1969 


contains adequate measures for 
bringing about compliance. with — 


mandatory safety standards. Sec- — 
tion 104(a) Orders: shall not: be | 
issued for compliance } purposes.” a 


An imminent danger did not exist. 


at the time Inspector Daniels issued: 


Order ‘of ‘Withdrawal 1 JIWD on 
December: 26, ‘1972; and: the Order 4S - 


Ey oe VACATED..: 


come in contact with. the bare wire. and : re 


» Gore HL. Parvin. ms me | 
Administrative Lane Fudge. 


"EASTERN: ASSOCIATED CoAT 
a CORP.” 


re TBMA 331, ota j 


“Decided ‘Boptomiber 20, 1974 


Administrative Law J udge ‘Upholding - 


the. validity . of a. section | 104(c) (2) 


withdrawal. order. and. dismissing. an 


Application for. Review: in Docket No. 
“HOPE 73-601. 


_ Affirmed as oiled. 


Al Federal Coal . Mine ‘Health and 


Safety Act of 1969: “Administrative 
Procedure: Hearings: Order of Proof 


~The ‘Interior Board of Mine Operations 
_ Appeals: will not overturn a: procedural 


‘te which reads, 
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ruling by an Administrative Law J udge 
assigning the burden of going forward 
- with respect to a: particular issue. unless 
_ the record manifests an..abuse of discre- 


-tion by showing such ruling to. have a. 


lear prejudicial | effect upon the object- 
ing par ty. . 


2. Federal Coal “Mine ‘Health and 
Safety Act of 1969: Evidence: ‘Sufi- 
ciency — 


Where an Administrative: an J andes ee 
applied the correct legal test and his find- 
ings of fact are suppor ted by substantial 
evidence together with reasonable conelu- 
sions regarding the credibility of wit- 
nesses, the Interior Board of. Mine Oper- 
ations. Appeals: will-not exercise’ its de 


novo review ‘powers | and will affirm. the | 


decision below. 


3. Federal, Coal Mine. ‘Health art 


| Safety. Act: of. 1969: -‘Unwarrantable - 


‘Failure: Similarity of Violations... ; 


~The phrase in. section. 104(¢) (2) .of the 
Act which reads, “* * * violations sim- 
ilar to: those that resulted in ‘the issuance 
of . the. withdrawal - order under para- 
graph (1) * * *,” does not mean that all 


the violations: which underlie .a..section 


104(c) (2) closure order must be of. the 


Same substantive nature as the violation | 


cited in such order. 380 U.S. GC. §-814(¢):(2). 
4. Federal . ‘Coal . ‘Mine Health and 


; Safety Act of: 1969: Unwarrantable- 


Failure: Similarity of Violations © 
By. the use of the word “similar” in the 
phrase. of section 104 (¢):(2) of the Act 


- those that ‘resulted in the issuance of the 
3 withdrawal order under. paragraph (1). 


* = *” Congress intended that all the: 
violations necessarily involved in a sec- -- 


tion 104(c) sequence resulting inthe is- 
suance of. a section 164 ( c) (2) -closure 
order must have in common the charac- 
ter istics enumerated i in. section 104 ( c) (1y. 

These common characteristics are that 


the violation: (1) must. not cause immi- 
nent danger; (2) must be of such nature 
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5. Federal Coal Mine 


6 OR violations similar to 


[84 ID; 


as to significantly and substantially con- 


tribute to the cause and effect of a mine 
safety or health hazard; and (3) must 
be caused by an unwarrantable failure of 


an operator to comply with a mandatory eo: 


health or safety standard. 30 U.S.C. § gi¢ 
({¢) (2). | 

Health 2G 
Safety Act of. 1969: ‘Unwarrantable 
Failure: Gravity Requirement — 


An inspector is justified under section 
104(c) of the Act, in finding that a viola- 


tion, “* * could significantly ‘and sub- 


stantially. contribute to the cause and ef- 


fect of a mine safety or health hazard 


* * *” if the evidence shows that the 


. condition or practice cited as a violation 


posed a ‘probable risk of serious bodily 


| harm or death. 30 Uz S.C. ‘§814(e). 


6. Federal. “Coal Mine Health oud 
Safety Act of 1969: HnwaDantable | 


, Failure: Generally :- 


| An inspector. is ‘justified i in “finding an. 


“anwarrantable failure to comply” with 
a inandatory health or safety standard, 
pursuant to section 104(c) of. the Act, 


_ where the evidence. shows. that the. opera- 


tor ‘intentionally. or knowingly failed to 


abate a violation or demonstrated a reck- 


less disregard for the health ‘and satety 
of the miners. 30 U.S. C. §814(c), 


7. ‘Federal Coal. ‘Mine | Health and 


Safety” Act" of 1969: ‘Unwarrantable hips 


Failure: Closure ‘Orders: ‘Inspections 


Upon, issuance of a. valid section 104(¢) 
(2) closure order, an operator becomes | 


coinptote inspection of” the mine discloses 


no: “similar” -violations. A spot. ingpec- 
tion. which: discloses. no. “similar” 


| viola- 
tion is insufficient, -by.. itself, to. lift. con- 
tinuing, liability to closure. 80° Rip S. C. 
§ 814 (c) (2). | 


APPEARANCES: Thomas E. Boettzer: 


Esq;:, for appellant, Kastern Associated 
Coal. Corporation; J;.Philip Smith, 
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Esq., Assietant Solicitor, Michael J. 
Heenan, Esq., Trial Attorney for appel- 
lee, Mining Enforcement and Safety 
Administration. — 


OPINION BY ADMINISTRA- 
“LIVE JUDGE DOANE 
INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


This case presents to the Board 
novel procedural and substantive 
| questions of considerable impor- 
tance in the administration. of the 
| Federal. Coal. Mine Health and 
Safety Act. of 1969 (the Act). 
Eastern Associated Coal Corpora- 


tion, hereinafter referred to.as East- - 


ern,, appeals. to the Board, seeking 
reversal of a. decision by an Ad- 
ministrative, Law Judge. dismissing 
_its. Application. . for. Review. in 
Docket No. HOPE, 73-601 and, up- 
holding the validity of an unwar- 
-rantable failure withdrawal order 
issued. pursuant. to :section. 104(c) 
(2). of the Act.? For the reasons set 
forth in detail below, we affirm the 
order 2: dismissal. . 


| Pactual a Procedeu ‘ab 
Background - 


On September 5, 1972, a federal 
coal mine inspector issued a section 
104(c) (1) notice of: violation at 
Eastern’s. Keystone. No. 1. Mine, 
| charging the Deca with a. viola- 
“ADL, 91-173, 88 Stat. 742-804, 20 U.S.C. 


55 aed 960::(1970). 
30 U.S.C. § g14(e) 2): 


“EASTERN ASSOCIATED COAL’ CORP. °. 
Peiecennen 20, 1974 - 
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tion of the Secretary’ S roof control 
regulation. 30 CFR 75.200. Subse- 
quently, on November 8, 1972, a sec- 
tion 104(c) (1) order of cithdrawall 
was issued alleging 4 violation of 30 
CFR 75.400 which proscribes “ac- 
cumulations” of combustible mate- 


‘rials, Within days, on November 10, 


1972, another section 104(c) (1) 
closure order was served on Eastern, - 
this time citing 30 CFR 75.301 
which deals with neuen re- 
quirements, . | 
Nearly three ona after ae is- 
suance of the November 10 order, 


on February 7, 1973, during a new 


cycle of spot.inspections, Federal — 
Inspector Lawrence C. Snyder, Jr., — 
issued Order of Withdrawal:1 LCS | 
pursuant to section . 104:(c) (2) of 
the Act. The order. cited 30.CER 
75.200 and charged that Eastern was 
not following che approved. roof 
control plan. i in that it had not in- 
stalled a ‘sufficient number of posts 
in two parallel rooms to limit the 
roadway width to 16 feet, from the 
entrance of the split for at least: one 
full pillar outby the Nos. 4 and 5 
entries in the White Oak Section 
where rétreat. mining’ was in 1 prog: | 
ress.'(Govt. Ex. No.4.) a 
On March 5; 1973, Eastern filed 
an Application for Review of the 
February 7 closure order in the 
Hearings Division pursuant to sec- — 
tion. 105(a) of-the Act. By way of 
response, MESA. and the United 
Mine Workers of America filed An- 
swers in opposition. A hearing on — 
the merits was held by the Admin- 
istrative Law Judge on J uly 18 and 
19, 1973, and. the decision and. onaey | 
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of dismissal were e handed down on 

September 5, 1973. | | 
Following the j issuance of ine de- 


elsion below. Eastern filed a. timely 


Notice of “Appeal on September 94, 


1973. A fter receipt-of all the briefs, 


the Board: ordered oral argument 
which took kpl ace on. March 20, 197 4. 


ee IL 
Issues On, Appeal, 


a Wihetusi: the J udge . aS ‘rone- — 


ously ruled that, in a pr oceeding to 
review 4: section 104(c) (2) closure 
order, the operator has the burden 
of going forward. with’ respect. to 
all elements. other than’ the fact of 
violation, Peet Ha Sd 
2B. Whether. the J udge erione: 


ously ruled that; in a proceeding to. 


review a section 104(¢) (2) closure 
order, the’ operator ‘has the burden 


of proof with respect to all elements 


other than the fact of violation. - 


“C. Whether the. J udge- correctly 


coneluded that the condition cited i in 


- Or der of Withd: awal 1 LCs consti- 


tuted | a violation. of section RE 4) 
of the Act. - eee 

D. ‘Whether the J nee er red | in 
| interpreting the ‘term: “similar”. in 
section 104(c) (2). of the Act to 


mean... 


Order: of ‘Withdrawal: ‘1--LES. is 


“sintilar” to those which gave'rise to 


the underlying: section’ 104(¢) ( ‘a | 


notice and orders, respectively. .’ 


a A. wi Whether the : J ud ge aie 
interpreted: the phrase “an inspec-_ 


tion of such mine” in section 104(c) 
% 


(2) of the Act. to mean a “complete 
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the . 


7 ministrative - 


“unwarrantable failure” and. 
holding that,-the violation cited in . 


[81 LD. 


“inspection” as distinguished fr om a 


“spot. inspection.” | 
Discussion - 
“AL 

The J adge raled that the beeen 
of going for ward with respect to all 
siemencee of a section 104(c) ( 2) 
charge, except the fact of violation, — 
was placed upon the operator by 43 
CF R 4.587.2 He further ruled that 
same regulation — compelled 


MESA to bear the burden. of pro- 
ceeding with respect, to the proof of 


— violation. In. fact, MESA volun- 


tarily went. for WE ea with. ‘its entire | 


case prior to Eastern’s S evidentiary . 


presentation: ‘Eastern: ‘contends in | 


substance’ that’ the J udge’s’ assign~ 


ment of: the’ burdenof: going ‘for- 
ward was in error and that its right 
to ia fair hearing was oe eo 
thereby. Jb 

[1] In Fiveomani C al ati ining Cor- 


poration, 2 IBMA 197, 80-I.D. 610, 
CCH ‘Employment ~ “Safety and — 


Health Guide “par. 16,567 (1973), | 
we held that section’ 7°of the’ Ad- 
Procedure | Act, 5 
U.S.C. = nret’) ea and 43 orn 





3 Section rs 587 Of 48 err, provides as fol- 


lows : 
“In proceedings brought under the Ret the - 


-hpplicant, petitioner or other’ party: fnitiating . 


the proceedings shall have the burden of 
prov ing a case” by a preponderance of an 


. ceeding the Bureau shall as thie purden of 


proving its case bya preponderance | of ‘the 
evidence, and -(b),. wherever the. violation of 


"a mandatory health ‘and ‘safety standard is. 


an issue the Mining Buforcement™ ‘and Safety 
Administrator shall bave the burden of prov- » 
ing the violation by a Beebendera nee ae the 
evidence,”’ ee 
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4,582 (a) (5) g orant wide latitude and 
substantial . diser etion to Adminis- 


_trative Law Judges to deter mine the 
manner in hich a, hearing pr O- 


| ceeds, including the assignment of 


the bur den of going: forward. We 


stated that, the Board would - pot 


overturn a procedural ruling on the 


order of proof and remand for a 
new hearing unless the record re- 


. vealed a. manifest, abuse of discre- 
tion with a clear. prejudicial effect. 


upon. the party who objects. We re- 
-yeaffirm these prior conclusions and 
hold them. to be peers of this 
| question, 2 

Applying the foreg going 


was. not prejudiced by the J udge’ S 
assignment, of the burden of going 
forward. While we agree that the 
J udge € er ‘foneously relied on 43. CFR 
4,587, inasmuch as it. applies only 
to. the burden. Or proof, that., mis- 
taken: choice: of authority. does “not 
amount to “reversible. error.” ‘The 


a sotindness of the’ result that he. 
eo reached, turns: solely. upon. the. effect 


that; his:.ruling had. upon. the,.con- 
duct. of: the :hearing. 


on its case in chief with: respect’ to 
all'the elenients necessary | to sustain 
the validity. of a section 104(c) (2) 


closure-order before Kastern put on 
its rebuttal, it is obvious’ that the 
‘Staterient: (eine what" he 


Judge’s 
thought the law, to be had no per- 
~ ceptible impact. on, the fairness of 
_ the hearing’ and amounted to. die- 


tim. ‘Therefore, we conclude that. 


: Eastern’ Ss allegation. of error with 
respect to. the burden of. going for- 


, we ‘con. 
clude that. Eastern’s “hearing right 


Since, as: the - 
record. reveals; MESA: chose to. put 


| ward i is Sithoen mer it ae ee not | 
warrant reversal and remand | for a 


new hearing. a 

- In addition to the ruling on the 
order of proof, Eastern also chal- 
lenges the Judge’s procedural de- 


-terinination ‘regarding the burden 


of proof. Properly citing 48 CFR 


4.587 as the governing regulatory 


authority, the J udge ruled that, in 
a proceeding to review a section. 104 
(c) (2) withdrawal order;. MESA: 
must. prove the éxistence. of the: v1- 


-olation;, whichis the’ basis of the 


charge; by a preponderance of the 
aidence: while the. operator must 
preponderates ‘with respect to:-alk 
other elements. ‘In his: decision, he 
noted that even if his’ conclusions 
on the burden of proof, insofar as 
Eastern was .concerned,, were iu- 
correct, his determination to. uphold 
the validity, of. the closure order 


| would remain the-same since] MESA 
; had nev ertheless ‘preponderated on 
| all elements of the. charge. = a ge 


Eastern | ur ges us to. ‘reverse. the 
Judge upon the theory | ‘that, he 
erroneously construed and applied 
43 CER 4.587. Alternatively, East- 


ern contends: that assuming” argue 


endo that” the: S Fudge correctly 


followed the provisions. of. that 


regulation, the. regulation. itself is 
invalid under 5.U.S.C: §$556(d). > 
The question as to: which’ baity. 
bens the: burden of. proof under 
43 CFR, 4.587 arises: only in: cases 
where neither party. preponderates 


with respect to a particular element 
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or elements of a auiie: This i is not 


such.a Gase.. Clearly the record be- 


fore us does not. present. the ques- 
tion that Eastern asks us to decide 
because the Judge concluded, and 
we agree, that MESA. preponder- 
ated. as to all the elements that he 
deemed crucial to the. validity of 


the closure order before him. In - 
addition, we also observe that it 


would be a truly exceptional case 
that. would come to us so finely bal- 


ancecl as a Matter of evidence, that 


the record would. squarely present 
the burden of.-proof issue. _ 
In. view of our holding that. the 


_ burden .of proof issue is not pre-. 


sented by the: record, we need not 

concern ourselves. with: Eastern’s 

second contention regarding the 
ee ‘of 43 CE R. 4. ea 7 


6 


We turn now to Eastern’s ‘sub- 


stantive attacks upon the order of 


dismissal - and deal. first. Ww ith its 


_contention that the J udge incor- | 
rectly. concluded ‘that a violation 


had taken place. The condition cited 


in the closure order now before us. . 


reads as follows:, 


The approved. rook: ‘control - plan was 


not being followed, in: that. one. row. of 


posts ‘Were not installed. on. either. side 


of the roadway to limit the width. of : 


_ roadways to 16 feet from the entrance 
of the split for at least one: full: pillar 
outby the No. 4 and 5 entry in the White 
Oak Section. (Govt. Ex. No. 4.) 7 


This condition was. allegedly in 


violation of section 302(a) of -the 
Act. 30. me emg 30 oe 
TAQ, oF 2 OR | 


DEPARTMENT. OF. THE INTERIOR 


{81 L:D. 


On appeal, Kastern challenges the 
J udge’s findings. on. the question. of 
the existence of a violation i in: sev- 


eral ‘respects. It is’ argued that 


MESA’s failure to introduce the ac- 
tual roof control plan was alaies 
fatal to its ability to carry its bur- 
den of proof.” (Br. of Eastern, p. 
15.) Furthermore, Eastern insists 
that the Judge erroneously deter- 


mined that timbers were required i in 
the entries in question. 


These factual claims were raised 


| before the Judge and he explicitly | 
dealt: with them in his decision 


which contains a. detailed and. thor- 


ough analysis of the record docu- 
| mented by) numerous citations to the 


evidence. (Dee. 11-13. y At pages: a3 
and 14 of ‘his opinion, the J udge 


| made the following findings: 


_ "There is no dispute with respect to the 
testimony of Mr. Snyder regarding the 
absence in entries No. 4 and 5 ‘of timbers 
for one full pillar outby: the pillar where . 
retreat: mining™ : ‘was being done.’ Mr. 
Snyder's. testimony - that. the: operator’ s 


root control plan required such. timbers. 


also is uncontradicted, Where the inspec- 
tor’s: ‘testimony with respect. to the re- 
quirements of: the plan is’ ‘uncontradicted, | 
it is not. necessary for MESA: to introduce ; 


a copy: of the. plan.?: The.Order-of .With- 
_ drawal.cites.a.violation with. respect, COP eee 


both entries N 0. 4 and 5 and Mr. Snyder 


testified ‘that there were- “shuttle. car 


tracks in poth ‘entries and that as far | 
as he. was:concerned when he issued the 
order both entries. were being: used as 


active. roadways. The presence of shuttle 


car tracks in both roadways and. the fact 
that: eutry No. 4 outby the erosscut was 
not timbered off supports Mr. Snyder’s 


finding of a violation with respect te both 
_. entries.. The fact that. the shuttle car 


tracks may have been in entry No. 4 for 
some | time is not sufficient to rebut the 
prima facie showing of: the fact of viola- 
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ipl made by. ‘Mr, eauaer S. testimony. The 
operator did not introduce any evidence 


or testimony at the hearing which would 


‘have shown: that: entry. No. 4 was not 
being used to transport coal. The only evi- 
dence with respect to this is. Mr. Snyder’ Ss 


statement that after the withdrawal | 


order was issued the foreman ‘told him 
that the.crosseut between entries No. 4 


| judgment, of Mr, ‘Snyder which as already 
noted, 


entry.No.'4.was not: timbered off. More- 
Over, even if. the crosscut. had been used 
as the active roadway, a violation still 
‘would have existed because Mr. Snyder’ s 
‘uncontradicted testimony was’ that the 


crosscut' ‘then would have ‘had the next - 


full. pillar .outby- and : should. therefore 


have been. _ timbered in accordance. with 


‘the roof plan. Mr.. Snyder's. testimony 
that the erossceut “was not :so timbered 
and that; in’ fact posts were missing in 


-the crosscut is. undisputed. In'the opinion - 


of. this. Administrative Law: Judge :.the 
description of the conditions set forth in 
the order. of withdrawal properly cites a 
violation with respect to the absence. of 


timbering in the crosseut if in fact ‘the | 


‘crosscut was.used ‘as the ‘active roadway. 
FKinally,. there. is: no dispute that retreat 
mining ‘had. ‘begun in. entry, No..5 in that 


a cut had been made in, the inby pillar in. 


‘that entry. Therefore, timbering. was re- 
quired at. the first outby pillar in entry 
‘No. 5. The lack of timbering i in Entry No. 
4 standing alone’ would constitute a viola- 
tion.and ‘support the issuance of the. sub- 
ject. order. In. Jight. of the evidence this 


er, Administrative Law J udge finds that the 
‘conditions cited in the order of with-— 


drawal ‘occurred as set forth therein. and 
‘concludes: that! these conditions consti- 


tuted: a violation: of the mandatory stand- 


-ards. (Footnote: omitted. )- 


[9] It is the opinion of oe Board 3 


that the Judge’s findings of fact 


was’ “based: upon the presence | of 
tracks in entry. ‘No. 4 and the fact that 


were ‘based. upon aabetaitial: evi- 


dence and. reasonable determina- 
tions of. credibility. As. we have in- 


dicated in our prior cases, where a 


party challenges findings of fact 
below especially involving | credi- 


bility, and shows no compelling rea- 


ies uae 7 7 son to set them aside, we. will not 
and 5 was’ being. used as the.active road- | 


way. The foreman’ S. after-the-fact repre- 
_ sentation } is not sufficient to challenge the 


exercise our de. nove’ review powers. 
We are not disposed: to encourage 
parties to relitigate. on ‘appeal 
factual issues reasonably resolved:by — 


the primary trier of fact. See, .¢.g., 
Armco Steel Corporation, .2 IBMA 
359, 80 ID. 790, CCH Employment 


Safety and Health’ Guide par. 17,- 


043 (1973), and Zastern Associated 


Coal, Corporation, 3, IBMA 208, 81 


I.D..833, CCH Employment Safety 


and ‘Health. Guide: par. 18,076 


(1974). Accordingly, we affirm ‘the | 


Judge’s conclusion that. Eastern - 


violated the. roof control proven 
- the Act. : 3 


: Do a 
In addition. to challenging the 


finding of violation, Eastern also 


argues ‘the invalidity of the subject 
withdrawal order on the ground 
that the condition cited therein was 


not substantively similar to the 


violations which gave rise to the . 
underlying. notice and orders, as al- — 
legedly required: by the Act. The 

Judge ruled: that section: 104(c) (2) 


‘imposes no requirement of substan- 


tive similarity and concluded that 
the subject closure order was not in- 


valid because two of the underlying 
violations involved different, health 
and + 


ventilation and dust accumulation. 


safety “standards, namely, 


574. 


its entirety. as ‘follows: 


“ey ‘ay ioe upon “any “inspection of at 


coal: mine; ‘an. “authorized | representative 


Of: the Secretary: finds that there has-been 


a, violation. Of ‘any mandatory health. or 
safety standard, ‘and if ‘he also finds that, 


DECISIONS: ‘OF . THE: DEPARTMENT OF : THE: INTERIOR 


we - 4 ee 
s ro as P44. 


Section. 104 (c) ae the Act r reads i in ‘ 


while the conditions| ‘created by such | 


violation ‘do: not’ cause ‘imminent danger, 


such. violation : is of ‘Such‘nature as could 


significantly. and ‘substantially contribute | 


to the. cause_.and, effect: of a mine. safety 
or, health. hazard, and if he finds. such 
‘Violation to be. caused by an ‘unwarrant- 
‘able’ failure of ‘such ‘operator ‘to comply 


with . Such. mandatory: health ‘or safety & 


standardg,. he. shall- include: such finding 


in any. notice given to the operator. under 
7 see Act,, If, during: the .same. inspection | 


any "subsequent. inspection of such 
mine ‘within ninety days ‘after the issu- 


ance” of such: notice; : an - authorized: rep- 


resentative of the. Secretary finds another 
_ violation .of., any: mandatory., health. or 

safety, standard and finds such violation 
to be also caused by an unwarrantable 
failure of such’ operator tio so comply, he 
~ ghali forthwith: issue ‘an: order ‘requiring 
the operator to cause all pérsons.in the 
area affected by such violation, except 
those persons referred to in subsection 


{d) of this section, to be withdrawn from, . 


-and to’ be prohibited ‘from entering, such | 


Area until. an authorized: representative 


\ 


of. ‘the. Secretary : determines ‘that. such 


‘violation has ibeen abated. 


(2) If a withdrawal order with re-_ 


| se to any area in a mine has been is- 
- sued, pursuant to paragraph (1). of this 
subsection, a withdrawal order shall 
promptly be issued by an authorized rep- 
resentative of the Secretary who‘ finds 


upon any. subsequent inspection the exist- 


ence in such mine of violations similar to 
those - that resulted in the issuance of the 
withdrawal order under paragraph (1) 


of this ‘subsection until such time as.anin- — 


spection of such mine discloses no similar 


violations. Following an inspection of 


such mine .which discloses. no similar 
violations, the provisions of paragraph 


. [8 r.D. 


(1) wn this ‘subsection shall again ‘be ap- 
‘plicable! to that aiine. _ (Ttalies ‘added. a 


The: ‘resolution: of this. ‘phase ae 
iar appeal:turns on whether 


the Judge correctly: ‘construed’ ‘the 


emphasized — phrase— Le + - ‘viola- 
tions. similar. to ‘those, that resulted 
im: the. issuance: of the: withdrawal 
order: under’ paragraph(1 0 ita 


While we must stay within the con- 


fines, of the actual. language | of. the 


‘ Act, we acknowledge that it.is some- : 
Things Jess. than: self-defining. : Ac- 


cordingly,*we have decided, in addi- 
tion to the literal language, ‘to be 
guided by. our understanding of the | 


precise purposes, of the.104(¢). sanc- 


tions. relative.to the other sanctions _ 
provided:to the Secretary elsewhere 


in sections 104 and 109. In doing SO, 


we must strive’ to formulate an inter- 


pretation which is both. practical 
. and: fair and. which: avoids senseless 


results inconsistent: with: the pur- | 
poses ‘of section 104(e), 
“We believe that. ection 104. as. a 


‘whole: was designed and intended to 


provide the. Secretary with a range 
of sharper enforcement’ tools than: 
previously existed, to deal with vari- 
ous classes of health or safety haz- 
ards. ‘The first. three subsections. of 
section. 104 are concerned. with each 
of these distinct classes.” oy 
~ Subsection: (a), which asathoriaes 7 
the | issuance of.a closure order upon 
a finding of imminent danger was 
clearly intended to deal with haz- 


ards posing a serious threat of 


bodily harm or death where the evi- 
dence shows thatthe feared accident 


or disaster “* * * could reasonably 
_be expected to cause death or serious 
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nisie hari Bears’ Sich condition 
| E bras, “could be. “abated. 30 


US. SC. 8 B08 I) ‘Moteover, subséc- 7 


oe ee 
sracts 


stiiets ‘the i issiance ix ‘Bich: Slodline 
orders to violations of mandatory 
‘standards, Fi redman “Coal Mi Lining 
Corporation, SUPTOs, ‘lor makes: the 
Validity” of ‘such. orders. dependent 
upon proof of fault, . 
Subsection. (by frees ‘the 3 igsu- 


‘ance. of a ‘notice. of violation for al-— 


leged. infractions of. the mandatory 
health’o or safety standards, i irrespec- 
tive. “of seriousness, in, situations 
where the condition or practice cited 


does not ‘constitute imminent dan- 
ger. It also authorizes closure orders 7 

which may be agerevated by repeti- 

tion.* Indeed the Congress provided 


in cases where an ‘operator fails to 


abate within the period of time set | 


forth in the underlying notice of 


4 ‘violation. Violations cited pursuant. 


to this statutory, mandate need not 
display any. particular degree of 
fault; although if fault is proved, 
that fact must be taken into consid- 
eration, among. other specifically 
enumerated: factors, in calculating 


‘an appropriate monetary penalty — 


pursuant to section 109 of the Act. 
The degrees of fault which may be 
considered in assessing a penalty in- 
clude recklessness, knowledge, or in- 
tention, as well as ordinary negli- 


gence. Seé 30 CFR 100.3(d) (3), 39° 


FR. 27559 (1974) and North Amer- 
ican Coal Corporation, 3 IBMA 93, 
118-119, 81 L.D-204, CCH Employ- 
‘ment Safety and Health Guide par. 
17,658 (1974). | 


” By ‘odinparison, : conditions - or | 
practices, subject . to- subsection: 104 
¢e) treatment. that: is, ‘notice.and - 


‘then closure and continuing liability 
coe closure e, are ‘restricted .as“befits 
——the's serious ‘consequences | of employ- 
ing such, strong. enforcement. tools. 
«Considering: its. sequential « nature, 
‘its explicit ‘restriction to infraétions 
of the ihianidatory standard, and its 
‘reference 1n paragrapli ¢ ty. requir- 
ing’ the’ ‘inspector to“find #0. immi- 
nent danger, we are of the: opinion 


that ‘section “104 (e) ‘has within its 


ambit conditions or practices, con- 
‘stituting - violations, which: pose’:a 


probable risk of serious bodily harm 


or ‘death short of ‘immirient® danger 
‘and where. there is a degrée of fault, 


greater™ ‘than: ordinary: negligence, | 


thuch the ‘same description: of the 
Sweep of' section: 104(¢) in “its ex- 


‘press enuinéeration -of the findings 
an inspector must make in-a 104 ( ¢) 
@) notice of violation: * ac 


Tg ts @ ‘an. authorized representative 


. of the Seeretary finds that there has been 


.* We observe that the Sree has: = 
cently published in the. “Federal Register new 


“Teguiations ‘governing informal . ‘assessment 


procedures which recognize the. distinction 


between ordinary negligence and greater de- 
‘grees. of fault. 30 CFR 100.1—100-8, 39 FR. 


27558 


8 (1974). Specifically, subsection 100.3 
(d) (2) © 


‘states that.“ ‘Ordinary Negligence’. 


means the operator either fatled to exercise 


reasonable care to prevent the Violation or 
failed to exercise reasonable care to: correct a 


_Vielation he knew or should have known 


existed.” By contrast, subsection 100.3 (d) (3) 
reads: “ ‘Gross Negligence’ means an operator 
either caused the condition or practice which 
occasioned the violation by exercising reckless 
disregard’ of mandatery- health: ‘and safety 
Standards or he recklessly. or deliberately 
failed to correct an utsafe condition or prac-. 


tice be-knew or should have known existed.” 
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a violation of any ‘mandatory. health or 
safety standard, and if he also finds that, 


while the conditions created: by such vio- 
lation do not cause'imminent danger, such 


violation is. of such nature as could: sig- 


nificantly and substantially contribute to. 
the cause and effect of a mine safety or 
health hazard, and if he finds ‘such viola. 
tion to be. caused: by an unwarrantable. 
failure * * * to comply * * *® he shall 


include such finding in any. motlee given 
to the operator under this. Act..* *. *. 
(Italics added, ). oe er 
We regard this Mutations as thes au- 
thoritative statement of the basic 
tests for the validity of any 104(c) 
citation, in.addition to-proof of:any 


underlying notice or orders, as the 


case may require. | 


Thus; it follows. | eae : 


ie what. has been said that: the 
conditions or practices citable. under 
subsection (a) and (¢) of, section. 
104 are by definition mutually ex- 
clusive, It also seems clear to us that 
the combination of sections 104(c) 
and: 109, imposing at least the threat 
of closure, as well as.a civil penalty, 
was uniquely, calculated to provide 
a stronger and more effective deter- 
rent than the combination of sec- 
a. tions 104(b) and 109 which Con- 

gress apparently deerned to be in- 
— adequate to-deal. with an. operator 
‘who is recalcitrant in failing to com- 
ply with the Act and who is inten- 
‘tionally; knowingly, or recklessly 


indifferent to the-health: and: safety 


of its employees; hence, the distin- 
3 guishing ia “unwarrantable 
| failure.” - 

plea Having set forth this general 
eo for analysis, we turn 


now to Eastern’s specific contention 
‘end the e validity of the Judge’s rul- 
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ing,. feted earlier, that he, 104(c) | 


. (2). similarity. requirement, stated 


in the statutory phrase “* * * vio- 
lations similar to those that rectilted 


in’ the issuance of the withdrawal 
order. under paragraph (1) des 
does not refer to substantive simi- 
larity. As we stated. at the outset, . 
| Eastern has argued throughout pro- 
ceedings 4 in the Office of Hearings 
and Appeals: that. the sole. touch- 


stone of the phrase in question 1s 
“substantive similarity.” 

We. are of the opinion. ‘that the 
J udge correctly rejected that argu- 
ment. We have so concluded both 
because it 1s ‘obviously. inconsistent 
with the language of the Act and 
with the. general | framework. of 


analysis set. forth above. 


With regard. to the: former, 1 we 


find ‘significance’ in, the ‘deliberate 


use by Congress in ‘section 104(c) 
(1) of the word “any” 3 in. describing 


the violations | subject. to the. sanc- 
tion of a clostite order and ninety 


days of liability to further closures. 


It is very clear that the word “any” | 
‘was inserted solely to make plain. 


that thé (c) (1) closure order could 


be issued: for a violation of a man-~ 
datory standard’ wholly different: 


from the one: upon which the un-~ 


derlying’ (¢).(1) notice was. based.* 


We cannot. amply the term “sub- 
stantive” into.104(c) (2) when Cen- 
gress went. to such express lengths 


‘to eliminate such a enue in, 


. 5 For Subic. if: a eeetion 104 (e) feny clos-. 
-ure order were issued for a roof control viola-. 
tion and.ithe underlying’ (c) (1) notice. had 


been issued for an electrical: violation, ‘the. 


order would not be invalid simply because the. 


notice had concerned a different kind of viola~ 
tion. 
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104(c) (1) without some justifica- 


- tion. Certainly, Eastern has not 
pointed to.any rationale to support 
its argument. In addition, since a 

-(c) (2) violation must, according to 


the phrase under scrutiny, be similar 


to both the underlying (c)(1) vio- 
lations, it follows that the viola- 
tions in a given’ 104(c) sequence 


must share common characteristics. | 
If the infractions citable under (c) 


(1) may be dissimilar to each other 
substantively, it follows that the list 
of common. characteristics of a se- 
quence need not include violation of 
the same type of mandatory health 
or safety standard. 

With respect to the general 
framework of analysis, were we to 
acopt Eastern’s theory, some viola- 
tions would be subject to 104(¢) (2) 
sanctions and continuing liability, 
where treatment under 104(b) and 
109 is indicated, even though the 
hazard involved reveals neither un- 
warrantable failure nor any danger 
of serious bodily harm or death.® In 
the absence of clear Congressional 
direction to the contrary, we decline 
— to adopt.an interpretation of section 
104(c) which might encourage in- 
discriminate use of the closure order 


_ @Where an operator’s repeated failures to 
-abate are due to ordinary negligence, rather 


‘than unwarrantable failure, the civil penalty — 


provisions of the Act provide for the appro- 
priate deterrent. 80 U.S.C. § 819. Such a 
record of careless behavior must be considered 


by the Judge as a factor in “the previous — 


history of violations,” and would be ‘grounds 
for a comparatively larger assessment than 
might otherwise be indicated. And as we ob- 
served earlier, a failure to abate within a 
reasonable period of time set forth by an 
inspector in a 104(b) notice of violation may 
be dealt with by a 104(b) closure order. 


(1) # 


sanction without any suconntat 
health or safety benefit. Accord- 
ingly, we hold that the Judge was. 


correct in concluding that there is | 


no requirement of substantive sim- 

uamiy in section 104(c) (2), °°: > 
[4] As we indicated earlier in 

the general framework of analysis, 


the validity of a section 104(c) (2) 


withdrawal order is measured by 
the four tests expressly set forth at 
the outset of subsection (c) (1). To 
repeat those tests, the record must — 
show: (1) that a violation of a man- 


_ datory health or safety standard oc- 
curred, (2) that there was no im- 


minent danger, (3) that the viola-— 
tion “* * * could significantly and. 

substantially contribute to the cause 

and effect of a mine safety or health — 
hazard * * *,” and (4) that the vi- 
olation was caused “* * * by an un- 
warrantable failure * * * to comply 
* * = In our view, the phrase in 
section 104(c) (2), which. reads 
‘x * * violations similar to those 


that resulted in the issuance of the 


withdrawal order under paragraph 
* *” carries forward those 
enumerated characteristics from (c) 
(1) and encompasses them in (c) 
(2) as if they were fully set forth. — 


‘We believe’ Congress chose this 
phraseology simply as a technique 
of. draftsmanship for the sake of 


brevity. 


Inasmuch as Eastern did not 


timely challenge the instant under- 
lying citations, and does not deny 


the violations, we presume their 


validity as did the Judge in his de- 
cision. Since we have already dealt 


with the first test of the vailidity 
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of the closure order in dispute and 


concluded that there was a viola- 
tion, we turn now to the remaining 
ehres criteria. and consider them 
seriatim. 

- In the decision below, ne Judge 
sonaliied that the condition did not 
constitute imminent danger. (Dec. 


14.) He reached that conclusion on 


the basis of the issuing inspector’s 
testimony to the effect that although 
the miners were endangered by the 
lack of required roof supports, the 
likelihood of roof fall was not great 
right at the moment the closure 
order was issued. (Dec. 11-12) We 


are of the view that his determina-_ 


tion was based upon a reasonable 
‘evaluation of the credible evidence 


and we perceive no basis for over-— 
turning his finding of 1 no imminent — 


danger. 

[5] With regard to the third test, 
that is, whether the instant Golauon 
was * * * of such nature as could 


significantly and substantially con- 


tribute to the cause and effect of a 
mine. safety or. health hazard 
* #.%” Hastern’ submits that the 


deviation, from: the approval roof 


control ‘plan :was “technical”..and, 
therefore, not subject to a 104.(c).(2) 
closure order. The inspector testified 
that the: lack. of: sufficient: timber 
posts constituted. a significant haz- 
ard because thé company had a his- 


tory of rock fall problems in the © 


White Oak Section. (Tr. 33-34.) 
The Judge deemed that testimony to 
be credible (Dec. 14) and Eastern 
has shown no compelling: reason to 
persuade us to conclude otherwise. 
On. the basis of that testimony and 
the findings quoted above in Part C, 
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we find that a reasonable man, given. 
an inspector’s qualifications, would 
couclude that the instant violation 
posed a probable. risk of serious © 
bodily harm or death in the form of 


a roof collapse? Accordingly, we 


hold that the closure order in issue 
meets the gravity peduremone of 7 


| the third test. 


[6] Lastly, with respect to the 


| soe east failure criterion of 


validity, Eastern argues ‘in sub- 
stance that there was no showing of 
a sufficient degree of fault. Since the 


Congress: deliberately omitted any 
definition of the phrase “unwarrant- 


able failure to comply,” it is appar- 
ent that the legislators left the task 
of investing that concept-with mean- 
ing to the Secretary and his lawful 
delegates, to be performed on a 
case-by-case basis. This is not to say, 


however, that we are without any © 


guidance as tothe degrees of fault 
that the: legislative draftsmen 
sought to encompass in this term of 
art. Scanty as it is, the legislative 
history unmistakably suggests that 
a given. 104(c) violation .possesses 
the requisite degree of fault where, 
onthe basis of the: evidentiary 
record, a reasonable man would con- 


clude that’ the operator: intention-_ 


ally * or knowingly failed to. comply 
or demonstrated a reckless dis- 


nagar: for vs health or safety 0 of | 








- rit we ahount ‘that. ‘the uisaird, in ques- - 
tion . had only. a. speculative possibility of 


occurring, we would of. course conclude other- 
w ise. 
8 Intentional vivldviona: Shae: is, ‘ svillful. or 


deliberate, infractions, also may: be referred 


by the Secretary to the Justice Department 
for criminal prosecution pursuant to section 
109(b) of the Act. 30 U.8.C. § 819(b) (1970). 
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September 20, 1 975 


the miners.® In the case now before 


us, the Judge concluded that the 
record did show “unwarrantable 


failure.” In his evaluation of the — 


inspector’s cel a wrote the 
following at page 15: | 


* * & Mr. Snyder’s Hastainouy that re- 


treat mining had been going on in entry 
No. 4 for three shifts adequately estab- 
lishes that the operator imew or should 
have known for a substantial period of 
time that timbering was required for the 
outby pillar in that entry. This Adminis- 
trative Law Judge is further of the view 
that the operator should have been con- 


tinuously aware of the provisions of: his 


own roof control plan and that therefore 
_ the absence of the required timbering in 
both entries. No. 4 and 5 coustituted un- 
warrantable failure. | | 
We think ‘that his conclusion + was 
rooted i in a reasonable assessment of 
_ the evidence of record and conforms 
to the correct. legal definition of “un- 
warrantable failure,” 
stated it. (Tr. 40.) _ 7 . 
In sum, it is the judgment of he 


Board that the section 104(c) (2) 
closure order challenged in this pro-_ 


ceeding by. Eastern: satisfies all the 


eriteria of: validity. and. that :it:-is | 


therefore “similar. to’ those” under- 
dying 104(c)-citations issued pursu- 





- ® Legislative history is/a. relevant authority 
only where the statute is patently ambiguous. 
In pertinent part,.the history. bearing on the 

meaning of “unwarrantable failure’ appears 
at page 1080 of House Comm. on Ed. and 
Labor, Législative History Feder at Coat Mine 


‘Health and Safety Act, Comm. Print, 91st - 


‘Congress, 2d Session and. reads as follows: 

“* # = The managers note that an unwar- 
“yantable failure of the operator to comply 
‘means the failure of an operator to abate a 
violation: lie knew: or should have known. 
existed, or the failure to abate a violation 
because of a lack of due diligence; or because 
‘of indifference or lack of reasonable care, on 
. the operator’s. part.” {Italics added.) 


| as we have | 


ant to section 104(c) (1). Accord- 
ingly, we find no basis to overturn 
the J udge’ Ss order of dismissal. 


The -final substantive question 
raised on appeal by the briefs is 
whether the phrase “* * * until such ~ 
time as an inspection of such mine 
discloses no similar violations * * *” 
in section 104(c) (2), referring to 
the conditions prerequisite to the 
lifting of liability, means a clean 
complete inspection or a clean spot 
ee: 10 The: Judge. rejected 


Eastern’s argument.in support of 
the latter alternative and Eastern 


renews its contention on, appeal. 
- £7]. In our opinion, the Judge’s 


| position, that the disputed phrase 
refers only to a complete inspection, 


is the correct. one whether one looks 


to the precise language of the Act. 


or to the policy result which was 
reasonably contemplated by the 


Congress. If the legislators had in- 


tended to lift liability upon a clean 
spot inspection subsequent to the 
issuauce of a (c) (2) closure order, 
we think that they would have used 
the words “any, Inspection” - rather — 
than “an inspection” in the phrase 
quoted above. The language actu- 


ally. employed. appears to us to’ di- 


rect a thorough examination. of the 
copdilgns and Buc throughout 


10 A “spot. inspection” occurs. when an in- 
spector inspects only a portion of a mine or a 
whole mine with respect to one kind of poten- 
tial violation, for example, . roof -eontrol. A 
mine, such as Hastern’s Keystone operation, is 


so large that MESA conducts a three month 


cycle of spot inspections which it deems col- 
lectively to be a “complete | inspection.” 
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a mine. Indeed the intensive and 
quite possibly prolonged scrutiny 
seems entirely called for in the case 
of an operator which may have re- 
peatedly demonstrated its indiffer- 
ence to the health or safety of miners 
and where its record suggests that 
other equally grave infractions re- 
sulting from unwarrantable failures 
to comply may exist elsewhere in 
the mine. Accordingly, we find no 
error in the Judge’s ruling on this 
issue. | 


ORDER 


WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (48 
CFR 4.1(4) ), the order of dismissal 


in the above-entitled docket IS AF- 


FIRMED. 
- Davip Doane, 
Administrative Judge. 
WE CONCUR: | 


C.E. Roerrs, Jr, — 
Chie aia Judge. 


JAMES RICHARDS, 

ExO fficto Member of the Board. 

APPEALS OF GEORGE A. 
a INC. _ 

IBCA-1000-7-78, IBCA-1005-10-73 

and IBCA~1006-10-73_ 

Decided September 24, 1974 
Contract No. 14-06-100-7125 
Specifications No. 100C-1159 
Buried Pipe Drains, Block 16 


Columbia, Basin Project, Washington —— 


Bureau of Reclamation, 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


- ernment 
Surface conditions actually encountered 
by the contractor at the site of the work. 


ation: 


GRANT, 


- £81 LD. 
Denied. 


1. Contracts: Construction ae Oper- 
ation: Estimated Quantities—Con- 
tracts: Performance or Default: Ex- 


cusable Delays—Rules of Practice: 


Appeals: Burden of Proof 


A contractor’s claim for a time exten- 
sion based upon an overrun of contract 
quantities is denied where the evidence | 
shows that the overrun involved was well 
within the range of overruns experienced 
by the contractor under other drainage 


coustruction contracts on the Columbia 


Basin Project and the contractor failed 
to show that the overrun in contract 


quantities actually delayed the comple- . 


tion of the whole contr act: work. 


2. Contracts: Construction and Oper- 
ation: Changed Conditions (Differing 


Site Conditions)—Contracts: Perform- 


ance or Default: Excusable Delays— 
Contracts: Construction and Opera- 
tion: Drawings and Specifications 

No basis exists for finding either cate- 
gory of changed. conditions where the 
subsurface data furnished by the Gov- 
accurately portrays the sub- 


3. Contracts: Construction and Oper- 
Changes and Extras—Con-. 
tracts: Construction and. Operation: | 
Actions of Parties—Contracts: Con- 
struction and Operation: Drawings 


and Specifications » 


A changes claim is denied where the ap- 
pellant contends that the representatives 
of the contracting officer improperly 


failed to issue instructions for the re- . 


moval of unstable foundation material 
at specified locations and for its replace- 
ment with gravel filter material but the 
evidence indicates that the failure of the 
Government representatives to issue such 
instructions was simply a recognition 
by them that it was within the contrac- 
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tor’ Ss pr secbatine to. determine the meth- 
ods and equipment to be utilized in /“per- 
forming the. contract. . : 


4,, Contracts: Disputes and: Remedies: 
Damages: Liquidated Damages—Con- 
tracts: Performance or Default: Sub- 


stantial Performance—Rules of Prac- : 


tice: Appeals: Burden of Proof 


A. claim of substantial. completion as- 


serted. under a contract for the installa~ 


tion of buried agricultural drains’ is. de- 


nied. where the evidence of record shows 


that the project would not adequately 


serve its.intended. purpose: earlier than: . 
the date the work, was. accepted as sub-._ 
stantially complete by the Government. Fl 


APPEARANCES: George A. ‘Grant, 
President, ‘George A. Grant, Ine. 
Richland, ‘Washington, for appellant; 
— William N. Dunlop, ‘Department 


Counsel, Ephrata, Washington, f or the | 


Government. oS es 


OPINION. BY CHIEF GDMIN: 


ISTRATIVE JUDGE McGRAW 


-: N TERI OR. B OARD OF 
CON TRA CT APPEALS 


~ These’ multiple appeals concern 
claims for additional compensation 2 
and for time extensions and a dis- 
pute as to the date of substantial” 
completion. Neither party having 
requested a hearing, the appeals will 
be decided on the basis of the writ- | 


ten, evidence: of record.* 1 


APPEALS ‘OF GEORGE: A. GRANT, INC. 
| September 24, es 


= | 
B ackground 


“The contract ? 2 dated eee 26, 
197 1, called for the. construction of 
seca miles of buried. agricultural | 


_drains:on the Columbia Basin. Proj- | 


ect for a total estimated’ price of 
$306,764. With payment. for the 
work performed to be.made on a 
unit price * basis, the contract: was: 
scheduled for completion within 205 . 
calendar days from the date of. re- 


ceipt of the notice to proceed.* Since. 
the notice to proceed: was received — 


on: September :2,: 1971, the comple-. 


tion date. so ‘established was March: - 
25,1972. This was extended 5calen- 
| dar days as a result of an Order for 


Changes and: 19: calendar days. be-. 
cause of unusually severe weather, 


making April 18, 1972,’ the revised. 


date for completion of the contract: 


work. The contracting officer found ‘e 


the contract:to be substantially com- 


plete on June 19, 1972.° This re-\ 


sulted ‘in. ligidated: damages being’ Z 
assessed for 62 days of Beh at nd 
rate specified i in the contract. 


- The drains called for by the con- = | 
tract were to be constructed i in ee 
| cordance with the requirements of 


the Specifications No. 1000-1159 


phe. contract’ includes the General. ‘Provi:: 


sions set forth in Standard oo 23A~ dese 


ber 1969 Edition). ie 
. 8 Bxcept for: Item 24 ‘for, which, the: con- 
tractor. bid the. lump sum of $300. i a 
# Appeal File, IBCA—1000—7-78 ; ‘Ttem; f,. the . 


et Contract, Par. 15, Commencement, eBrosecu- 


1'This consists: crimapily < of dowamérite’s ‘apne 


tained, in the Appeal File,and exhibits attached 
to the three findings of facet from... which: the 
instant appeals were taken. The. written record 


also includes three affidavits ‘submitted by the © 
Government in. response. to the. Order. Setfiing 


7 Record, dated November. 21, 1973. 
560-870—74 . 





tion, and Completion of Work... 
5 IBCA—1006—10-73, Supplemental Findings : 


of Fact of September 12, 1973, Exhibit, 2. ‘The. 
. completed construction. was .accepted: by: the. 


Government ‘on. July: 14, 1972; . Affidavit Of : 
Harold- B: Wilcox. of December 7; 1973, 8. . 


-6 Note; 4,. : BUDE Dy. Par- 16, ues Dam-. a 


ages. ee 


ad were ie be built. ‘across fin 
lands in Block 16 of the Columbia 


Basin Project about 10 miles north | 


of Pasco; Washington. Lying south- 
easterly and . downslope from. the 
Potholes-Canal..(an unlined irriga~ 


tion: canal: with a carrying capacity: 


of 600. ¢.f.s. of water), the lands in 
this area are semi-arid: As a.result 
of irrigation activities in the vicin- 
ity, however, the water table rose 
and. by 1968 water. had emerged onto 


= - the surface and flowed off in‘an east~. 
erly direction. Under. a contract 
eee to another ‘bidder, an out- 


let. drain? easterly and: downslope 
from. these emerging waters ‘had 


been constructed to carry off the un-: 


-derground and surface waters. The 
waters continued to rise and on 
duly 22, 1971, bids were opened for 

_ the additiorial- drains covered by the 
instant contract. These are collector 
drains built 3 in herringbone patterns 


to collect-the ground water where it. 
emerges downslope from: the Pot- 
holes Canal and. convey such water 
to the outlet drains.previously built. 


under. ‘Specifications No... 100C-— 


1036. go 


Although.‘ ‘the notice to proceed 


was received on September 2, 1971, 


the contractor did not begin excava- 
tion. until October: 18,. 19% ( 1. a 0 





7 The eatlee drain was built ‘under Spadiitea: 


tions No. 1000-1036. The : ‘appellant bid upon 


this work but'‘was not’ the: low: bidder and. 
did ‘not: ‘receive. the” ‘award. “Wilcox affidavit, 


ie owe date 


note 5, supra, 2: er Pag 
8 See Wilcox afidavit, ‘note 5, supr a; 12. 
8 The® “appr oxiinately~ six weeks’ “delay*: in 


commending ‘perforinance Wo ould not: disentitle’ 


the : appellant’ ‘to: ‘extélisions® ‘of ‘time to’ Which 


it: was’ otherwise | ‘entitled?! See: Chas. BS Cun- 


ninghane- OO. IBCA-60° (December 6; 1957); 
64. LD. 449,° AOE-B 2; i oe ‘BCA: par.’ “1bar- at. 
-§482- 83. 


‘DECISIONS. (OF ‘THE: DEPARTMENT" OF THE 


‘INTERIOR [81 LD. 
Maren 10,. 1972.4 10 the. contractor 
gave written notice to the Goverli- 
ment that it was. encountering un- 
stable .soil; conditions which were 
delaying completion of. the contract 
and increasing the cost of perform- 7 
ance. Subsequently, by letter of De- 
cember.8, 1972, the. contractor re- 
quested ae Government to fur nish 
the locations, areas and quantities of 
additional filter material paid for | 
under the contract: in order that it 
might finalize its requests for ad- 
ditional compensation for work con- 
sidered to be beyond. the scope of the 
contract. The Government fur- 
nished, the requested information in _ 
its letter of December 10 1972.7 
Thereafter, by letter of. April. 19, 
1973,° the. contractor submitted a 
Breakiown of the additional. costs 
attributed to the unstable subgrade, 
conditions encountered in the | 
amount-.of $18,391.85 and requested 
an extension of time related to such 


conditions. In a letter dated June 25, 


1972, 14 the contractor increased the 
amount claimed for such: couditions 


to $23,335.07 and. requested a, 35 cal- # 
| endar day extension in the time for. 


contract performance because of on, 


10 © TBCA-1005-10-7 3. Cnaines'o of Fact dated a, 
‘August 8; 1973; ‘Exhibit 1. In epecally Dee . 
nent part-the letter states: ee 

. “Reference is made to Clauses a 4 and 5 Le 
of the’ Gewieral ‘Provisions. | ees a 

“The unstable ‘soil. conditions. _which, we- 
are encountering are delaying the ‘completion 
of our contract and are causing us- eae -ineur’ 


: additional COREBS. iit otige ati eb alr - 


ta 46.4 Bgl acta Ee Bk 


wylgatte -Aledgin sé ara a ar ae ore 
“11 windings: ‘note: 10, supra, Exhibit, Ea 

“12 Fd); ; Bxbibit: 4:*. 

“Td. Bxhipit'5. eels at 
BO i ae “Hxhibit™ T “The “intendéd | 


‘gate, was” : 


apparently Ture’ 25; ‘4973: ~ $63? 


ee 
t* 
akan ook 


a 
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* sdditional ork regained ie the un-- 


stable. subgrade... : 


‘Te ime extension for overrun. in COn- 
“tract quantities: Ge B CA-1000-7- 


“The requést ‘for: an. 1 unspecified 2 


~ time extension predicated upon an 
-overrin-in contract: quantities over 


| those established in the invitation 
was made. for the first, time in. “the 


contractor’s letter of April 19, 
1973.16 The letter identifies Bid * 
- Items: 1,2, 2,3, 55 7, and 9 as bid items. 
of major importance which overran. 


the estimated ‘quautities.. Tt also 
states. that when the estimated. total 


amount of work to be: performed on 
the contract is compared to the ac- 


tual amount of work performéd « and 

| -paid for, the work added to the con- 
tract is in excess of. $28, 000. Ina let- 
ter. of May: 11, 1978,7* the contractor 


acknowledges that'this figure was in 
error and that the work: “added was : 


in, eXCeSS. of $10, 000. 


An examination Of ihe used 


included :with the May 11-letter dis- 
closes ‘that — ‘difference’ between 


1B Commenting upon this aspect, ‘Department 
counsel'states ? 


.. “It: would. difficult. to. specify: ‘any time’ _ 
under this claim as. appellant. has: already as-.° 


signed his entire. delay. of. 62 days | to. other. 


causes.. Viz. ‘BD ‘days for anstable foundations. 
‘days’ ‘under’ substantial completion . 
(Governinetit Brief; 3, :n. 1’) 
16 Note 4, _ SUBTE,: Item e; Tindings: of. Fact 


and. 27: 
claim: ah ae 


dated June q, 1973, Exhibit 1.. This was some 
10. months after the contract was. determined 


to: ‘be: substantially complete as of. ‘June 19, . 
Supplementat. ‘Findings; note: Dy: asd @ 5. - 
‘Exhibit os cent 
i Windings; “note” 16; ‘supra, “exhibit 4 “phe 
letter’ ‘enclosed ‘a/breakdown showing, for éach. : 
of: the items ‘of, major. iniportance tiivolved in- 
the’ overrun, “thie estimated. quantity, the actual, 7 


1972.: 


quantity and the resulting excess. 


“APPEALS OF “GEORGE. ee “GRANT, ING. 
eeenver oy. A974 


the | fe Bana Be ae sai aaeaer 


amount of : $279,357.50 18 ne) the 


ainount paid foractual work per= ; 
formed - of $289,471.64 Is in the 
amount: of $10,114.14. This repre- 
sents an overrun: of. epee 


“ 6 percent.’ 


~The question eee is stieelier 
the overruns in: contract. quantities ° 
involved in this:appeal entitled the 
appellant to atime extension. Atthe 
outset. we note: that. the inclusion: in 
the contract of an “estimated quan- 7 


tities” *® provision — would not: pre- 


clude the granting of a time exten- 


sion in a proper case. The appellant ce 


has. been content to. rest its “case, 


however, upon the undisputed fact 
: that the quantities required to per- 
form the contract exceeded the esti- 


mated Da by. the amounts 
stated. - 
[1] The contract clearly tndi- 


: cates 20 that at least some variation i 





18 The total estimated ‘contract price at the. 
time of bidding of. $306; 764 has. been reduced. 
to give effect to the estimated amount of 
savings. resulting: from: the acceptance: Of the 
contractor’s cost. reduction proposal, 

19 4644, Quantities and Unit Prices 

- “The ‘quantities. stated in the.schedule are 
estimated quantities _ for. comparison of bids, 
and no. claim shall be made ‘against: the: Gov-” 
ernment for. excess or deficiency. therein. 
Payment. at the prices ‘agreed upon will. be. in: 
full for the completed: work and will’ “cover: 
materials, supplies, - “transportation, labor, 
tools, machinery, and. all other expenditures. 


‘incident to: satisfactory compliance with’ the. 
contract, 
- vided.” ‘(Note ‘4 supra, Item £.)~ 


unless ‘otherwise ~ ‘Specifically, ‘pro: = 


~ Note. 4, supra, Item f.. The following state- 
vient - is contained on the. face. page cof. the... 
contract : ) : 
‘““Coritract. Price, (Express in. ‘words ‘and, fig. ae 
ures). Bstimated to be three. hundred six. thou-, 


sand, seven. hundred . sixty-four, and 00/100 - 


dollars. -($306, 764. 00). ; See. ‘Paragraph. 14,.— 
Quantities. and Unit. Prices, of the Special. . 
Condions of the Specifications aes 
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in eoneeer quantities was iti the 
contemplation. of the parties. The 
Government has undertaken to show 
‘that the overruns in quantities on 
the instant contract were well with- 
in the range of the overruns experi- 
enced by the appellant under other 

drainage construction contracts .on 
‘the Columbia Basin Project. An 


' examination of a list.2* of 16 Bureau | 


of Reclamation contracts awarded 
to the appellant since’ 1965 reveals 
that variation in estimated quanti- 


ties resulted in overruns in contract : 


earnings exactly 50% of the time 
| and that half of such overruns are 

In excess of the 3. 6% 3 increase in the 
present case, The Government, has 


bie also: called attention to the absence 
of any evidence to show that. the 


overrun. in contract - quantities. had 


prolonged the appellant’s ao 


tion.” 


| failed to establish that the variation 
in contract | quantities from «those 
estimated was unforeseeable, ‘beyond 
its ‘control; and without. its fault: or 


negligence; 23 ‘nor has it shown that. 
the ‘overrun in contract quantities : 


actually. delayed the completion of 


the whole contract work.’* ee = pe 


peal: is: therefore denied... 


. PRINS of William, ra hee Chief, : - 
_ Construction. Division of. the Columbia. Basin. . 


Project, dated December 3, 1978, Exhibit. A. 
2 Id, at. 2. 


: “28 KP “Construction Company, Ine., BCA, : 
989-3-—-73 | ‘(September 28, 1973), 73-2 BCA 


par, 10,294. Cf... RB & M. Contractors, Ine, ri 


IBCA-825_ (April 21, 1964), 71 -LD. (182, 7 


: 1964 BCA par. 4208. 


“Be See M. 8. ie ‘Corporation, VACAB ‘No. 508 
(October : 29, 1965), 85: 2 BCA. “pare 5208, Gee 
pe : * amount | Of the. ‘Gaim As. ‘elted. in, note, 14,, 


24, 455° 


. - “. _ 4 
At nee } rn a aT ea : : 
$ Fit las fost yeu, eh te was 283.4) 

‘ a a 


“DECISIONS: or THE DEPARTMENT OF THE INTERIOR 


- The additional filter. ‘gravel, 


We find. that. ie qipellante has 


7 requesting. compensation. for. 


(81 LD. 


Chain for u ye subgrade 
(IBC A-1005-10-73) 

The scope and basis for this eee 

is outlined in the contractor’ S letter _ 

of April 19, 1973,2% a eonmon of 

which is quoted below: a 


_ After excavating for the buried drains 
to the lines ‘and subgrades required by 
the plans and specifications and. after in- 


_ stalling the filter gravel.and pipe:for the 


drain lines on. this. subgrade, it. was 
found . that. in some areas the subgrade 
would: not upper: the . filter Ea and 


| pipe. 


ee eS ee oe ee 


Your apecincations weovide’ fie the plac- 


. of additional filter gravel where neces- . 


sary and when. SO directed, in order to 
stabili ze the subgrade. 

“In certain areas’ we were “directed to 
place _a-- specific amount of’ additional 
filter gravel to..stabilize the subgrade. 
in many. 
cases, was: ‘not adequate to stabilize une | 
subgrade. . . 7 

In order’ to complete this project, addi- : 
tional filter gravel. ‘was added as neces- 
sary ..to stabilize: ‘the subgrade. Your per-. 
sonnel knew that. the~ additional filter. 
gravel was being placed and. that by this 
method the subgrade was stabilized and 


the: project - completed: Additional filter 


gravel was: also used to stabilize:the sub- 


| arade under manholes as necessary. 


* By your letter of December 19, 
1972 you provided us with. a breakdown : 


| indicating the areas in which. you:.state 
additional ‘filter material was directed : 
and paid under this contract. . 


“We are ‘enclosing a breakdown of areas 


in which we. added additional. filter: mate- 


rial and. which you didnot include in 


your breakdown wee B ee 


ee ie oe a vs vt 

Tt ‘should | ‘be.. noted. that. we. are. ne 
surface” 
2 Note.. 13,. UPTO. Earlier porsespondened: 
pertaining. ‘to ‘the claim, is. discussed in, the 


text, accompanying. | notes: 10,. Bah and, 12, Peis 
supra, ‘while - a ‘Tater. letter: increasing : the 
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water enees and: 80 indicated On 
_ the contract drawings. | 


The detailed Sere ee which 


accompanied the April 19, 197 3. 
_ letter listed the areas on the project. 


where additional:.work had: been 
performed in order to stabilize the 
subgrade-and where filter material 


(over and above that directed and 
paid for by the Government) had 
been placed. Opposite each: of the 


items are. listed: the date or dates 


when the work was performed, the 


station. numbers involved and the 
| materials, | labor: and equipment 


used, as well as the prices, rates and 


extensions’ on which. the total elaim 
is based. : 


“The Changed Conditions cna 


In the course -of: denying ~ the 


claim the contracting officer quoted. 


_various provisions from the specifi- 
cations (see’ Appendix). Concern- 
ing the’ eight claim items for addi- 


- tional costs to correct pipe allegedly 
displaced during pipe- laying or | 
‘the 
contracting: officer concluded. that 
“causes of unacceptable reaches of 
pulled 


alter - backfilling” _ operations, 


installed pipe © included 
joints, failure to properly handle 
subsurface water. conditions which 
permitted entry of. silt and sand 
into the pipe being installed thereby 
causing © plug gged conditions, and 


pipe | being. laid. to.. an. incorrect 
grade.” *¢ The central finding made 
by the ee. officer with re 


ee Findings, note...10, supra, 6. The claim 
items eovered by the findings a are: WA By 6, 7). 9, 
. 10, 13 and 17. a . 6 


- PPEALS OF GEORGE A. GRANT, INC. 
September 2h, LITE 
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spect to’ the changed conditions | 
claim,” however, is. that set forth 
below : ee, | ote e 
= * # At no time has the contractor 
submitted: any evidenee to show that the. 


subsurface data placed ‘in the specifica- 
tions were ‘erroneous. “The ‘contractor's 


claim of encountering unstable subgrade 
conditions does not justify a finding of 
differing site conditions and thereby en- 
title the contractor to an extension of 
time: or. .additional compensation. The 
existence of uustable reaches in the drain 
pipe trenches.was expected by the Gov- | 
ernment and. portions. of. Paragraphs 54 
and 59 were written. to provide for. the 
stabilization thereof. The conditions en- 


countered during construction of the 


drains at locations cited in the contrac: 
tor’s. letter..of April 19,1973 (Exhibit 5). 
were essentially the same-as those. indi- | 
cated. in the. specifications. . ‘Since ‘the | 
subsurface. data clearly. showed saturated 
soil conditions with severe. caving pres- 
ent, ‘and inasmuch as: the specifications os 


: stated that the’ contraetor constructing : 


a portion of the D16-330 under another 
contraet installed a well-point system 26 





“# This includes not only. the claim items. 
involving the correction of pipe (note 26, — 


supra) but also those related to ‘the. Anstaila- =e 
- tion of manholes, 4.€.5 claim items 2, 4, ‘5, 8, 


12, 14, 15 and 16. 

28 After referring “to. the specification. re- 
quirements for. the other. contract involving 
the Di6—330 drain (see ‘portion. ‘Of: ‘sSubpara- 


graph 48a of the Specifications quoted in ‘the 


Appendix), the appellant states : “We were not 


furnished. a copy of these. specifications before 
bidding or after award of the contract. * * te 
“Was the additional work. for. subgrade stabili- 


zation paid for as an extra? This subparagraph 


does not provide quantitative data’ to prepare 
‘a unit price bid to. include all possible con- 


tingencies. (Notice . of Appeal, 2). 
The appellant presumably. had a copy of fhe 


specifications in question, however, at the time 


it, bid thereon - (note. 7; supra). In. any. event it 
is: clear that under subparagraph 48 b and ¢ 
of the. instant contract... (see Appendix) the | 


7 appellant was. required to ‘furnish, install, 


maintain, and. operate. all. pumping and ‘other 
equipment, including well points, necessary to 
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in order to Btabilize foundation: ‘condi. | 


tions. from. Station 112+17 to Station 
130-25. 8, which is the beginning of. the 


drainage system under this contract, it ig 


found, after careful review of all the 
- facts, that. the contractor’s claim for 
additional ‘compensation. in the. amount 
of. $23, 335. 07, and an. extension. of. con- 


“tract time. because of claimed differing | 


site. conditions | encountered in the form 


; of unstable foundations, is without merit . 


and, accordingly, is denied OH ot 29° ; 


_ Neither in the Notice of “Nppedl 
“and Complaint .of September 19, 


1973, nor elsewhere does the appel- 


lant assert.that the conditions actu- 


ally encountered in performing the. 


contract work differed from those 


| indicated by the subsurface data in- 
corporated into. the contract. No- 
where does the appellant undertake 
to contest the accuracy of the con-— 
tracting officer’s findings as to what 
the applicable logs of exploration 
showed with ‘respect, to claim items 
1,8, 6, 7, 9, 10, 18 and 17. Our 


own. review. of. these items ® 31 and 


= TESS x . 
pal ea 


main the creations in eend order during 
construction,” and the cost. of all such | work 
was to be “included | in. ‘the prices bid. in | the 


* schedule for’ excay ation: a 


© Findings, note 10, supra, 8,9. 

"80 T° the aggregate: these items comprise 
approximately 70% of the dollar value of the 
changed conditions claim. Illustrative ‘of ‘such 
findings are those. made- ‘pertaining to claim 

item 6 (“The - log” at Station 11400 shows 
saturated, 
dvitled ' depth of 12° feet the log. at Station 
18400 shows ‘saturated, severe. caving ‘eondi- 


7 eee toa depth of 40° feet.’’), and ‘claim item 


7 ("The log at: Station 18+00 shows. satu- 


rated; severe caving: ‘conditions. to a depth of. 


40 feét} the log at Station 25-400 shows satu- 
rated, ‘severe caving ‘conditions to the bottom 


of the 7-foot: drill hole: ")e Findings, ‘Rote “10,. 


supra, 5. 


#1 The logs ‘of exploration involved ae such’ 
review are shown on Sheets 9, 12, 14, 25, ‘and 


30 of the ‘drawings made a part of- the specifi- 
; Gations and: ‘attached to the contract (note 4, 
supra, the Contract; Par. -76 and the listed 
Plans, Profilés ‘and Logs of Exploration). ° 
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Severe’ caving conditions | to the - 


[Sd LD. 


those involving ne installation of 


manholes,*? in the light: of what is 
shown by the logs of exploration 


closest to:where the applicable work 
was performed, confirms the: ac- 


curacy of the contracting:.officer’s | 
finding that the conditions en- 
countered. were essentially :as: indi- 
cated in the specifications. — 7 

Insofar.as the claim:of: cae | 


contlitiong itself. is, concerned, the 
appellant advances two. principal 


contentions. First; it.is said that the 


-purpose and intent of Article 4 (see 
Appendix) is to take the.gamble out 


of. subsurface. work: and allow the 


contractor to bid a fixed price with- 


owt including a contingency. for un- — 


‘known subsurface: difficulties. Sec- 


ond, the inclusion of general dis- 
claimers of liability in the specifica- 
tions is said to be an. attempt to re- 
strict. the operation: of. Article 4, 
Differing Site- Conditions; of: the 
General Provisions. In-support’ of 


the latter contention the. appellant 


quotes some provisions* 3. from the. 
_ instant. contract which. are consid- . 


ered to fall into this catego ory. 

| Very early i in the Board's history 
we had occasion to discuss the na-. 
ture of the risks included within the 
ples aa ot “Article: oa (Changed | 


Eas 


Cae tee ” TBCA-23° (Supp. ). 
: (April 30, 1986), 63 TD. 105, Wy, 


82 The. logs . of. 2xcinidtion: in auestiey. are. 
shown on Sheets 9, 10, 12; 14,- 23.and 31 of 
the ‘drawings’ - (note 31,- supra). : “The ‘con- 
tracting. officer. -also referred . “to and quoted . 
fr om. ‘subpar agraphs | 59 b and c ce soe) 


ag supporting the denial:: 


® Notice of Appeal and Complaint of: ‘Sep 2 


. tember 19, 1973, p. 2. 


Now termed: Differing Site Conditions ( See 
Appendix for texte: 


580 1. 
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September Oh, L974 


the: Board stated: ae = While the | 
Court of Claims has’ emphasized 
that one of the purposes of the — 


‘chang ed conditions’ article 1 is to in- 


~ duce contractors to make low bids by 


: eliminating unknown — conditions 


and contingencies,** it was ‘certainly - 
not intended to encourage prodigal 


bidding i in the face of readily ascer- 
tainable conditions.” 


Neither 1 1n. the. cases cited in in Shil-_ 


ling nor in more recent cases has the 


Court of Claims ever suggested that 


| to forestall a claim: under ‘the 


-. Changed Conditions article, the bid- 
der must, be provided with “quanti-. | 
tative data, to prepare a unit price — 
bid to include all ‘possible: conting: en- 


cies.” “ The conditions the appellant 


overcame in performing the con-. 
tract were not. materially different. 
from the conditions indicated i inthe 


contract. as likely to prevail ‘i in the 


areas. where. they. were encountered. a 


From the appellant’s s standpoint t the 
| difficulty i is not. the presence of dis- 


claimers of liability: by the absence | 
of. any positive indications ‘ *7 in the 


contract, that. conditions with, re+ 


* 


35 Citing “The ay undel Com Dp. a 
States;'103- Ct. Cl 688, ‘TIL (1945), and three 
_other Court of Claims decisions. - 
8 The quoted language. is fon a comment 


nite by the. appellant: upon siibparagr apn 48a . 


of the: Specifications (note 28,; supr ae 

87 Pacific Alaska Contractors, Inc. _ United 
States, . 193 Ct. Cle. 850," ie (1971) 
 Oeeiesge * insofar as subsurface. or latent, condi- 
tions. are concerned, there must be reasonably. 


~ : plain or! positive indications in the bid: infor- 
mation or contract documents. that such. sub-~ 
surface conditions| would be otherwise than » 


actually, found’ in. -contraet - performance, or 


to view the other side of the coin, that. there . 
‘Were ‘such: indications which. induéed reason- 


able ~ reliance by the successful. bidder that 
subsurface conditions would. be. more favorable 
than those. encountered,’ "> ( Citations omitted) 


; Site. 


United 7 


spect to the giberads, would. be. ‘ut. 
i erent than they.turned. out.to be. . 
'-[2] From the: changed conditions 


| dlaim as presented it is not’ possible 


to tell whether the appellant 3 is seek- 
ing to. establish a. category. one or a 
category two claim within‘the mean- 


ing of Article 4. It is unnecessary 
for us to resolve this question or to. : 


make separate : findings with respect 7 


to each category, | however, where, as’ 
here,’s subsurface data furnished by 
the ‘Government accurately por- 
trayed the subsurface conditions 


that were in fact encountered, at the 


We aid no ‘material. differences | 
between the subsurface. conditions 
at, the site and those indicated i m the 


| contract specifications and drawings 


and particularly the logs of explo- 
ration. :The- changed conditions. ass 
pect. of the claim is | therefore. de- - 


“nied. 39. 


“The Changes Claim 


pee the. ‘appellant: ee 
considers the claim to be cognizable — 


as a change 40 for: near the end of — 
the. notice of appeal, the following 


statement. is, made: ‘ APSE 


. §. The: findings of fact cites ithe. para- 
eiagus on: disclaimer of” ‘liability | and 
concludes: that. the specifications. indicate 
the. strong probability of unstable sub-_ 


grade conditions. in certain » areas and 
thereby. does, not. justify. a finding of dif- . 


une aie ee ee are een. ts 


as Cf. J ie Mt. Keltch, fe. TBCA~830-3-7 0 


(June 22, 1971), 78 LD. 208). 216. 


= 2D. Po MeQuestion, and. Sons. Y. 
States, 194. Ct. Cl. 522,. 529. (1971). - 
. See. Appendix, for the. text. of, ‘Clause, 8, 


United _ 


.f Chan Ses. 
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at the mercy of the repr esentatives of ie 


Contracting Officer in directing us to re- 
move the unstable foundation material 
and replace with graded filter material, 


whereby we would be paid for the extra 
- work. In ‘some instances we were So di- 
rected, but our claim “ presents those in- — 
stances where we should have received | 


directions from the contracting officer or 
his. representative as provided in the 
specifications * * *. These directions were 


~ not issued. and. the contracting officer’s 


x representative relied on the disclaimers 
*® * * to deny our claim for extra work, 


~ Absent from. the above- quoted 


statement is any intimation that 


during contract performance the ap- 
-pellant requested the contracting 
officer or his representative. to give 


directions for the removal of foun- , 


dation. material considered to be un- 
stable and for its replacement with 


graded. filter’ material ; nor is there. 
any indication that ‘the Pppellant 


a 





41 The Goveviiient asserts that this claim: is 
barred by reason of the appellant’s failure to 
give ‘timely notice as required by the Changes 
clause (see- ‘Appendix), ‘Since we find that the 
appellant has failed to carry its burden of 
proof on‘the merits,: we need not determine 
whether the mere reference to the Changes 


clause inthe appellant’s letter of March 2, 


1972 (note 10, supra), was sufficient notice 
to the Government of the claim here asserted. 
BHlectrical Enterprises, Inc., IBCA-971-8- 72 
(March 19, 1974), 81 I.D. 114, 121, 74-1 BCA 

par. 10,528 at 49,866. 


. 42-The absence of any protest. during con- 


_ tract performance is . emphasized | by the Bu- 
yeau’ s Field Engineer who states: "I. was 
aware that appellant. was: claiming unstable 
soil. conditions asa basis for a time: extension 
and additional costs. (etter of March 2, 1972). 
However, appellant never in any way in- 
formed me or my office that he was also claim- 
ing the Government. was failing: to properly 
- direct the removal of unstable material as the 
work progressed. Where. unstable conditions 
were evident: ‘that would eause unequal ‘gettle- 
_ ment, we did ditect and “within the paylines 
pay appellant’ for“its removal, I am unaware 
of any instance where: this was not done: and 


appellant otherwise made no objection at. the ~ 
time.’’- Br affidavit, note 5, supra, 5. Jos 
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tracting officer or his representative 
to issue such directions. In the cor- 


respondence conducted with the 
Government prior to- the filing of 


the Notice of Appeal the appellant 
does. not. indicate. that. during: con- 
tract performance the field ‘person- 
nel had failed to issue directions for. 


the removal and replacement, of 


mater ‘ial ‘involved. In: the present 
claim. Thus, in a claim letter 48 
written 10 months after the contract 
had been. determined. to be sub-- 
stantially complete, the appellant 
states : “Your field personnel recog- 


| nized that this. additional. filter ma- 
terial was being installed. and. that : 


drain lines were being dug up and 
relayed and. -yet you do not mention | 
this additional work or: additional 
filter material din your breakdown. a 
There was no reason to dig up and 


_ relay these drain lines, other than 


the pipe. sinking into the unstable 
subgrade, and - we assume your field 


personnel were cognizant of ‘this 


fact.” 

[3] In his affidavit of pone 
7; 1973, the Bureau of Reclamation’s 
Field Engineer, Harold B. Wilcox, 
has described in so me detail the con-. 


“ditions. indicated — in - the contract 


specifications, the conditions actu- 


: ally encountered on the job, the con- 


struction techniques commonly em- 
ployed to. overcome conditions of 


instability ‘and the construction 


method chosen by the appellant to 
remedy | such, conditions in areas 
where they were found to prevail. 


| Mr, Wilcox states that at the time of 


4 Letter of Apel 19, 1978 (aote 13, supra, = 
a 


of the construction. area involved 3 in 


Specifications No. .100C-1159 -were 
_ covered. with tules and cattails with 
water ponded on the. surface ; that. 

~» the’ soil’in Irrigation Block 16 was» 
. generally known to be: ‘composed. of 

_ sandy material as was indicated in. : 

the contract: logs; that, the tinstable = 

‘§ ubgrade locations. listed in. ap-— 

“letter oc- 

curred in areas where. the trench 

bottoms were. dug. to. considerable 

_ depth below the water table with re- 

— sulting instability; that to. control ; 

the: expected | instability - ‘of the : 
trench bottonis on. ‘drain jobs,. the 


: pellant’s April’ ‘19, 1973 


methods * * frequently used. by con- 


: tractors. on: the . Columbia ‘Basin 


Project are. wellpoints. and. extra, 


filter. gravel; and that. on this job 
the appellant: did not.use wellpoints. | 
if : construction 
~ methods eet by the appellant, — 
and ‘their relationship to the claim — 
asserted; Mr. Wilcox ¢ offers the fol: | 


Concerning: , the | . 


lowing: assessment : 


ag ae “AIL excavations for the pipe ré- | 


| pairs ‘listed in appellant's: April 19;°1973 


letter, with. the exception. of the Dié— 
330Y1, were accomplished: by. clambucket: 
Or. backhoe, which, because: of. ‘the water. - 
and unstable conditions: resulted in wide, 


sloping tr enches. ‘These ‘conditions were 


not unusual in view of the sandy nature 
- of the soil and ea uaa of excavation | 
a4 ee ae Wellpoints | are aa to: draw. ene 
‘Filter: 


~ gravel being heavier: than the light sands in: 
. the. ‘trench walls and bottoms, when placed ; 


the “surrounding. ground water level. 


in sufficient quantities, is not ‘floated: out by 


the: pressure: of the water. table, s ‘and: helps to: . 
maintain the trench walls . and provides: a: 


stable foundation on which to: lay. the drain 
pipe. 


_ APPEALS: OF. GEORGE Ae 
: Pe September 24, 1974. 
7 bid: ‘opening on D ily’ 29, i971, parts | 


: dix). 
eh (Wileox Affidavit, note. 5, supra, : 


‘ GRANT, IN Ce 


below thé Sater tabie. To. control one 


ing. of the sides * : >and: firm ° up the bottom. -. 
of . the trench, appellant: placed filter 
gravel, sometimes in large amounts. ‘The 
placement of filter: ‘gravel: to’ control. in- a 


Stability is’ a customary’ ‘construction fe 
technique. in. ‘such. ai bog sey ee 
_, and is not at all unusual. #2050406 


. The volume. of. filter’ gravel listed. in. . 


" appellant's claim (April. 19, 1978. letter) . 


represents gravel. placed. in wide sloping 


trenches beyond paylines and. ou the sides 

of stich tr enches. The quantities of filter 
- gravel listed by appellant for stich pipe 
‘repair: and for setting: manholes’ appear _ 
normal for this. type of drain’ construc: os 


tion. #8 #4 


~The ‘contract ital’ ‘clearly: re ; 


quirés the contractor to be responsi- 
ble for handling ‘unstable subgrade Se 
and for bearing the expenses in- 


curred in connection. therewith. ag Tt Se 


also’ specifies that the contra ctor : 
‘shall only ‘be: paid for work per- 7 
formed within paylines.’ a 


We, therefore, find that. the faite 
ure of the Government's rep reserita- | 


tives to. issue any. instructions. in - 
: the circumstances present, here was © 


simply.a recognition by them of the © 
contractor’s. prerogative to. deter- 


- mine the methods and equipment 1 to 
be utilized in performing ‘the con- 


tract... This pe of the: claim 1s 
also denied. 


45 5 See Contactor’ 8 : Daily Journal ay Tuiie 45, bok 


1972 (Findings, note 5, supra, ‘Exhibit 3) for. . 


the following entry: cn ® * Banks sliding. 
in lots of water. ‘Trying. to hold slope with 
gravel.’ 

fas Wilcox affidavit, ots Bs, supra, vr 3. 
a7 Paragraphs 48b, 48c ands! 59¢': (see Appen- : 


48 Paragraphs: Bde, 59a and 59b (see Appen- 


ai). 


; 590 


| Substantial Completion (BCA. : 


1006-10-78). 


bao “This aapeil ‘stems from the. ‘de: 
nial * +9 of appellant’s claim that,the 


~~ eontract. -work: should have been:? aCe: 
~~ cepted.as. substantially: complete on 
May 23,1972, rather than on-June 
19,1972," the date used’ by the Gov- 
sraniint for terminating the assess- 
ment of liquidated damag es ‘for de- 


layed. performance. The parties : are 
apart on both: the amount of work 


performed after May 23, 19 72, and : 


Its. significance... ... 


In its letter of October: bo: 1973; 35 
the appellant disputes the Govern-_ 
-- ment’s contention that 2,970 feet of 
7 drain. line either. failed to. function : 

-- because they were. plugged or were. 
. relaid-after May 93, 1972. Asserting. ; 
- that. 1 540 feet ** of drain. limes. were. 
-relaid, it. identifies the drain pipe 

“involved in the controversy as con- 


2 sisting of the following: . 


49 Findings, note 5, Supra. 
50 Note ia supr a, Exhibit 2, 


2 Aecording to the Government only 1 450 
: feet of drain. pipe were. ‘relaid.. The Govern- — 
ment's position is. corroborated by the Con-. 
struction ‘Inspector’s.. Reports’. (Appeal Tile, 


note. 4, supra, item i) which show the, follow- 


ing’ pipe to have been relaid on the dates” 


now ES 
 gtations -. Construction 
Drain Line Involved - Feet - ‘Inspector’s . 
ADO 
Die. 00 to 4450 450 ... May 25,... 
oo, seal ~ ere AOT2. occ 
-) Di6-330K1L 5435 to” Ly 4 329.9 ‘June 13-15, . 
_ 7 B4649 1972. 
~ -D16-B30K74-75to = 15 June, | 
a  6-+60 oe 4972 
D16-330K | _, 6-460 to 15 Junel6, > 
, ae 6445 0 1972, 
D16-230K1 “46660 to- 540 ‘Junet6, — 
$2400 © 1972, 38 
1, 449.9 
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‘tie drain pipe. Z © as 
od D16-880K1—980 feet of ‘@inch 1 plas: o 
7 ti¢, ° inch conerete ar ain pipe. “eos 


“Ist tp. 


2 " -_D16-830K1L—865 feet. of, inch se? 
| plastic & coricrete drain pipe | 


“p, DI6-380X=-675, feet of G-ineh | plastic 


‘& concrete drainpipe — 7 
= 450, feet t of éinen plas. - ae 





6. DI6=380¥1: 


“Thereafter, the. appellant: st states : - 


| “The 1540- ‘feet, of drain pipe, con-. | 
: sists of items a and: b above. Drain. 
line D16-330¥1 passed the ball test 


on May 25, 1972 and was function-_ 


ing as indicated j in the Bureau’s CON. ty 
struction inspector's report,. ‘item, pe 
of the Appeal File. The contractor 


is not.aware of why 980 feet of drain, _ 


| line D16-330K1 is included i in. the 6. 
Government's sta atement. 7 


«3. The Contractor disagrees with 
ie ‘Government's. statement, that, 


‘These | plugs not only. prevented sf 
drain out: of gr ‘ound under from up- 


streain agricultural | land, but also - 


‘interfered. with the effective lower- 
_ ing of-the ground water table under 


other agricultural lands served by | 


the. drain lines: downstream from 


such plugs.’ These lines were ‘not 
plugged. Only. a 5-inch diameter 


ball could not-pass through a 6-inch 
| pipe. The lines were open ‘and drain- 


ing the ground water. An examina- - 


a, tion of the dr‘ ‘awings ‘will show that 


those two drain lines are continuous . 
to each. other and at the end ofthe 
construction of the drain line. ‘The 


only agricultural land affected, 
would be that adjacent’ to 1540 feet 
of drain line. No agricultural Jand 
either upstream or downstream was. 


affected: by. Lg two drain. lines. | 


aS ut 699: 


-The- Bureaw’s s Construction. ine 
spector’s reports confirm that drain 


< unsuccessful - in ball testing, 
| 330K1L-D16-830X. line. On May 30, ap- 


| some” “portion” of drain. Jine- D16— 


830K1, on: June 9, “1979; that: work 
gontinied on June 12 and: June 16, : 


1972; and: that. work: was not com- 
| pleted. on ‘this line’ until June 19, 


1972; the date'the contracting officer | 

_ ‘Sotermitied the. contract to be. sub- 
stantially complete: | oats. 
The rnisapprchension’ ee the: ap- 
pellant concerning. the absence of 
-. work on the D16-330K1 drain line 
after May 23, 1972, appears to. be. 


e largely responsible for the disparity 


| i the views of the: parties concern- 

ing the quantity of work remaining - 
to be done on that date and its effect 
‘upon.the. project. In his affidavit of 

December 7, 1973, Field Engineer. 


Wilcox states at pages. 6. and 7. 
* On. May 26, 1972, appellants was 


pellant.used excavating equipment to dig 
lioles along these: drain lines’ at. various 


_ places to find: defective pipe. On. May. 31, ; 
he dug more: holes’ and found smashed. 
pipe half filled with niud but was unable 
- to find the test. balls'in the line. On June 


3, 1972, he again started uncovering por- 


tions of the D16-330K1L~D16-330X. line» 
in an attempt to locate. the plugs in the 


‘line. At about station 5+-00, D16-330K1L, 


the: uncovered plastic pipe was found to 
: be flattened and. stretched. On June. & 


8. “Appeal 5 File, wiote 4 supra, Iter i, the: Con- 
traet. Paragraph 74 (f).. ! 

_. 8 Appeal. File, -note 4, 
- (6709/12/16 &° 19;° 1972). : 
Daily Journals’ for these. dates also indicate 

that work.-of the type described was proceed-. 


Supra, ten 4 


ing on the’ D16~-330E1 Drain eee? note. 


Oy supra, Exhibit 3). 


APPEALS OF GEORGE. A. “GRANT, 
a. oe Ba he sin td September 24, pinay 
| Tine. D16-330Y1 ies the ball test 
required. by the ‘specifications 52. On. 
May 25, 1972, and was functioning. - 
These. same reports, 53: show that ‘a 
decision was made to. replace: atleast — 


the D16-— 


racy of the statements made by Mr. 


“The contractor's 
_Inspector’s Reports. 


hae 51 
more. ‘flattened: pipe was. found on. this’ 


line.- ‘Meanwhile a section of: the D16- 
830K1. line had. -been. found to. be. defec-. 


| tive. and. appellant on. J une 9,.. 1972 exca-. | 


vated a ‘surface ‘drain to- ‘unwater ‘the: | 
area, and. on June 12 stripped top soil. 


froitii ‘several: hwidgr ed feet: of this line as 


a preliminary to: pipe replacement. From. a 


‘June. 13: to J une, 15, appellant relaid drain: 


pipe. from station 5-35 to 8+ 64. 9° on the 


| D16-380K 11. On June 15.and 16 he. also _ 
relaid a section of pipe on the’ D16-330X. os 
On. June 16, appellant: relaid 540: feet: ‘Of . 


pipe by ir encher on the D16-330K1 line. 


between stations 46460 and 52+00. On 


June 19, after again’ replacing some de- 
fective: pipé, he bacikfilled. this’ line (D162 





| 8380K1): and successfully ball tested . iti, | 
~ At this. time, all. lines. had been installed | 
and successfully ball: tested.* a4 


My: ‘office records indicate ‘approxi- 


nee 1,450. feet * of drain pipe had to 
be. replaced between. May ‘93; and June 19, 


1972 on four lines. Although the. lines 


Were carrying “water, the defective. ‘por- 
tions of the lines impeded ‘drainage in’ 


upstr eam pipe.: ‘The defective pipe at sta- 
tion 46-160 on the D16-330K1 would im- 


pede upstream - drainage of. 980 feet of 
Pipe to the end of that line at station 
56140, Further, ‘this defective pipe alone 


would. also. impede drainage on: the entire 


865 feet of the. D16-330K1L and 675 feet 
of the D16-330X. 


Based upon hab is either ads. — 
mitted by: the appellant. or shown to 


be the case in the contemporaneous | 


- records maintained by theappellant — 
and the Government, and taking 
-into:account the assessment made by 


Field Engineer Wilcox as disclosed. 


= the Board’ ands that ab ater a 


A Other ev idéiice. of pebord confirm: the aceti- 
‘Wilcox. 
See Contractor’s Daily Journals (Findings, 
noted, supra, Exhibit 3) and'the Construction 
(Appeal. File; note 4, 
supra, Item i). for the dates. ‘Specified. 9% 
s See. note 51,. supra, - ‘for a breakdown “of: 
the pipe involved. : 


= 592. | “DECISIONS: OF. TH 


| May 93, 1972, a deta of 2 or 0 Feet of 


drain ee failed, to function: eee 
tively. either’ because the pipelines: 
were pluge ged or had to be replaced: 


| and ‘relaid. This represents 8.85 


percent * of the 88,779.6 feet. ay 


drain line contained i in the. contract 
- aécording to the Notice of Appeal. 


We fiid that’ the: amount of work 
accomplished | as of. May 23, 1972, is | 
_ within the range of percentages. con-, 


‘sidered acceptable. for invoking: the 


; doctrine of substantial completion. et 
AT. Remaining | for consideration 
‘isthe question: of whether i in-the cir | 
cumstarices of this case It can be said. 
that either on May D3 or on May 25. 
_1972,5° work had progressed to the 
extent that the project was capable 


of adequately serving ‘its intended 


_purpose.® 59 The. appellant: does not. 
contest the Government’s statement 


that “On the Columbia. Basin Proj- 
| ect, the Government has buried pipe 


ae constructed to. permit. agri- 
cultural use of the overlying ae 
cent lands. »60 Tt denies the slgnifi- | 
eance of the work performed after | 


May 23, 1972, however, stating: | 


‘The contractor's | operations . 
| May 23, 1972, were not substantial ‘and 
did. not interfere with the landowners’ 
farming procedures. te lace ce ae 





- 58 As of May 25, 1972, the Rene nadine: 7 
ments had been met. for 450 additional feet 
of drain pipe on D16-330Y1. On that date the 


_ uucompleted work. would amount to. 2.84 per- 
cent (2520+ 88,779.6=2. &4 percent). 


&? Hlectrical Enterprisés, Inc., IBCA-972-9~ 
- T4-1 | BCA . par, - 


TQ: (December.. 28. peels 
10,400,.at-49,119., —.. 

58 Note 56, supra. : 
. 69 Hlectricat Enter pr ises, Titec; ite fi, supra, 

6 Government’s Answer, 3.. 

%1 Notice. of . Appeal: and: Complaint, oe 
one 19, 1973. fed es 


DEPARTMENT OF ‘THE INTERIOR 


atte 


81 tD. 


ae the ee we note that ail 3 
‘of the work performed after. May 23, | 
1972, involved efforts: by: the ‘con- 
tractor. and: the. Government ® to lo- | 


cate the source of the. difficultiés | 


which. were. precluding: the.accept- | 


ance of.the pipe. For example, the . 


‘failure: of the: D16-330K1L, ‘drain 


line to. pass the ball test: on. May 26, 

1972, resulted in continuing but.un-. 
successful efforts.to locate: the ball 
in the. line:on May 30-and 31 and’on 
June 1,.2 and.%. The effort was _ 
finally shendoand ae: June 8.1972, — 


when the 6-inch pipe uncovered was _ 


found to have only 414” clearance 


on the inside and the decision was 
made to strip the line and replace. 


The actual.replacement of the pipe _ 
on this line occurred‘on June 13,14. _ 
and 15..The relaid pipe was back: : 
filled on June 16; 1972 andthe line 
was: successfully ball | tested” on 
June 19, 1972.% | oS 
The ‘contemporaneous ds 
maintained by ‘the parties disclose 


that throughout the period i in ques- | 


tion the contractor regularly em- 
ployed various items of . heavy. 
equipment in performing the re- 
quired work (e. g., Lorain dragline, 
backhoes, D16_ Dozer). Moreover, 


the s same > records show that of the: 


a) The Gonteaeor S Daily Journal for June 2: 
1972 (the June 5, 1972 designation appears | 
to be. in, error), contains the following. nota- 
tion: MB, Kolterman USBR on Job for 3.Hrs. 
Looking for Reasons “Why Pipe | Wouldn’t 
Test * * *,” Robert J. Kolterman, Chief, Con- 
struction, Field Branch,-USBR: (Mr.: Wilcox’s y 
supervisor). Affidavit of reser note. 21, ees i 
at 3.- 

68 See. Gonsticnon iauecetons mepecie: (Ap- 
sel Vile, 
tractor’s Daily. Journals :.(Findings; note 5, 
supra, Wxhibit: 8) for the:dates specified... ... 


note:.4, supra, Item:i) and Con- 


. 380), : 


drain’ likes snusonacfullyt tated after’ 


| - May 23, 197 2, almost 50 percent-* of 
the pipe involved had been. dug. up 


‘tions were not. substantial and did 
‘not interfere with the landowners’ 


farming procedures would be to 
‘ignore the evidence of record. In ad- 


dition, the record indicates. that 
with respect to 2,520. feet of pipe 


serious drainage problems existed 
until 540 feet of pipe was. relaid | on. 


the D16-330K1- drain line on J une 


16, 1972 and some bad pipe replace a 


on this line on June 19, 1972... - 
We, therefore, find that the proj- 


ect was not capable of adequately 
serving. its intended purpose on 


May. 23, 1972 or on any date there- 


after until June’ 19, 1972, the date 


the work was accepted as substan- 
tially complete by the Government. 
Accordingly, the appeal ; is. denied. . 


Wari F. ‘McGraw, 


Ole? Administrative bids | 


I CONCUR: 


Suerman P. Kiwpaur, 
: Administrative J udlge. 


APPENDIX: 


General Provisions 
3. CHANGES 


(a) The Contracting’ Office” may, at 
any time, without notice to the sureties, | 
by written order designated or indicated. 


to bea change order, make any change in 
| the work within the general scope of te 


- "OF the 2,970 feet of ek in ahaa a 
_ total of 1, 450° feet was ‘replaced and relaid. 


(note :51, supra). This: represents | 48. 82 per- 


— eent heise Pies 


APPEALS “OF GEORGE. .. GRANT, ING 
September Qh, 1974... 


7 contract, 
changes: 


including bat” not limited” ‘to ; 


(iy In the specifications “(including . 


te drawings and designs) ; 
and relaid.. To say in such circum- © 


stances that the contractor’s opera-- 


(ii) In the. method or “hammer of a _ 


formance of the work; 


Gil) In the Govarnment-tumishad fa-- 


cilities, equipment, materials, services, or: : 
‘Site ; or 


(iv) Directing acceleration. in the per | 


“formanee ‘of the work. oO 
(b) Any other written order oran oral — 


ease (which ‘terms ag used in this para-— 


| graph (b) shall include - dit ection; in- 
‘struction, interpretation, or determina- 
~ tion). from the Contracting Officer, which — 
‘causes any such change, shall ‘be treated 
as a change order under this clause, pro- 


vided that the Coritractor gives the Con- 
tracting Officer written notice stating, the . 


date, circumstanees, and source of: the — 


order and that. the. Contractor. regards 
the order as a change order ; 
(ec) Except as. herein: provided, “no or- 


“der, statement, OY. conduct of. :the Con- 


tracting Officer shall be treated as. a 
change under this. clause or. entitle the 


Contractor. to, an. suas age 
hereunder. . 


4d). If | any chang e under this clause 


causes an. increase. or deer ease: ‘in the Con- 


tractor’ s cost of, or: the time required for, 
the. performance of any, part of the work 


under _ this contract, whether or not 
‘changed by any order, an equitable. ad- 
_.justment shall: be made and the contract: 
. modified in writing accordingly: Pro- 


vided, ‘however, That except for claims © 
based on defective specifications, no claim 

for any change under (b) above shall ‘be. 
allowed for any costs incurred more than 


_ 20 days before the Contractor gives writ- 


ten notice as therein required Re 
| “a DIFFERING SITE CONDITIONS 
(a) The Contractor shall promptly, and . 


before such conditions are disturbed, no- 
: tify the Contracting Officer i in writing of: 

(1). Subsurface ‘Or latent physical con- 
ditions at the. site. differing materially 


from those indicated in this contract,. or | 


DE CISIONS OF 7 


(2) unloiown: physical Sonuitions: ‘at t thes 

 Site,. of an unusual nature, differing mate- 
vially from those ordinarily encountered 
.and generally recognized as inhering. iit 


“a oe of the character provided fori in this 
coutract. The. Contr’ acting 


pr omptly ‘investigate the. conditions, and as 
if Le finds that, such: couditions. do. mate. — 
2 vially- SO. differ. and cause an increase. or 
| decrease in the Coritractor’s cost. of, or 
the time requir ed. for, performance of any ; 


part. of the work: under this contract, 
~ whether « or not. changed asa result of such 
| conditions,. ‘an. equitable adjustment. shall 


| be made and. the. contract eee ine, 


WY iting accordingly. ae 


Cee ee ee ae ae ee eee : ae eat kee = 
‘SPECIFICATIONS: ee ee oe 
48. Water - ‘Conditions ‘ana “Haindting sm 


tial peer 


- Water 
‘a. General. —* ¥ * 


~The existing D16-330 buried pipe avai, 
showit' on’ the’ ‘Loéation 2 Map on’ ‘Drawing 


No. 1 (229-116 -87914), was” ‘construc ted 


: -1 a 
under Specifications No. "100C 036 dur- * ‘the: Cotitracting Officer. 


. ing the: first, half of 1969. “The contractor 


oT Se 


‘stalled a “well point’ system from. ‘about | 
Station 112417 to: Station’ 180-425.8° to. 
dewater the drain during coustruction: i 
Additional work” ‘for ‘subgrade stabiliza- 
_ tion was also required from about Station | 


7 1004-67 ‘to Station 112}17." 


7 Known, pouds: and their water surface 
elevations and marshy or cattail areas are. : 


7 shown on the drawing. 


a 
r ae 
tye 


vation i is performed i in material below: the 


ground water surface or in running water, 


the Contractor shall provide for control- 
led drawdown of water during the prog- 


Tess S Of the work § SO. that no a damaze will 


sot Roe 


bata: 


| tion and handling ‘of excavated pare 
| and method for control’ of drawvdown, of . 
including” ground 


the” water “suifaces, 


DEPARTMENT OF THE INTERIOR. 


Officer Shall Lo 


ESL hae | 


“Wweélter, ‘surfaces, shall prevent drainout of 
bank storage. at arate that will cause 
significant sloughing of the. banks. a * = 


ee on 


i a # ae - ete Z 


“The: Contracto# shall eonstruct., andes 


maintain all necessary ‘cofferdams, bulie- | 


"heads, channels, fluinés, or ‘other tempo- 
srary ‘diversion.and protective works, shall 
‘furnish . all: materials ‘required therefor; 
and, shall. furnish, Anstall, maintain, and. 
‘operate all” pumping and other equipment, 
| including well points, necessary ‘to main- 
tain the’ excavations in’ ‘Rood order T during 
construetion: | 2 ee ee 
*.¢. : Costs..The , costa, of: all. ‘work ‘re- a | 
quired by. this ‘paragraph shall. be. in- | 
- eluded in the. prices, bidi in the e schedule for 
excavation. a | 


Bi we 


Ba. Bacavation and Backett of Dra win 1 Pipe | 


‘Trenches 


ge Bp het . r 
L i soa eves by me a : OP 
“ ae ae coe : % ae 


" Je ‘xed vation thé: “trench, fora pipe 


‘ar ain shall’ be excavated to the: grades 


shown on.the drawings: or: established. by. 


-Where.: graded 
gravel: filter. is. required it, will: be. neces: - 


“sary. to excavate to an additional ‘depth. 


of approximately 6 inches below the grade 
shown on'the profile ‘drawings: to accomo- 


date the Na ae of the Pine, and the 
gravel filter. 98 ont 


es ae 
ra 


= ean “ He 
: Ss na Lae ae ose si e a WEA si Siee es te # : a ane * 


Where in the. opinion of the. Contract- 


: ing Officer, the character of the: material 7 
PG, oD. the bottom of a drain pipe trench is — 
7 such as might cause unequal settlenient, - 


a. ie eeartae the exca; _ the unstable material shall be: ‘removed 


_ yation to be performed under these speci- 7 
= fications Crosses or: otherwise.encounters. - 
ponds. or. pools of. water or where. exca- 


to such depth ‘as may be directed and the 


- additional excavation = backfilled with 


eraded gravel ‘filter material. 


ae i ooh ye 


OR og . : 7 a whee oa ¥> 2 


v t 


a Regardless of the side slopes. and 
the cwidth, OF. the: trenches -as .actually. . 


excavated, measurement. for. payment. of 


the excavation. for the. pipe. trenches: will 
be. made. to the widths: shown, on, the 


— drawings, with vertical ‘sides, and to the : 


depths shown on the drawings or _pre- 


seribed by the. Contracting, Officer, 


oeeee 2e a a . we ae = Bias . 2 a UE gon Be 
i Ce oe oC Rh, eT RL, Arma il : Yer: r. a: 
, ; fo, Sav ere Pere os 
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a ae # Méasuventient? ee: payinent, ‘for 
r etioving unsuitable material and refilling 
with: selected material wWill-be made only 
; for the. actual. quantities directed to. be 
‘yemoved. and payment therefor. will be 


. made at the unit price bid in the schedule . 


for excavation, common, and backfill of 
drain pipe trenches. PM, WERE E 


sy Excavation for’ Ste uctures: 


a, Measurement for ‘payment cava: 


. tion for:structures: will be measured for 
payment: to excavation: pay: lines’ shown 


on the drawings, or if, not. shown: on. the 


drawings to pay lines in. accordance with 
the’ provisions. of this paragraph. | 
Any: excavation: outside ‘the prescribed’ 


' pay-lines which. is; performed by. the: Con- 
tractor: for, safety. purposes, or .to facil. 


itate ‘his operations. shall be at the ex. 
a of the Contractor. a 


1" - Pate 1: . a eee ee ace Sire ge ngs = 
: oe ae oe % F 4 


. i. Foundations for structures: : Witea- 
iar: yation for the foundation of structures 


shall be. to. the. elevations: ‘shown: on. the 
drawings or 
tracting Officer. The Contractor shall pre- 
pare the ‘foundations ‘at structures: sites 
.. by: methods which: will provide firm foun- 
dations for the structures. ; 7. * Meas- 
. urement and: payment, for excavation, 


| backfill, and compacting “backfill will: be 


made to’ depths and ‘dimensions directed. 


ATE at. any’ point - in.common excavation: 


| the foundation. material is.excavated. be- 


yond. the lines. required to. receive . the ~ 
‘structure, the “overexcavation ‘ shall be 
filled with suitable’ materials and ‘com- 


pacted: in accordance with Paragraph: 68. 
Kf at, ‘any point. in. common excavation,. .the 
natural foundation material is distur bed 
or loosened during the excavation process 
or otherwise, it shall be compacted in 
place or, where ‘directed, it’ shall be. re- 
: moved. and replaced. with, suitable mate- 


vial and compacted. in accordance with. 
3 Paragraph 68. ‘Any and all excess ‘excava- 


tion: or overexcavation: performed by the 
a Contractor for any: purpose ‘or reagon'ex- 


_. cept fo¥ -additional-excavation as may, be. 
_ preseribed by the Contracting Officer,.and. 


HENRY CLAY, MINING: COMPANY; ING. 
September 20, pee 


RO 


established by... the, Con:, 


695. 
whether” or not: ‘ate. to. ‘the faiilt’ of the : 
Contractor, shall’ ‘be at: the expense of the 
Contractor. Fill. and: compacting of fill for 
such.excess. excavation ‘or overexcavation, 
shall be at the: expense, of the. Contractor. : 
c. Payment.—* ** The unit price bid in | 
the. schedule for. excavation. for str uctures é 
shall include the cost. of all labor and ma- P 
terials for ‘coffer dams: ‘and other tempo-- 


- rary. construction, of. pumping .and;un- 


wateri ing, including well points, and ofall | 


other work necessary to maintain the ex. 
cavations in good order during construc- 


ven ee 
fee ae a 


SRE LAT McG COMPANY, 
te ees te TING, Glee 9 


3 TEMA BOO tne y cote ao 
" Deéitded ‘Septeniber 2, 00) 


Appeal by the: Mining Bhfostihent. 7 
and Safety. Administration : (MESA): 
from. a ‘decision: by an Administrative 
Law: - Judge ‘(Docket ‘Nos. PIKE 
72-196-P and PIKE 7(2=222-P); dated 
November. 30,':1973, assessing’ ‘eivil 7 
penalties in: ‘the amount: of $200: for 
ten: violations pursuant: to section 109 
of the: Federal Coal: Mine Health and 


end Act. of Lieu 1, 


"Modified. 


1. ‘Federal : Coal ‘Mine: Health : “and | 
Safety ‘Act of aie ‘Penalties: ase 
ence of | Violation” ge is, Sake 


In determinin g the sted ona of 


air reaching -the- last open: erosscut in. 
any. pair or set. of. developing entries as 


required by section 303 (db) ‘of the Act, 


_ measur ement of such volume is ‘properly | 


taken ‘in: the last: open: ‘erosstut: between . 


the two entries by. virtue ‘of. ‘interpreta- 7 


tiye Tegulation . (30. CFR, 7. renee (a) ) 


Sepp. i91-178; 88) ‘stat: Tag 804, 80: 5 Use: 


28 pod y 
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"APPEARANCES: Richard v. Beckley, 
Esq., Acting, Assistant. Solicitor, and 


Robert. A. Cohen,. Esq,, . drial Attorney “ 
for appellant, Mining: ‘Enforcement i 


and Safety: Administration. | 


OPINION BY CHIEF ADMINISTRA. | 


TIVE JUDGE ROGERS © 


“INTERIOR BOARD. OF MINE. 
OPERATIONS APPEALS © 


“B ackgr ound 


‘The Mining i oa aaa 


Safety Administration (MESA). 


filed Petitions for: Assessment of. 


Civil Penalties against Henry Clay 
Mining Company, Inc. (Clay) for 
alleged violations of the Federal 
_ Coal Mine Health and Safety Act 
.. of 1969 (Act). These alleged viola- 
tions were cited in Order of With- 
drawal, No. DDD, June 9, 1977; 


- and 11 separate Notices of Violas 


tion. At the: conclusion. of the hear- 
_ing, the Administrative Law Judge 


- (Judge) asked for proposed: find-— 


ings of fact and conclusions of law 
from. both parties, to which. only 


MESA responded. In his decision, 
. issued November 30, 1973, the Judge ~ 


dismissed the Petitions for Assess- 
ment based on the alleged violation 
cited in the. Order of Withdrawal 


and one of the 11 Notices of Viola- _ 
tion. He found that violations had 
occurred. 1n- the remaining ten In- 
| and assessed penalties. 


stances, 
thereon. .— 


In this appeal, MESA sonteuds | 


that the Judge erred in dismissing 


only the Petition for Assessment for — 
‘the violation, cited in the-Order- of) 
Withdrawal. The Order was issued 


DECISIONS: oF THE ‘DEPARTMENT OF. THE 


INTERIOR [st I. D. . 


| or Clay failed to nely state ere 
Notice of Violation alleging a viola- 


tion of 30 CFR 75.301. The Notice 
stated that only 8,700 cfm of air was" 
reaching the last open crosscut. be- 
tween the No. 1 entry and the No. 2 
entry, whereas the. cited regulation 


es requires 9,000 cfm. The section 
~ 104(b)- Order was issued. when..it 
was found that Clay could not main- 


tain ‘an air volume of 9 ,000 cfm after 


i spending two hours: moving ‘brat- 
tices and curtains in attempting to 


abate. the violation. The record in-. 
dicates that Clay then took immedi- — 
ate steps’ to replace its ventilating 


fan, “but only after. the section — | 
—104(b) Order was ‘issued. The loca- 


tion of the measurement of air 


volume aud. the. result of that 


measurement ° are: undisputed | by 
either party. The measurement in 
question, was taken at a point in the 
last. open crosscut, between two de- 
veloping entries, © ee | 

“In dismissing the. Petition’ ‘for ; 


| Assessment. at issue here, the Judge 


concluded that the word. “r eaching” 
a used in 30 CFR. 75. 801 meant 


“arriving at,” and that, therefore, 


the measurement taken -as described 
above does not comply with the 
regulation and will not establish a, 
violation of the r egulation. 


Iss sue Presented 


‘Whether the J udge erred in dis- 
missing a petition for assessment for 
an alleged violation of 30 CFR ~ 
75.301 because he: considered the. air 
measurement to have been. taken ate 
an ape place. - 4 


and: return air courses. 


consistent — with~ 


BOB] 


Disoussion | 


he specified. in 30. CF R. 1B 301— ” 


3 (a); readings of air measurements 


ae st implementation of the — 
: provision, are taken. as follows: 


(a) When: a single split: of air is used 
the volume of air shall be. measured at 
the last open crosscut in a pair or set of 
dey reloping: entries or the last open. CTOSS- 


cut. in any: pair. or. set. of. rooms which. 
shall be the last crosseut through the | 


line of pillars that separates the intake 
| ‘When ‘the split 
system of: ‘ventilation is used, the volume 
of air shall. be measured: im the last open 


separates the intake and return - air 
courses of each spit, [Italics ‘added.] 


EL It appears that the J ei in 
| defining the term “reaching, me 
used in the statute, to mean Se anti 


ae ing at” was, in effect, challenging 


the Secretary’s interpretative. regu- 


lation (30. CFR 75. 301-3(a) ),as in-_ 
the statute, 30 


US.C. § 863: , rather than determin- 
ing whether or not the actual meas- 


urement of air was taken’ at a- 


location consistent with the regula- 


_tion...Since this-section of the Act. 
does not, specify the location for air 
volume measurements, it is the duty 
of MESA to interpret reasonably — 


the intent of the Act, which we be- 
~ lieve has been done. Since “the last 


- open crosscut,” as used in the regu-. 
dation, is an area rather than a point — 
__ or line, the location for the measure-_ 


ment involved is further defined as 
a) place j in the crosscut in a pair of 
_ developing entries, which connotes 


to us a place in the crosscut. between 


these two entries. This j is precisely 


2S where the measurement, involved 


- 560-370—74—8._ 


"HENRY CLAY “MINING: ‘COMPANY; “INC. 
eerie 25, Oe | 


was ee 5 Thee toe we Sneligns fig 
‘Judge erred in concluding @ that the ee 
“measurement was not taken’ in ac- 
‘cordance with 80 CFR 75.301. and 
‘that the measurement does not es- 


tablish a violation. of that regula~ - 
tion. Accordingly,. the Judge’s dis- — 


-mussal of. the. Petition for Assess- | 
ment for this violation must be. set : 
aside. tg | 


In determining ‘the. ‘gmount. net = 


penalty for this violation, we adopt. a 
the. findings of the J nee as to the. - 


criteria of: (1) history of previous | | 
crosscut through the line of pillars. that — 


violations, (2) appropriateness of 


penalty in relation to size of the 
 ‘operator’s business, and (3) effecton 
-operator’s ability to continue in | 
business. We find his conclusions on 


these factors supported. by the rec- 


ord. The record discloses | that the 


operator knew of this ventilation | 
problem and we, therefore, find it. 


to be negligent. It also appears that — | 
_ the operator had taken steps towar ds 
abatement of the violation upon be-— 


ing cited, and exhibited good faith i 
in “abating it after realizing its seri= 


ousness. Concerning gravity of the — 


violation, we find that it ‘was non- oc 


serious inasmuch as the operator was 


supplying a flow of air very close to - 


the minimum required. Considering — 
the. above finding, and. those of the 

Judge, we find a penalty in the 
amount of $50 1 is warranted re this | 


violation. 


ORDER | 
| WHEREF ORE, reer to: ste 


: authority delegated to the Board by — 
the Secretary. of. the Interior (48° 


CFR 41(4)), IT IS HEREBY _ 


5B 
z ORDER ED that the desisiod ined 


leging violations of 30°’ CFR 75.301 
in' connection with the ‘issuance of 


Order of Withdrawal No. IDDD, 


Tine 9.1971; I8 REINSTATED 
and that Heiiry Clay Mining Com- 
pany; Inc., IS ASSESSED $50 for 


this violation and total penalties in - 


. the amount of $250 be paid on or be- 
fore’'30 days: from he date of this 


| : decision. 


Ter 


Os BE. posed ff R.; 


Davin Doe 


Administrative edge. ed . pm | > 
| ‘a ee ee ree Where” ‘an’ ‘operator demonstrates: ‘by a 


- ZEIGLER, COAL COMPANY. 
| 3 IBMA 366 


"Decided Sepeniben’ 26, i 10th 


Appeal: ‘bi Zeigler Coal Company from 


a decision by an Administrative Law. 
zt Judge (Docket No. “BARB 73-84-P), 
dated February - 28, 1974," assessing 
monetary: penalties in the amount of. 


$4,950 for 12. violations pursuant to. 


section. 109(a) of the Federal Coal 


Mine Health and Safety Act of 1969, 
hereinafter “the Act, ‘ 


Modified. 


ad Federal’ Coal “Mine: ‘Health: cand 


“PL 91-173, 83: Stat. 742-804; 80: US: C. e 


8 801- 960; (1970). 


@. Rederal Coal ‘Mine 


pany 5 


a te: 


DECISIONS OF. THE. ‘DEPARTMENT. OF THE. INTERIOR | ae Ss 


Safety ae of aise Penalties: Miti _ 
November 30,1973, IS MODIFIED | 
tothe extent that. MESA’s Petition - 

for Assessment of Civil Penalty al- 


gation a 


7 Allegations ‘of economic. ine: ‘due to un- | 
vacated. orders of. withdr awal Ww hich may 
have been improperly. issued. are prop: 


erly excluded from . consideration. as. a 
mitigating factor in determining a pen- 
alty: assessment ‘Dursuant to- section’ ve 
ca): i the Act. : as : | 


pen and 
Safety Act of 1969: Notices of Viola- 
tien: Elements of ‘Proof 7 


The Board will not> disturb. the firidings , 
and? conclusions of an’ “Administrative ? 
_ Law Judge in: the “absence of a showing 

* that ‘the ‘evidence compels | a Aifferent | | 


lan ‘i Admintiirative J Judge. | 


Fesult. 


; Teoxcor: oe - ln lr ciate : ce reer Coal ‘Mine. ‘Health. ‘eid 


Safety. Act. of 1969: Notices of Niola- 


Hons, Generally So eas 


preponder ance’ of the: evidence’ that’ defec- 
tive: equipment. was: being ‘repaired, Was 


not being: used, and was not to: be oper- 


atéd..until it,. met: othe required “safety 
standards, no. Niolation., Of. the. Act 00" 
curr ed. . 


4. Federal’ Coal Mine Heath” “and 


: Safety: Act. of’ 1969: ‘Notices of Viola- * 
: tion: ‘Reasonableness of ‘Time a a oe 


The reasonableness ue dime allowed to: 
abate an. alleged violation is not in issue: 


in a proceeding. under section 109(a). of 


the Act. 


APPEARANCES: ‘J. Halbert: ‘Woods , 
Esq. : for appellant, Zeigler, Coal Com- 
| Richard. VY _Backley,. Esq. ie 
Assistant, Solicitor, - and | Mark | M. 
Pierce, Esq., Trial Attorney, for appel- 
lee, Mining: Enforcement. and. Safety 


Administration... ae ee 


OO 


. OPINION BY CHI EP ADMIN: 


 ISTRATIVE JUDGE ROGERS. 
INTERIOR BOARD OF MINE - 


_ OPERA ‘we ON Ss APPE ALS. 


= eee and Procedviral: 
Back ground 


Zeigler Coal: Coripany (Z Jeiglex' 


filed a petition for hearing and for- 
mal adjudication pursuant to. sec- 
tion ‘109(a) of the Act. following 
receipt of ‘an amended proposed. as- 


sessment from. the Mining Enforce- 
| ment ‘and. “Safety. 7 Adrhinistration 
| was. ‘held. 
Law 
Judge (Judge), ‘who, by, decision 


AF hearing Ww 
Administrative 


(MESA). 


| before -. an 


| Zei gler civil ee in, “ifs amount 


of #4, 950 for 12 violations. of ‘the — abatement of an alleged’ “violation 


before 3 issuing’ a ‘section’ 104(b) | or- 


Act. 7, eigler. filed a timely. N otice of 


Appeal. with ‘this. Board - of. the 


J udge’ s decision and order with: re- 


| spect. to: seven. of ; these. violations 
civil _penalties of 
— $4,350.2 -These seven. violations. were 
cited in four section-104(a) Orders => 
and three section 104 (b) NoticesIn 6: 
considering the alleged violationsin — 


| representing 


each of the section: 104 (a) Orders, 


they udge, i in his decision, concluded 
that no: imminent danger existed. at . 


the time of issuance, that” such “or- 
ders were | “improvidently issued,” 2 


2 These seven violations are represented fg: : 
Order of Withdrawal Wo. 1 BMC, Decem- 
ber 29, 1972, ‘Notice of Violation No. 1 BMC, 
January 55°: 
Order, of Withdrawal No..1.JML, 
1972, Order of Withdrawal No. 


. March 6, 1973, Order of Withdrawal No. 1 DF, 
March 10; 19725 and: Natice. of: Violation: Wo. Se 
j JTH, March, 26, 1972.: ee ee 


FBIGLER COAL COMPANY... 0 


. vit hee a aoneen at the Act hed. - 
occurred ‘i in‘each case. for which he 


-1972; Notice of. ; Violation and - 
March 3,° 
Ap JEM, 
March 3,.1972, Order of. Withdrawal No. £:DF,.. 
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must assess: a. civil penalty... 
- On appeal, Zeigler dehondedl aa 


o fey in assessing penalties for vicla- 


tions -cited:in ‘a mistakenly issued 
ection104(a) order of withdrawal,: 


Joss of! production: should be\con- 


sidered'in mitigation; :(2)'a ventila- 
tion violation cannot be established - 
by an alr quantity feading taken at 


‘an: improper location; (3) “a notice 
of violation should not be issued 
where the: allegedly defective equip- 

ment had been'taken out'of service — 
and the alleged violation. was being” . 
~-abated. prior to issuance of the no- 


tice ; (4) it 1s improper for an in- 


: speetort to allow, pursuant to MESA.» 


instructions, ° only 307 minutes for 


der of withdrawal’ when he believes 
that three hours is more appropri- a 


ate’ ahd (5) a civil penalty of $300 . 
‘is: excessive for minor, ‘honserious : 


violations. ' 
Es SSUES. » Presented 


Wicthes loss of sae eee due t to 


1, ‘mistakenly issued. order of. with- : 
) drawal should be considered i in miti- 


gation of the’ penalty imposed. for a. 
violation cited i in such ordet. 

Whether, | as to an alleged lle 
tion of 80 CF R ue D. 301, the air quan- 


| tity, measutement, was taken at. the 
_ proper locatioi within the mine. 


Whether a notice of. ‘violation 
should. issue for oil and’ grease: ac- 
cumulations OM. 2. “coal. drill - when 


tlie drill had been: taken out of! serv- . 


ice and was Heine celbaned cat ‘the 


time the violation was cited... 


_ ‘Whether it is proper. for an..in- 
~ gpector to allow only 30 minutes to 
abate an alleged violation cited ina 
section 104(b) notice and then issue 
_a*section 104(b) order par sea | 
: instructions | 


- - contained :: . the 
Bureau of Mines December a In- 
spection Manual despite | his .per- 


sonal judgment that. a reasonable 
time to abate wou have been chee 


hours. 


cessive for minor, nonserious viola 
tions. : ; 


Discussion pe helt 


| DECISIONS ‘OF THE DEPARTMENT OF. THE INTERIOR. 


» Whether a S aialee of $3.00 j 1S 6xX- 


of an or dev. of inawal is ee in ey 
issue in-a section. 109(a) penalty 

| proceeding. Zeigler Coal Company, 
2TBMA 216, 80 LD. 626, CCH Em- — 
ployment Safety and Health Guide, 


par. 16,608 (1973). As we read the 
Judge’s decision in context he was — 


“merely. weighing the. gr avity of the 
violation vis-a-vis the Order of . 


Withdrawal. As this: Board held in 
Eastern Associated Coal Corpor "a~ 
tion, 1 IBMA 233, 79 I.D. 723, CCH . 
Employment ‘Safety and Health 
Guide, par. 15,388 ( 1972), the fact - 


that a violation resulted In an Order 
of withdrawal may be considered j in 
- determining the gravity. of the vi- 


- olation. Thus, the J udge apparently 


| TA] In the instant case, alee 
soe ante on appeal that it lost over 


$40,000 in revenue as a result. of. 


four mistakenly issued Orders of 
Withdrawal,? and that the J udge 
failed to pee this loss i in -miti- 


gation in determining the amount. 


of the penalties to be assessed. for 
the violations cited in the Orders. 
While the Judge opined that the 


withdrawal orders in question were © 
“Improvidently issued” he did. not 


or ‘der them vacated. “Improvident” 


means not prudent and in Webster’ S_ 
2nd College Edition is defined as — 
Ineaning “failing to provide for 


the future,” “lacking foresight or 
thrift.” Nowhere did. the J udge va- 


cate the orders nor. could. he since 
the Board has held that the validity 


a These faux: ‘Orders are: 


1972, 


and Health Guide, par. 
(1974) held that: economic loss is. 
to be considered as a mitigating 
_ factor only in those cases where the 


Order of With- . 
drawal No. 1 BMC, December 29, 1971, Order ° 
of Withdrawal No. 1 JEM, ‘March 3y 1972, : 
Order of Withdrawal No: UDF, March 6, 1972, 
and Order. of Withdrawal, No. 1, DF, March 10, 


did not increase any penalty on the 


gravity factor by virtue of the issu-- 
ance of the Orders of Withdrawal 


since he found, for various reasons, | 
each - of the Ordsts questioned to 
have been “improvidently issued.” 


‘In other words it appears that the 


Judge weighed the gravity factor 


of the violations as if no Orders of 


Withdrawal were issued. 
- Furthermore, even if the Judge 


had vacated ‘the Orders of :With- 
drawal the argument of Zeigler 


concerning economic loss must fall. 
This Board, in. North American — 


Coal. Corporation, 3 IBMA 93, 81. 


LD. 204, CCH Employment Safety _ 
1, 658 As 


orders of withdrawal involved have 


been’ vacated prior to the section | 
-109¢a) - penalty. proceeding. being 
adjudicated or are invalidated 1 in a 


(stip. - 


ae oR 
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: . ~-section 105 (a) review ‘proceeding 
which. has been consolidated with — 


the subject. penalty | “proceeding. 
This case fits neither situation and 


_ therefore the alleged. economic loss . 


was properly excluded as a - mitigat 
“te ing circumstance. — 


[2] In Zeigler Cat Compang, 3 | 
IBMA 78, 81 ID. 173, CCH Em- 
; ployment Safety and Health Guide 


par. 1%, 615 (1974), the Board held: 


$3 ae 30. CFR 79 301-8 does not. specify 
“the g point at which. “intake air” becomes 


—“‘peturn. air. The location | at which. air 
volume “measurement is to be- made ‘is 


therefore: subject” to: interpretation.’ At 
the. time. these two Notices. were. issued — 
MBESA’s interpretation was that. intake | 


air became return air after it had passed 


the first working place: in-.the section. 
Zeigler does’ not allege that it. 


‘Jacked notice ot ‘“MESA’s interpretation, 
or that different readings would have 
resulted had the measurements’ been 
taken at other locations. Oe aes 


Tn its brief rien lees eh 


“bleeding of air through the entries 
could give a much higher: reading at 


the far end of the ad of rooms than. 
nee However, ‘. 
Zeigler offers no svidenibe to this: ef- 


‘at the beginning * 


fect. It appears from the record that 
the: -inspector took. the: questioned 
measurement at..the location pre- 


scribed in the Deceniber 1971. In: 


spection Manual.'Therefore, based 


upon our decision in Zeigler, supra, 
we hold that there is no. merit in 


Zz eigler’ S second contention, and the 
penalty assessed for. this. violation 
will not. be disturbed. . 7 

[3] In Plateau Mi ining Pen 


9 TBMA. 308, 308, 80. I.D. 716,718, 
CCH ‘Employment be and 


ZEIGLER, COAL COMPANY 
_ September 26; “1974 
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Health: Guide par. -16, 884, asta), is 
the: Board held ‘that: ae 


The pr esence of deféctive equipment ‘in 


a working area of a mine is prima facie © 
evidence of the violation of the Act ; how- 
~ ever, such.evidence can be rebutted by the 
| operator, and where he demonstrated by — 


a, preponderance of the evidence that the a 
équipment was under repair, and had not | 
been. used, cand | was not to be operated 


until: it met the required ‘safety stand- 


ards, no violation of the Act. has. occurred. = 


We. believe. Notice of: Violation 
No. 1 IML, March 3, 1972, must: be 


vacated based upon our decision:in: 
Plateau, supra. In the instant: case; 
_ the inspector who issued the Notice 


testified .that:..(1) the piece. of 
equipment: involved was not’ ener-_ 
gized. at the time of the-inspection : 


(2) the piece of equipment, was be- | 


ing cleaned by one man. at the time 
of the inspection; and (3) the piece 


_ of equipment could not be cleaned 3 in * 
anormal length of time by one man. 
We believe that the inspector’s tes- 


timony is. adequate to establish that 
ho violation was present. since the 
equipment was out of service and — 
being cleaned at the time of inspec- — 


tion and prior to issuance of the — 
Notice. Parenthetically, ‘we uote . 
that the inspector’s testimony. that 
the coal drill could not be cleaned. 


ina normal length of time by ‘one 
man.-is immaterial. to his determina- 
tion. of: : whether a violation. . 0C- 


| curred: rE urther, the fact that the — 


equipment was. being cleaned at the 
time of inspection warrants the i I-, 


A ference — that Zeigler intended. to 
clean up: the equipment before. it 


reentered. Service. Accordingly, we 


. hold that no: violation occurred. 
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: Therefore; this Notice: Is: Fatatea 


cand that the accompanying assess~ 


ment of $150 is set. aside... 
[4] Determination. of. the reason: 
ableness of the amount of time al- 
lowed for abatermient: of-a violation: 
is the proper subject. of a section 105 
(a). proceeding under the Act. 
- Under section 109(a).of the Act, the 
Judge must:determine whether a‘v1- 
olation occurred and if so the appro- 
__ priate. penalty.- Therefore, the. rea- 
sonableness of the time allowed for 


abatement i is not to be considered in 
_a-proceeding held under section 109 | 


(a) of the Act. - ee 
. ines Galloway Land: Celenilige® 


IBMA. 348, 80 LD. 78, CCH Em- . 


_ ployment Siifaty- and. Health Guide 


par. 17,011 (1978), the Board ‘held — 
that it will not disturb a: decision of 
an Administr ative Law Judge in the | 
a absence of a showing that the evi- - 
| dence compels a different result. In ms 

contending that. a penalty’ of $300 


| 1s. excessive for a nonserlous viola- 
tion, Zeigler has failed to show that 


the Judge did not consider fair ly. 
the SIX statutory criteria of section . 
109(a) of the Act in assessing the 


above. penalty.. Zeigler has not 
shown that the amount of the pen- 


alty is Inappropriate to the size of 
its business or that it would. have a 
seriously adverse effect on its ability 


to continue in business. The Judge’s 
finding 9 with respéct to these and the 
| other four statutory criteria are sup- 
por ted by the recor din this case. Ac- 


: cordingly, the Board will not dis-. 


~ turb the penalties assessed by the 
- udge:” i. 


DECISIONS OF THE ‘DEPARTMENT. OF THE INTERIOR 


aa LD. ec 
| ORDER s 
- WHEREFORE, are a eae : 


~~ authority deleg ated to the Board by 


the. Secr etary. of the Interior. (48 
CFR 41(4)), IT IS HEREBY 
ORDERED that the Judge’s de- 
cision and order in the mbore: cap- 
tioned case IS MODIF TED i in that 
Notice of Violation. No. 1 IML, 
M arch 3 3, 1972, IS VACATED and 
its accompanying assessment of 


$150 IS SET ASIDE. IT IS FUR- | 


THER ORDERED that. Z eigler 
“Coal Company pay penalties i inthe 
a, total. amount of $4,800 on or before — 

~ 80: tal from: the date of this de~ 


cision. | or 4 
es E: Roden, Ti: es 
Chie e Admsnisin ‘ative J judge | 


a concuR: 


“Davin. Dea. 


Administr vative J ud dge. 


| INTERMOUNTAIN EXPLORATION 3 


COMPANY | 


By TBLA 261 


“Decided 8 ptember a, rf 974 4 


et from decision’ of Utah State 


Office, Bureau of Land Management, 

rejecting application for moditoation 

of coal lease SL’ (050641. 
- Affirmed. | | . 

i Coal Leases and Permits: 


Under 43 CFR 3524, 2~1, an application 
to modify -a coal. lease without competi- 
tive bidding, to include contiguous coal 


Leases. 


deposits, will be. denied if it is deter- 
mined and not controverted that the ad- 
; ditional lands. requested. can be developed — 
as part of an independent operation or 


that t there is ‘is. a. competitive ve Interest in, 
| them... - Ante ee, Wh ee be ee 
: APPEARANC: CES: a: “ath “Mock, 
: Esq., ‘Mock, Shearer and. Sorting, 8 Salt 


—_ Lake City, for appellant... 


| -OPINI ON. BY. . ee 
"ADMINISTRATIVE. JUDGE 
GOSS Pens 


“nrenio8 BOARD or LAND : 


“APPE ALS » 


coal lease... 


On December G, 1938, the lease ne 


160 acres was originally issued’ to 
Mary Hortense Larsen, Administra- 
trix of the Estate of Tec Hi. 


‘Larsen, deceased, and Leroy Rigby. 


Following .a series of asslomments, 


the Bureau. of Land 2 Management: 
approved appellant as holder:of the - 
lease'on May 10, 1973. In its request | 


for modification, ‘filed August 6, 
1978 3, appellant applied for an ex- 
ten ‘Slon of. the lease to. include an. 


additional 2364.40 acres.’ . * Appellant : 


explained: 
~The ‘small ‘siz6 of the: lease precludes 
the modern. development of the coal mine 
ou a. basis of efficierit large- tonnage under= 
ground productions.’ For long range ‘pro- 
. duction - and mine - planning, 


.41In a. letter datea Mar ch: 21, 1974, $t0in ine: 


State Office to appellant’s attorney, the. State 
Director ‘noted’ that: appellant, ‘by letter ‘of 


- August 8, 1973, had requested: ‘extension: or.” 


modification of the jease for land. describing 


2400 acres: The Staté' Director explained: that. 
it. was. determined: the : Jana’ 


upon review 
described actually» totaled 2364.40 acres, 


-INTERMOUNTAIN- ‘@XPLORATION ‘COMPANY 
. September a, 1974 


‘and TON 


- arranging fOr orderly. Soe of chet oper: a- 
: tion, it; is necessary for additional coal, 
reserves: to. be: available to this. miné. 
Prospecting Permit. Applications U+15240 


and. -U+15241 . were - acquired - ‘so. that 


| necessary’, exploration, work: could: De 2. 
‘performed: and: ‘adequate ° reserves. estab: 
lished. After we had. purchased thesin- - - 
7 terests: in such applications, the Depart- me 
~ ment of luterior’ policy of: rejecting all . z 
- exploratory 
effect. We have appealed’ the’ rejections. 3° 
7 since we. must obtain additional reser VeS . 2 
- and are willing to make the uecessary _ 
_ Intermountain Explor ation Com- 7 


aa pany appeals from a decision of the 

Utah State Office, Bureau-of Land — 
Management, issuéd’ February’ 15, _ 
1974, rejecting appellant’s amended. 
application for modification, of its. 


“permit. applications 


exploration expenditures. ‘herefore _ wee 


ask: our lease’ to. be extended to’ cover 
most of the lands cover ed by the pr Os pect- 


ing permit applications. 


In a memorandum from is Di- 
rector, Geological’ Survey, to . the 


Utah State’ Director, Bureau of 
| Land Management, the Geological 
‘Survey recommended that: the re-. 


quested . modincation: be jected: 
stating: . oe ra | 


tt. ‘is: the opinion. of the Geological Sur 
vey that the lands: requested by modifica-: 
tion can be developed as an independent 
operation and that there is a competitive 
interest in them. “Therefor 6, the modifi- 
Cation as - requested does not meet. the 
provisions for: modification under section | 
3. of the Mineral ‘Leasing Act. cae 

Also, since the mine on the leased lands 
has. been .idle for several years, the pro- 


: visiou under section 4 of the-Act which 
allows modification ° when the inine will 
be worked out i ind years is not applicable. a 


This recommendation was incorpo- 


rated into the State Office decision 
. rejecting the application, which -de- 
cision sets forth the following: 


Your: ‘application for modification : “of 


- Coal Lease SL 050641 which was filed in. . 
this. office, August 65. 1978, is. rejected. for, o's 
- the reasons that: (1). it fails to meet.the | 
requir ements of See. 3° of the Mineral 


Leasing Act [30 U.S. C, § 203 NPTOV1 for. 


took... 


: modification, since the. inde apilied for 


 tan-be developed: independently and’ there . 
is.a competitive interest in them; and 
(2) the mine on the leased lands has been. 
idle for several years; therefore,‘ Sec. 4 


of the ‘Act [80 U.S.C. $204 (1970) 1; which 


a allows modification. of a lease if’ the’ mine 
> Will “be worked pid in a “years; is. not | 


i os applicable. 


‘The. not tice of sila filed sa Maiech: 
ce 197 A. contained the following 
| statemient of reasons: | 


"The decision was non-responsive to the 6 


application | which was. the request for - : 
. part of the land or deposits as. che shall . 


extension of the 160 acre lease for addi- 


| tional acreage to create all. economic sized ; 
= unit as prescribed by the regulations. Tf: © 
less than the total amount of acreage ap. 


| plied for will provide such [,] that is -ac- 


ceptable. The appellant had: sought, to.ob= 


_ tain coal permits ” which he could. explore 


/ at. his expense to obtain. the | additional 5 
“acreage required, but such’ permit appli- 


tations were rejected: without substantive 


- review. The only: procedure available to 


the applicant to obtain lands which’ are 


x unproved and. which mist be explored : 
- was by the procedure suggested here, 


namely, extension of the’ lease under the 
pertinent regulations. | 7 

: [1] Departmental regulation. 43 
| CFR. 3524.2-1 is specific. as to when 
a lessee may obtain modification. of 


his coal tae The section provides 


jn part: 
=) 3524. oan Coal. 


ay Under section 8 of ‘the. Act—(1) 


, Application, Under section 3 of. the Act 
(380: U, S.C. 203), a lessee. may: obtain a 
modification of his lease to include. coal 


lands or coal deposits connienous: to phone 


2 These applications: fie perniies were noe 


included. in. ‘the case file. We note, ‘however, 


that Order No. 2952 (38.5 E.R. 4682) precludes, 
the issuance of any new coal ‘prospecting - 


permits pending preparation of a program for: 


more orderly development of the nation’s ‘coal: 
15, IBLA: 401, 


‘resources. 


.Joan. Walstrom,. 
(1974). as , : - 


"DECISIONS: OF. THE: DEPARTMENT, OF. THE. INTERIOR- 


$3 pe Bt, LD. ; 


| pence in his ea 36: if the ¢ authortied “. 
: officer determines ‘that it: will“be to: the 
advantage of the lessee and. ‘the United 


States. The lessee: shall file. his applica- 
tion for modification. in duplicate. in the 


proper. land— office, describing the addi: , 
: tional lands desired, ‘the needs “and Tea- 


sons for ‘and the advantage t to the lessee 
of such modification. _ es f 
“(2) Availability—(i). ' Noncbinpetitive. ie 


- Upon determination by the authorized of- 4 ia 
ficer that the modification is justified and: 
“that the inter est of the. United States is 


protected, the lease will be-modified with- — 


- out competitive bidding. to include such 


prescribe. ' 


(ii). Competitive, Bi i however,. it is’ age a 


ter mined that the additional] lands or de- 


| posits: can. be developed as part ofan-‘in- 
dependent operation or that there.is a 
. competitive interest in them, they will be e 
offer ed AS provided in subpart 8520: 


(DE Under section 4: of the aa 29 
Avalontion. ‘Under section 4 of the- Act 


(30°.U.8.0. 204). upon satisfactory show- 


ing ‘by the lessee that. all of the workable 
deposits ‘of. coal within a tract covered 7 


by the lease will be exhausted, worked © 
out or removed within 3 years thereafter, 


an’ additional. ‘tract of land. or coal. de- 


| ‘posit: may be leased. Application shall ‘be | 
filed. in duplicate: in the proper ‘office, and rs 


shall contain a description of the. Jands. 
requested, estimated recoverable reserves, 
future plan of oper ation for such reserves 
and for any lands requested and the pro- 
posed method of entry into: such lands. 
(2) Availability. If the lands or. coal 
deposits of any. part thereof are found to 


. constitute an acceptable leasing unit, they # 


will be offered for leasing as provided 


in subpart 3520. -If the: applicant be the 


successful bidder and the additional lands 
ean be pr acticably operated with- the- -Ap- 


‘plicant’s leasehold as a single mine or 


unit, the additional lands may, be included | 
in. a- modified lease. - ee Mae 


Appellant. ‘does. not ae ae fs | 
7 lands_ can. be. developed indepen d- | 
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ee ; nor oes he deny that there i is 
a competitive interest in the lands; ° 
nor does he allege that the mine will 


be worked out in three years. In the 


absence of any clear and definite 


showing that the determinations of | 


the Geological Survey—as to inde- 
pendent. development. and competi- 
tive interest—were not properly 


made, the determination will not be ~ 


disturbed. McClure Oil Company, 4 
~IBLA 255, (1972). Appellant’s al- 
legation that additional lands are 


necessary to make his leasehold: an 


economic entity is thus immaterial 
under the regulation. For these rea- 
‘sons, it is necessary, to deny the ap- 
peal.’ é | 7 

| Therefore, pursuant, os the: au: 


thority delegated. to the Board. of ms 
Land Appeals by the Secretary of 


‘the Interior, 48. CFR 4.1, the deci- 
‘£ sion of the Utah ‘State Office i is af- 
firmed. 7 


Josrpo W. ai ested 


Administrative Judge. 


. 8 Under Western: Slope Carbon, Ine, 5 IBLA 


311 (1972), an application to modify a coal 
lease ‘to: include additional deposits willbe 
‘denied: if the additional lands can be developed 
Yndependently or if there is a competi: 
- interest in them... _ 

_ *In appellant's amended | application there is 
no “request ‘for any acreage less’ than the 
_ 2364:40 acres. In the: ‘Bureau’s “Case. Briefing 
“Report” there is a notation dated December. 12, 
“1978, thdt the Bureau was. advised by the 


. U.S.G.S. ‘that if the request for modification 


DOYLE MILLING CO., INC. 
September a, 19% 


605 
We coNCUR: 


FRepEricr. Fratacan, ” 
Administrative Judge. 


ANNE Pornbaxttte Lewis, 


Adininis trative J ude ge. | 


DOYLE ‘MILLING we INC. 


1G IBLA 270° 


Decided September e7, 1974 


aa tio om a. decision: by. the District = 


; Manager, Coos Bay,’ Oregon, . District 
Office, Bureau of. Land. Management, 


denying a request to recalculate ap: 
pellant’s Hability : under timber : sale 
contracts 14-11-0008 (8)-312.. and 
14-1 1-0008 (8)—-313. 


Reversed and remanded. 


1 "Timber, ‘Sales 
Words and Phrases _ 


ae ar ket value, of the timber remaining.” 
In section 11 ‘of Form. 5480-3 (1966 )— : 
Contract for the Sale of Timber, “Cruise 
Sale”—the : above | phrase: refers. to a. sin- 
gle market value for-the entire remaining ~ 


and Disposals— 


timber. 


2 Timber Sales ey Disposals” 


Upon expiration Of: time for ‘cutting and. 
removing | timber under a~Form’ 5430-3 
(1966). lump sum timber’. sale contract, 


the purchaser iS- entitled | to a credit 


against the amount due, such credit: being 
in the amount of the market value of the ~ 


| timber remaining on the contract area, or 
-its pro-rata. contract price, whichever’ is 
- ‘less, computed; on 2 aed sum rather: than : 


were for only. 80 or 120 acres, it would prob- - 


_ ably recommend approval, 4.8.5 wi, Sw see. 
25, or EKA NEY sec, 26. While this decision is 
not intended to foreclose any” proper applica- 
tion for” such | reduced | acreage, 


‘qualifies a section 3524. 2-1, 


approval. 
thereof may only ‘be granted af. the parcel 


a per species: basis... 


APPEARANCES: ‘Paul L. Roess, Esq, oe 


of McKeown, Newhouse, Foss & 
Whitty, Coos Bay, Oregon, ‘for appel- 
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lant. Donald P. Lawton, Esq., Office 
of the Regional Solicitor; ‘Department 
= < the Interior, Portland, Oregon, for 


DECISIONS OF: THE DEPARTMENT. OF. THE INTERIOR 


[81 1,D. 


| contract has been - eaneelied, the Pus 
‘chaser shall be entitled. to a credit against 


any amount whichis due and. owing. to 


the Government under this contract, of 


the market value of the timber remaining 


_ oh the contract’ area, or ‘its contract price 


| OPINION BY. 
| ADMINISTRATIVE JUDGE 
GOSS 


INTERIOR BOARD OF 
LAND APPEALS 


Doyle: Milling Co., Inc., has ap- 
pealed from a decision by ihe Coos 
Bay District Office, Bureat of Land 
Management, dated December’ 8, 
1979; “denying: appellant’s request 
for a recalculation of. its remaining 
liability for: failure: ‘to perform 


under two ‘timber. sale contracts, | 


14-11-0008 (8)-312 and 14-11-0008 
(8)-818. See Appendix -1, ps. 610. 


The history of ‘these contracts is © 
it subsequently assigned them to 


Henry Westbrook III. Appellant’s - 


set “forth in Doyle. Mu illing Com: 


pany, ® IBLA.190 (1972), i in which’ 
this. Board affirmed the District Of- 7 


fice? S. denial of 3 one. year extensions 
onthe contracts. The contracts ter- 
minated without any timber having 


ah) 


been removed by appellant. Follow- 


ing that decision: the ‘case file was 
returned to the: District Office. in’ 
order to determine whether a credit. 


for the timber remaining in the con- 


tract area was available against the 


purchase ; price due the Government. 


Such a credit is available pursuant 
to section 11 of the Bureau.of Land — 
timber : 
—eruise sale contr act, Fx orm 5430-3, 


‘Management's. . » standard 


= (1966), Section. 11 reads: 


'- Tf, the time. specified for. cate ‘and 
removal of timber nas expired or the 


| Contract 312. 


| were summarized as soley 


- per unit for - such. timber, whichever is 


less. The Authorized Officer shall estab- 
lish market value as soon ag ‘possible 
after the date of expiration or cancella- 
tion throtigh actual resale or by appr Gisal. 


= There shall be deducted therefrom such 


amount ' as. the Authorized. Officer . de- 
termines. adequate to.cover the costs to 
the Government. resulting. from the Pur- . 
chaser’ s failure to perform, including but 


not limited ‘to the costs: of appraising 
and: of: administering any ‘resale of the 
timber, A added. . Be a 


Previously, on. October Of, 1972, ae 
the timber remaining on the tracts 
covered by contracts 312 and. 313 


was sold at oral auction. 1 Appellant 


was awarded the two ‘contracts, and 


re-purchase price for the timber re- : 
maining uncut under the two con- 
tracts was; arene and 
$194, ree (Lump sum). 
Contract 318__. $193, $97.95 (Lump sum). 
See Appendix 2, p- 611. a 
- By: letter dated: November - 14, - 


1972, ‘the District. Manager. in- 
formed. appellant that under con- 


— tract 312 its remaining liability was 


$196, 068.75, for which the ‘District 
Manager made demand. The com- 
putations of the. District Manager | 


cone 





wi It. will be noted from. Apgetiines, 1 and. 2 


that the quantities estimated. prior. to the 


resales’ vary. from the quantity estimates pr ior 
to the original contratis. . ay 
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Total urchase price Se eee ee a a 
| Payments completed:- eR sree ee es 


* Wapald ‘plirdhaae: iets Pent Se eee a ae yee Sra NE ae : 
_. Value of remaining timber: | _ | 
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$327,104. 00 


11,600. 00. 
8,608.00 
19616. 00 7 ree 
594.00... 8 


$190,510.00 2. 
—1,074. <a hae 


=8180,485. 28 ; 


| - $126, 068. 75 : 


‘Douglas fir, 1970 MBF at $90_-__2-2_------- .. $177,300. 60 — 
Western hemlock, 332 MBF at $38____- 2 EE 
Western alae: 18 MBF at $33. .___ fa sees 
Cost. of Papin 
eae 435. 25. 
Remaining habit. boot ay Seer oe seins Be ea cies ai 


: By letter of the co date appel- 
lant was also informed by the Dis- 


313° its’ remaining ability. oe | 
$143,966.60, the: District: le, S 
computations being: : 


trict Manager that under. contract 


Total purchase. er fee CE Mego te 
pone completed Sees ss aaa diicaes Aaiae aie: 
Unpaid purchase ] price__ Ethene pane STE TEE ; 


Value of remaining timber : 


' Douglas fir, 1577 MBF at $88.052__--.-1-.._-. $138,854.85 7 
. Grand fir, 1041 MBF at $23.35_2 22-022 22l_- ~- 24,307. 35: co 
|.) Western hemlock; 12-MBF at $47. BOL se .5sh SOT QO on 
Western redeadar, 24 MBFat $48.35----_.--.-... 1,160.40 2... ; 
e Red eee 152 MBF at 83. 00. tere 456. co 
| mae e foes : . $165,346.20 | | 
Cost of appraisal Ae Po a Seta ee eo Be eseg 1508-002 a os 
| $163,748.20 — $163,748, 20 
: ‘Remaining tsb kee cel $1483, 266. 60 


$322; 514, 80° - 


:-, —14,800. 00 | 


8807, 714. 80 | 


of ‘GIB. For en ee 


= It will be noted that for some species 
the District Manager used the orig- 


. inal contract. “price per unit” and 


_ for some species he used the -resale 
contract “price ‘per unit,’ ” selecting 
the lowe er-of the two. For’ ‘example, 
in contr act 812. he computed the 
credit for. Douglas fir on the basis of 
| the resale contr act. “price per se 7 


| computed the credit on the basis of 
the $38 original contract. “price. per 


unit, ” rather than on. the resale con- 
tract, “pri ice per unit” of $48.65. 
Appellant. by. letters dated. No- 
vember 28, 1972, requested: the Dis-. | 
trict office. to recalculate the ‘Te- 


maining liability due the. Govern- a 


| DECISIONS 


ment. ities both ée the or Teel con- 
tracts. The District Manager on De- 


~ cember 8, 1972, denied such request 
and appellant has: appealed such : 


denial. 


Appellant admits its liability un-— 
der the contracts; however, it dis- 


putes the Government’s method of 
computing the damages under sec- 


tion 11 of the contracts. The District : 


Office: interpreted such section as 
availing the-Government of the op- 


tion of determining the credit for. 
remaining timber on the basis of 
original contract price per unit or 


actual . resale: price,. separately: for 


each species included In. the. con- 


tracts. 

-Appellant contends that sich an 
interpretation is ‘erroneous and that 
the Government was bound to assess 


credit on a lump-sum basis, choosing’ 
for each contract the lesser of total _ 
actual resale value or contract price . 
any profit made on any resale.” This 
principle is well established and is 
not disputed by appellant. How- 


_ per unit for the entire contract, ra- 
ther than separately comparing con- 


tract price with resale ve for each 


species. 
The District Office interpretation 


is based in part upon a memoran-— 


dum opinion rendered by the Office 
of the Regional Solicitor, Portland, 


Oregon, and directed to the Oncon: 


State Director, Bureau, of Land 


Manag ement, dated September 29, - 


19792." The conclusion. therein. was 


that in computing credit, ‘the con- 


_ tract price per unit for each. species 
had to be compared with the market 

| value for each species: and the lesser 
of the two used to determine the 
amount of credit available to the 
pur chaser. The memorandum ex- 


OF ‘THE DEPARTMENT OF 


form, 


“THE INTERIOR [SL LD. 


plained that the original draft of — | 


section 11 read “* * * of the market 


value of the timber remaining on 

the contract area, or its contract 
a. price per unit, per: species, which: 
ever is less.” Subsequently, “per.spe- 


cies” was deleted as redundant and 
the language changed to its present 
“its contract price per unit 
for such timber.” If the language 


deleted from section 11 was redun- 


dant, then the deletion did not affect 


-the meaning of: the provision. 


~The memorandum also cites lan- 
guage from various decisions in sup- 
port of its: ‘position ; however, in 
none of these cases: was the point at 
issue discussed or ruled 1 upon. 
Both counsel have cited the Uni- 


form Commercial. Code § 2-7 06, 


Seller’s Resale Including Contract 
for Resale. The Government quotes 
§.2-706(6) which reads, “The seller 
is not accountable to the buyer for 


over, such principle is not applica- 


_ ble herein, as the remaining timber 


was sold on a lump-sum basis which 


was less than the original contract 


price. Appellant cited § 2-706(1) as 
stating the general rule for the 


amount recover able by a seller oe 
7 resale: 2 


* be [T]he seller. may resell the woods a | 


colicertied or the~ “undelivered | balance : 


- thereof. Where the resale is made it: zoo 
faith . and in. ar commercially ‘reasonable 
manner. the ‘seller may. recover the dif- ie? 


ference between the resale price and the. 
contract price * ae ee: . (Italics added. y 


| Appellant points out that ¢ “profits” 


on the one > hand, and damages by 
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way of a defisianays on ihe other, are_ 
mutually exclusive concepts. Appel- 
lant argues that. we. are concerned 


with a deficiency and the general 


rule for determining the amount re- 
coverable by a seller upon resale 


should be applicable, that principle — 
_ having been incorporated into sec- 


tion 11 of the contracts. 

We can find no substantive au- 
thority for the District Office ‘per 
species interpretation. First, it will 
be noted that section 11 states the 


- market value will be determined - 
“through actual resale or by ap-- 
praisal.” The. only. “actual re-— 


gale [s]” here concerned: were resales 


on the lump sum rather than unit . 


basis. The prices. per unit listed in 
the resale contracts are not the con: 


_. tract prices | to be paid. In BLM 


7 Mantial 5424, Appendix 1, page'31, 


; interpreting section 11, it is signifi- _ 


cant there-is no. mention. that eredit 


_is'to- be computed on. a: per species * 
basis when the total market value of . 
the timber is less than the value com- ~ 
puted. on. the basis, of the e origina) 
Seer ~ermment. 


contract. - 
“(, ay The enacee “Market ae 


af the timber remaining” refers to a 


single market. value for the entire 
remaining timber. For the above 
reasons we conclude that the correct 
method of assessing credit available 
to a defaulting purchaser under 
these circumstances is upon the basis 
of the lump-sum method. The pur- 
chaser is entitled to credit for the 


amount of the market value of the © 
timber remaining on the ee 


“DOYLE MILLING CO, INC, 
September 27, 1974 


‘Installment paid__--__- 


| mie 


area, or its pro Tats contract price 2 
for such timber, whichever is less. 


Appellant herein will also receive 
credit for the amount he has paid, 
less the cost of reappraisal and re- 
sale as provided in section 11. 

_In the present case, appellant’s 
remaining liability ie the con- 
tracts is: : Re lee 


Contract 812°" 


Oviginal contract price. - 


$827, 104. 00 
Cost of reappraisal and : 
SOSAIG fac8 eet eee 1, 074, 75 


$328, 178. 75 
— 11, 600. 00 
Amount received on ree 

sale wosesecceencccee _ 194, 496. 70 


” ‘Amount Sue the Gov- 





ernment Sane ee eee — $122, 082. 05." 
. ( Contract 318 ; 
“Original aad price. _ $322, 514. 80 
Cost of reappraisal and — 3 | 
: resale eee ae "=e 598, 00 | 
: - $824, 112. 80 — 
Installment paid ae ere ~~ 14, 800. 00. 
Amount veceived on re =. 
sale ERE —193, 897. 95: 
“Amount fae the Gov-.- a ie 
Se i ae 1s, 414, 85 7 


wc Meordingly: aaa: to the au- 
ere delegated to the Board of © 
Land Appeals by the Secretary of 


4 We note that the Director, Bureau of Land 
Management, in a memorandum dated Janu- 
ary 5, 1978, transmitting the files herein to 
this Board, stated that: “The contract for 
the sale of timber is. being revised. We plan 


_to reword Section 11.so that it can be clearly 
interpreted that the ‘lump-sum’ method Is to. -. 


be used to determine credit value of the 
remaining timber.” If section 11 is to be 
revised for future lump-sum contracts, it 
‘would seem that the words. “contract price Per 
unit” should be clarified. 


the Interior, 43 CFR, 4.1,:the deci- 
sion appealed from. is reversed and 
the case remanded. ° 7 


- Josern W. coe | 
~ Administrative J Judge. 


ii : ae : 


- DOYLE MILLING: 


CO:; INC. © [81 h.D. | 
Wa CONCUR: 


Anne: Poindexter Lewis, | 
Administrative of wage. Pe 


_Epwarp W. STUEBING, - 


Adminis trative od wil is 


APPENDIX I. 


"Original contract 312 sets ios th the following estimates: 


“Estimated volume 


- or quantity. . 


. Species: Pe ae 
. 7 _ (units Cee 


- Douglas fir_.__-__---- 2,076 M bd. ft. 
Western hemlock. ___.. _.. 843 M bd. ft. 
Weetern redcedar- — ee a 18 M bd. ft. 


a | 2,487 M bd. ft. 


Amount of | 
-estimated volume . 

or quantity . 

P unit price: : 


Price per unit. 


$313, 476, 5.00 
18, 034.00 
594. 00 


$151.00... 
38,00 
88,00 





ee 


_ In original contract 313, the following estimates are listed : 





. -Estimated: volume 
or quantity 
aoa specified) 


ae o- Species. ; 


1,805 M'ba. tt. 
1,406 M bd. ft. 
-6 M bd. ft. 
80 M bd. ft. 
153 M bd. ft. 


| Douglas fir. om | 
Grand fir_. bess = 


; r Saas 
a aero Paha 
i. is . “WEIS Ariane 
+ , Or Si eae 
an . 
Taye eure foe SECS 4 t 
. : i des ' a : 
oe ey Paice. Be 5 
= vw ae ea 
ge Ee ‘ oy 
id, can Ba f 
. . pig they oP 
pity Spares 
1, anes 
int ae a 


3,490 M bd. ft. 


7 | | eas Amount of © 
Price per unit. eeuninied volume: . 
ee aor t+. OF quantity —. 
ane < unit price = 
oe 3286, 145: 00 
82, 830. 10 
283) 80 
~ 1, 450. 50: 


gibt. 00 iy 

1 28.. 85 

47,380 
48.3500 | 
41. 80° 


$322, 514. 80, | 


1, 805540 
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In the contracts for repurchase of the timber remaining on the area of original — 
_ contracts, the following estimates are set forth: a - 


_. Lumber from Contract 312 


Species: or quantity 
oo. (units specified) ° 
Douglas fir._ iadatetenedonaten 1,970 Mba. ft. | 
Western. hemlock____--. 332 M bd. ft. 
Western redcedar--___- 18 M bd. ft. 
Totals... -- 


2,320 M bd. ft. 


Tinber from Contract 313 


Species or quantity. 
ie - (units specified) 
Douglas fir.-..-...-.-- 1, 577 M bd. ft. 
Grand fir._.-..-..---- -. 1,041 M bd. ft. 
Western hemlock______ » 12 M bd. ft. 
- Western redcedar-__-___ é | 24 M bd, ft. 


« 


Red alder____.:----.. 152 M bd. ft. 
Totals_...----- 


Estimated volume | , 
_ Price per unit 


- Estimated volume a - ge how ~ | 
_ Price per.unit — 


2,806 M bd. ft. 


Amount of 
estimated volume’ 
or quantity 
X unit price 


$90. 00. 


_ $177, 300. 00 
48. 65 16, 151. 80 — 
58. 05 1, 044. 90 


$194,496. 70 — 


Amount of ; 
or quantity _ 
_ Xunit price 


$88.05 «$138, 854. 85. 


50.10 — 52, 154. 10. 
° 63. 55 762. GO. 
69. 60- 1, 670. 40 
— 3.00 456.00 


$198, 897.95 


"U.S. GOVERNMENT PRINTING OFFICE: 1974. 


estimated volume | 
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| UNALLOTTED) 
_ October 18, AOE 


ESTATE OF ROE KAHRABRAH 
(DECEASED COMANCHE 
3 UNALLOTTED) 


3 TIBIA 125 


Appeal. from an order denying peti- 


tion for rehearing. 
‘Reversed in Part and Remanded, 
1: Indian Probate: State Law: 


: Applicability to Indian — . 


Testate—390.2 . 


A state law which provides that a child 
who is not named or. provided for in the 
will of his parent shall take as if the 


testator died intestate, is net applicable . 
~ to Indian wills. 


_ 2, Indian Probate: State Law: | 
Applicability to Indian Probate, 
Testate—390.2 


A state law providing that a child shall | 
take as if the parent died intestate if the 
child is not named or provided for in his. 


will does not apply to Indian wills exe- 
cuted pursuant to 25 U.S.C. § 373. 


APPEARANCES: Richard S. Roberta, 


‘for Alicia Faye Kahrahrah Wilson, 


Bertha Komacheet-Kahrahrah, Phoebe 


Ann Kahrahrah Heath and Bernard 
Kahrahrah, | appellants; Vincent 
Knight of the Legal Aid Society of 
Oklahoma County, Inc., for Krandall 
Roe. Kehrahrah, a minor, appellee, 


OPINION BY ADMINISTRA- 


TIVE JUDGE WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 


Alicia Faye Kahrahrah Wilson, 
Bertha Komacheet. ‘Kahrahreh, 


se8-525—T4—1 


‘Decided October 18, 1904 | 


Phoebe Ann Kahrahrah Heath. and 


Bernard: Kahrabrah, hereinafter re- 


ferred to as appellants, through 
their attorney, Richard S. Roberts, 
have appealed from a decision of 
an Administrative Law. J udge, : 
dated November 9, 1973, denying 


_ their petition for rehearing of the 


estate herein whereon an Order Ap- 


proving Will and Decreeing Dis- 


tribution was issued on May. 11, 
1973. 


- Roe Kahrahrah, hereinafter an 


- ferred to as testator, an unallotted 
- Comanche. Indian of the. State of | 
| Oklahoma, died testate on Novem- — 

ber 19, 1971, at the age of 56 years, 


After being duly noticed, a hear- 
ing was held at ‘Anadarko, Okla- | 
homa, on March 8, 1973, for the. 


purpose of ascertaining the heirs at 


law of the testator, claims against 


- the estate, if any, and the probate of 


the purported last will and testa- 


ment: dated December 12, 1968. - 


From the evidence nadieed at the - 
hearing the decedent’s last will and 
testament of December 12, 1968, was 
approved by the J udge. | . 
The testator in said will and test-. 
ament, as approved, made specific 


devises of trust interest to the ap-— 


pellants. The rest and residue of his 


_ trust estate, if any there be, was de- | | 


vised to his estranged wife, Bertha 


_ Komacheet Kahrahrah. 


The Judge in his Order Approv- | 
ing Will and Decreeing Distribu- 


‘tion, dated May 11, 1973, awarded - 


to Krandall Roe Kahrahraki, _ap- 
pellee herein, as a posthumous son, 
an undivided one-sixth interest in 


“81 LD. No. 10 
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all ce the jiestatnis trust and re- 
stricted property thereby reducing 


the respective interests of the de-. 


visees to. an undivided five-sixth .. 
_ given in the petition for rehearing 


hereinabove set forth and need. not 


interest. 


Phoebe. Ann Tbh: Heath, . 
one of the devisees, filed a petition 
for rehearing on July 2, 1978, set- 
ting forth the following reasons 3 in. : 


— support of her. petition : 


1. Said Order is unjust to the decedent : 
and to this lawfully designated benefici- 


ary and is contrary to law. 

2. Said Order approved claims without 
proof as required by rules and regula- 
‘tions for the protection of. restricted In- 

dians. 4 
3. Said Order is contrary to the Laws 
of the State of Oklahoma as regards 
Descent and Distribution where an il- 
legitimate child offers no proof of pa- 
ternity. There is no proof that the child 
named Krandall Roe Kahrahrah in his 
birth certificate i is the son of the deceased 
Roe Kahrahrah. 

4, Said Order constitutes an aebierayy 
substitution, in fact and in law, of the 
opinion of the Administrative Law Judge 
whichis contrary to the material relevant 
and competent evidence, Krandall Roe 
Kahrahrah should not be entitled to a 
¥% interest in this Estate. 

5. Said Order fails to consider that the 


- beneficiaries were without counsel.and as — 
a result were unable to have their day. 


in court. 
6. The DATA FOR, HEIRSHIP FIND- 
ING AND FAMILY HISTORY which 


lists Esther Jean Parker as a common > 


- law wife and Krandall Roe Kahrahrah as 
@ son is without foundation or fact. | 
The J udge on November 9, 1973, 
denied the petition for rehearing. 
Bernard Kahrahrah, for ‘himself, 


and: for the. other ‘devisees, under 
the will of December 12, 1968, filed 


on January 3, 1974, a a Hn eo | , , 
_ that when a child is not mentioned 


trom the denial. 


DECISIONS oF aes PEST ENT OF THE: INTERIOR 


[81 LD. 


“Aside from the issue of the valid: 


‘ity of creditors’ claims, the reasons 
_given in support of the appeal. are 


substantially the. same as those 


be repeated. 
- Considering the reasons, ers 
appears to be only one issue to be 
resolved by this Board, which is: 
Was the Judge in error in holding 
that the posthumous son was en- - 
titled to share in a testator’s estate 
as 1f he had died intestate? : 
_ We disagree with the Judge in 
holding that the posthumous son 
was entitled under state law (84 
Okla. Stat. Ann. § 131 (1970)) to 
share in the testator’s estate as if he 
had died intestate. 
[1 & 2] In the F’state of Loretia 
Pederson, 1 IBIA 14, 77 I.D. 270 
(1970), this Board held that.a state 


law which provides that a child who 


is not named or provided for in the 
will of his parents shall take as if 
the testator died intestate is not ap- 
plieable to Indian wills and that 
such wills are governed by federal 
law, Act of February 14, 1918, 37 
Stat. 678 and regulations promul-— 
gated by the Secretary of the Inte- 
rior, (Italics added.) : 

‘The purpose of the February 14, 
1913 Act, supra, was to allow In- 
dians‘a right to make a will dispos- 


ing of trust property free. of state 
_restrictions as to portions to be con- 


veyed and as to the object of the 


_testator’s bounty, Blanset v. Cardin, a 
956 U.S. 819 (1921). It is well set-_ 


tled that a state law which provides © 


. 615) 


| APPEAL OF KVERGREEN ENGINEERING, IN ss 


615 


October 29, 1974 


an wavall he shall tales ancintestate’s 
share has no application to Indian 


wills. Zstate of Harry Shale, LA- 
880 (November 21, 1958). The Ex- 


aminer (now Administrative Law 
Judge). is not bound to apply a, state 
statute regarding  pretermitted 


| heirs. Estate of Charles Clement 
Richard, [A-1260 (July 15, 1963). 


Absent. an act of Congress, the Sec- 


retary, in determining the rights of 
pretermitted heirs in Indian pro- 
_ bate matters, will not follow any. . 


state statutes dealing with the sub- 
ject, LZ state 
Robedeaux, 1 IBIA 106, 78 LD. 
234 (1971). | 

In light of the ima! deci- 
sions, the decision of the Judge in 
allowing Krandall Kahrahrah ‘by 


“virtue of 84 ‘Oklahoma Statutes © 


- Annotated § 181 (1970), an un- 
divided one-sixth share the 
_ testator’s trust estate as if the 


testator had died intestate, should. 
matter — 


be reversed and the 
remanded to the Judge for the is- 
suance of an appropriate order con- 


sistent with this decision and with 


the provisions of the approved last 
will and testament of Roe Kakrah- 
rah, dated December 12, 1968. - 


NOW, THEREFORE, by virtue 
of the authority delegated to the 


Board of Indian Appeals by the 
Secretary of the Interior, 43 CFR 


4.1, the decision of the Administra-_ 


tive Law J udge, dated July 7, 1972, 


_only insofar as it allows Krandall 


Kahrahrah an undivided one-sixth 
interest in the estate herein is 
_ REVERSED and the matter is 
_ REMANDED to the Judge. for the 


of Wilham Cecil. 


Contract No. 
--perial Sand Dunes Road ats : 
in. the — 


purpose of issuing ae appropriate | 
order consistent with this opinion . 
and with the provisions. of Roe 


Kahrahrah’s will of December 12... 


1968. 
This decision ; 18 final for the De- 


| partment, 


Auexanper H. Wu1son, : 
segm eer Judge. 
I concur: — ~~ 
MircHey J. eres 
Administrative. Judge. 


APPEAL OF EVERGREEN 
ENGINEERING, INC, | 


: TBCA-994-5-73 


Decided October 29, 1974 
53500-CT2-258, Im- 


Bureau of Land Management, 
Motion to Dismiss—Granted i in Part, 


1, Bules of Practice: Appeals: Dis- 


-eovery—Rules of Practice: Appeals: : 


Dismissal | 


| Where a- contractor failed to respond to 


interrogatories propounded to it pursuant 


- to an Order of the Board, on the ground 
that it did not receive a copy of the inter- 


rogatories, which were served upon it by, 
certified. mail, ‘and the record: co! 


the contractor, the Government’s. motion 


_ to apply sanctions against the contractor — 
is granted. and the claim. relating to. the... 


information: sought by the interrogatories 


is dismissed without prejudice to rein- 


statement if the interrogatories. are. te . 
sponded to in 30 days. ee rs 


APPEARANCES: Mr. Carl 1. Bybee, : 


"President, —— Bagineering, pr: i 


ined 
a Postal Service form showing receipt by 
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: Ine., Tempe, Arizona, for the appel- 
lant; Mr. David E. Lofgren, ‘Depart- 


ment Counsel, ‘Portland, Oregon, for | 


| the Government. 


7 DECISIONS oF: ‘THE ‘DEPARTMENT OF THE: INTERIOR 


Pa 


(81 I DD... 


| were precipitated litigation by Mas- 


sey against the appellant, ‘Ever- 
green ’s surety, and the Government, — 
in the United States District Court | 


in California, which the Govern- 


| Order Dismissing hpi mn | Part ; 


The Government has moved to. 


_ dismiss this. appeal, under Section 
—4:197 of our rules (43. CFR 4.127)? 
on the ground that the. appellant 


failed to answer written interroga- — 
tories propounded to it pursuant to 
an Order of the Board. The appel- 


lant’s response to the motion is that 
it “never received any interrogato- 
ries in any form *.* *,? 


This appeal arose out. of a road. 
construction project contract in the | 


amount: of $235,206.10, which was 
increased by one bilateral and one 


unilateral modification to $300,-. 
887.60. Before us are claims by: the: 
appellant totaling approximately 


$225,000 which the contracting offi- 
-cerhas denied. 


Although its full extent is unclear 
from the record before us, a major 


element of the appeal, according to 


Department. counsel, involves work | 
performed by Massey Sand and 
Rock Co., a subcontractor. This 


. ‘1 Sec: 4. 127 provides as follows : a 
“In ‘the event of fallure of a party to com- 
ply wi Tequest of the Board for production. 


of .documents .or. other material, * * * or. 
fajlure to answer written interrogatories see 
without showing just cause or excuse for such 
failure’ to the Board, the Board may (a) ~ 


decide the: fact or jasue. relating to material 


. ‘which the Board has requested to be produced, 


or relating to. -what might have been elicited 
from’ the’ person whose testimony was re- 


quested, in accordance with the claim of the 
other party or io accordance with other. 


evidence available to the Board; (b)} dismiss 


all. OF part of ‘an ‘appeal in’ appropriate elr-. 


cumstancel ior ale make such omer bi 


ment believes was settled by the ap- 
pellant for the sum of $65, 000 some ' 
time after October 5, 1973. | 


Department: counsel contends 


_that, in view of their apparent ef- 


fect on this appeal, the details of the _ 
settlement, as well as the agreement 
with Massey, should be made avail- — 
able to the Government. His posi- 

tion is that knowledge of the terms 
of the subcontract is essential in. 
order to determine whether the 
Massey. claim is cognizable by the - 
Board under Severin v. United 
States, 99 Ct. Cl. 43 (1948). He 
maintains that discovery i is also nec- 


_ essary to ascertain the impact of the zl 
settlement on the issues in the | 


appeal. 

Consequently, after the ini | 
failed to respond to a request to fur- 
nish such information voluntarily, 
the Government filed a motion dated 


‘November 30, 1973, for an order per- 


mitting it to serve written inter-_ 
rogatories. upon the appellant 
concerning the settlement; and to in- . 
spect the subcontract and other doc- _ 
uments related to the settlement. N: Oo 
objection having been received, the 
Board issued an Order on Decem- 
ber 19, 1973, granting the motion. 
In the meantime, however, pre-- 


sumably sparked by the motion and 
Department counsel's earlier re-- 


quests,. the appellant. gent, him two 


letters, dated December 11, 1973. 


One purportedly contained &. COPY » 
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or the Massey subcontract, but did 


- not, according to Department coun-— 
sel. The second mentioned that the 


settlement was entered into at the 
urging of the appellant’s surety. 


Although Department counsel re- 


| garded the appellant’s responses as 
unsatisfactory, he believed they 


evinced a desire to cooperate. Ace 


cordingly, by letter. dated Decem- 
ber 26, 1973, he advised the appel- 
lant that the Board’s Order would 
‘be impleniented only “as a last re- 
sort,” if the information was not 
forthcoming voluntarily. So far as 


we can determine from the record 


before us, however, the appellant 


neither provided any additional in- 


_ formation nor made any response to 
‘the Government since its letters of 
December 11, 1978. 

‘Ultimately, ay: on June 17, 
1974, the Government served pro- 
posed intertogatories on the appel- 
lant, to. be answered. within thirty 


_days.- They. sought information 
relating solely to Massey’s perform- 


ance under the subcontract and the 
terms of the settlement. No request 
‘was made for the production of any 
documents except the subcontract. 
Upon appellant’s failure either to 
object or respond to the interroga- 
‘tories, after more than thirty days 
had’ elapsed, the Government filed 
. the motion before us under sec. 
4,127, on August 9, 1974. The Board 
then issued an Order on August 14, 
» 1974, directing the appellant to show 


cause why the appeal should not be 


- dismissed, -as .equested, becaiise of 
its: failure to furnish answers to the 
interrogatories. It was this Order 


APPEAL OF EVERGREEN ENGINEDRING, IVC. 
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oir 


which apparently. precipitated ap- 


‘pellant’s 's response, by letter dated 
September 8, 1974, that.“interroga-_ 


tories in. any form” were “never 


received. 


In deciding the only other appli- 


| cation for sanctions to come before | 


us since our rule 4. 127 was promul- 


| gated. j in 1969, we, held. that some- 


thing more is Tequired than mere 
noncompliance.? 2. If ‘the party . 


against whom sanctions are sought 


demonstiates just cause or excuse 


for its default, the rule will not be 


invoked. | 
The appellant, however, has not 


7 made any attempt to. justify its con- 
duct, At no time did it object to the 
~ substance or form of the interroga- 
tories..It did not contest. the: Gov- 
ernment’s motion which culminated 


in our. Order of December 19, 197 By 
permitting. ‘interrogatories . to be 
propounded. It has not asserted 
that the Order was not received. It 
has not claimed that its letters of 


December. 11, 1978, to the Govern- | 


ment furnished: ‘the information 
desired or ‘constituted complianee.. 
We: have also, noted that. the ap- 
pellant is not represented by an at- 
torney in this case. Boards tradi- 


. tionally have applied procedural 
rules. lesg stringently against’ con- 
tractors: appearing for. themselves. 
In this case, however, the appeal 
file. contains... factual and. Jegal 





- SMT, Industries, Ine, IBCA-977~11-72 . 


(guly 17, 1973),. 73-2 BCA par..10.145, 
- B§ee- Isakson Construction Company, 6s- 


BCA No. 3979. (May 10, 1974), 74-1 BCA 


par. 10,640; J.L. Qoe Construction.Oo.. Inc, - 
NASA BCA ‘No. 965-88 (Quly 27, 1967), OT-2 
BCA par. 6472, 
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| iemoeandn by the appellant which , 


| clearly demonstrate its ability to 
comprehend the substantive and 
procedural niceties of Government 
procurement law. 
The appellant’s sole explanation 
for defaulting is that it did not re- 


ceive the interrogatories. Non-re- 


ceipt, of course, would constitute a 
good excuse, but here the only evi- 


dence before us points entirely to. 
the contrary. The interrogatories 


- were sent by certified mail—return 
receipt requested, properly ad- 
dressed, and, according to the Pos- 


~ tal Service Form 3811, were re- 


ceived by the appellant on June 26, 
1974. In the absence of any evidence 
to the contrary by the appellant’the 
return receipt showing delivery is 


co controlling. A mere denial of re-_ 


ceipt is insufficient to overcome such 
prima facie proof of service.‘ 
fa Accordingly, on the record 
“Before us W6 are compelled to con- 


is appellant has demonstrated neither 
just cause nor sufficient excuse for 
not responding and thus failing to 
comply with our Order. Whatever 


brought about the appellant’s de-— 
fault, it has impeded the orderly. tion! , 
is hereby dismissed without prej- 


processing of this appeal and the 
functioning of this Board. The im- 


‘position of sanctions is therefore | 


| warranted, ‘although we undertake 


“# See _American _ Ligurian “Company, Inc., 
IBCA-492~4-65 (January 21, 1966), 73 UD, 
15, 21, 66-1 BCA par. 5326, at 25, 027; 
‘Frederick - ‘0. ‘Beheven, ‘ASBCA No. 18739 
ame ‘21, 1971), : T1-2 ‘BCA bar. 8927. 
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i a drastic measure with ex- 
_ treme reluctance. 

The Board has wide latitude 
under sec. 4.127 not only to deter- 
mine if sanctions should be in- 
voked but also the nature of the 
penalty. We may decide the fact.or 
issue relating to the Massey Sand 
and Rock Co. subcontract in ac- 
cordance with the position of the 
Government, or we may dismiss all 
or part of the appeal, or make such 
other ruling as we determine to be 
just and proper. 7 

It appears from the record a 
fore us that Massey was involved 
with a claim for hot bituminous 
concrete relating to Bid Item 17. We 


~ are not otherwise able to determine 


precisely what additional work, if 
any, was performed under the Mas- 


sey subcontract. Consequently, in 
the absence of such information, 
and by reason of the state of the 
~ elude that the interrogatories were - Dlsadinee, we are 1 nO: posiiene 
received by the appellant. We are. 


i further constrained to find that the 


decide any specific facts or issues 

which pertain to Massey.in favor of 

the Government, as we are permit- 
ted to do under sec. 4.127. 


- Accordingly, we regard dismis- 
sal of the hot bituminous concrete 
claim as the only appropriate sanc- 


tion here. That aspect of the appeal 


udice to reinstatement if the inter- — 


yogatories previously propounded 
are responded to and a copy. of the 


Massey subcontract is produced 


. within 30° days after receipt. of a 
copy of this Order. - 
" #hould the appellant. fail to -com- 


However, 
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_ ‘ie with the terms. of this Order, | 


~ the hot bituminous: concrete claim 
will be dismissed with prejudice. 


~ SuERMan P. Kimears, 


Administrative Judge. 


I concur: 


Wit1am F. McGraw, : 
Chief Administratiwe Judge. 


BROWN LAND COMPANY, APPEL. - 


LANT, THE CLEVELAND-CLIFFS 
TRON COMPANY, APPELLEE 


17 IBLA 368. 


Decided October 29, 1974 


“Appeal from “aecision of “Wyoming 


State Office, dismissing adverse clainis 


| against mineral patent applications 


—-W-42302 and W-42393, 


Reversed and remanded. 


a Appeals—Rules of Practice: : Gen-. 
- erally—Rules. of Practice: Appeals: 
-Dismissal—Rules of Practice: Ap-- 


_-peals; Service on Adverse Party - 


with the notice of appeal and statement 
‘of: reasons, and it appears that appellee’ g 


response to those documents reflects a | 


full understanding of the crucial issues 


involved, summary dismissal of. the ap- 


‘peal under 43 CFR 4.402 need not be in- 


_ voked, and will not be invoked in appro- 
| priate Situations, | 


2. Accounts: Fees ¢ and Geraint octane : 


_ Accounts: Payments—Mining Claims: 


| ‘Generally—Mining Claims: Possessory - 


| a iba aad ‘Generally 


Where - filing fees “for maveres: aims | 
against mineral patent applications are 


tendered’ timely. to the appropriaté Bu- 


reau of Land Management office, and 


- such office erroneously refuses to receive - 
-such payment, and accepts payment there- 


for one day later upon recognition of its 
error, the payment may be properly re- 


_ garded as having. been made | as. of the 
- date of tender thereof. 


8. Administrative . Authority: ‘Gen- 
7 erally—Administrative 


| Practice— : 
Mining. Claims: Possessory Right . 


| Where an asserted, adverse claim: is filed 
timely against a mineral. patent applica- 
tion, and suit is. commenced. timely in a 


eourt of competent jurisdiction, the. De- 


partment — is not obligated | to decide 


whether the asserted ‘adverse claim. is a 
proper ‘claim within. ‘the ambit « ‘of 30 
U.S.C.:§§ 29, 30 (1970); but may suspend | 
action on the mineral patent: application 
to await. the result, ae the. ‘Indicial pro- — 


renner 


_ APPEARANCES: Daniel a "Bike, 


Esq., Casper, Wyoming, for appellant; 


56 Lauren” Moran, Esq, of Lohf & 
‘Barnhill, P.C., seats ae for 


appellee.. 


ee a ee OPINION BY ADMINISTRA- | 
Where an appellant serves appellee, 
__ rather than appellee’s: counsel of record, — 


INTERIOR BOARD OF LAND | 


TIVE JUDGE FISHMAN © 


| APPEALS : 
Brown Land Gratuite ae ap- - 


: pealed from a decision, dated Janu- 


ary 14, 1974, rendered by the 
Wyoming State” Office, Bureau of 
Land Management (BLM), which 
dismissed its adverse claims filed _ 
against the mineral patent applica-— 


“tions W-42392. and’ W-42393 of.the — 
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-Cleveland-Cliffs - Tron. Company. 
The adverse claims were. dismissed 


because. the $10 filing fee required : 


by the pertinent regulation, 43 CFR 


3871.1(d), to be paid with each ad- 


verse claim, was not paid timely. 
The mineral patent applications 
were the subject of a “Notice of Ap- 
plication for Mineral : Patent,” 
whose publication commenced Octo- 
ber 25, 1973.. Under Rev. Stat. 
§ 2395, as amended, 30 U.S.C. §.29 
(1970), an adverse claim must be 


filed with the ‘Manager of the 


proper land office prior to the ex- 
piration of 60 days from the date 
of first publication. The expiration 
date in this case was December 26, 


1973, since the office was. officially 


7 ‘eloced on December 9A and: 25, 1973 


(43 CFR 1891.2(e)). Guwillim: v. 


Donnellan, 115 U.S. 45, 49 (1885). 


See Dahl vy. Raunheim, 182 U.S. 260 


(1889), and cases cited in notes 182— 
84 following 380" ‘U. S.C.A. § 29 


_ (19% 1). 
Appellant: asserts in the main that 


: its agents endeavored to pay the $20 
filing fees on December 26,1973, but 


that they were informed that such. 


filmg fees were “not necessary.” 
BLM corrected its position late on 


~ December 26, but also assertedly 
indicated “that it would not be nec- © 


essary to have someone go to the 


office that afternoon to pay the fee, 
but rather that Mr. Burke [appel- 


lant’s attorney] should mail a check 
for Twenty * * * Dollars to the 


Bureau of Land Management.” Ap- 
pellant. also asserts “[t]hat the © 
check was mailed forthwith and was - 
received -by the Bureau of Land 


DECISION =) OF THE DEPARTMENT. OF THE INTERIOR - 


| Management on the following day.” 


Appellee contends that timely pay- 
ment of the filing fee is mandatory. 
and that failure so to pay requirés 
dismissal of an adverse claim. In the 
alternative appellee says a hearing 


is necessary to establish the facts. 
Before discussing those issues, we 


turn to a procedural -contention . 
made by appellee. : 
[1] Appellee asserts that the ap- 
peal must be dismissed because 
copies of the notice of appeal and 
statement of reasons were not 
served upon appellee’s counsel, as 
required by the decision appealed 
from, but rather were served upon 
appellee company. _ 
_ Appellee adverts to 43 CFR 4. 99 | 


‘(b) and 48 CFR 4.402 which read 
"as follows: 


(b) ‘Service generally, A copy. of each 
document filed in a proceeding before the 


Office of Hearings and Appeals must be | 


served by the filing party on the other 


_ party or parties in the case. In all cases 


where a party is represented by an at- 
torney, such attorney will be recognized — 


as fully controlling the case on behalf 


of his client, and seryice of any document 
relating to the proceeding shall be made 


upon such attorney in addition to any 
_ other service specifically required by law 
or by rule, order, or regulation of an Aip- _ 
 peals Board. Where -a party is repre- 


sented by more than one attorney, service . 
upon: one of the attorneys shall be 


‘sufficient, : 


§ 4 402. ‘Summary iseaee 
An appeal to the Board [of Land Ap- 


‘peals] will be subject to summary dis- 


missal by the Board for any of the fol- 
lowing causes : ) 

(a) If a statement of the. reasons for 
the appeal is not included in the notice 
of appeal and is not filed within the time | 
required; | 


[81 LD. 
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_ (b) If the notice of appeal is not served 
upon adverse: parties within: the time re- 
. quired; and | | 
4{c)- If the. statement of reasons, if sink 


| contained | in the notice of. appeal, is not 
-gerved upon adverse parties within the 


time required. 


‘Iti is true,.as asserted by appellee, 
that the regulations contemplate 
that the attorney for an adverse 


party, rather than the adverse party — 


itself, be served with copies of per- 
 tinent documents, However, the reg- 
ulations do not mandate that a fail- 


ure to serve, in-conformity with 43 


CFR 4.22( b) , necessarily requires 
-- Summary dismissal of the appeal. 
Such failure renders the appeal sub- 
ject to summary dismissal, a discre- 
tionary’ determination. 7agala. v. 
 Gorsuch, 411 F.2d 589, 590 (9th Cir. 
1969) ; . Pressentin. v. Seaton, 284 


F.2d 195,199 (D.C. Cir. 1960). Ap- . 


pellee’s answer to the statement of 
reasons for appeal reflects a full un- 
derstanding of the crucial issues and 
We see no reason to invoke ths harsh 
result. 


Turning to the issue ‘of the pay- 
ment timely of the filing fees, we 
note that appellee states that..the 
_ reasons advanced by appellant “con- 
sist entirely of assertions of fact.” 


[2]. The Board has endeavored 
to ascertain the facts by its letter of 
= August 6,.1974, to the BLM State 

‘Director: for. Wyoming. His re- 
_ Sponse stated in: pertinent pertion: as 
_ follows: 


_. In response to your: Reaneee dated Ati- 
7 gust 6 concerniiig the Brown Land Com-. 
- pany’s allegations in its statement of 
reasons for .appeal IBLA 74-211, W-- 


— 42399, W_42303, we submit: the following 


statements: — ‘ 
4. On December 26, 1978, within the 


time limits for filing adverse claims. in . 


this matter, Adverse Claims were filed — 
on .bebalf of Brown Land. Company by 


its representative in the appropriate office . 
_in' Cheyenne, Wyoming. Personnel of this ' 
|. Office could not recollect the name of the | 
individual. who physically filed _the : 


claims. 
mee ‘Twenty dollars were tendered pursu- 
ant to 43 CFR Subpart $871.1(d). 

3. The tender was not accepted; ‘per- 
sonnel ‘of this office stated that a filing 


Tee was not necessary. 


4, Upon receipt of the Adverse Claims 
documents to be filed and inquiry as to 
whether’ a filing fee was required, the 


receiving. clerk stated that she thought 


a filing. fee was required and turned to | 
a superior in the room and inquired as 
to whether a filing fee was necessary. >; 

5. The receiving clerk did inquire of a 
superior. in the presence of the Brown 
Land Company’s: representative. Her su-- 
perior stated that.a filing: fee. was not 


necessary. | 


7. [sic] A call was received from a per- 
son identifying himself as Daniel M. - 
Burke, Casper, who informed the clerk 
the regulations did require a filing fea 
be paid, that BLM personnel: were mis- 
taken in rejecting the tender earlier, and 
that he would call another friend in 
Cheyenne who would come immediately 
to the office and pay the required filing 
fee, 

8. The telephone coaiveren tion tran- 
spired on December 26, 1973, before clos- 
ing of the Bureau of Land Management 
Office and transpired within the time 
limits for filing an adverse claim-in ‘this: 


matter. 


9. After the regulations’. ‘Were re- 


searched. at Mr, -Burke’s request and we. 
‘ acknowledged our error, Mr. Burke was. 
informed that since it was our error the 
“adverse claim would ‘be considered filed: 


as‘of the 26tt, day of December, 1973, and: 
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that it would nor De necessary to have 


gomeone::go:to the office that afternoon 
‘to pay the fee but rather that Mr. Burke 
should mail a check for twenty dollars 
to the Bureau of Land Management. The 


2 check was received’ by ‘the BLM the fol- 


lowing day. 
10. Tender of the filing fees on. Decem- 


ber 26, 1978, and filing them December 27, 


1973, does not satisfy the requirements of 
43 OFR. Subpart 3871.1(a), and the fees 
were not timely filed. 

11 & 12, We agree that Mr, Burke. was 
badly. misled by Bureau employees and 
that, in fairness, his claims should be con- 
sidered. timely filed. In view. of the in- 
volvement of a third party in the action 
at, issue, however, we. did not feel that 
we had the discretion to. waive the literal 
-Tequirement of 43 CFR 3871. 1(d). 


The State Director’s letter fully 
supports appellant’s contentions 


and appellee has not attempted to. 


| controvert the contents of the State 
- Director's letter. In the circum- 


stances, a learing. would serve no> 


useful purpose. A tender of pay- 
ment, erroneously refused by a Bu- 


_ vreau of Land Management office, is 


sufficient to. meet the requirements 


of payment as of the date tendered. 


Thereafter, actual payment must be 
made within a reasonable time. 


‘H..E. Stuckenhoff, 67 TD. 285,.288. 
(1960): Of. James Milton Cant 16 


IBLA 874 (1974). 
[3] Appellee, in its response to 


-appellant’s statement of reasons, - 
asserts, that the “issues presented by. _ 


‘the adverse claims concermed are 
not a proper subject for adverse 
proceedings and the adverse claims 


.» sould bé: dismissed on the merits 


for, that. reason.” Appellee, thus 
_ takes the position, as.it does. in its 
letter. vf September 5; 19%. Ay ‘that 


_ DECISIONS OF THE, DEPARTMENT OF THE INTERIOR: 


[81 LD. 


apart from any issue of procedural — 


deficiencies, the adverse claims ara 


not cognizable within the ambit of 


30 U.S.C. §§29, 80 (1970). The 


ground asserted: by appellant as its 


basis for’ adverse claims * is. as fol- 
lows: 


II. The nature and extent of the in- 
terference or conflict is that Brown be- 
lieves it is the owner or lessee of all of 
the. surface affecting the captioned 
claims’ and, therefore, with respect te 
this matter, all right, title, interest and 
possession in, to and of said claims had | 
by the Cleveland Cliffs Iron Company, 
the claimant herein, and hereinafter re- 
ferred to as “Claimant”, is had only 
through Brown pursuant to‘contract, evi- 
denced by. the documents. attached here- . 
to. as “Exhibits B-1” through “B-3”, 
which Exhibits are certified documents 
and are by this reference incorporated | 
herein and made a part hereof, and which 
contract has‘been breached by Claimant, 


reverting to Brown all right, title, inter- 
est and possession had by Claimant in, | — 


to and of said claims; or, pursuant to | 
said contract, all right, title, interest 
and possession in, to and of all claims 
is‘held by claimant in constructive trust 
for Brown’s benefit, _ 

We note that on January 25, 
1974, appellant commenced suits, 
Civil No; 74-13 and Givil No. 74— 
14, in the United States District — 
Court for the District of Wyoming 


against appellee. 


Appellee argues in its answering 
brief on appeal as follows: 3 
Adverse claim procedures only apply 


where one‘ mineral claimant contests the 


right: of another mineral: lainiant, It is 


t Appellant’s interest apparently stems from 
rights derived from: patents issued under the 
Stock-Raising: Homestead. Act; o#. amended, 
43 U.S.C. $9 201-301. (1876). Under 43 U.S. c. 
§ 299 (1970), ali minerals are- reserved to the | 
United Stxtes in ail'such ieomeeseneae a 
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some claim or holding .adverse in inter- 
est to that which is claimed by the Ap- 
 plicant for patent. Its purpose is to ini- 
' tiate-a contest to determine who is en- 
. titled to the possession of the ground in 


controversy, and to guide the Land Of- 
fice in the issuance of patent. (2 Am. — 


Law of Mining § 9.13). 


“The proper scope and subject matter | 


of adverse proceedings has consistently 
been limited by the courts to. those is- 


sues directly affecting the right to pa-— 
tent vis’ a vis’ truly conflicting claim-— 


‘ants. Therefore, the claims of co-owners 


are not adverse claims for purposes of © 
such proceedings. Turner v. Sawyer, 150 
U.S. 578 (1893) ; ; Thomas vy. Elling, 25. 


LD. 495 (1897) ; Estate of Bower [sic] 


v. Superior Perlite Mines, Inc.,- 81 I.D.. 


80, IBLA 72-411, GFS (Min) 14 IBLA 
201 
lienor against a debtor’s claim to patent 


are not the appropriate subject for ad- | 


verse claims proceedings. Butte Hard- 
ware Co. v. Frank, 25 Mont. :344, 65 P. 1 
(1901). Nor need a party who, prior to 


publication, had himself gone through all — 


_ the regular proceedings required to ob- 


tain a patent on the same lands, protest 
- against a subsequent application to pre- 


serve his rights. Steel v. Gold Lead Gold 
. & Silver Mining Co., 
(1883). 


In Union Oil Co., 65 LD. 245, 248- 


49 (1958), the Department dis- 


cussed adverse claims as follows: 


The. Department has for many years 


- held that an adverse claim must be filed . 


ouly by rival mining claimants and that 
an. oil and gas lessee does not fall. into 
ve category. In Joseph BH. McClory. et 


, 50 L.D. 628 (1924); an oil and gas — 
as filed a. protest against a min- . 


eral patent application, during the period eo | aks 
ANNE Pornpextar Luwrs, 


% Administrative Judge. an 


Of. publication, which the local officers 


treated as adverse claim. The Commis- - 
sioner of the General Land Office (now ::. : 


Director of the Bureau of Land Man- 
agement) held that the protestant was 


(1974). Similarly, the claims of a. 


18 Nev. 80, 1 P. 448 


not asserting his claim under the United 
States mining laws and that therefore 7 
his protest could not be treated as. an 
adverse claim under sections 2395 and 


2326 of the Revised Statutes (30 U.S. — | 
1952 ed., secs, 29 and 30). * * * 


Appellant does not claim to hold 
any mining claims conflicting with. 


the claims in issue. We need not, 
‘however, for the purpose of the con- 
_ troversy, determine whether appel-. 
lant’s protests constitute “adverse 
claims” within the purview of the 


law. It is well settled that where j ju- 
dicial proceedings have been: ini- ~ 


tiated in a court of competent ju- 
- risdiction based upon an asserted — 


adverse claim, the Department may 
await the récult of proceedings so 
begun before giving further consid-. 


eration to the protest. Thomas v. 


Elling, 25 LD. 495, 498 (1897). 
‘In the circumstances, we deem it. 
appropriate to suspend action on the - 


cases pending the result of the judi- 


cial proceedings. — 

Accordingly, pursuant to. the au- 
thority delegated to the Board of — 
Land Appeals by the Secretary of 
the Interior, 48 CFR 4.1, the deci- 


‘sion appealed from is reversed and — 
_ the cases remanded for appropriate 

consideration in the light: of this 
decision. | ar 


nascar es | 
ea J age . 


We. ‘CONCUR: 


Martin Rrrvo, 
Administrative Jud gen 
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_ Appeal iy the Mining Enforcement _ 
and Safety Administration from a 


decision by an Administrative Law 
Judge (Docket No. NORT 72-254-P) 


to the extent that no violations were 


| found and no penalties assessed with 


| respect to two violations cited in two: 
‘Orders of Withdrawal issued pursuant _ 
to section 104(c) (2) of the Federal - 

Coal Mine Health and vee Act of 


1969. 


S Reversed i in = and remanded. 


1. Federal Coal ‘Mine Health mia 7 


: ‘Safety Act of 1969: Penalties: ‘Gen- 
erally | 


Ina section 109(a) penalty proceeding 


‘the finding of a violation and assessment | 
of a civil penalty are not contingent upon 


proof that the order of withdrawal in 
which a violation is cited was issued ac- 
cording to the enumerated unwarrantable 


ys failure elements of section 104(c) of the 


_ Act, and lack of such proof will' not jus- 

| tify the failure to assess penalties where 
‘jt is shown that a violation actually oc- 
“curred. ” | 


APPEARANCES: W. Hugh 0’Rior- 
dan, ‘Trial. Attorney, for ‘appellant, | 


Mining Enforcement and Safety Ad- 
ministration ; Raymond E. Davis, 
Esq. . on behalf of appellee, Jewell 
- ‘Ridge Coal Corporation. | | 


DECISIONS: OF THE DEPARTMENT oF THE INTERIOR | 


[81 I.D. 


OPINION BY ALTERNATE 
ADMINISTRATIVE JUDGE 
 SOHELLENBERG 


INTERIOR BOARD OF MINE. 


‘OPERATIONS APPEALS a 
| Background 
Orders of Withdrawal Nos. 1 


CEB, 9/27/71 and 2 CEB, 9/27/71, 
citing violations of 80 CFR 75.301 
and 75.603, respectively, were issued 


on an inspection of Jewell Ridge 


Coal ‘Corporation’s (Jewell Ridge) 
Laurel Fork No. 12 Mine on Sep- 
tember, 27, 1971. At a hearing. held 


in Arlington, Virginia, on June 27, 


1973, the Mining Enforcement and 


Safety Administration (MESA) 
introduced evidence to. prove the 
violations described in the orders. 


- Jewell Ridge did not appear at the 
hearing. On May 9, 1974, the Ad- 
ministrative Law J udge (Judge) 
issued an initial decision finding no 


violations had been proved. This 
conclusion of the Judge was pre- 
mised on the fact that MESA had 


‘not carried its burden of proof with 
respect to the necessary prerequi- 


sites upon which orders issued pur- 
suant to section 104(c) (2) of the - 


Federal Coal Mine Health and 
Safety Act’ (Act) + must: be based. 
\The Judge’s rationale with respect 
to both orders was that MESA had | 
_ failed to prove that the violations 


therein alleged: (1) could signifi- 
cantly and substantially contribute 
to the cause and effect of a mine 


“health or safety hazard; (2) were 
the result of an unwarrantable fail- 


1P.L. 91-173, 83 Stat. TA2-804, 80 U.S.C. 


—-§§ 801-960 hes ig 
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ure on. “the part of the operator to 


comply with the cited sections; and 


(8) were similar to violations which 
were the subjects of previous section ~ 


104(c) (1) - orders of withdrawal. 


Consequently, the Judge concluded. 
that no violations were proved and. 


he assessed no: penalties. 
Both parties filed timely briefs. 


Contentions of the Parties 


MESA contends that the Judge 


improperly vacated the orders, that 


violations were proved, and that 
penalties must be assessed therefor. 
MESA argues that the Judge erred 
in concluding that the conditions 
necessary to support the issuance of 
a 104(¢) (2) order were necessary 
elements of a finding of violation 
of a mandatory standard. 


Jewell Ridge supports the deci- 
sion and contends that if a penalty 


is mandatory for a violation of a 
mandatory health or safety stand- 


ard regardless of the choice of cita- 
tion made by MESA “* * *-then 
there would be no practical differ- 


ence between a section 104 (b) notice 
and a section 104(c) notice or order, 
other than the severity of the result 


in the case of a section 104(¢) 


order. an 
i ssue Presented 


| Whether the J udge’s invalidation 
| of alleged Sclntane and failure to 


ASSESS penalties for such violations, 


if proved, was proper. 


| Discussion ce 
MESA poses two issues to the 


Board in this appeal. The first issue 
as set forth in its brief, to wit: 


563-525—74-——2 
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“Whether an Administrative Law 
Judge has the power or authority to 
vacate an Order of Withdrawal in 


a Civil Penalty Proceeding,” is 


summarily rejected, since the prem- 
ise therefor is unsupported by the 
record. Nowhere in his decision did 
the Administrative Law Judge 


| - vacate the orders in question. As the 
brief on behalf of Jewell Ridge cor- 
— rectly points out the thrust of the 


Administrative Law Judge’s deci- 
sion was not the vacation of any 
order but a dismissal of the viola- 


tion cited therein for insufficient 


evidence of the offense alleged. - 

‘We turn now to the issue pre-— 
sented by this appeal. This Board 
has on previous occasions held that — 
penalties are required to be assessed . 


for violations even though such vi- - 


olations are cited in withdrawal 
orders issued pursuant to 104 (a) of 
the Act (imminent danger), and 

that, except insofar as an order of | 
eithdea wal may reflect upon the 


gravity of conditions or practices, 


the validity or invalidity of such 
order will not affect the subsequent 


_ assessment of penalties.? In the in- — 
— stant case, alleged violations of the © 


mandatory standards were cited in 


two separate orders of withdrawal 
_ issued pursuant to section 104(c) 
(2) of the Act (unwarrantable 


failure). Any notice or order issued 
pursuant to section 104(c) must be © 


premised upon and cite an alleged _ 
violation of a mandatory standard. ° 
_. The phrase “unwarrantable failure 


of the operator to comply,” infers 


2HMastern Associated Coal Corp.,. 1 IBMA_ 
233, 79 LD, 723, 1971-1978 OSHD ‘par. 


15,888 (1972), 
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the necessary prerequisite of the oc- 
eurrence of @ violation. There can 
be no unwarrantable failure ta com- 


ply unless related to a mandatory — 


standard. The decision before us 
raises the question of whether an 
* alleged violation cited in.a 104(c) 
(2) order has different elements of 
proof than an alleged violation 


' cited in a 104(b) notice or a 104(a) 
order of withdrawal. We think not. 


The so-called elements of 104(c) are 
not in our view prerequisites to a 


finding of violation, but are concdil-~ 


tions siiperimiponéd upon an Initial 
finding of violation of 2.mandatory 
standard designed to activate the 
— withdrawal sanctions of that sec- 
tion of the Act. By its very se- 
quence, section 104 (c) supports this 


proposition. The opening phrase of 


. 104(c) (1), in pertinent part, is 
identical to that of 104(b), to ae 


ort upon any inspection of a coal 
I 


mine, an authorized representative 


of the Secretary finds that there has 


been a violation of any mandatory 


health or safety standard * * 


Next following in sequence are the 


requirements that-(1) “if he. (in- 


spector) also fuds * * * conditions 
* ** do not cause imminent danger” 


and (2) “could * * * contribute to 


the cause and the effect of. a mine © 


safety or health hazard” and (3) _ 
. this opinion. 


“= he finds such violation to be 


caused by an unwarrantable failure - 
of such operator to comply with 
such mandatory health or safety 


- standards he shall include such find- 


ing in any notice given to the opera- 


tor under. this Act.” The Board has 
held in Hastern Associated Coal 


‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


proceeding 
otherwise proved violations or jus- 


ts 13 


[81 ID. 
Corp., 8 IBMA 331, 81 LD. 567, 

1974-1975 OSHD par. 18,706 — 
(1974), that such requirements are 
encompassed in the term “similar” 
and are required to be found with 
respect to orders issued pursuant to 
section 104(c) (2). Thus, we con- 
clude that a finding of violation 


must be, the initial determination 


independent of any other require- 
mont of 104(c), and that the super- 
imposed conditions of 104(c) relate 
solely to the withdrawal sanctions 
of that section and do not affect. the 
operator’s liability for a civil pen- 


-alty where a violation has occurred. 


It follows that for the purpose 
determining whether a violation 
has occurred in a section 109 pro- 
ceeding, there is no practical differ- 
ence between a section 104(b) notice 
and a section 104(c) (2) order. Fail- 
ure to prove unwarrantability cri- 
teria of section 104(c) in a penalty | 
will not invalidate - 


tify failure. to assess penalties 
therefor in a section 109 proceeding. 

- WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior. (43 
CFR 4.1(1)}, the decision IS RE-’ 
VERSED in pertinent part and the 

case IS REMANDED for a sup- 
plemental decision - consistent with » 


Howarp J. 8 CHELLENBERG, JY., 
Alternate Administrative Judge. 


I concur: 


Davin Doane, 


Administrative J udge. 
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IN THE MATTER OF EASTERN 
ASSOCIATED COAL CORP. — 
(KEYSTONE NO. 1 MINE) 


| 3 IBMA 383 i 
Decided October 


- Application for Review. 


IN THE MATTER OF EASTERN ASSOCIATED COAL CORP. 
Gerober 30, 1974 


3 IBMA 


30, 1974. 


1, Federal Coal Mine ‘Health and 


Safety Act of 1969: Unwarrantable 


Failure: Closure Orders: Inspections : 


Sinee 380 CFR 45.2-1 was. not Yrepub-, 


lished in the Federal Register after en- 
-actment of the Federal Coal Mine Health 
and Safety Act of 1969 pursuant to sec- 
tion 101(j) of that Act, such regulation 
- lost all foree and effect by virtue of the 
repeal of the Federal Coal Mine Safety 
Act of 1952 which such regulation’ pur- 
ported to interpret. 30° U.S.C. § 811 (j) 
(1970). : 


MEMORANDUM OPINION 
AND ORDER UPON 
RECONSIDERATION 


ALNTERIOL BOARD OF MINE 
OPERATIONS APPEALS 


Eastern Associated Coal Corpo- 
ration (Eastern). has filed a timely 
petition seeking reconsideration of 
a decision by the Board in the 
above-captioned appeal. We issued 
our opinion and order in this case 
on September 20, 1974, and, for 
the reasons stated therein, we up- 
held the validity of a closure order 


which was issued by a federal coal * 
' pleted when the inspector reaches the surface 
of the mine during or after the shift on which =~ 


mine inspector pursuant to section 
104.(c) (2) of the Federal Coal Mine 


- 


‘Health and Safety Act of 1969.1 


183 Stat. 751, 30 U.S.C. § 814(c) (1970). 
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bende ni 567, 1974 
OSHD par. 18,706 (1974). Eastern 
presents nr objections to. our 


| decision and. we deal with them 


seriatim. VWe see no need for any. 
sy ther briefs or oral arguunent, as 
Eastern has 1 equested. | 
aah First, Eastern challenges our 
conclusion that liability to further 
mae (2) closure orders, after is- 
nance ef an initial one, may only 
- lifted when a complete inspec- 


‘tien, as distinguished from a spot. 
‘inspection, subsequently reveals no — 


sunilav violations. Mastern’s argu- 
ment. is based upon a regulation de-. 
clanmg when an inspection 1s com-_ 
pleted and does uot differentiate be- 
tween spot and complete: inspec- 
tions? 

The regulation cited to us by 
Kastern was promulg: ated pursuant 
to the Federal ‘Coal Mine Safety 
Act of 1952 which was repealed by 
section 509 of the Federal Coal Mine 
Health and Safety Act of 1969 (83 
Stat. 803). The continuing effec- 
tiveness of 80 CFR 45.2-1, as. East- 
ern recognizes, is entirely depend- 


ent upon section 101(]) of the 1969 | 
Act which requires republication in 


the Mederal Register on or after the 


date of enactment which was De- | 


2 Section 45.2-1 of 80 CFR provides that : 
“An inspection shall be considered as com- 


he first entered the mine. When the inspector . 
goes in the mine on a shift other than the. 
one on which he came out of the mine the 
work he performs on the later shift shall be 
considered: another inspection.” 
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we cember 30, 1969.° The regulation 


_ now before us was published at 34 
EAR. 1184 on January 24, 1969, 


prior to the date of enactment of 
the 1969 Act, and to the best of our ~ 7 
Eastern Associated Coal Corp. and. 


knowledge has not been republished 


since then. Accordingly, it is the 
opinion of the Board that 30 CFR 


45.2-1 is without the force and ef- 


fect of law and is not binding upon. 


the Department. 
In addition, we are of the opin- 
_ lon that even if the regulation were 
still effective, it would have no im- 


only to declare when an inspection 


by an inspector shall be considered 


as completed in order to differen- 
tiate it from what may be. con- 


sidered to be another inspection for. 


some purpose germane to the 1952 


Act but not to the 1969 Act. Under © 


our interpretation, as set forth in 
the opinion of September 20, 1974, 


several completed partial or com- 


pleted ‘spot inspections of a mine 


‘may be required to constitute a 
“complete inspection” of a mine in 


order to lift.the withdrawal order 

liability of an operator from the 

provisions of section 104.(c). (2). 
Therefore, » 


8 Section 101 (}) ere as follows? 

“All interpretations, regulations, and in- 
structions of the Secretary or the Director of 
the Bureau of Mines, in effect on the date of 
enactment of this Act and not inconsistent 


with any provision of this Act, shall be pub-: 


_ lished in the Federal Register and shall econ- 


tinue in effect until modified or superseded | 


in accordance with the provisions of this Act.” 


DECISIONS OF THE DEPARTMENT. OF eer INTERIOR | 


“violation,” 


pact upon our decision. It purports and “gnwarrantable failure.” This 


we reject sentivaly, 
Eastern’s argument that such de- 
_ funct regulation has any appl 


ae | 


cation egisteven the term 
“ispection” as Bact in section 
104(c) of the Act. i 

A second objection. by aden 
concerns our earlier opinions in: 


Freeman Coal Mining Corp? which 
dealt with the validity of imminent — 
danger. closure orders that were is- 


sued pursuant to section 104(a) of. 


the Act. 80 U.S.C. § 814(a) (1970).. 


Eastern argues that we have not. 


sufficiently distinguished the terms. 
“imminent danger,” 


contention ignores the painstaking 


analytical effort by the Board in 
its opinion in the case at hand to 


delineate and apply the elements of 
a 104(c) charge, apart from the 


fact of violation. Moreover, East~-. 


ern has failed to appreciate that it — 
is the unique characteristic of im- 


' muinence which distinguishes those: 


conditions or practices, reasonably: 
posing a serious threat of bodily: 


_ harm or death, which are subject to 
a.104(a) rather a 104(c) closure | 


order. Freeman Coal Mining Corp... 
supra, 2IBMA at 212; Lastern As-. 
sociated Coal Corp, supra, 3 
IBMA at 348, 354. Therefore, East- 
ern’s second objection to the Board’s S. 
decision is, like the first, without. 


~- merit, 


' 42 IBMA 128, 80 I.D. 400, 1971-1973 OSHD. 


par. 16,187 (1973), aff'd sub nom. Eastern 


Associated Coal Corp. v. Interter Board of 
Mine Operations Appeals, 491 F.2d 277 (4th 
Cir. 1974). 

62 IBMA 197, 80 LD. 610, 1073-1074 | 


. OSHD par. 16,567 (1973). 
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~- concrete 


A third source of é iiadiets sub- 


mitted by Eastern concerns the 
_ Board’s omission of any discussion 
’ of the frequency with which MESA — 


must make a complete inspection, of 
the maximum. duration of a com- 


plete inspection, and of the alleged ~ 
possibility of unending liability to. 

without  re- — 
course for an operator. These spe- | : 


* 104(c) (2) closures 


the filing of the instant petition for 
a eecareidee ation and they assume 


. facts concerning MESA inspection 


practices not present. in the record 


before us. In our: decision in this. 
= ease, we did not purport to deal. 
- with each and every outstanding 
are question concerning the administra- 
tion of section 104(c) of the Act. | 

- The resolution of these as yet un-— 


‘answered questions must await pres- 


entation by an appropriate case | 


‘record so we may be assured of ‘a 
factual 


IN. THE MATTER OF EASTERN ASSOCIATED COAL. CORP. 
. October 30, 1974." 


underpinning 
~ which we believe will avoid purely — 


-_ | 
“advisory opinion a =e minimize 
the chances for error. | 

_ The other objections to our deat 
sion submitted by Eastern, we deem _ 


to be without merit and too insub- 
stantial to pare discussion. | 


ORDER 


“WHEREFORE, cate to “this _ 


7 cific issues were not raised prior to - authority delegated to the Board by 


the Secretary of the Interior (43. 


CFR 41(4)), IT IS HEREBY 
ORDERED that the decision of the — 
Board; 


rendered September 20, 
1974, 7 the above-captioned appeal 
upon reconsideration Is REAF- of 2 
F IRMED. _ oe 
Davip Dente; : 

“Acting Chief Administra- | 
ae age. | | 


JAMES Troms, 

. Ha-Officio mee oe 
. Board. | 
_ Director, Office of Hearings 
and Appeals. — 


~. GPO 902-240 
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ADOLPH T. GRAY 


681 


N ovember 1, (19T4 


“ADOLPHE T. GRAY 


Af ; IBLA 410 
Decided Noownbend: 1975 


appeal ‘from ied AA-3030 of 


Alaska State Office, Bureau of Land 


Management, rejecting in part an ap- 


- plication to purchase a trade a 
; manufacturing site, | 


Affirmed, 


Sites 


a, and is “not. Gecupied: under. 43 U.S.C. 


§ 687(a) (1970) and 43 CFR 2562.3(d) 


(1) by use: of the air space over it. for 


e the trajectory of bullets. e 


2. Alaska: Trade and d Manufacturing 
Sites - 


Under 43°U. S. C. § 687(2) (ier) and 43 


. GFR 2562.3 (d) (1), where there is no dis- 
_ pute as to the facts, the pro tanto rejec- 


tion of an application to purchase a trade 
and manufacturing site will be affirmed to 


the extent that the application includes 
a large peripheral: safety zone in. connec- 


tion with.a rifle range and an archery 
range, and fails to show, substantial im- 


‘provements. on, Or active use’ of the 1 re- 


jected area. | 


APPEARANCES: Adolph 7 - Giay, 
Bro, $e 


OPINION BY ADMINISTRA. | 


TIVE. LCL Ge GOES: 


INTERIOR BOARD OF LAND 


are OL | 


APPEALS © 


- Adolph qT Gray appeals ey 
that portion of: a: decision. of the” 
Alaska State Office, Bureau of Land — 





565-384-751 


Management, dated March OA, 497 4, 


_ .. which rejected 70 acres of ia Te- 
| - quested in his application to pur- | 


chase a trade and manufacturing 
site filed pursuant to the Act of 
May 14, 1898, as amended, 43 US. C. 


§687(a) (1970). This acreage was 


rejected because there was no evi- | 


dence that it was used or occupied - 
for the purpose of trade, manufac- 
_ture or other productive industry as. 
required by the Act. The decision 


_ ce Alaska: ‘Trade and | Manufacturing : 


approved the cepa as to the | 
other five acres requested. — Pe 
~ The site consisting of apptoxi: | 


canal 75 acres of unsurveyed land 


is located on the north side of Jack 


- Lake in sections 34 and 35, T. 9 Ni 
R: 11 E., Copper River Meridian. — 
In his application to purchase | 


filed on July 13, 1978, appellant 
listed improvements valued’ at 
$3500: log cabin, attached frame 

building 28’ x 20’, frame privy 4f 


x 5’, rifle range, archety range, boat 
‘dock. Appellant stated under’ item 


8c: 
‘Approximately’ 5 acres are cov- 
ered. by these improvements. | 


| Appellant affirmed that the land 3 1s | 


used and occupied for a wilderness 
camp for ‘boys and girls. 


—Inits decision, the State Office re-- 
ferred to a field examination of the 
site which showed that appellant 
had placed certain improvements — 


upon a portion of the land covered 


by the claim, had used and occu- 
pied a portion of the land; and had 
conducted a business enterprise on — 


81LD.No.11 
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the lands, as _ required by the trade 
and manufacturing site law and _ 
regulations issued thereunder. The ~ 
decision, cites section 10 of the Act. 


| which provides i in part: 


Any. citizen . * = in ‘the | possession of 
‘and occupying public lands in Alaska 
a may FR purchase’ ‘one claim 


* * * upon submission of proof that said 
area enibraces improvements of the claim- 


ant. and is needed in the prosecution. of 
such trade, manufacture; or other-produc- 
tive industry » Se. (Italics. added. ) 

The decision also quoted from De- 
partmental regulation 43 CFR. 2562. 
3(d)(1). In part, the. said regula- 
tion requires.that the appa to 
purchaseshow: .. 7 : 


RK [TThe land. is actually: used and 


” occupied for the purpose of. trade, manu- 
facture. or: . other productive industry 


* * * and that it embraces the appli-_ 


caut’s improvements and is needed in the 
prosecution of the _ enterprise. eee 
| (Italics added.) - 


The State. Office held diate jie ap- 


plicant. can obtain title to only so 
much of the land in his claim as it 
actually occupied by. the improve- 
ments and used in his. business, 


-_elting Golden Valley Electric Asso- : 


Caner SIBLA 386 ( 1972). 

The State Office concluded that 
appellant did: construct 1mprove- 
ments on a five-acre portion of his 
claim and is conducting a business 
venture sufficient to warrant patent 
of that, portion. ‘As for the remain- 


ing a 0 acres, , the State, Office. found 


occupancy for the | purpose of trade, 
| manufacture or other productive i in- 
_ dustry and therefore Te} jected ‘the 
application for that acreage. — 


DECISION: S OF THE: DEPARTMENT. OF THE. INTERIOR 


, (81 LD. 


"Appellant asserts that os de- 
cision 1s erroneous for the following 
reasons: | 


| (a) Since the 5 acres apeeoved will not 
adequately » provide: for: the announced 
riflery and archery. program outlined in 
the camp brochure (enclosed) pce 

0b) and a- “title range is “indicated | on 
the drawing subinitted with other proofs 


with the -application. to purchase . 


(¢c) and a rifle range has. been’ in use 7 


and a shooting table-rest constructed and — 


installed for the purpose east of ee | 
proved east boundary : 

(dy: and: ‘that regulation CFR 2562. 3 : 
(a) (1) states in part. nee 
* * * and that it embraces the appu- | 


cunt’s improvements and is needed in the — 
— prosecution of the enterprise * bear 


[1, 2] The question on appeal a 
whether the 70 acres rejected in the 


State Office decision. are used” and 


occupied. for the purpose of trade, 
manufacture or other productive in- 
dustry. The State Office field report 
stated. that “re] he improvements 
were found to cover an area not ex- 
ceeding five acres in extent,” as was 


admitted by appellant in his ap- 


plication. The sketch attached to the 
application only roughly indicated a, 
rifle range and an archery range, 
and ‘did not show the size of either. 
It has been held that a particular 10 
acre portion of a trade or manufac- 
turing site need not contain substan- _ 


tial improvements provided the land 


is actively used in the conduct of the 
business.’ Lloyd ‘Schade, 12 TBLA 
316 (1978). Appellant. herein seeks | 
a nonactive use of a 70-acre unim- 


proved ‘peripheral area, apparently 
th” order’ to’ provide Tatge’ safety 
zortes “in™ “connection: + with rifle: anid 


a 
2 Pe ‘b 
- hae aL | aad oe 4 cs tb 
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ADMINISTRATIVE APPEAL. OF EMIL HALIEWICZ D/B/A - 


633 


SKYLINE LOGGING AND EQUIPMENT SALES v. MAKAH INDIAN TRIBE 


AND COMMISSIONER, BUREAU. OF INDIAN AFFATES . 
; _ November. TASTE : : 


ar chery ranges. It has. been. prop- 


| erly. held. that under the Act land 
is not. occupied by use of the air 


space over it for the trajectory of 
bullets. Hlmer H. Houger, Fair- 
banks 014507 (June 24, 1964). We 
hold that appellant has not alleged 
the facts to show substantial im- 
provements on, an, active use of, or 
occupancy of more than the 5 acres 
granted. . 
: Therefore, pursuant. to the - au- 
thority. delegated to the Board of 
Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the. deci- 
sion appealed from i is affirmed. | 


Joseru W. Goss, ee 


| Adminis trative J ude. 
| We concur : 


“Dovetas E, maa : 
Administr ative Judge. . 


ANNE PoinpExTer Luwrs, 
| rare heilask a f Uag | 


ADMINISTRATIVE (APPEAL. OF 


_ EMIL HALIEWICZ D/B/A SKY- — 


LINE LOGGING AND EQUIPMENT 

- SALES vy, MAKAH INDIAN TRIBE 

- AND COMMISSIONER, BUREAU 
OF. INDIAN AFFAIRS © | 


at TIBIA 186. 
as " Decided v ene”. 197 


ag ad from administrative. ia re- 


taining bid “deposit | upon | failure to 


meet. requirements _ of. bid cadvertis- 


1See Schade, supra, at 319. 


‘1. Indian Core 
Sales | Contracts: ‘Bid Conditions. 


-pellant’s 
“Heuston, 
‘Washington, i is directed to the. dect- 
sion, dated, May 16,. 1974,. by. the 
“Area Director in a Teter to the 
- appellant over the signature of the 


“ment, Skyline No. 1 thegine Unit, 
‘Makah Reservation, Washington. 


Docketed and Affirmed. 


nes Timber 


| Failure of :4 ‘successfal. bidder to: meet 
the ‘conditions included . in the bid ad~ 


vertisement within time ‘limitations 
renders the bid deposit subject to reten- 
tion ag liquidated damages pursuant’ to 
the wishessredis: and the. provisions of 


25 CFR 141. anny 


APPEARANCES: For ‘the appellant, 


~ B. Franklin Heuston and the firm of | 


Bean, Gentry and Rathbone; for the 
Makah Tribe, the firm of. Ziontz, 
Pirtle, Morisset and Ernstoff, 


NOTICE, ORDER AND — 
OPINION BY 
_OHIEF ADMINISTRATIVE 

JUDGE McKEE - 


INTERIOR BOARD OF 
INDIAN APPEALS | 


Two separate notices of appeal 
were timely filed j in this matter with 
the Area Director, -Portland, on 


May 31, 1974, by Emil Haliewicz 
d/b/a. Skyline Loge 
Ment Sales: 


ging and. Equip. 


One notice of appeal filed 3 in ‘ap- 
behalf by B. Franklin 
attorney of . “Shelton, | 


634 “DECISIONS OF THE 


Forest Maaeee S ruling that a 


$21,000 bid deposit paid ‘by appel- 
lant was declared to be liquidated 


- damages and was to be retained. as 
_ such. “In this notice a re- 
quests a hearing; and . | 


One notice of appeal: filed in 


pellant’s behalf by the law firm of 
Bean, Gentry and Rathbone of 
Olympia, Washington, is directed 
‘to the action of April 25, 1974, by 
the Makah Tribal. Council rejecting 
appellant’ s request for a time ex- 


tension. in which to complete and. 


‘file the contract documents-for a sale 
of tribal timber, and further-direct- 
ing retention of the appellant’s 
liquidated damage deposit of $21, - 
000 filed with his! bid. | 

On June 4, 1974, the Makah Tribe 
‘appearing by the law firm of Ziontz, 
Pirtle, Morisset & Ernstoff of 
Seattle, Washington, filed a motion 
to dismiss the appeal from the tribal 
action alleging that the Area Direc- 

-tor had no jurisdiction to entertain 

_ the appeal under 25 ‘CFR 2.2. 

The appeal record was transmit- 
ted to the Commissioner by the 


Area Director’s memorandum of | 


June 11, 1974. The Commissioner in 


turn. referred the appeal notices and 


‘the administrative record to this 
Board where they were received 
October 1, 1974, 


By delegation of authority. issued 


‘December 14, 1978, amending O11 
DM 13.7, the Secretary directed 
‘that appeals from the administra- 


tive decisions of the Bureau of In- 
“dian Affairs should be decided by 
“the Board of Indian Appeals. 


NOTICE IS HEREBY GIVEN 
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‘that ae appeals are hereby dock- 
-eted before the Board on this date 
under the above number. The — 
- Makah Indian Tribe ‘is considered 
the principal party in interest and 
.the Commissioner represents the 7 
- United States. 


The facts are these. On Febru- 


ary 26, 1974, the appellant, Emil 
‘Haliowice d/b/a Skyline Logging | 
and Equipment: Sales, was the suc- 
cessful bidder at the advertised sale 
of Skyline No. 1 Logging Unit on 


the Makah Indian Réservation. The 


advertisement for the sale required 


a deposit of $21,000 with the bid, 
which the appellant furnished, to be 
appled to the sale price of timber 


to bé cut from the unit at a later. 


date or, if no contract was signed 
by the high bidder, it was to be 
retained as liquidated damages. The 
advertisement required further that 
the signed contract and a satisfac- 
tory bond in the amount of $35,000 
should be furnished by the success- 


_. ful bidder within 30 days of the ac- 


ceptance of his bid. 

On March 8, 1974, the Forest 
Manager notified appellant by let- 
ter that his bid had been accepted 
by the Area Director, on March 4, 


“1974, and ‘he stated, “In accordance 
with the advertisement, you have 30 
days from the date of acceptance to 


execute the contract and furnish a. 
satisfactory bond in the amount of 


$35,000.” On April 3, 1974, the 30th 
‘day after acceptance of the bid the __ 
appellant requested a two- or three-_ 
week extension, and the request was 
forwarded by the. Superintendent 

_ to the Area Director with | a recom~ — 
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aendation ae it be sree With- 


out any notice to the appellant, on - 


April 8 the Area Director agreed to 


an extension to April 24 but in- | 


structed the Superintendent to con- 
tact the Tribe in order to obtain its 


concurrence. The Tribal Council 
met on April 25 and adopted a reso-_ 
lution whereby it refused to agree 


to any extension of time and de- 


manded the forfeiture of the : 
$21,000 bid deposit pursuant to the 
provisions o£ the advertisement for 


sale. 


On May 16 ‘the Suiperiitendent 


advised the appellant according to 
the instructions from the Area ioe 
rector that the bid was canceled and 
the bid deposit money would be re- 


tained as liquidated damages. He 


further advised the appellant of 
his rights of appeal. The appeal was 
filed accordingly and prosecuted to 


this point pursuant to the ree 


tions. 
- ‘There is nothing i In. nthe record or 


in the appellant’s petition attacking: 


the Area Director’s decision to fot. 
_ feit the $21,000. He alleges hard- 


ship and sets forth reasons for his 


default, none of which are relevant, 


z.é., he was named as defendant in a 


collateral law suit and. his assets 
were frozen by a writ of attach- 


ment. The appellant makes no alle-. 
gation that he has any evidence that. 
he has met the requirements of the 
advertisement for sale under which 
he submitted his'bid and his bid de- 
| posit. He does not allege any mistake 


in his bid nor. did. he ever demand 
return of his deposit a to notice 
of forfeiture. 


Tt i is true éhige the eee reveals 
that he requested extensions. of time 
in which to complete-the contract 
papers and to supply the necessary 


- $35,000 bond, but the greatest exten- 
sion of time even considered at all | 


by the Bureau of Indian Affairs was 
to the date of April 24, 1974. The 


Tribe never agreed to any extension. 


By his own statements the appellant 


was in no position on April 24 or at 


any date earlier than May 7, 1974, to 
fully perform the requirements of — 


the advertisement. He made no 


tender of. performance ‘between 


| May 7 and the date of May 16, ‘when | 


the Area Director terminated the : 
negotiations. | 7 
te is noted that the santitiaks of | 

the advertisement providing for the _ 


disposition of deposits are in full 
compliance with 25 CER 141. 10(d) 


which reads: | 
The deposit of the successful bidder will | 


- be retained as liquidated damages if the 


bidder does not execute the contract, and 


furnish the performance bond required 


by § 141.14, within the time stipulated in. 
the advertisement of timber Sale. 

Tt is true that in the appellant’s: 
petition of May 29, 1974, which is 


signed by both of his attorneys, B. 
_ Franklin Heuston and Fred R. Gen- 


try, appellant alleges he was on such 
date in.a position to perform the re- _ 
quirements of the bid advertisement, 

and he offers, in addition to per- 
formance of the contract, to make 
allowances’ out of the $21, 000 for 
damages which the Tribe may have — 


suffered. Nothing in this decision 


shall be taken as a bar to further ne- 
gotiations which may be initiated if 
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the ‘uti sas are ina atten to een ae 
a meeting of the minds. The unit was 


readvertised for -sale ‘but no- bids 
-were received at the bid opening on 
July 2, 
| nrsold: and unproductive. 


_ A finding is made that by the ap- | 


pellant’s own admissions he was in 
default in performance of the terms 


of the bid advertisement on and for. 
some days prior to issuance of the 


notice and order of cancellation. The 


_ reasons given may be taken at face 


value as true, but they do not pre- 


sent a legal ground to excuse de- 


fault. Thus no controverted issue of 


a material fact is presented, and a 


fact-finding hearing would serve no 


- purpose. The appellant’s request for 


hearing is refused. 

_ The Tribe’s motion to dismiss the 
ee as being beyond the jurisdic- 
_ tion of the Area Director becomes a 
moot issue in view of the decision 
reached herein on other grounds. 
Therefore, no ruling is made dis- 


| posing of the Tribe’s motion to dis-_ 


miss. | | 
ri] A finding is made that the ap- 


pellant failed to perform or to 


tender performance within the time 


specified; that in contracts of this. 
nature time is of the essence; that. 
the action of the Area Director in- 


retaining the $21,000 bid deposit 
was within the provisions. of the 


regulations; there is no legal ground © 


presented by the appellant for set- 
ting aside the requirements of the 
invitation to bid as published; and 
that this ePpee should be dis- 
missed. 


NOW THEREFORE, by virtue 


‘DEPARTMEN aN 


2, 1974, and the unit remains 


, Pp artment. 


OF THE INTERIOR ss LD. 


ee the cethonty alee ie the 
Board-of Indian Appeals by the | 


Secretary of Interior, 43 CFR 4. ie 
itis hereby ORDERED: the appeal. 


of Emil Haliewicz shall be, and the © 


same is hereby, DISMISSED. 
This decision is final for the De- 


| Davin j. hie, i 
¢ hief Adminis trative J wd ge. 

I CONCUR: 

Aeon Wuson, 

Adminis tratwe J udge. 

CONSOLIDATION COAL COMPANY z | 

3 IBMA 390 | 
Decided November 8, 1974 _ 


Appeal by Consolidation Coal Com- | 
pany (Consolidation) from a decision 


by an Administrative Law Judge 


(Docket No. BARB 74-388), dated 


March 8, 1974, dismissing an Appli- 
cation for Review, filed by Consolida- 
tion, of a Notice of Violation issued 


pursuant to section 104(b) of the Fed- | 


eral Coal Mine Health and eee Act 
of 1969.1 


- Affirmed. 


1. Federal Coal Mine Health ad 


‘Safety Act of 1969: Review of Notices 


and Orders: Generally 


Hoist vehicles which haul. supplies and 
require a tractor operator to be on board 


fall under the purview of 80 CFR 75.1400, 


which requires overspeed, overwind, and - 


- automatic stop controls on all hoists used 


to transport persons, 


180 U.S.C. §§ 801-960 (1970). 
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| 2, Federal Coal Mine. Health and 
Safety Act of 1969: Generally © 


The term eer includes the singular. 
“person” as well as the plural “persons” 


when used in section 314(a) of: the Act 
(80 CFR .75.1400) to determine when 


overspeed, overwind, ‘and automatic stop 


- controls are. required. on hoists. 


APPEARANCES: Philip C. Wolf, Eso, - 
~ for appellant, Consolidation Coal Com- 
pany; Richard V. Backley, Esq., As- 


sistant Solicitor, and John P. McGee- 
han, Esq., Trial Attorney, for appellee, 
Mining Enforcement and aes Ad- | 


| ministration, 


seas BY ALTERNATE 
ADMINISTRATIVE JUDGE. 
- SCHELLENBERG 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


_ [1] Having reviewed the en 
and considered the briefs of both 


parties, this Board finds that Con- 


 solidation Coal Company: (Consoli- 


dation) has not demonstrated any 
reason why the findings of fact, con- 
__ clusions of law, and decision of the 
Administrative Law Judge (Judge) 


should not be affirmed. We believe 
the Judge’s decision is well sup- 


ported. by the. evidence presented 
and accurately reflects the ‘Board’s 
_ view on this issue. We, therefore, in- 
7 corporate it herein. as reflective ‘of 
our Views.” . oe. 4 


ere f udge’s Deeision follows 3 IBMA 398, a 
81 ID. 688 (1974). - : 


3 CONSOLIDATION | COAL... ‘COMPANY . 
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OFR 4.1(4)), 
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[27 In ‘farce ere of ae | 


J Fudge s conclusion that. the term 
“persons” used in section 314(a) of 
the Federal Coal Mine Health ana © 


Safety Act of 1969 (Act) (80 CFR | 
75.1400) includes the singular oo | 


son” as well as the plural “persons,” 


we note that 1 U.S.C. §1 (1970) 


_ states in part, “[i]n determining the 


meaning of any Act of Congress, — 


unless the context indicates other- — 
“‘wise—* * * words importing the — 
plural include the singular >? We be- _ 
lieve that the context of section 314 — 


(a) of the Act and.30 CFR 75.1400 — 


does not indicate that the singular 


“person” was to be excluded from — 
its coverage since it is also our view 


that the Congress intended to pro- — 
tect all miners, both individually 


and. collectively, from all types of | 
danger, and, thus, includes the sin- 
gular.’ “person” as: well as i tae plu 
“persons.’ a 3 | | 


eo Oo 
WHEREFORE, pursuant to the | 


authority delegated to the Board by 

the Secretary of the Interior (48 
IT IS HEREBY — 
ORDERED that the decision of the 


Judge in the above-captioned case 


IS AFFIRMED. 


Howarp J. ee Bey 
| Alternate Administrative Judge. 


I CONCUR: 


| Dav Doinn, 
| Administrative F uadge. 
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M arch 12. 19% 
| CONSOLIDATION COAL COM- fs 
PANY oF 4 


Agplication for Review. 

Docket No. BARB 74-338. 

- Matthews Mine, Notice of Violation 
No. 2 KTH, June 22, 1972. 


AMENDMENT To DECISION 
The second paragraph on the first 


page of the Decision: entered on 


March 8, 1974, is hereby 


- AMENDED by adding the follow- 


ing sentences at the end of sald] para- 
graph: 


The above ave. of waiver under 5 
U.S.C. 557 (c) is based upon the Judge’s 


understanding at the conclusion of the 
prehearing conference, just. before the 


' hearing, that the parties desired a de- 


cision after oral argument without 
written submissions of proposed findings 
and conclusions. The opportunity to pro- 
pose findings and conclusions before this 
written Decision was also extended, but 

declined by the parties. 


Wruitam Favver, 
Administrative Law Judge. 


| March : 1974 


DECISION 


This proceeding was brought i 


Consolidation Coal Company pur- 


suant to section 105(a) of the Fed- 


eral Coal Mine Health and Safety 


Act of 1969, 83 Stat. 758, Public 
Law 91~1738, to review a Notice of 


- Violation issued under section. 104 
(b) of the Act. A hearing on the 


merits was held on February 27, 
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“1974, at Ballston Tower 43. 4015. 
Wilson Boulevard, Arlington, Vir- 
ginia, James T. Hemphill, Esq., 


represented the applicant, Consol- 


idation Coal Company, and John 
P. McGeehan, Esq., represented the 


- Mining Enforcement and Safety 
| Adminisiration (MESA). | 


After hearing and considering 
the evidence, the arguments. of 
counsel, and the record as a whole,. © 
the Administrative Law Judge of- 
fered both parties the opportunity 
to present proposed findings of 
fact and conclusions of law as pro- 
vided for by 5 U.S.C. §557(c). 
Counsel having waived this oppor- 
tunity, and oral opinion was entered 
at the close of the hearing. This 
decision is entered pursuant to the — 
oral opinion and pursuant to section 


105 of the Act and section 4.593 of 
the Secretary’s. Regulations, 43 


CFR 4.593. 

The basic issue in ‘this case is 
whether the following mandatory 
safety standard (§ 75.14.00, Title 30, 
Code of Federal Regulations, be- 
ing a verbatim duplication of sec- 
tion 314(a) of the Act) is applica- 
ble to the hoisting conditions cited 


at Applicant’s Matthews Mine. - 


§ 75. 1400 Hoisting equipment ; pe - 
_ Every hoist used to transport persons at 


a coal mine shall be equipped with over- 


speed, overwind, and automatic stop con-. 
trols. Every hoist-handling platforms, | 
cages or other devices used to. transport 
persons shall be equipped with brakes 
capable of stopping the fully loaded ‘plat- _ 
form, cage, or other device; with hoisting 


cable adequately strong to sustain the ~ 


fully loaded platform, cage, or other de- 
vice; and have a proper margin of safety. 
Cages, platforms, or other devices which 
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are used to transport persons in shafts 
and slopes shall be equipped with safety 
catches or other no less effective devices 
7 approved: by the Secretary that act quick- 
ly and effectively in an emergency, and 
such catches shall be tested at least once 
‘every. 2. months. Hoisting equipment, in- 
cluding automatic elevators, that is used 
to transport persons shall be examined 
daily. Where. persons are transported 
into, or out of, a coal mine by hoists, a 


. ‘qualified hoisting engineer shall be on — 
duty while any person is underground, 


except that no such engineer shall be re- 
. quired for automatically operated cages, 
xe platforms, or elevators. 


The facts of the case are not in 


dispute. Resolution of the issue-is, 


therefore, dependent upon legal in- 
_.terpretation of the satety, stand- 
ard. involved. 


_ HISTORY 


On June 22, 1972, Inspector Ken- 
neth T. Howard issued a Notice of 
Violation 
‘Safety Director for Consolidation 


-Coal Company’s Matthews Mine lo-- 


cated at Tackett Creek, Claiborne 
County, Tennessee. The notice cited 
a violation of 30 CER a D. 1400, al- 
‘leging that: _ | 

. “The hoists used at the #1, #2, and 
#83 slopes for transporting of material 
' trips, which must be guided by man op- 


ebatéed battery tractors were not equipped _ 


with overspeed, overwind and automatic 


- stop controls and the ropes used did not 


.. have a proper margin of safety as speci- 
fied in the American National Standards 


- “Ingtitute “Specifications For the Use of 


‘Wire Ropes for Mines,” M 11.1-1960. : 


The notice indicated a lack of im- 
minent. danger and called for abate- 
ment of the alleged violation by 
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July 2, 1972, That déndiine was 


to Ralph Wilkerson, 
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adel by numerous written no- 
tices until December 17, 1973. 
MESA thereafter granted two ad- 
ditional extensions; the first expired 


-on December 31, 1973, and the sec- 
ond is to expire ie week. 


On December 19, 1973, applicant 
filed an Application io Review 
pursuant to the requirements of sec- 
tion 105(a) of the Act, alleging that 
no violation had in fact occurred. 


On December 28, 1973, MESA 


filed an Answer to the Application 
for Review, asserting that the no- 


tice had been properly issued, deny- 
ing all material allegations of the 
Application for Review, and mov- 
ing for dismissal: of the Applica- 


‘tion on the ground that it. had not 
been filed within the 30-day period 


required by: section 105 (a) of the 


Act. 


_MESA’s Motion to Dismiss was 


denied on January 21, 1974, on the 
grounds that “a notice extending the 


abatement time in a notice of viola- 
tion” constitutes a “modification” 
of the notice and, as such, becomes a 


notice itself, extending the 30- aay 
filing period a | 


- Having fully ee ee the testi- 
mony, documentary evidence, and 
the contentions of the parties, I find 


that the preponderance of the relt- 


able, probative, and substantial evi- 


dence establishes -the following © 


facts: 
FINDINGS OF FACT 


i> Applicant's “Matthews Mine, 
located in Claiborne my Ten- 
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nessee, 1S an underground, slope, 


bituminous coal mine which em- 
ploys about 300 miners. 


2. The Notice of Violation at . 


issue involves the hoisting system 
used in three of the slope entries of 


the mine. The relevant. facts con-- 


cerning the slope conditions, hoist- 


ing equipment, and hoisting proce- | 
dures for each slope. are the same 


and common to each of the three 
slopes: 

a. The slope entries are 14 feet 
wide, and descend into the mine on 
an 18° grade. Slope #1 extends over 
200 feet, Slope +2 over 600 feet, 


and Slope #3 over 800 feet, before 


ending at the mine conveyor belt 
system. — 

b. ‘The production. crews. enter 
and leave the mine through the 
three slopes, using an elevated cat- 
walk going in and an escalator belt 
coming out of each slope. The escala- 
tor is attached to the catwalk frame, 
which is about six feet wide and has 
an overhead clearance of about one 
foot above the height of the hoisting 
vehicles which ride on the slope 
roadway. 

c.. The supply hoisting system at 
each slope involves a surface hoist, 


a hoist engineer, a goudola’coupled 


to a tractor (both rubber-tired), a 
tractor operator, and one or two 


supply workers who load and un- - 


load the gondola or otherwise assist 
the hoist operation, but only the 
_ tractor operator rides on the hoist 
vehicles. 

i. The hoist cable (wire rope) 
connects the hoist to the vehicle on 
| the outby side of the coupled pair of 
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vehicles. The tractor usually oper- 


ates inby the gondola, but may oper- 
ate on the outby side as well. . 

2. The gondola and tractor are — 
coupled by a drop pin, similar to. 


that used on railroad cars. Safety 


chains are also used to connect the 
tractor to the gondola. | | 

3 The tractor (which weighs 
about four tons) is operated by one 
man and is necessary to steer the — 


gondola and to give it additional 
braking power. For most loads, the 
‘tractor is not capable of braking the 
gondola without the power of the 


hoist cable. In practice, the coupled 
vehicles depend on the hoist cable to 


move up or down the slope. For most _ 
loads, a severance of the hoist cable : 


would result in a runaway trip. 

4. In two of the slopes the cat- — 
walk terminates approximately 100 
feet before the end of the slope. 
Hence, the miners traveling beyond 
the catwalk in these slope entries 
could be struck by a runaway trip. 


In all three slopes, a runaway trip 


could severely injure or kill miners 
by crashing into the catwalk’s verti- 
cal supports. — | 

5. The hoist saueineal for each 
slope does not have overspeed, over- 


wind, or automatic stop controls as 


prescribed in 30 CFR 75.1400. 

6. The primary purpose of the © 
hoist system in each slope is to 
transport supplies and equipment 


into and out of the mine. The maxi- 


mum weight hoisted under normal 


conditions is about ten tons (the 


tractor, the gondola, and cargo). 
Heavy equipment is also hoisted in 
and out of the slopes by this 4 
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aeined. Leas “of up to 50 tons 
(heavy mining equipment) have 
entered the mine using these hoists. 
Additional wire ropes are used in 
these situations to supplement the 
existing system. 
dae The mine operates a day shift 
and an evening shift for produc- 
tion. Hach supply hoist (2.¢., at each 
slope) makes three or four round 
trips during the day shift. An un- 
specified number of trips is made 
during theevening shift. = 

e. At least three hoisting acci- 
dents have occurred at Matthews 
Mine in approximately the past 
-year. Two were due to coupling 
failures, one to a cable break, Each 


accident involved a runaway tractor 
and gondola. One tractor operator 


was seriously injured when his vehi- 


cle separated from the wire rope 
and collided with the roof cribbing 


about 400 feet further down the 
‘slope. 
f. The installation of the sitet. 


equipment specified in 75.1400 (1.6.5 


overspeed, overwind, and auto- 


matic stop controls) on applicant’s 
hoists would materially reduce the — 


-Yisk of hoist accidents at_ appli- 
cant’s mine, including the risk of ac- 
cidents of the types described above. 


At the time of the issuance of 


| ie Notice of Violation, the hoist- 


“ing cable did not meet the applica-_ 


ble margin of safety factor for the 
load limits involved. The mine in- 
spector testified that the margin of 
safety for the wire ropes has since 
been corrected by reducing the load 
limits for hoisting at each slope. — 
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trip; 


Aa Considering that a _ period ee 


almost two years has elapsed since — 


the original Notice of Violation, the 


evidence affirmatively shows that, 
by reasonable diligence, applicant 


could have obtained the safety 
equipment specified in 30 CFR 


_ 75.1400 in the time already allowed 


by MESA in its notice of violation 


and extensions thereof. 


DISCUSSION 


Disposition of this dispute neces- — 
sarily rests with the interpretation 


of section 314(a) of the Act, which | 


appears in the Secretary’s Regula-_ 
tions as 75.1400. The parties agree © 
that there is no factual dispute, but 
rely. upon antithetical interpreta- 


tions of the statute. - 


| Applicant contends that. section 
314(a) is applicable only to hoists 
whose ‘primary function is to trans- — 
port “persons.” The primary. pur- 
pose of the cited hoists at Matthews 
Mine is the transporting of supplies 


and equipment into the mine, and, 


therefore, the regulation does not 
apply. In addition, applicant alee 
that Section 314(a) requires “per- 
sons” (more than one) to be trans- 
ported. in order to sustain statutory 


jurisdiction. The three systems have 


only one tractor operator per hoist 
hence, “persons” are not 
transported by the hoist systems. 

MESA interprets the statute as 


_ covering all hoisting systems which _ 


involve “men and materials.” The 


statutory language is to be liberally 
construed when the safety of miners 


is at issue. The legislative history © 
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of the Act, states MESA, requires | 
protection of each individual miner. 
The import of the Act was not only 
to protect against major, large-scale 
disasters, but also to eliminate 
single- me accidents and fatali- 


ties. The legislative history of the 


Act, MESA ar gues, is illustrative 


of this interpretation. Section 2 of 


the Act sets the tone for the entire 
law: 


| ‘Congress declares that— 


(a) the first priority and concern of 
all in the coal mining industry. must be 
the health and safety of its most precious 
‘resource—the miner. : 


MESA also contends iat the tea 
islative history indicates that the 
hoisting of “men and materials” 
must be consider ed collectively for 


the safety of persons. Its references | 


to legislative history include: - 


From the Senate Report on sec- 
tion 3Ble( a): | 


‘This standard should keep mine hoist 
accidents to a minimum and impart to 
mine management and workers the es- 
sential elements that enter into safe in- 


‘stallation and maintenance of hoisting 
“e(uipment. Hoisting of men and materi-. 


als is an essential operation in many 
‘mines and has become so commonplace 
that some ignore day-to-day inspections 
or become lax in the operating phases. 
Where shaft or slope accidents have oc- 
curred because of failure of the hoisting 


equipment, they have been due almost al-. 


ways to lack of inspection and to lack 
of proper maintenance of the equipment,* 


. i Legislative History, Federal Coal Mine 
Health and Safety Act, Cominitiee on Hdu- 
cation and Labor, House of Representatives, 
Sist Congress, 2nd Session, at 81 (1970). 
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Comments ee individual legis- 
lators: 


Senator Javits: | 
Under the bill, strict new interim 
safety standards are established to cope 
with the danger of explosions such as the 
one which killed 78 miners in Farming- 


_ ton, W. Va., last November. The improved 
standards are not, however, 
those directed at preventing 
_asters’”’; | 


limited to 
“major dis- 
that is, those which threaten 
injury or death to five or more miners. 
All types of dangers are covered, * * *? 

es x # x :; 

_ Representative Gaydos: 

However, in the period of nearly a year 
since the Farmington disaster, while 
there has not been another major disaster, 


over 170 coal miners have been killed in 
mine accidents. This is well over two 
. Miners killed for each man who died in 


Consolidation Coal Co.’s No. 9 mine last 
November. And to prevent these non-dis- 
aster types of accident, the Fedéral Gov- 


ernment does not now and never has had 
“any power or responsibility to act. 


These figures, in fact, are misleading. 


It is not that routine mine accidents are . 


responsible for two deaths for every one 
killed in a major disaster. Major cdis- 


_asters account for only about 10 percent 
of the deaths and injuries in coal mines. 
The Federal law has never, even in its 
- inadequate present form, been applicable ? 
to other than measures to prevent major 
‘disasters. And it has been too weak to 


accomplish even this limited objective. 

ee ee a: 
Mr. Chairman, while we sit here dis- 

cussing the details. of this bill there is 


nothing to prevent another Farmington: 


disaster. Nothing has been done to change 
the law since last November. And while 
we sit here men are being injured and 
killed by ones and twos in mines in every 
coal mining State in the Nation, and un- 


less we act on H.R. 13950 nothing will be 


done to prevent such accidents. 


~ 


2 Td. at 221, 
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“EE. R. 18950 offers tis best hope we have. 


to do something about coal mine disasters. 
and accidents—all of them, major disas- 


ters and‘isolated rock falls.° 
In weighing arguments in this 
case, I find that the legislative. his- 


tory establishes a strong concern of © 
Congress for the safety of the in- 


dividual coal miner, as well the Con- 
gressional intent that “the act be 
construed liberally when improved 
health or. salety to miners will : re- 
sult.” + | | 


In 1969 Congress essvetaaiea the 


existing coal’ mine legislation and 


after extensive hearings and testi-- 


mony passed the present Act. Nu- 


merous bills were considered. Vari- 
ous hoisting provisions ‘were pre- 


~ gented. The most notable difference 
in these bills was the inclusion of 
excavating and slope hoists in some, 
and the exclusion of them in others.° 
None of the bills concerned itself 


with the question of whether one 


- miner or more was required on a 
hoist to bring that hoist under the 


standard that eventually became sec- 
tion 314(a), although at least one 
indicated. that any person © 
underetound : would trigger the. : 


bill 


standard: eri: 
See. 311 (a) Hoisting 
(1) Where men are transported into or 
out of a mine or underground by hoists, 


or on surface inclines, a qualified hoist- : 
ing engineer shall be on duty continu- 


ously at each hoist necessary to ‘provide 


37d. at. 907-908. 
47d. at 1025. - 
. CT CAriNgs On. Coal Mine H ealth and Safety 
before the Subcommittee:.on Labor of . the 
Senate Comniittee on Labor and Public Wel- 


fare, 91st oor ‘Ist:. Session,. Part: I, at 


7-447 PR) 
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immediate transportation while any per- 
son is underground, 


“The final result of is: hearings | 
was section 314 ( a) of the Act..This 


section covered all hoists, granting © 


no exceptions to excavating or slope 
hoists. Congress thus indicated: a 
broadening of the safety require- 


-Inents applicable to hoisting apenas, 


tions. 3 os 
While the ines history does 
not directly answer the issue in this 
case, the safety implications of the 
facts involved here do point to the 
same kind of dangers which the 


| coher had in mind in regulating 
“Dersonnel” hoists. 7 


‘The hoisting operation at, the 
Matthews Mine is virtually unique 
in the industry, as slope hoists most 


-cominonly operate on track-haulage 


vehicles which do not require an op- : 
erator. Thus, the typical supply 


hoist system for slope mines does not. - 
_have personnel riding the hoist ve- 
hicles. For such, systems, the addi- 


tional safety requirements of sec- 
tion 314(a) do not apply so long as. 
personnel do not ride on the vehicles. 


In the case at hand, however, seri- 
ous dangers are presented for the 


tractor operator in the hoist. opera- 
tion, as evidenced by the history of 


hoist accidents at applicant’s mine. 


At the Matthews Mine, the hoist- _ 
ing operation is a continual supply. 
artery into and out of the mine. The 
day shift at each slope has three to 


7 four round trips per day. Additional 


trips are made on the evening shift. 


87d, at 421, - 
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Ata minimum, tars, are orice 


times per day that a tractor opera- 
tor rides a 5 to 10 ton hoist vehicle 
on a steep slope. Although the pur- 
pose of these trips is the haulage of 


supplies, the haulage trip cannot be 


performed without the presence of 
the tractor’ operator, A's a practical 
result, the tractor operator cannot be 


separated from the primary func- 


tion of the hoist since he 1s neces- 
sarily a part of that function. There- 
fore, he logically becomes equated 


_ to the primary purpose. The indis- 


- pensable presence of tractor opera- 
tors on these slope hoists imparts a 


functional quality to the hoists 
whereby they become hoists “used 


to transport persons.” 

The applicant’s additional argu- 
ment that the statute exempts hoists 
which carry one person, rather than, 
persons, is not sustainable. The cate- 

- gorical use of persons in this statu- 
. tory framework necessarily includes 
the singular person. The Federal 
Coal Mine Health and Safety Act 
of 1969 was forged to protect.“its 
most important 
miner.” To construe persons as ex- 
empting a single miner from cover- 
age of the protection of the Act 
would frustrate the. basic purpose 
of the Act... 


_ It is therefore concluded that the. 


provisions of section 314(a) of the 


Act (80 CFR 75.1400) apply to. 


applicant’s hoist operations at 


Slopes #41, 429, and #3. 
_ CONCLUSIONS OF LAW. 
1. The undersigned Administra- 


tive. Law Judge has jurisdiction of 


DECISIONS OF: THE | DEPARTMENT OF: THE. INTERIOR 


| resource—the 


{81 I.D.. 


Als artes and. subject matter ie 


this proceeding. | 

9, Applicant’s Matthews Mine, at 
all times pertinent, has. sooularly 
produced coal for sale in interstate 
commerce or for sales affecting in- 
terstate commerce within the mean- 
ing of section 4 of the Act. 

3. The required presence of an 
operator continuously riding. on 
these slope hoists makes these hoists 
personnel hoists subject to the safety 
provisions in question. It is there- 
fore held that applicant’s hoists 


operating in Slopes #1, #2, and 


7#3 of its Matthews Mine are “hoists. 
used to transport persons” within 
the meaning of section 314(a) of 
the Act and 30 CFR 75.1400. 

4, Applicant violated the. provi- 
sions of 80 CFR 75.1400 as alleged — 


‘in Notice of Violation 2. KTH, June 


22, 19°72. 
& Ds Applicant has failed to meet its 
burden of proving that the time al- 
lowed for abatement in MESA’s no- 
tices‘ of violation and extensions 
herein is or has been unreasonable. - 

6. The record does not show what 
enforcement or administrative ac-- 
tion MESA plans to take at the ex- 


-piration, of the latest notice of ex- 


tension. That’ is, it is. unknown 
whether a further extension will be 
granted by MESA, if so, how long, 
or whether MESA may decide to 
issue an order under section 104(b) 
of the Act rather than a further 
extension. It is therefore concluded 
that the issue of reasonableness of 


-MESA’s possible future notices or 


orders relating to the notice of vio- 


lation herein is not ripe for decision: 
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in this Seca: The applicant 
will have the right under section - 
105 (a) (1) of the Act to seek review - 


of any such subsequent notice or 
order. Hence, it is concluded herein 
only that MESA’s determinations 


+ of the time for abatement thus far. 


of record have been reasonable. 
ORDER © 


WHEREFORE IT IS OR- 
DERED that MESA’s Notice of 
Violation 2 KTH, June 22, 1972, 
- and its extensions thereof are AF- 
_ FIRMED and the Application for 
Review is DISMISSED. 


7 Wirtzam Fauver, 
Administrative Law Judge. 
APPEAL OF METAMETRICS 
| CORPORATION 


7 IBCA-1012-12-73 


Decided November 1 2,1 O74 


Contract No. 1412-801 
Environmental Protection Agency. 
Dismissed. 

1, Rules of Practice: Appeals: Dismis- 
sal—Contracts: Disputes and Reme- 
dies; Appeals | 

Where a contractor failed to comply with 
an Order of the: Board ealling upon it to 


file a: complaint. within a certain period 
of time and thereafter did not show cause, 


as. directed by a second Order, why its. 


appeal should not be dismissed by reason 


_ of such failure, the appeal is dismissed 


- for want of prosecution. © 


” APPEAL OF METAMETRICS CORPORATION, 
November 12, 1974 2 
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APPEARANCES: Me. ‘Helmuth Scher- 
er, President, Metametrics Corporation, 
Annandale, Virginia, for appellant; 
Mr. Donnell L. Nantkes, Government 
Counsel Washington, D.C., for the 
Government. 


OPINION BY eaten | 
TIVE JUDGE KIMBALL — 


INTERIOR BOARD OF 
CONTRACT APPEALS 


This is an appeal under a cost- 
plus-fixed fee contract to provide a 
financial management plan to-the 
Federal Water Pollution Control 
Administration. The contract was 
entered into with Management As- — 
sistance Corporation, appellant’s 
“wholly-owned subsidiary,” for 
$186,053, which was ultimately in-' 


- creased by amendment to $198,058. 


Subsequently, the contract. was — 


terminated for convenience. The ap- | 


pellant has appealed from a decision — 
of the Contracting Officer, dated 
October. 19, 1973, which. denied. its 
claim for additional funds amount-. 
ing to $16,280.33 and held that ap- 
pellant’s subsidiary owed the Gov- 
ernment $2,147, as a result of over- 
payment. 

On December 26, 197 3, the Board. 
issued a Notice of Docketing of the 
appeal which, after considerable — 
difficulty, was eventually delivered 
to the appellant. Enclosed with the 


- hotice was a copy of the rules of 
the Board. Specifically called to the 


appellant’s attention was sec. 4.107 


of the rules, which provides for the 
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filing of a complaint within 30 days: 


after receipt. 


‘No complaint or any further com- 


munication was received from the 
appellant, however. Consequently, 
on June 7, 1974, the Board issued an 


Order extending nunc pro time the 
time within which the appellant — 


might file a. complaint. Upon the 
failure of the appellant once again 
to respond, the Board .issued an 
Order on. August 15, 1974, in which 
we specifically pointed out. that the 
appeal had reached the stage where 


the Board was unable to proceed _ 
with disposition for reasons beyond. 
its control. Accordingly, we directed - 


the appellant to show cause within 


80 days why the appeal should not. 


be dismissed pursuant to sec. 4.126 
of our rules (48 CFR 4.126). Sec. 
4,126 provides as follows: 


- See. 4.126 Dismissal without prejudice. 
In certain cases, appeals docketed be- 
fore the Board reach a stage where the 
Board. is unable to. proceed with disposi- 
tion thereof for reasons not within the 
control of the Board. In any such case 
where the inability to take action upon 
the appeal has continued, or it appears 


that it. will continue, for an. inordinate 


length. of time, the Board may in its dis- 
eretion dismiss such appeal from its doc- 
ket without prejudice to its restoration 


when the cause of delay has been re- 


moved, and. when the parties have com- 


plied with conditions specified by. the’ 


Board in its dismissal order. 


After ‘service: ‘of “he Order: to 
show éause could not be effected-on 


the appellant in the usual. fashion — 
by certified mail, a copy was person- 


ally. served upon its President on 


September 94, 1974. On October 22, 


DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 


1974, or shortly before the expira-_ 
tion date of the 30-day period pro- 
vided in the Order, he advised the 
Board by. telephone that the appel- 
lant: would not file a complaint. ~ 

As we had occasion to point. out 
recently, Boards traditionally have 
appled procedural rules less strin-. 


gently against contractors, such as 


this appellant, who are unrepre- 
sented by counsel. We have been ex- 
tremely lenient in this case. Almost 


one year has elapsed since the ap- 


peal was docketed and no further 
progress has been made. The’ case 


has remained in exactly the same 


pestane that it was in J1 months 
ago. | 

Ea en where no ceiiey: ‘ap- 
pears for a contractor, the contrac- 
tor ordinarily must take some fur- 
ther steps in pursuit of his claim 
beyond the filing of a notice of ap- 
peal. Under certain circumstances, 


upon the failure of an appellant to 


file a complaint, we are authorized 


by sec. 4.107(a) of our rules (43 


CFR 4.107(a)),? to treat in lieu | 
thereof the claim and appeal docn-. 
ments together as one, if in our 
opinion nae issues are sufficiently de- 


fined. We do this in an effort to__. 


avoid disposition. of appeals on tech-. 
nical grounds. The Board is unable’ 


to do so here, however, ‘since the’ 





1Nvergreen Hnginéering, Inc:, -IBCA-994— : 
5-73. October 29, 1974), 81 ‘LD. . 615, TA 2 
BCA par. 10, 905. — | 

2 Sec, 4.107 (a) reads. in pertinent ‘part: 

“% & * Shoyld the | ‘complaint not be: “pee 
selves within 30 days, appellant’s -claim’ and 
appeal documents may, if: in, the opinion .of 


the Board the issues before the. Board are 
‘sufficiently defined, be deemed to set Saute 


his complaint * * ae 


(84 LD. 
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record: -dves not lend itself to nee 


treatment’ 3 

The appellant has not. ‘shown an 
interest In prosecuting this appeal; 
nor-has.it expressed any intention of 
doing so ‘in the future. On the con- 
trary, its lack of zeal appears to 


demonstrate little faith in the right-. 
ness of its cause. And so, for an‘un- - 


reasonable length of time, the ap- 


peal has remained at status quo, a 
gathering. 


number! on our’ docket, 
dust in our files. And we, in turn, are 
unable to proceed with disposition 
on the merits as we would prefer. . 


_The appellant has failed to go 


forward and the Board has reached 


the conclusion that the case has been 


abandoned. Reluctant though we 
may be- to dismiss on procedural 


erounds where a contractor has no. 


attorney, we have no other choice. 

The Board will not retain an appeal 
on its docket indefinitely. 

By. reason of the appellant’s fail- 


ure to prosecute, the appeal is here- 
by. dismissed without prejudice 
pursuant to sec. 4.126 of our rules.*. 
Dismissal will become final should» 
_ the appellant fail to file a complaint. 
within 60 days after receipt of a 


| copy. of this decision. 


-Sumrman Pp. KIMBALL, 
| Administrative Judge. 


3See. Barrett’s. Transfer & Storage, .Inc., 
GSBCA No. 3818 (October 81, 1973), 73-2 
BCA par. 10; 332: Trans American Construc- 
tion, Inc., ASBCA No. 15542 (September 23,. 
1971), 71-2 BCA par. 9087; Power Hngineer- 


ing Company, Ivic., ASBCA No. 13173. (Jan- 


‘uary 15, 1971), 71-1 BCA par. 8684. 


4See Henkle and Company; IBCA-212, 66 . 


LD. 331 (1959), 59-2 BCA par. 2331. 
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IL concur: 


Wizam F. McGraw, 


Chief Administrative. J udge. 


APPEAL OF WHITE PLAINS 
‘ELECTRICAL SUPPLY CO,, INC. 


IBCA-984-2-73 | 
Decided ¥ ovember L2, 1974 


Contract No. 14-06-503-1758, 
Procurement of Interrupter Switches, | 
Rio Grande Project, Texas, 

Bureau of Reclamation. — 


Sustained in Part. 


1. Contracts: Construction and Opera- 
tion: Modification of Contracts—Con- 
tracts: Performance or Default: Impos- — 
sibility of Performance—Contracts: 
Disputes and Remedies: Termination 
for Default 


A. contractor’s claim that it should be ex- 
cused. from performance due to a re- 
strictive feature in a contract as awarded 
which caused impossibility of | perform-. 
ance is denied where evidence. shows that. 
the contract as awarded was modified by. 
mutual consent and the contractor had - 
no valid excuse for failure to perform | 
the modified contract.so that a termina- 
tion for default was proper... 


2. Contracts: Disputes and Remedies: Be 
Burden of Proof—Contracts: Disputes - 
and Remedies: Damages: Actual Dam- . 


ages—Rules of Practice: Appeales | 


Burden of Proof - 


A contractor’s appeal from imposition’ of - 
excess costs on a acpedcarement after” a . 
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termination for default is sustained 
where the Government failed to prove 
entitlement to excess costs when it 
close to stand on evidence that it had 
awarded ‘a reprocurement contract at a 


higher price and had sent the defaulted -. 


contractor a bill for collection of the 
difference between the original contract 
price and the reprocurement contract 
price, The Government’s burden of proof 
when excess costs are challenged requires 
introduction of proof of performance and 
payment under the reprocurement con- 
tract, which proof was not furnished by 
the Government. | : 


. APPEARANCES: Mr. Kugene Drexler, 
Attorney at Law, New York, New 
York, for appellant; Mr. Z. P. Shelton, 
Department Counsel, Amarillo, Texas, 
for the Government. 


OPINION BY 
ADMINISTRATIVE JUDGE 
| PACKWOOD | 


INTERIOR BOARD OF 
CONTRACT APPEALS 


This is an appeal from a termina- 


tion for default and a subsequent 
assessment of excess costs. Appel- 


lant contends that it should be ex- 
cused from performance because the 
contract was impossible to perform 
due to a restrictive feature in the 
original solicitation and in the con- 
tract. which resulted from appel- 
_ lant’s low bid in response to the so- 
licitation. The appellant also asks 


to be excused aon liability for ex- 


cess costs. 

The 
awarded Contract No. 14-06-503- 
1758 to appellant on June 14, 1968. 
The contract called for delivery of 
two motor operated load interrupter 


OF THE DEPARTMENT OF THE INTERIOR 


Bureau of Reclamation | 


[81 L.D. 


switches and supporting structures: 

within one hundred fifty days after — 
receipt of notice of award.t The 
total contract price was $10,700 
for the items to be furnished. The 
contract was awarded on the basis 
of appellant’s offer to furnish inter- 
rupters from the Joslyn Manufac- 
turing Company which utilized vac- 
uum modules. The feature in, the 
solicitation which appellant now 
contends is restrictive is a drawing 
of a Joslyn interrupter containing 
four vacuum modules which was_ 
shown mounted on a tower in Draw- 
ing 24-508-1011 which. was at- 
tached to the solicitation. ‘The spec- 
ifications contained no express: 


requirement for a vacuum-type in- 


terrupter but made specific provi- 
sion for a gas operated interrupter. 
After lengthy and fruitless at- 
tempts to obtain the Joslyn inter- 


 rupter, appellant advised the Gov- 


ernment on June 3, 1969, that it was — 
unable to do so. It offered, instead, 


to furnish Turner Electric inter- 


rupters at a reduction in unit price _ 
of $120 per switch and requested a 
ninety day extension of the delivery. 
schedule? On December 11, 1969, 
the Government accepted appel- 
lant’s offer to furnish the Turner 
interrupters.’ _ 

On April 7, 1970, appellant wrote 
to the Project Superintendent for 
the Bureau of Reclamation: “Please . 
be advised that we are not. able to - 


complete this contract due to the in- 


1Wxhibit No. 7, Appeal File. All references . 
herein to numbered exhibits are to those in 
the appeal file. . 

2 Pxhibit No. 35. 

8 Exhibit No. 39. 
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ability of: our neipgiee ert 


Nucletron Corp., to procure the 
necessary parts and engineering for 
this highly technical equipment.” * 


Appellant enclosed a letter from its — 


—supplier’s sales agent which gave 
the following reason for nonper- 
formance : 


proval of the Turner interrupters, 
American Nucletron lost the serv- 
ices of the engineer who had worked 
up the Turner application and had 
been counted on to be responsible 
for the specialized job through the 
factory, in case approval were ob- 


tained. To date this problem has not — 


‘been satisfactorily resolved and our 
principals request us to advise you 


- that rather than prolong the uncer-— 


tainty of supplying the Bureau they 


believe they should take the initia-_ 


tive in suggesting that the order be 
cancelled.” > | 
By letter of April 29, 1970, the 


Bureau of Reclamation none’ ap- 


pellant that its. failure to perform 

was found not to be excusable, Cit- 
‘ing both the failure to make de- 
livery and appellant’s stated inten- 
tion not to perform, the Bureau 


terminated the contract for default. 


Appellant was advised that the re- 


quirement would be readvertised 
and that appellant would be held. 


liable for ahy excess costs.® 

A new solicitation was issued and 
all bids received thereunder were 
found to be Boone A con- 


4 Bxhibit. No. 44: . 

5 Wxhibit No. 44. 

4 BPxhibit No. 45. | 
7Hxhibit No. 47... 


“During the 7 months 
-elapsing’ before: receiving’ the ap-— 
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tract doe: ee repr eens was - 
thereupon negotiated with «the 
Joslyn Manufacturing. Company. 
The reprocurement contract was 
awarded to Joslyn on June 30,1970, 


in the amount of $18,882.8 


On November 28, 1972, a bill for | 
collection was sent to appellant by 
the Bureau of Reclamation, de- 
manding payment of excess costs of 
$8,182, the difference between the 
original contract amount of $10,700 
and the repurchase. contract amount 
of $18,882.° : 


DEFAULT TERMINATION 


[1] Appellant argues that it 
should be excused from perform-— 
ance because the contract as awarded 
was impossible to perform. This. 
argument is based. entirely on the — 
contention that the depiction of a 
four-module Joslyn interrupter was 


a restrictive feature in the solicita- ; 


tion and contract and such restric- 


tion operated to the detriment of. 


appellant. The evidence does not 


support appellant’s argument. The | 


conflict between the drawing of the 
Joslyn interrupter and the specifica- . 


tions which. allowed other types was 
resolved before award of the con- 


tract. Appellant's response to the 
Bureau’s inquiry as to how many 
vacuum modules it proposed to fur- 
nish was that it proposed to furnish 
five vacuum modules to conform to 


- 8 Bxhibit No. 52. a ae 
®Wxhibit No. 6. It should be noted that the - 


- computation. ignores the reduction of $240 — 


which occurred when the original contract 
was modified by. acceptance. of appellant’s ‘ 
offer to furnish Taper interrupters. j 
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the specifications rather than four 
vacuum modules to conform to the 


drawing.’ a 
"Appellant apis: ion 


prior to award of the contract that 


the specifications prevailed over the 
drawing. This understanding 1s 
borne out by appellant’s offer to 
furnish the Turner interrupter 
when it could not obtain the Joslyn 
and its representation that the 


Turner interrupter met all the DOC: 


ifications.22 

The final blow to pepe 
argument that the drawing was re- 
strictive is the fact that the Govern- 
- ment’s acceptance of the offer to 
furnish the Turner interrupter 
completely relieved appellant of the 


obligation to furnish the Joslyn in- 


_ terrupter depicted in the drawing. 
In these circumstances, we perceive 
no detriment to appellant from its 
inability to oe the Joslyn in- 
terrupter. 


Appellant’s sole reason for failure : 
to deliver the switches with the. 


Turner interrupter was the depar- 
ture of the engineer who worked 


up the application,” The rule is well 


settled that departure of key per- 
sonnel from a, contractor’s supplier 
does not excuse the contractor from 
performance.** Accordingly, we find 
that appellant’s contract was prop- 
erly. terminated for default. 


‘10 Wxhibit No. 12. 
uu Wxhibit No. 35. 
2 Hxhibit No, 44. The reason was eeeeeiad 
at the hearing, without further amplification, 
by appellant’s contract administrator. a 


27-28), 
18 Hydro Fitting Manufacturing ei: o 


‘ASBCA ‘Nos. 11768, 13077 (March 13,. pa 


70-1 BCA pay Boot at D. 38, Bee 


DEPARTMENT OF THE INTERIOR 


_ 44 Hesse Envelope Company, 


rsi L.D. 


‘The appeal from the default ter- 
mination 1s denied. a 


EBeacess C osts — 


[2] Appellant also asks that it be 
relieved from liability for excess 
costs because of the Government’s 
failure to mitigate damages. 

We do not reach the question of 
whether the Government took the - 
proper actions to mitigate damages: 
in the reprocurement for the reason 
that, the Government has failed to 
sustain its burden of proof with re- 
pect to excess costs. When the 
assessment of excess costs. is chal- 
lenged, the burden rests with the 
Government to prove entitlement to 
such costs..4 

In the present case, the proof of- 
fered by the Government is a copy 
of the repurchase contract; which 
was negotiated with J oslyn Manu- 
facturing Company and awarded on 
June. 80, 1970, in the amount of: 
$18,882, aiid a copy of a bill for 
collection: of the difference between: 


the original contract and the repur- 


chase contract. 

In . Whitlock Corporation ve 
United States, 141 Ct. Cl. 758, 765. 
(1958), the Cov amen presented. 
proof that a repurchase contract. 
was awarded plus a certified copy of 
a Certificate of Indebtedness from. 
the General Accounting Office stat-. 


ing that the total cost to the Govern- 
"ment was the face amount of the re-. 


purchase contract. The Court held. 


GSBCA .No.. 
8808 (October 29, 1973), 73-2 -BCA par. 


10,299, affirmed on Reconsideration, 


' uary 18,1974, 74-1 BCA par. 10;423,. 


Jan~— | 
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ADMINISTRATIVE APPEAL OF SESSIONS, INC. 


(A CALIFORNIA 651 


CORPORATION) ¥. VYOLA OLINGER ORTNER (LESSOR), LEASE NO. 


PSL-33, JOSEPH PATRICK PATENCIO (LESSOR), 


LEASE NO. 


-PSL-36, LARRY OLINGER. (LESSOR), LEASE NO. PSL—41 
November 12, L974 | 


that ihe ile of Indebtedness | . 


did not constitute proof that the re- 


purchase contract had either been — 


performed or paid for. 

The bill for collection in the 
present case does not rise to the level 
of the Certificate of Indebtedness 


which was found inadequate in ~ 
Whitlock. The failure of the Gov- 


ernment to introduce into evidence 
any vouchers or canceled checks 
- under the reprocurement contract is 
fatal to its attempt to establish en- 
titlement to excess costs." | | 

_ The appeal from -assessment of 
excess: costs is sustained. | 


| G6. Hureerr ee | 
Administrative J udge. 


I coNCcUR: 


 Wirrram F. Pei 
Chief ee J i a 


CORPORATION) v. VYOLA OLIN- 


. GER ORTNER (LESSOR), LEASE 


NO. PSL-83,. JOSEPH PATRICK 
PATENCIO (LESSOR), LEASE NO. 


PSL-36, LARRY OLINGER (LES- — 


SOR), LEASE NO, PSI-41 


3 IBIA 145 | | 
Decided November 12, 1974 


Appeal from Administrative orders 


canceling long-term business leases. _ 


15 Hesse Envelope Company, Note 14, supra. 


APPEARANCES: 
Dougherty and Perrier, a professional 


AFFIRMED ini ies | 
1. Indian Lands: Leasés and Permits: 
Long-term Business: Cancellation 


A lease. may. be canceled ‘by the secretary, 
at the request of the lessor where lessee 


has failed to carry out specific provisions 
of the lease. 


2. Indian Lands: aa and Permits: 


Long-term Business: Rentals—Indian 
Lands: Leases and Permits: Long-term 


Business: Waiver—Indian Lands: 
Leases and Permits: Long-term Busi- 


ness:  Generally—Waiver 


Acceptance of rentals by the ree sub- 
sequent to default on specific provisions 


of the lease by the Jessée ‘does not con- — 
stitute waiver of items in default in the 


absence of showing that lessor volun- 
tarily or intentionally. -waived the re- 
quirements under the lease. 
- “Dillon, Boyd, 


corporation, for appellants, Sessions, 
Inc., a California Corporation; Wil- 
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that ihe ile of Indebtedness | . 


did not constitute proof that the re- 


purchase contract had either been — 


performed or paid for. 

The bill for collection in the 
present case does not rise to the level 
of the Certificate of Indebtedness 


which was found inadequate in ~ 
Whitlock. The failure of the Gov- 


ernment to introduce into evidence 
any vouchers or canceled checks 
- under the reprocurement contract is 
fatal to its attempt to establish en- 
titlement to excess costs." | | 

_ The appeal from -assessment of 
excess: costs is sustained. | 


| G6. Hureerr ee | 
Administrative J udge. 


I coNCcUR: 


 Wirrram F. Pei 
Chief ee J i a 


CORPORATION) v. VYOLA OLIN- 


. GER ORTNER (LESSOR), LEASE 


NO. PSL-83,. JOSEPH PATRICK 
PATENCIO (LESSOR), LEASE NO. 


PSL-36, LARRY OLINGER (LES- — 


SOR), LEASE NO, PSI-41 


3 IBIA 145 | | 
Decided November 12, 1974 


Appeal from Administrative orders 


canceling long-term business leases. _ 


15 Hesse Envelope Company, Note 14, supra. 


APPEARANCES: 
Dougherty and Perrier, a professional 


AFFIRMED ini ies | 
1. Indian Lands: Leasés and Permits: 
Long-term Business: Cancellation 


A lease. may. be canceled ‘by the secretary, 
at the request of the lessor where lessee 


has failed to carry out specific provisions 
of the lease. 


2. Indian Lands: aa and Permits: 


Long-term Business: Rentals—Indian 
Lands: Leases and Permits: Long-term 


Business: Waiver—Indian Lands: 
Leases and Permits: Long-term Busi- 


ness:  Generally—Waiver 


Acceptance of rentals by the ree sub- 
sequent to default on specific provisions 


of the lease by the Jessée ‘does not con- — 
stitute waiver of items in default in the 


absence of showing that lessor volun- 
tarily or intentionally. -waived the re- 
quirements under the lease. 
- “Dillon, Boyd, 


corporation, for appellants, Sessions, 
Inc., a California Corporation; Wil- 
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mento Regional Solicitov’s Office, for 
Vyola Olinger Ortner, Joseph Patrick 


‘Patencio, and menty: Olinger, appellees. 


OPINION BY ADMINISTRA- 
TIVE JUDGE WILSON IN- 


| TERIO BOARD OF INDIAN 
- APPEALS 


The above-entitled matters come 
before this Board on appeals timely. 


filed and taken by Sessions, Inc., 


hereinafter r eferred to as appellant, 


_ DECISIONS 
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from decisions of the Area, Director, 
Sacramento Area Office,, Bureau of 


Indian Affairs, canceling three of 


its long-term business leases. Three 
separate appeals. are actually In- 


volved herein. However, in the fur- 
therance of justice and in order to. 


expedite disposition of the appeals 
and on the basis that the legal and 
factual issues are common. to all, the 
appeals involved herein are soined 
and are hereinafter referred to as 
appeal. | 

The appeal involves the cancella- 
tion of three of seven leases, PSL-— 
38, Contract No. 14-20-0550-808 ; 
PSL-86, Contract No. 14-20-0550- 
805; and PSL-41, Contract No. 14- 
20-0550-809, on trust allotted lands, 
acquired by the appellant’s prede- 


cessor 1n interest, Rancho -Trailer. 


Park, Inc., on April 11, 1960, from 
the three separate Indian owners, 
Vyola Olinger Ortner, Joseph Pat- 
rick Patencio and Larry Olinger. 
The leases contain identical cove- 
nants and differ only as to the rent 
(each lessor was to receive a vary- 
ing rent on a percentage basis), de- 


‘scription of the lands, parties, and 


the value of the improvements to 
be placed upon each individual par- 
cel, All three of the leases involved 
herein became effective upon ap- 
proval by the Secretary of the In- 
terior on J anuary 27, 1961. | 

The dispute centers on Articles 
~%, 8 and 11 of Lease No. PSL-33 


and Articles 8 and 11 of Leases, No. 
PSL-36 and PSL-41 which in their 


pertinent pane provide: 


OF THE. DEPARTMENT. OF THE INTERIOR | 


[81 I.D. 


7. IMPROVEMENTS 


Asa material part of the consideration 


for this lease the lessee covenants and 
agrees that within five (5) years after 
the date of approval of this lease, Lessee 
shall have completed construction of per- 


manent improvements ou the leased prem- 
—ises at a cost of and having a reasonable: 


value of THREE HUNDRED THOU- — 
SAND DOLLARS ($300,000). 

Improved trailer spaces on the leased 
premises at the date of approval of this: 
lease shall be considered as part of such 


required permanent improvements with: — 


a value of FIFTEEN HUNDRED DOL- 


LARS ($1500) for each such improved 


trailer epace: 


8. GENERAL PLAN AND DESIGN 


Within two (2) years after the approval 


of this lease, the Lessee shall cause and 
be prepared and submitted to the Secre- 
tary for approval, a general plan and 
architect’s design for the full improve- 
ment and complete development of the 
entire leased premises. The Secretary 


_ shall not unreasonably withhold approval 


and shall either approve or state his rea- 
sons for disapproval within thirty (30) 
days after said plans are. presented to 
him by the Lessee. 


11. COMPLETION OF DEVELOPMENT 


It is understood and agreed that the — 
Lessee will complete the full development 
and improvement of the leased premises 


‘in accordance with the general plan and 


architect’s design, approved in accord- 
ance with Article 8, above, within five 
(5) years from the date of the approval 
of this lease. If full improvement. and 
development as specified is not completed 
within that period of: time, the Lessee 
covenants and agrees that, at the request 
of the Secretary, Lessee will enter into 
an amendment of this lease, deleting 


from the leased premises those portions — 
thereof not fully i improved and developed. 


In the event that a portion of the leased 
premises are so deleted, the aggregate 
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minimum and percentage rentals under 
this lease and the leases of the six con- 
tiguous parcels set out in Article 1(b) 
hereof shall not. be decreased, put such 
ageregate minimum and percentage rent- 


als shall be reapportioned among the less- 


ors on the basis of the comparative values 
of the lands remaining on this lease and 
the leases on the six. contiguous parcels. 
For the purposes of this reapportionment, 
the value of the leased premises herein 
described shall be (FOUR HUNDRED 
AND FIFTY DOLLARS ($450) per 
front foot for South Palm Canyon Drive 
frontage, to a depth of two-hundred and 


fifty feet. (250’) and SEVENTY- FIVE 


HUNDRED DOLLARS ($7500) per acre 
for the remaining area—Lease No. PSL- 
33) 3 - 
DOLLARS ($7500) per acre—Lease No. 


PSL-36) ; (SIX THOUSAND DOLLARS. 
($6000) per acre—Lease No. PSL-41). 


Lease No. PSI-33, 
Vyola Olinger Ortner, Palm 
Springs Allottee No. 4-and Rancho 
Trailer Park, Incorporated (Ses- 
sions’ predecessor in interest), cov- 
ers a five-acre tract described as 
the NI,ZNEI,ZSEY,SEI, see. . 22, 
T.4 5S. R. 4 E., San Bernardino 
Base and Meridian, Riverside 
County, California. Lease No. PSL-~ 
36, between Joseph Patrick Paten- 
cio, Palm Springs Allottee No. 17 
and Rancho Trailer Park, Incor- 
porated (Sessions’ predecessor in 
interest), covers a five-acre tract 
described as the SI44SW1I,NEY, 
SE, sec. 22, T. 458., R. 4 E., San 
Bernardino Base and Meridian, 
Riverside County, California. Lease 
No. PSL-41, between Larry Nor- 
man Olinger, Palm Springs Allot- 


(SEVENTY-FIVE HUNDRED 


between 


ments. 


LEASE NO..: 
LEASE, NO. Sd ol 


tee No. te oa! ede Trailer 
Park, Incorporated (Sessions’ pred- 


ecessor in. interest), covers a 7.5- 


acre tract described: as the N% 


NWUSEYSEY, SEYNWY,SEY, 
SEY, sec. 22, T. 4 5, R. 4 EB, 
san Bernardin Base’ and Meridian, 
Riverside County, California. 


In brief, the leases in question re- 
quired: the appellant to fully de- 


velop and.improve within five years 
from January 27, 1961, the leased - 


premises which were then used as a 
trailer park. To this end, the lease 
terms provided that appellant was 


to submit within two years from 
January 27, 1961, to the Bureau of 


Indian Affairs as representative of 
the Secretary of the Interior for ap- 
proval, a general plan and. archi- 
tect’s design for permanent im- 


provements. The plan, if approved; 


required construction of the im- 


provements to be completed by 


January 26, 1966. 
The appellant on January 24, 


1962 , requested a one-year extension 
of time in which to submit the gen- 


eral plans for the full development 
of the leased premises. The request 
was denied by the Palm Springs . 
Office. of the Bureau of Indian Af- 
fairs: Again on December 22, 1962,. 
the appellant requested a year’s ex- 
tension for the submission of the 
general plans. The Palm Springs 
office recommended approval of the 
extension through modification of 
the leases by supplemental agree- 
Notwithstanding negoti- 


— 


654° DECISIONS OF THE 
ations regarding the foregoing re- 
quest, no plans were submitted up 
and through February 11, 1966. F'1- 


nally, on March 24, 1966, ope 


submitted: to the Bureau of Indian — 
Affairs two proposed plans for de- 


velopment of the leased premises. 
The plans were unacceptable to the 
appellees and the Bureau of Indian 
Affairs since they did not meet the 
requirements of the leases for the 
full development of the . leased 
‘premises. No plans appear to have 
been submitted thereafter by the 
appellant. After much fruitless 


negotiation among the parties con-— 


cerning the obligations under the 
proposed plans and the leases the 
appellees separately requested the 
Bureau of Indian Affairs to.proceed 
with cancellation of the. leases. — 
[1] The record regarding each 
lease further indicates that the Bu- 
reau of Indian Affairs pursuant to 
95 CFR 181.14 by letters dated Sep- 


tember 24, 1973, December 12, 1972,. 


and March 15, 1973, gave the appel: 
lant ten days in which to show cause 


why the subject leases should not be 
canceled for alleged defaults under — 


Articles 7—IMPROVEMENTS, 


8—GENERAL PLAN AND DE-- 


SIGN, and 11—COMPLETION 
OF DEVELOPMENT of Lease 
~ No. PSL-33; and Articles 8 _GEN- 


FERAL PLAN AND DESIGN, 


and 11—COMPLETION OF DE- 
VELOPMENT” of Tenses, No. 
PSL-36 and 41.0 | 


In response to the show-cause let- . 


ters as to why the leases in question 
should not be canceled, the appel- 


lant in essence alleged ” that it had 


DEPARTMENT OF THE INTERIOR 


£81 LD. 


(1) completed construction of per- 


‘manent improvements in the reason- 


able amounts indicated inthe respec- | 
tive leases (2) it had submitted al- 
ternative plans to those submitted | 


on March 24, 1966, but that the Bu- -3 


reau of Indian Affairs failed to ap- 


prove or disapprove the plans and 


that the appellees had rejected the 


plans without good cause’ (3) the. 


appellees had waived: any rights to 
require submission of plans or the 
further development of the property © 


‘by the acceptance of rent for the 


past seven years and (4) the appel- 


lant has been precluded from de-- 


veloping the property by the refusal 


of the appellees to cooperate. in the 
| ‘development of the property and to 
join in the dedication of Belardo 


Road required by the city of Palm 
Springs as a condition to further 
development. The Bureau found the 
foregoing reasons or allegations In- 
adequate. and so Bava the ese 7 


Jant. 


_ Thereafter, ey dates of J anu- 


ary 22, 1974, March 26, 1973, and 


April 20, 1973, the appellant was 
advised of and given 60 days in 
which. to cure the alleged defaults 


under Articles 7, 8 and 11 of Lease 
No. PSL-83 and Articles 8 and 11 


of Leases, No. PSL-36 and 41. Fail- 
ure on the part of the appellant to 
cure the violations within the 60-day 
period caused the Bureau of Indian | 
Affairs to order cancellation of the 
leases effective as of April 2, 1974, 
asto PSL-33, May 3, 1973, and June 


28, 1978, as to PSL-36 and PSL-41. — 


The appellant from said cancella- 
tions filed timely appeals setting 
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| forth: the fSilowing reasons or con- 


tentions why the leases in question 
should not be terminated or can- 


celed : 


AS TO PSLI-38: 


1. Sessions, Inc., submitted plans and de- 
signs for the improvements of the leased 


premises that have neither been ap- 


proved nor disapproved by the Secretary 


and his subordinates. 


_ 2. Sessions’ obligation to redevelop. the i 
lease: PSL-83 is excused by the refusal 


of one-or more of the Indian lessors to 
approve plans and designs for the rede- 

velopment of Rancho Trailer Park and 

grant the dedication of city streets re- 
- quired for the development. . 

3. The Secretary. and the lessor: by having 

accepted the rent held under lease No. 
PSL-33, have waived Sessions’ obliga- 

tion under the lease to complete the de- 

velopment of the leased premises. 

4. It would be an unjust result to for- 

feit lease PSL-83. 

AS TO LEASES PSL-36- AND 41: 


“iL. Sessions, Ine., has complied with its 
development. obligations | under Articles ‘ 


‘T (sic), 8-and 11 of the lease. 
2. Sessions, Inc.; has submitted plans and 
designs for the mobile home spaces on 


PSL-36 and PSI-41 that have neither — 


‘Deen approved nor disapproved by the Sec- 
retary aud his subordinates, 
3. Sessions’ obligation to redevelop lease 


PSL-36 and PSL-41 is excused by the re- 


fusal of one or more of the lessors to 


approve plans and designs for the rede- 
velopment of Rancho Trailer Park and — 


grant the dedications of city streets: re- 
quired for the development. 


4, The Secretary and the lessor, having. 
accepted. the rent called for under lease 
No.. PSI-86 and PSL-41, have waived Ses- 


sions’ obligation under. the lease. to com- 


plete the development of the leased prem: 


ises, | 


~ lant, 
noncompliance under Article 11 of 


5. It would be an ‘unjust result, to forfeit 


leases PSL-36 and PSL-41. 


Considering the Bureau of In- 
dian Affairs’ reasons for canceling 


the leases and the appellant’s con- 


tentions hereinabove set forth op- 


- ~ posing the cancellations, it is quite 
apparent that nonp erformance of 


Articles 7, 8 and 11 of PSL-33 and 


Articles 8 and 11.of PSL-36 and 41 


is claimed by the appellees while ap- 
pellant claims waiver of perform- 
ance. In short, appellant contends it: 
is not in derail of its obligations 
under Articles 7, 8 and 11 of Lease 
PSL-33 and 8 and 11 of Leases | 
PSL-36 and 41 because the Secre- 

tary and his subordinates did not 
take any action with respect to the 
alleged plans submitted by appel- 
lant 1 to the Bureau of Indian Affairs 
and the appellees as required by 
Article 8 of the leases. The appel- 
accordingly, attributes its 


the leases on the Secretary’ s failure 
to act on the alleged plans under | 
Article 8 of the leases as submitted 
on March 24, 1966. The alleged 
plans, among other things, required 
that the appellees dedicate part of 
their land to the city of Palm. 
Springs for widening and extend- 
ing certain streets through the mid- 


| le of the leased premises. 


_ We find. nothing in the leases re- 
quiring the dedication as a require- 


ment of the development of the 


premises. ‘Since. ‘the dedication 
would require a substantial amend- 


6 56 


ment to’ thé ieisee it must be con-_ 


cluded that the Bureau of Indian 


Affairs was not required to approve 


or disapprove the alleged plans since 


it was not one to commercially de- 
velop the property within the terms’ 
of the leases. Moreover, refusal by — 


the appellees to dedicate their land 
could hardly be deemed arbitrary 


or unreasonable since the dedication — 


would possibly destroy for all times 
the future use of the Property for 
commercial purposes, 

- In the absence of an approved ex- 
tension, although requests had been 
made, of the period for submission 
of the plan and architect’s. design 
under Article 8 of the leases, the 
Board. finds that appellant was in 
default thereof as of J anuary 26, 
1968. 

_ Furthermore, the due aie for the 
performance of the obligations 
under Articles 7 and 11 of PSL-33 
and Article 11 of PSI-86 and 41 in 
accordance with the approved gen- 
‘eral plan and architect’s design was 
January 26, 1966. In the absence of 
an approved extension, and the 
failure to complete the improve- 
ments by that date, the Board fur- 
ther finds appellant was in default 
‘as to those articles. 


. The appellant’s argument or con- 


tention that the performance of the 
obligations imposed by Articles 7, 8 
and 11 of PSL-83 and Articles 8 


and 11 of PSL-86 and 41 was 


waived by the appellees’ continued 
acceptance of the rentals without 
requiring performance of the obli- 
gations or instituting action to ter- 
-minate the leases is unacceptable. 


| DECISIONS: ‘OF THE DEPARTMENT oe THE . INTERIOR 


181 LD. 


"Appellant i in support of the fore: - 
going contention cites. and relies 


heavily on the case of Kern Sunset 


Oi Company v. Good Roads Ou 


Company, 6 P. Od 71, 214 Cal. 435 


(1981) as being the law applicable - 
in this case regarding waiver and 
forfeiture wherein the court on page | 
44.0, thereof stated : | 

“The acceptance of rent. by: the landlord 


from the tenant, after the breach of a 
condition of the lease, with full knowl- — 


edge of all the-facts, is‘-a waiver of the 


breach, and precludes the landlord from 


declaring a forfeiture of the lease by rea- 


son of said. breach. This is the general 
rule, and is eons by era author- 
ity. * ok * : 

While it is a serenally stated ae 
that acceptance of rental by the les- 
sor after the lessee’s breach implies 


a waiver of that breach, this con- 


cept, involving the knowing relin- 
quishment of a right, is a matter of 
intent which necessarily depends on 
the factual circumstances of each 
case. Jose v. Iglesias, 462 F.2d 214, 
216 (9th Cir. 1972) ; In Re Wal-Low 
Cafeterias, Inc. 95 F.2d 306, 309 
(2d Cir. 1988), cert. denied Wal- 
Low Cafeterias, Inc. v. 650 Madi- 
son Avenue Corporation, 304 U.S. 
567 (1988). Thus “acceptance of 
rent is evidence to be considered by 
the trier of fact but it is not neces- 
sarily conclusive.” Jose y. Iglesias, 


supra at 216; ef. Bledsoe v. United 


States, 349 F. 2d 605, 607 (10th Cir. - 
1965) ; Smith v. United States, 113 — 


F.2d 191, 193 (10th Cir. 1940). 


[2] In the appeal at bar, the rec- 
ord indicates. negotiations among 
the parties continued for several 


years after the appellant defaulted 
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in, it anuary 1966. The second fur- 
ther indicates during that time sev- 
eral options being considered were 


whether appellant would pay an in- 


creased rental, proceed with full de- 
- velopment based on new, long-term 
- leases, or surrender the premises to 


the appellees. Under these cireum- 


stances it must be concluded that the 
appellees did. not conduct them- 
selves so as to permit the conclusion 


| that they had waived appellant’s 
‘defaults nor had they intentionally 


waived the defaults in question. — 
Under very similar and like cir- 
cumstances as in the matter herein, 
in the case of Sessions, Inc. v. Mor- 
ton, et al., 348 F. Supp. 694 (1972), 
apfirmed in Sessions, Ine. v. Morton, 


et al. 491 F. 2d 854 (9th Cir. 1974), a i. e Se oF 8 
ESTATE OF NOCTUSIE. (WILLIE) 


the point found that acceptance of 


rentals by the lessors did not effect 
or constitute waiver of defaults. 
‘The lease there under consideration — 
(Lease No. PSL-87), like the three’ 
leases on appeal herein, was oné of = 


the original group of seven. Indian 
leases on the Fala Springs Reserva- 
tion. . : 

_ In view of ies reasons | feet 
above stated, this Board finds no 
compelling ieuons to disturb the 
Area Director’s decisions of April 


9, 1974, May 3, 1973, and June 28, _ 


| 1973, canceling noe PSL-33, 
PSL-36 and PSL-41, and his de- 
cisions should be ence. | 


NOW, THEREFORE, pursuant 


to the wathority: delegated to the 
Board of Indian Appeals by the 


Secretary of the Interior (211 DM 


13.7, issued December 14, 1973) and 


wos 


43 CFR 4..1 1(2), the asticions of sie 
Area Director dated May 3, 1978, 
June. 28, 1973,.and April 2, 1974, 
canceling ee PSL-33, PSL-36 es 


and PSL-41 be, and the same are 


hereby AFF IRMED and the ap- 
peal herein is DISMISSED. | 


This decision | is final = the De- | 
partment. | 7 


ALEXANDER H. Wirsow, | 


| Adminis trative J Mage 


Wr CONCUR: 


. Davip J. McK, 
Chief Administrative Sioe. ; 


MircHey J. SaBpacH, 
Admimstratwe Judge. 


WHIZ (DECEASED YAKIMA ¥ 
- ALLOTTEE No. 124-3112) 


3 IBIA 161. te . 
Decided N ovemb er I 9, 1 ork 


“Appeal: from an order affirming will 
and decree of distribution. — | 


Affirmed. ~- oe | 
1. Indian Probate: Wills: Testamen- 
tary Capacity: Alcohol—425.28.1 _ 

Evidence that decedent was a chronic 


alcoholic, but fails. to establish that — 
decedent had suffered damage to his brain _ 


to the degree that his memory or ability 


to reason was affected, or which fails to 


establish that he was intoxicated at the 
time of executing his will, is insufficient 


to rebut the testimony of attesting wit-. 
nesses concerning the testamentary. 
eapacity of the deceased. a , 


. 2. Indian Probate: Wills: Undue In- 


fluence: Failure to Establish, Oners 
tunity—425.30.2 


- Undue influence is not new when the 


mere opportunity existed for the exercise 
of influence upon the testatrix. | 


APPEARANCES: Tim Weaver. of 


Hovis, Cockrill and. Roy for William _ 


Austin Whiz, Jr. , appellant; C. Montee 


Kennedy and Owen M. Panner of Pan- 
ner, Johnson, Marceau and Karnopp for 
Arlene Katy Smith, Zelma Lee Smith, _ 


Mona Laverne Smith and Joseph ite 
ey Smith, appar 


OPINION BY saciiis, 


TIVE JUDGE WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 


The record indicates the above-— 


entitled matter came on for rehear- 


ing before Administrative Law _ 
Judge Robert Snashall on Septem- 


_ ber 11, 1973, From the evidence ad- 
- duced therein the Judge on Octo- 


ber 9, 1978, affirmed, with minor 


modifications, his order of Decem- 

ber 8, 1972, wherein he approved 
~ Noctusie (Willie) Whiz’s last will 
and testament dated March 24, 1971. 


William Austin Whiz, Jr., herein- 7 


after referred to as appellant, 


through his attorney, has appealed. 


to this forum the said order of Octo- 
ber 9, 1973. 


The document in uae as in- 


dicated by the record, was executed 


by Noctusie (Willie) Whiz, herein- 

after referred to as testator, on — 

_ March 24, 1971, at Madras, Oregon, 
in the law offices of Rodriguez and 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR ~ 


[81 LD. 


"Albright. With the exception of a 
one-dollar bequest to the appellant, 
' the residue of the testator’s trust 


estate is devised in equal shares to. 
his four grandchildren, Arlene 


Katy Smith, Zelma. Lee Smith, 


Mona Laverne Smith, and Joseph 


Sidney Smith, being children of the 


testator’s prior-deceased_ eee 7 
Ramona Smith. = | 

The appellant, as basis for his ap- | 
peal, alleges that the testator lacked 
testamentary capacity to execute the 


last will and testament dated March — 


24, 1971, and that said will was the 
result of undue influence exerted by - 
one Alvis Smith, Sr., ee as 
executor under the will. 

A careful review of the record 
clearly indicates appellant’s conten- - 
tions as hereinabove set forth are en- 
tirely without merit. 

. There appears to be no dispute 
that.the testator was chronically ad- 
dicted to the use of alcohol for-the 
greater part of his adult life as ap- 
pellant contends. However, the ap- 


pellant has failed to establish that 
_ the long and continued use of alco- 
hol resulted in 


‘damage to his 
[testator’s] brain to such a degree 
that his memory or ability to rea-_ 
son was affected or impaired. More- 


over, the appellant has failed to — 


establish that the testator was In- | 
toxicated on the date the will. was. 


executed. The testimony of the 


scrivener and the attesting witnesses. 
clearly indicates the testator was 


not: under the influence of any. in- 


toxicating liquor on March 24, 1971, 


the date on which the will was ex- 


ecuted. 
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— ft] The peer er has con- 
sistently held that a showing of a 


state of habitual drunkeness of itself , 


_ does not constitute testamentary in- 
capacity. Estate of Amelia Keyes 
Abbott Viramontes ‘Walker, IA- 


1339 (April 5, 1966), affirmed, 


Simons v. Udall, 276 F. Supp. 75 
~ (D. Mont, 1967 ), Evidence. that a 


decedent was a chronic alcoholic, but 
_ fails to establish that the decedent — 
had suffered. ‘damage to his brain to - 


the degree that his memory or abil- 
ity to reason was affected, or. which 
fails to establish that he was intoxi- 


-eated at the time of executing his 
will, is insufficient to rebut the testi-- 


mony of attesting witnesses con- 


- cerning the testamentary capacity.. 


of the decedent. Estate of William 
. Bigheart, Jr., [A-T-21 (August 8, 
1969) and [A-T-91 (Supp.) (Sep- 
_ tember 4, 1969). In the Estate of 
Joseph Garvich, A-24205 (Novem- 
ber 5, 1945) the ‘Department held 
that. if a. testator, who was almost 
continuously under the influence.of 
alcohol during the period before 
making his wil, was sober at the 
time of making the will, he was 
~ competent to devise his property as 


he saw fit. See also Estate of John 
| 1 IBIA 8, 77% I.D. 268 


J. Akers, 1 
(1970), affirmed, Ahers v. Morton, 


838 F. Supp. 184 (D. Mont. 1971). 
[2] The appellant’s contention 
; iS & Tes : ae CONCUR: 
influence is clearly not substantiated. es 
‘Madsen J. ieaeanen a 


a ink the will was a result of undue 


by the evidence, At most, the evi- 


_ dence ‘in the case at-bar establishes — 


mere opportunity for exertion of | 
undue influence and suspicion on the 


part of appellant. that such influence 


was exerted. Mere opportunity of 
undue influence and suspicion 
thereof is insufficient to invalidate a 


will. Estate of Conrad Mausape, - 


IA-T-14 (December 13, 1968) ; 
Estate of Otto Litéleman (Lame 
Woman) , [A-T-25 (June 5, 1970). 

Considering the record as. pres- 


ently. constituted, the Board finds | 

_ that the.appellant has clearly failed 
_ to come forth with.any evidence to 
support his contentions regarding © 
lack of testamentary capacity and 


undue. influence. Accordingly, the 


decision of. October 9, 1973, should 
‘be. affirmed and the appeal ae 
missed. 


NOW, THEREFORE, by virtue 


of the authority delegated to the 


Board of Indian. Appeals: by: the 
Secretary of the Interior, 48 CFR 


4.1, the decision of the Administra- 
tive Law Judge issued October 9, 

1973, in the estate herein be, and the 
same is HEREBY AFFIRMED — 


and. the. epost. herein is DIS- : 
MISSED. | 


This decision i is final for the De- - 
partment. | 


a es Wuson, - 
» Administrative J miee : 


Administrative Judge. 
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—— 

3 BIA 167 
“Decited Ny ovember 20, 1974 


| This. is an 1 order ‘of cena os an. _Ad- 
ministrative Law Bs udge to correct error 


by the conduct of new and further pro- 


ceedings. et 
- Docketed ‘and temanded. 


1 Taaien Probate: Seeretary s Author 
ity: a cl 0. 


Where it. becomes. necessary, the seers: 
tary may in the exercise of his supervi- 
sory authority reserved in 43 CFR, 4.5, 


assume original jurisdiction ofa ‘pending 


Indian probate, to correct an ‘error of 
omission which occurred after the enact- 
ment of a statute ‘and ‘prior to the pub- 
lication of appropriate. regulations, and 
he may remand the case to an Adminis- 
trative Law Judgé for further proceed- 
ings. - pe a nr 


2. Indian Probate: Generally ~100. 0. 


: proceedings under. the gesulationa: in 48 


CFR Part 4,. Subpart D §$§ 4.300 et seq. 


"89 FR. 31636, August 30, 1974, published 
to implement the Act of September 29, 


1972 (86 Stat. 744), relative to the right ~ 
(86 Stat. 44) was entitled: 


of a tribe to purchase lands of unenrolled 


heirs of deceased members of the Nez 


Perce Tribe having less than 4 blood of 


the Tribe are matters of probate, and they. 
aré not matters which dre:the subject of _ 
appeal from decisions of administrative 

officers of the Bureau of Indian: Affairs: ~ 
to be decided under the delegation of  : 
authority contained in:the“December 14, 
1973 amendment of: the: Departmental 


Manual appearing at 211 DM 13.7. 


DEPARTMENT. OF. 'THE-. INTERIOR 


- £81 LD. 


ESTATE OF PETER VALLEE . 3. Indian Probate: Rehearing: Plead- 


ing, Timely Filing—870. 1 


Where the Nez Perne Tribe has indicated: 


its intent to take the interests of the heirs: 


who are not enrolled in that’ ‘Tribe, under 


authority of: the Act of September 29, 1972 
(86 Stat. 744), the order determining the: 
-heirs of the decedent does not terminate 


probate under said Act, further. proceed-. 


ings being necessary. for determination 


of the fair ‘market value, and when for 
lack of such further proceedings, the time 


for filing a petition for rehearing does not 
begin to run upon entry of said order: 


except as to those issues of. heirship and. | 


| the like decided in the order determining: 
heirs, | 


arrhisans m David C. Vallee, pro. 


ae - 


OPINION BY CHIEF 
ADMINISTRATIVE 
SUDGE McKEE 


INTERIOR BOARD OF 
INDIAN APPEALS 


Peter Vallee, an unallotted, un- 
enrolled Indian of the 
d'Alene Indian Reservation No. N— 

1056 died intestate possessed of 
trust or restricted property on’ the 


Coeur 


Nez: Perce Reservation. i in Idaho ¢ on. 


October 21, 1968. 


The Act of September 29,. 1972: " 


Lo provide with respect - the. inhér ies! 
of. interests: in restricted. Or trust land: 
within the Nez. Perce. Indian. ‘Reserva- | 
aes and for. other purposes, ss 


» Section 4. of f the Act is is as: follows: 


“Phe provisions of this ‘Act, shall ‘apply 


‘to. all estates: pending before the Bx-- 
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aminer ine Inlieritance on- a date of 
this. Act. and. to, all. future | estates, but 
- shall not apply to any, estate heretofore 
closed, 


Peter Vallee was pending ‘before 
_ Administrative Law: Judge Elge 


(formerly Examiner of Inherit-— 
ance),and on June 6, 1973, the order. 


| determining heirs in the estate was 
- entered. Therein it was determined 


that David:Charles. Vallee, the ap- - 


-pellant herein, Joan Vallee Villegas; 
of the Coeur d’Alene Reservation, 


Theresa Vallee Buffalohead, of the 
Peter B. 


- Coleville Reservation, | 
Vallee, Jr. and Michael Dean Vallee, 
both .of the Coeur d’Alene Reserva- 
tion, children of the decedent, each 


inherited a 2/15 interest of the de-— 
lands -on the leas Perce © 


cedent’s 
‘Reservation. - 


‘On August 23, 197 3, fie reer | 


| teats Law J. cde prdered distribu- 
_ tion of all. of the decedent’s estate, 
except those interests on the Nez 
Perce Reservation. passing ‘to the 
above- -designated heirs. The Judge 
thereby’ ‘retained jurisdiction of 


those lands pending a determination - 
of the rights of the Nez Perce Tribe 
under the Act of September 29, 
1972, supra, to'take the same under 
_ the: tribal resolution. of August 31, - 
1973, upon. full payment of the fair 


| market value.to.the. Superintendent 


on, behalf of the said heirs. “Accord- 


ing ‘to the probate inventory, the de- 


- Gedent'' died ' ownlng an undivided 


14 interest in:a portion of the ‘allot- 


ment of Sophia Thomas, allotment 


fal ve i at the re: was a 
proved, the probate of the estate of - 


No. 838, decenbed a as fie 2. sec. es Tt 
36 N., R..1 W., Boise Meridian, 
Taaho: “containing 86. 6 acres more. or — 
less. This property was.there shown > 


- to. have an, estimated value. of | 
$10,000. | 


rPherentiar on Ja anuary mee 197 ye 
upon a full : appraisal by the Bureau 


of Indian. Affairs, Area Chief Ap- 7 
praiser' Richard’.C. Swanson, the. 


property was’ assigned a value of — 
$8,000 as of the date of the dece-_ 
dent’s ‘death: on October 21, 1968. 


David .C.: Vallee objected to .this 
value declaring it to be less than the 
fair market value as it is required to 
be determined :by the statute. He 


went so far on March 28; 1974, as to 


file an. action in United States ‘Dis- 
‘trict Court for the Eastern District 
of Washington, entitled David, C. 
Vallee, Plaintiff v. Bureau of Indian . 
Affairs and Nez Perce Tribe, Civil 
Action C-74-77, seeking relief from 


the alleged low appraisal. This ac- 


tion is still pending, but it is pre- 
‘sumed to be subject to dismissal for 
-failure to exharist ‘administrative 
remedies. - : 


Ther cha on ac 4, 197 4, ‘the | 


Bureau of Tndiay Affairs again ap- 


praised the property as.of October 


21, 1968, the date of the death of the 
decedent, and. valuéd.it at $9,800'to _ 
which the said: David'C. Vallee also 

objects. “Proceedings to this. point 
are interlocutory. only. | 


-f2,3]-Under proceduties then ere 7 


‘llowed cwithout the guidance :of 


regulations; the. money for:-a:.%45 
portion of the decedent’s 14 interest ~ 
in allotment No. 838 was preemp- - 
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torily transferred by the Superin-_ 


tendent without any order or di- 


rective from the tribal account 
moneys in his control to the individ- 
‘ual accounts of each of the five heirs 


whose interests were subject to tak- 


ing by the Tribe. The fair market 


value has never been “determined | 
by the Secretary” as required by the 
statute. The matter was appealed to. 
the Board of Indian Appeals as an. 


3 appeal from the decision of an ad- 
‘ministrative officer of the Bureau.of 
Indian Affairs under 211 DM 13.7 
- as amended December 14; 1978. 
‘In the meantime, new ‘regulations 
Splodisating the Act of September 
29, 1972, supra, were published on 


\August 80, 1974 (89 F.R. 31635) ef- 


fective in 30 days. It is determined 
here that the said Act does not pro- 
vide for the determination of fair 
market value as an administrative 


action of the Bureau of Indian Af- 
‘fairs. Fair market value is a deter- | 


mination to be made by an Adminis- 
trative Law Judge upon agreement 


of the parties, or if no agreement. 
can be reached, then after a hearing. 


held in conjunction with the: per- 


7 formance of his probate pada: 


tion 
- The nding’ 1s aus that the heit’s 


- of this decedent have been deprived _ 
43 CFR 4.1 this matter is RE 


MAN DED to Administrative Law 
Pr udge Elge for further proceedings 


of due process in the determination 


of the fair market value of the in- 
terests in the lands on the Nez Perce 


Reservation, and further, that such 
- due process may now-be afforded to 
them by following the procedures 


set forth in 39 F.R. 31635, supra, 
adding to. 43 CFR Part-4, new sec- 
aay | lished i m 20 FR. 31635 ene 4 


tions 4, 300-4. es 


DEPARTMENT OF THE INTERIOR 


faye 


Itis further noted that on LJ uly 18, 
197 3, subsequent to the entry of the 


order determining heirs the inven- 


tory of the Nez Perce land was mod- 


ified to include an omitted interest. 


It is shown that in addition to the - 
land included in the ‘probate i inven- 


tory at the date of death, the dece-_ 
dent was the owner of an amdivided 
Y% interest in Nez Perce tract No. 
182-M147. described as the N% 
SEY, SWI,SEV, sec. 7, T. 36 N., 
R. 4 W., B.M. containing 120. acres 


more or less. However this land was _ 
not assigned a value, and themodifi- _ 


cation of the inventory was not con- 


sidered by the Nez Perce Tribe at 
the time it filed its selection of land 
interests to be taken. from the heirs | 


under the Act of September 29, 1972, 


supra. Any further proceedings in 
this probate relative to the deter- 
mination of the fair market value 
and the disposition of those inter- 
ests passing to the ineligible heirs — 


should include all of the land lo- 
cated on the Nez Perce Reservation - 
owned | by the decedent at, the e time 
of his death. | 


‘under 


NOW, THEREFORE, 


and by virtue of the authority con- 


tained in the delegation of Decem- 
ber 14, 1978 (211 DM 13.7 ) and in 


according to the findings herein, 
and issuance ofa decision final: for - 
the Department unless appealed 
pursuant. to the. regulations pub- 


‘Bid Award—Contracts: 
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_ OF HARRIS-INTERTYPE CORPORATION) 
cera OE November 22, 1974 3 


"This decision 3 is final for this pro- 
ceeding. VEE 


- Dien J. MoKxn, 
“@ hie f Adminis trative J oe 


Wer CONCUR: 
rc H. Sees : 
Adminis trateve Jud Lge. 


Maes J. Sanaae, sas 
Administrative J ude. ssa 


| APPEAL OF. “HARRIS. SEYBOLD 
COMPANY (A DIVISION OF HAR- 
_RIS-INTERTYPE he ae atl 


TBCA-101 74 


"Decided November 27, 1974 : 


“Cauttact No. 14-08-0001-13086, Five- 
color offset, sheet-fed lithographic 


Ieintng press, U. 8. Soe puke 
“Granted. 


| L ‘Contrainti Formation id Validity: 
Construction. 


Contracts: ‘Disputes. and ‘Remedies: : 
Equitable Adjustments : 


‘Where under a ‘contract’ for a piinting 
press a contractor. is required to furnish 
a device. known. as.a@ punch in ‘order to 
‘meet its alleged contractual obligation 
and ‘Where “the evidence of record: shows 
that, the punch was listed’ as an optional 
item. of equipment in: ‘the descriptive. lit- 
erature accompanying the bid upon: which 
the contract was based, the’ Board de- 
-termines the contract price should be 


equitably | adjusted to reflect the furnish- . 


ing of the punch. 


565-384—75——8 


terms: 


APPEARANCES: ‘Mr. Paul I. Schafer, 
Federal . Government Sales Managey, 
Washington, D.C., for appellant ; Mr, 
Thomas A, Darner, Department Coun- 


: sel, Washington, D. Oss for ene mover: 
ment. - 


‘OPINION BY CHIEF ADMIN. 


ISTRATIVE JUDGE McGRAW 


J NTERI OR BOARD ‘OF 
¢ ON PRA Cc is APPEALS” 


The question presented oy this 


iene is whether the contractor is 
required to supply a device called 
‘a punch * in order to fulfill its con- 
tractual obligation. to: the Govern- 
ment for a printing press. | 


The invitation for bids. and the 
feuitng contract? describe the 
printing press. in the. son Owne 


A. For furhdshinth delivertag; install-- 


“in g and demonstrating the satisfactory 


operation of a five-color offset,: ‘sheet-fed | 
lithographic: printing press in accordance — 


‘with the United States Department of _ 
‘the Interior, Geological ‘Survey Specifica~ . 
tions listed :in-Part IV *-# ae: ee 


“In denying the contractor’ Ss niin 


a furnishing the punch. was not 
Part: of the contractual .obligation 


1The. ‘punch ie - separate. tool Which. fs 


mot normally, located, where the press is (Tr. 


17), Ninety-five percent of the’ presses de- 
livered by- appellant are: not’ Laas in ORSUnGs 
tion with’ a punch: (£r.: 21)... 

2 Item 1. All references to fone. are. Pe ‘those 
contained in the appeal. file. The contractor 
bid the sum of $735,208.16 for -the~job. De 
ducting trade-in allowances. offered : the. Gov- 


‘ernment :for four: offset presses ranging from 


14 to:22 years.old, the: net price for perform~ 
ing the contract work called | ‘for was in the 
amount of. $673,708, 16. 
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assumed by the bid submitted, the. 
“Para- | 


contracting officer cited * 
graph 19 of Part IV * which in es- 
pecially ae part reads as 
follows: _ 


#8 finetoiets shall come equipped. 


with a system (pin or equivalent) to pro- 
vide close registration between units dur- 
ing initial start up. It is intended that 
this system should lessen the total make 
ready time. 


At the hearing the Goveniien 
relied principally on Paragraph 19 
but it attempted to buttress its posi- 
tion by citing and quoting from 
other contractual. provisions. Par- 
ticular emphasis was placed upon 
the language employed in describ- 
ing the press as quoted above (Tr. 
50) and the following language 
from Paragraph 10 of Part TV and 
Paragraph A-6 of Attachment B to 
the contract. (See appendix) : 


10. GENERAL: * * * The press shall be 


. Supplied ‘with all equipment necessary 
for safe and satisfactory operation and 
servicing, * * * (Tr. 50.) 
er x ae a 

A-6 SURVEY SPECIFICATIONS: In 
general, Survey. specifications are ‘in- 
tended to show and set: forth the grade, 
general design, and functional require- 
ments of the desired equipment without 
attempting a complete design. Therefore, 
Such equipment shall be furnished com- 


plete in every respect for performing the. 
specified functional requirements, even — 


though details, features, ete.,. are not 
shown or described fully, or at all, by the 
attendant orawiles or ‘Specifications. aS 
(Tr. 54, 55.) | 


3 ‘Ttenis 8 and 6. p23 

4 See Appendix for pertinent ists fen 
the ‘Specifications mcrueens those from Part 
‘TV. 
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The Government contends that 


without the punch the specified pins 
are useless ® and that the printing 


press will not meet the specification 


requirement to lessen the total make » 
ready time (Tr. 55). While conced- 
ing that lessening the make ready. 


time is the general purpose designed 


to be served by the punch, the ap- | 


pellant asserts that the punch may 


or may not achieve this objective _ 
(Tr. 36, 41). The appellant’s claim 
is grounded principally upon the 
fact, however, that the punch was 
listed. as an optional item of equip- 
ment. in the descriptive literature 
furnished with its bid. (Tr. WE 30- 


| 31, 39. and 77). 


Gove tent witness ‘Rolufs 6 tes- 
tified that he had participated in 


the preparation of the specifica- 
‘tions. It was his testimony that 


when the various contract provi- 


sions are interpreted as an in-— 


5In the letter to the contracting officer of 
November 27, 1973 (Item 5), the appellant 
‘states “* * * knowing your facility normally 
employed a pin register system other than 
Harris’. we did not consider the lack of a 
specific request for a Harris Key Register 


; Punch in -your specifications as significant.’ 
At the. hearing appellant’s witness. Schafer a 
“But my point is knowing that they. 

have the other punches and. another punch 


stated : 


system, it is somewhat impractical for.ugs to 
know whether they are going to use their own 


“punches or someone else’s.. It was. certainly 
‘reasonable for us to assume that they would 
‘use’ their. punch - system and’ adapt it to 
“avhat we ‘were. delivering on the press, which 
is ‘not unusual at all, and would be much more 
economical.” (Tr, 28.). See also Tr. 87, 38. 


°Mr. Larry Rolufs, Chief, Branch of ‘Print. 
ing with the Wastern Region Publications 


Division, United States Geological Survey. At 


‘the time the contract was written, Mr. Rolufs 


-was.a printing officer on the. Staff of the Publi- 
cations Division Chief who wag assigned to 


perform liaison work with the branch of 
contracts. ; j 
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te HARRIS-INTERTYPE CORPORATION) _ 
Dice | November 27, 19th ere 


“toguated whole, ind neh in isolation, 
ote establish. the. requirement for. a 
pm registry. system. that includes 
the. use of .a punch. (Tr. 49-55), g 
The following colloquy with this 
witness - upon : direct examination 
underscores - the. importance: . the 
Government attaches. to the con- 
_cluding senterices of ‘Paragraph 19, 
ear ee i ee 
~Q. Will ‘the press ‘meet’ ‘its functional 
requirement stated: in the ‘specification, 
egistry system. pin, or. equivalent, -with- 
a a: punch? at 
oe No.” wees 

‘ Judge: ‘Lynch » “Would you répeat t that 
question again, please?” 0202... 

q. Will the press meet its tunetional 
requirement of. a‘registry system, pin or 
equivalent, aes pins, | without the . 
- punch? -: ; ; we 
= + abs Th ‘a. narrow “dntorpretation, ‘the 
answer, ‘would be yes. In the interpreta- 
“tion of’ ‘would it meet the ee as 
“constituted, no. | Shay URES tp Pp 

Qu Which: includes lessen: make-ready 
_time? "Pe8- bee a poet 

A Correct. (tr. 5B.) 


The appellant ag no. oeacsanions | 


_ to the specification in the invitation ; 


‘according to their interpretation of 
the. way it was written they. agreed, - 


with it, (Tr. 84). While recognizing 
‘that the 7 ‘in: the: sae ‘were 


sue rc Sunmiaricing: ite. position in ‘oner6 of : the 
claim letters, appellant. states: ‘‘The patented 
“Harris Key Register System’ * * * as under- 
stood and merchandised..by' Harris-Seybold 
Company since its inception, consists of abut- 
‘nent keys:or pins built into the plate. cylinder. 
“To properly prepare. plates. to utilize .these 
-abutment pins,:a.Key .Register Punch. must 
-be employed by the platemaker:: * -* * Since 
‘the: punch is. a separate-tool, it: has -always 


been’: sold. as: a- separate item -and.:is~-not 
included: as :‘a:.-standard:..press ; accessory.” 


« €Item:5.). See also nel, le 


-Jargely, it. not’ entirely, Hardee 
“tional unless'a punch i is employed to 
make holes in the lithographic 
“plates,® the appellant’s - - Witness 
Schafer testified that at the time the 
‘bid was submitted’ the appellant 
knew. the Government had: punches | 
of its own and that these could 
either ‘be used or modified for” use 
with” appellant’s “press” or that 
“punches obtained elsewhere could. be 
“utilized.® Addressing himself to ‘the © 
‘language contained’ in 1 Paragraph 
19, Schafer stated: ae 


| “Tt “says, “The - “press. “shall, come 
équipped. a The press ‘shall come equipped | 
- with’ a ‘system, and it did come equipped 
“With a. system.. It ‘is standard. ‘equipment, : 
. 4nd it:is‘on the press,.but that does not 
_include. the. punch -which.. .we.. clearly 
showed and ‘exhibited ; in: our. literature 
and ‘in ‘our spec ‘sheet. which was fur- 
~nished with the bid, before the pid, in our. 
‘conversations ‘with various ‘individuals, 
- that: that. was: an: optional. piece of. equip-- 
ment, the same as such items that appear 
on page 14 under Paragraph 31, coil where | 
‘the number ‘of optional’ pieces of equip- 
Iment were ordered: and so ‘spelled: out, if 
auey, wanted ee to come. with the nee: 


: ‘aipy, 18. “35, 38. “Government. witness Roluts 


-testified at some length: as to the: ‘importan¢ée. 
* the: Government’ ascribed . to the: puneh (Tr, 
46-47, 53-55, 64). . 


Tr. 10, 19~21, 28. Rolufs testified that the . 


Government had only two devices whith were 
used. for punching film and: which could not be 
‘-used with the presses as such - (Tr. 57). He did 
not address himself -directly to whether either 
: device:.could be modifiéd’ so that ‘it-could be - 


used -to.:punch the aluminum ‘plates. After 
hearing Rolufs’ testimony: appellant’s witness 


Schafer reiterated his position that the devicés 


“owned ‘by: the: Government: could: be -modifiéd 


-and used to punch the plates: or that someone. 
-else’s punch: could pe ‘so used (Tr. 76).° 

‘19 Seé Paragraph 81 inthe Appendix for the 
gts equipment. required” -to-. be. furnished — 
-ffor-use:.with the press: and: ee shall be 
included in the bid price’? : e ree 


- Part VIII provides: 


666 
From our Jeudncint fr parley 
eouldn’t determine whether they were 


going to use their own punch or modify 
their punch or exactly how. this was going - 


to finally work out, so as a result we did 
not include a quote on the cost of a 
punch, * * * (Tr. 11.) 


Elsewhere in his testimony Mr. 
Schafer stated unequivocally that 
the literature which accompanied 
the. appellant’s bid had listed the 
punch as optional equipment.? In 
support of this position appellant’s 
Exhibit No. 1 was offered and re- 
ceived in evidence.” At one time the 
Government appears to have had 
some doubt as to whether the de- 
scriptive literature which accom- 
panied appellant’s bid had listed 
_ the punch as an optional equipment 
“item. Mr. Schafer’s testimony in 
this area was not impugned on cross- 
-exainination, | however, and is un- 
contradicted, We therefore find that 
the appellant’s bid as submitted did 


list appellant’s punch as an 1 optional 


item of equipment. 
The testimony adduced at the 


hearing disclosed that even without , 
the punch the press offered by the _ 
appellant will meet the requirement — 


of Paragraph 10 to “print in five 
colors with one pass * * * in .008”’ 


- 2-Tr. 29-31. 


122 Tr, 28-32, See the ‘Appendix for the per- _ 


tinent excerpts from the color. brochure and 
‘the model specifications included with the 
descriptive literature -which accompanied 
-appellant’s bid. (Appellant’s Exhibit No. 1). 

1337Tr, 29-30.: Under the. Government’s in- 
‘terpretation of the contract 
information pertaining to the. punch would 
appear to be required in any event, since 
‘(a * # The descriptive 
Jiterature is required to establish, for the 
purpose of bid. evaluation and award, details 
_ of the. products the bidder prpnonee.: ‘to fur- 
mish * * *” (See Appendix.) . 
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requirement . 


{81 LD. 


register i oeencae the press run.” 


(See appendix.)1* There is also no 
question but that the appellant’s 


-press without the punch will materl- — 
ally reduce the time required for 


printing. It appears clear from 


the evidence, however, that appel- 


lant’s press without the punch will 
not be as efficient as appellant’s press 
will be when used in conjunction 


with appellant’s punch-or-another 


punch with which it is compatible. 
Government witness Rolufs’ testi- 
mony on this point * is clearly of 
greater probative value than is the 
somewhat elusive testimony?” of- 
fered in this area by epeenien wit- 
ness ‘Schafer. 


‘Decision 


We — no reason ies doube that — 


when the invitation for bids was is- 
sued the Government. hoped to ob- 


tain not only a printing press but 


the punch 1 in issue here. The sub- 


jective intent of a party to a con-_ 


tract is not, of course, controlling. — 





14 -'Tr, 18-16, 25-26, 68-65. . 
15 On cross- -examination oscaieak: seltieee 
Rolufs' gave the following testimony: “Q, 

* * * may I assume, that even though you 
didn’t have the punch and the mechanism in 
the ‘press and so forth, that you would save 
considerable time over the way. you are pro- 
ducing the maps and charts now in. the 
present equipment? A, Certainly, because you 

could do it in one pass instead of two-three 
passes through the press.” (Tr. 60. ete 

18 Tr, 49, 52-53, 64. 

VW Tr, 24-25, 27-28, 36. 

8 Tr, 46-47. 

9 Corbetta Construction Oo., Ine. ¥. United 
States, 198 Ct,. Cl. 712, 723 (1972) (“A 
government contractor cannot properly: be re- 
quired to exercise clairvoyance in determin- 
ing its contractual responsibilities. The crucial 
question is ‘what plaintiff would have under- 


“stood as a reasonable construction contractor’, | 


not what the drafter of the contract terms © 
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Tf at the time ae invitation was js- 


sued the punch was as important to 


the effective functioning of the press 
as how appears to be the case, it is 
at least surprising that the Govern- 
ment should have been content to 
rely for the requirement upon a 


parenthetical reference in Para- 
graph 19 which fails to even men- 
tion the punch and upon some gen- 
eral language in other contract pro- 


visions which refer to “satisfactory 
operation” and which call for the 
press to be “furnished complete in. 


every respect for performing the 
_ specified functional requirements.” 
Such provisions were inadequate to 


impose the obligation of furnishing 


a punch upon the appellant. - 

~ Viewed from the perspective of 
hindsight it appears obvious that 
the Government could have made 
its intention crystal clear by simply 
including the punch among the 


_ extra equipment required to be fur- ~ 
_nished as it did with respect to the 
items: listed. in Paragraph 81. (See 


Appendix.) In fact, however, as we 
have found, the descriptive litera- 
ture which accompanied—and was 
required to accompany—appellant’s 
bid specifically listed the punch as 
an optional item of equipment. ‘The 
fact that the punch was. SO listed i is 





subjectively intended + ® 4? (nee tagee., and. 
citations omitted)); General Electric Ca., 
IBCA--451-8-64, 73 ID. 95, 101 (1966), 
66-1 BCA par. 5507, at 25, 789, note 10 and 
accompanying text. 


fatal to the Government’s case.?° On. 
the basis of the record made in these © 
proceedings the Government is in 
the position of demanding the ap- 


pellant furnish a punch as part of 
the contractual obligation assumed 


when the bid upon which the con- 
tract 1s based showed the punch to 
be an extra.2 The effect of the Gov- 
ernment’s action was to construc- 
tively change the requirements of 
the contract. We find the appellant 


.is entitled to an equitable adjust- 


ment therefor in the. amount of 


$1, 890. Pe 


C oncluscon. 
_ The appeal is granted, 


| Wirnram F, MoGnaw, . 
Chief Administrative Judge. 


I concur: 


Suerman P. Krpatt, 7 
Admimstrative Judge. 





20 Perry and Wallis, Inc. v. United States, 
192 Ct. Cl. 810, 314-15 (1970) ; Placer Coun- 
ty, California, IBCA—-777-5-69, 78 I.D. 113, 
128 (1971), 71-1 BCA par.-8801, at 40,888— 
889, .note 72 and accompanying.text. . 

21The Government officials responsible. for 
making award under the invitation were not 
at liberty to ignore the descriptive literature 
which accompanied appellant’s bid and which 


_ listed the punch involved in this appeal as an 


optional item of equipment. If at the time of | 
contract award the Government viewed the 
invitation as requiring the furnishing of a 
punch as part of the consideration for the 
stated contract price (see note 2, supra), the 
appellant’s bid-should have. been rejected as. 
nonresponsive. See Dec. Comp. Gen. B-177699 
(April 24, 1973) and Dee. onP, (Gen. B— 
174892 (March 6,1972). © 

22The issue of quantum was Hoe reserved 
and there is no evidence of. record indicating 
that the Government contests the reasonable- 


ness of the $1,890 claimed by the appellant. 
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APPENDIX 
IV. SPECIFICATIONS 


A. The following ‘specifications apply | 


to the item listed in Part L.A.: 
eal SCOPE: This specification covers a 
five-color offset, Ssheet-fed lithographic 


printing: press. for: use in the -United. 


States: Geological Survey, Map Printing 
Plant, Reston, Va., herein after referred 
to as the “Survey, a 


2. FUNCTIONAL ~ REQUIREMENT: 


The press ~ shall: ‘be: ‘capable of satis- 
factorily printing U.S. Geological Survey 
Topographic. Maps «(four subjects. per 
sheet ).. on. sheets, 44's x: 58’. by the litho- 
graphic . Process: at a. sustained produc- 
tion rate ‘of at least 6 000 sheets per hour. 
Color’ bars: ‘will ‘be run on’the ‘sheet, ‘In 
printing, the 58’’ 
parallel to the.axis.of,the plate cylinder. 


Presses Shall be complete in all respects 


for safe and Satisfactory : ioperation . and 
‘Shall be designed and constructed for sus- 
tained use, 24: hours ‘er. day, six days per 
week. Presses. shail. be conyénient, tO Op- 
erate and ~shall'- require ‘a. minimum 
amount of maintenance. satovin wate wts 

* als, of " ee a 


7.8 TANDARD EQUIPMENT: _Except 


as may otherwise’ be ‘specified herein; the 


press shall be equipped-with ‘all attach- 
ments and features regularly..supplied 
by the manitfacturer: as. ‘Standard: com- 
mercial equipment’ whether © ‘OF’ not’ the 


features. or. attachments are ‘specifically 


enumerated herein. » ae a ees 
Bes ake ao el NES * a Soe 
“10. GHNERAL: The press ‘shall repro- 
duce. line. and halftone printing subjects 


by the « lithographic: offset process: The. — 


press shall print: in five colors with one 
pass (or. in ‘more than. five colors ‘with 
successive passes), in - 0037" register. 
throughout. the:-press run. *-* *: The 


press shall be ‘supplied with all equipment | 


necessary for safe and satisfactory opera- 
tion and servicing. oe ee. i, ee 

: _ 19. SHEET ‘RHGISTERING MECH- 
ANISM: _Frent: guides, shall be. adjust-. 
able, two side guides shall be provided 
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| “for. either feeder: or gear side registra- 
tion of any width sheet within the rated 


capacity of the: press. and. shall ibe of the 
pull type. In addition, the press shall be 
equipped with an alarm system to indi- 
cate side guide qmisregister, and electronic 
sheet and -air holddowns on impression: 
eylinders. The press shall come equipped. 
with a. system. (pin or equivalent) to pro- 


vide close registration between units dur- 


ing initial ‘start up.. It is ‘intended that 
this system should. Jessen the total make- 
ready time, Hey Tai SOS ates, 
Pen Agee os a a 
Ol, EXTRA. EQUIPMENT: The ‘press. 
shall ‘be furnished completely equipped 
for. safe and satisfactory operation in 
printing: thefull‘range of sheet: sizes and! 
thicknesses specified: - In -addition,.:-the — 
Contractor. shall furnish. the. following 
extra ‘equipment: which shall be desigued 
for use-with ‘tlie press-and swhich. shall be: 
included: in. the-.bid: price, ‘This. extra 
equipment shall be. ‘over. and above that: 
furnished with the press proper. ei ae 
(16) Complete® ‘Sets’ of feedér: ‘suckers: 
assorted for: various ‘thicknesses. of. Stock.. 
._ (5) Sets of blanket clamps feo 
ae 9 Tok fountain” ‘washup~ ‘blades 
(Nylex or ‘é@qual) i pane we a _ 
-. (1): Set of: feeder. tapes. ry a 
(1) Complete | set. of covered: inking 
rollers: | 
(2): eavy. - duty static neutwalizers 
(Herbert or- equal} . ee ee 
(10) Ink fountain dividers mae oP te 
(2) Sets’*of: motor brushes for each 
D:C.::Motor ~ : a nee 
| ee eg eee, RR, 
VuL DESORIPTI VE LITBRATURE 


a Descriptive literature as Specified im 
this Invitation for Bids must be furnished 
as'a part of the bid and-must be received 
before the time set for opening. bids. ‘The. 
literature furnished must be identified to 
show the item in the bid to which it per- 
tains. The descriptive | literature is re- 
quired to establish, for the purpose of bid 
evaluation and award, details of the prod- | 
ucts the bidder proposes to furnish. - 

B. Failure of descriptive: literature. to 
show that the product offered conforms to 
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the specifications aad “othe: tequirements 

_ of this Invitation for Bids will require 
rejection of the bid. ce ar wee 
is Ba Ws oe eB ASRS eo 


“ oe ‘BIDDERS’ CONFERENCE 
, cre er Bo 


iB. The. bidders conference will be held 
‘6 further acquaint all ‘prospective bid- 
ders with the requirements of the United 
States Geological: Survey as described 
herein: A tour of the Government’s place 
of installation.-in- Reston, -Virginia. will 
be . part of. the ‘conference. Prospective 
bidders will, also be.given an opportunity 
of “to. examine ‘the Government’s trade-in 
presses, see: Part LB. ees : 
fo cctaege "T-FEE ay er es vata Aeon 
xY, OTHER sel ces aN? CONDI- 
| TIONS © ee eee 
_ A. The following decent shall be 
made4 part:of any. resultant. contract: 
(1. General Provisions,. Standard -Form 


22, Nov. 1969 “edition, | which is incor- 


porated’ herein Dy reference. 
% ‘% € rr a 
ca “‘Attachinent® BR entitled ‘ “U:.9. G. S. 
General’ Conditions for Mechanical: and 
Hlectrical: Equipment,” pages -1' through 
a s 7 ee sae 


ATTACHMENT 


General Conditions 

Bor. Mechanical and. Electrical Rqvipment 
ee ad * * 1 me . ae 

“6 SURVEY SPECIFI CATIONS: ‘In 
general,” Survey. Specifications are in- 
tended: to show and set forth the grade, 
general design, and. functional require- 
ments. of: ‘the desired. equipment. without 
attempting. a. complete: design. Therefore, 
such. equipment shall be. furnished com- 
“plete in every respect for performing the 
specified functional requirements, even 
though: details; features, ete., 
shown or described fully, or at all, by the 
attendant: : drawings | or . specifications. 
However, “when specific features are Tre- 
- quired’ by the specifications, n no. variations 
will be: permitted: — 


x r * a * 


are not ~ 


: ‘APPELLANT'S ‘EXHIBIT NO. eis 


Harris ‘E-60-A Pr esses. i an 
. ss ce 2 ‘ a eae “ye re se “e | : 
Optional equipment ve : 


ee EE BS MLS a a: oe 
Series 600 Key Register Punch - - : 
rr oe ee ee 
. MODEL SPECIFICATIONS: 
OPTIONAL EQUIPMENT © °° -** 
Da, 1h. ee, ees, oe Mees 


~ Serles-600 Plate Preregister punch 


oe ee ee 


@ 
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PEGGS RUN COAL COMPANY, ‘ING. 
3 IBMA 404. 


“Devided Nv ovember 29. 190 


Appeal by ‘Peggs Run Coal Company: 
from a decision. by. alt ‘Administrative 
Law. Tudge dated December ‘19,. 1973 
(Docket No. PITT 7 2-28-P) assessing: 
civil penalties in a total amount of 
8%, 677 for. ‘violations pursuant to. SEC= | 
tion 109(a) of the Federal. Coal. Mine 
Health and — Act of 1969, herein- - 
after (Act). ” Z ra 


- Affirmed i in part, modified in pints 


1. Federal: Coal: Mine ‘Healthe and | 
Safety Act of 1969: ‘Appeals: Generally | 


The Board will not. disturb the: findings 


and conclusions of an. _Adininistrative. "i 


Law’ Judge:in the. absence of a showing 


that the evidence compels. a ‘different 


result. 


2, Federal ‘Coal ‘Mine ‘Health, and: 
Safety Act of 1969: mane Saicty et 
Standards: Generally - 


A violation of 30 CFR 75. 312, seieereae 
. ventilation. ‘Of working places ‘with: air 
that has passed through an abandoned 


area, OF an area unsafe or inaccessible 
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for inspection, is not proved in the ab- 
sence of a showing that the areas through 
which the air has passed was in fact 
abandoned, unsafe or inaccessible for ih- 
spection., . 


_ APPEARANCES: Richard M. f. Sharp, 
Esq., for appellant Peggs Run Coal 


, Company, Inc, John H. O'Donnell, 
~~ Esq., for appellee Mining Enforcement 


and Safety Administration. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE ROG- 
EBS 


INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 
The charges involved in this pro- 

ceeding arise from inspections of 

_ Peggs Run Coal Company’s No. 2 


Mine conducted in January, Febru- 


ary and March of 1971. An amended 
Petition for Assessment of Civil 


Penalties filed by MESA charged 19 
violations of the Federal Coal Mine — 


Health and Safety Act of 1969? as 
- described in 18 Notices of Violation 
and 1 Order of Withdrawal. 

A full evidentiary hearing o on the 
matter was held at. Pittsburgh, 
Pennsylvania, on June 22, 1973. On 
December 19, 1973, the Administra- 
tive Law J udge (J udge) who con- 
ducted the hearing issued an initial 
decision. On appeal to this Board, 


Peggs Run takes issue with 12 of the : 


19 violations for which penalties 
were assessed by the Judge in his de- 
cision. | | 

At the hearing, MESA aiseiad 
evidence tne to oo that all 


LPL, 91-178, 83 Stat. 742-804, 30 US. C. 
: 801-960 cae) 
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19 of the alleged violations did in 
fact occur. As to 7 of the violations 
here on appeal, Peggs Run acknowl- 
edges the fact of violation but pleads 
mitigating circumstances. In the re- 


-Inaining 5 alleged violations Peggs _ 


Run assigns various errors and also 


generally asserts that. the amounts 


assessed by the Judge are unreason- 
ably high. In this vein, Peggs Run 


_ argues that it suffered a businessloss 


in excess of $200,000 between March 
and September 1972, which was not, 
but should have been’ considered by : 
the Judge in assessment of penalties. 


Issues on Appeal : 


Whether the Judge erred in de- 
termining that the alleged violations | 
of mandatory health or safety. stand- 
ards occurred. 

Whether the Judge properly ap- 
plied one or more of the six statu- 
tory criteria of the Act in assessing 


_ penalties. 


Discussion ~ 


[1] After carefully reviewing the 


record and briefs of the parties, we 


conclude that with ‘respect to 10 of 
the 12 violations ‘here appealed, 
Peggs Run has failed to present any 


mitigating circumstances, rebuttal 


evidence, or assignments .of error, 
which would warrant our disturbing 
the findings and conclusions of the 


Judge. Peggs Run’s contentions here 
are substantially the same as those 


advanced in a prior proceeding, viz., 
Peggs Run Coal Company, Inc., 3 
IBMA 289, 81 I.D. 443, 1973-1974 
OSHD, par. 18,300 (1974), and | 
dealt with by this Board } in that case, 
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; Consequently, we fica ‘he J ndge’ S 
decision on these 10 violations. 

With respect to the remaining two 
Notices however, our review indi- 
cates that one should be vacated and 
that the assessment in the other 
should be. reduced. Our views on 
these two Notices are as follows: 


I 


Notice No. 2 WIM, March 5, 
1971, charged Pegg's Run with a vio- 


lation of 30 CFR 75.312. The cita- 


tion in the Notice i 18 as follows: 


There are ‘Ewes ae of. idle workings: ad- 
jacent to the section where coal is being 
' mined. The first section i is to. the right of 
the. active workings and the other. set of 


_ entries is perpendicular to the active 


workings. ‘The air is passing through 


these workings and is used to ventilate 


the faces where coal is being mined.,. 


Section 75. 312 i ae in pert 
_ nent part:. | 


“Air: that iia passed through an aban: 


doned area or an area which is. inacces- | 


sible or unsafe for inspection ‘shall not 
‘be: used to ventilate any ee place 
in any mine. * * * . 


* See table below : 


Gov’t Exh. No. Notice No. 
Woes cee bose ecac wees 1 WTM...2.----- 
bch ao bel I: Lee en ee ee fle G2 DF Agate 
1 Jp 10 0p). eee el ae ee OOM oe cee 
{p40 9),) en Date SUN OWES she 
fb, do Ot; 1: eee eS i a EO ge 3 WTM_._2 2... 
PUN, B02 Yoo ei coe tect cet bee 1 WTM (Order)-- 
MRSS lesscecskes coeur cese TWEE 3g ccentens 
1516 Oi || ee ee ee er OWEN ce 
MRA osc eee cheee cee) Wa Mee eced 
WR Seek tet eeccwebcw cuss LE WPMo2.sdes. 
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ales March 9, 1971....------------ 


. | 


Observing” ee the Goamiae was 


pressed for time and manpower, the 


“Inspector, on March 10, 1971, issued 


a Notice of Extension which stated 
that the two sets of idle workings 
were being “sealed or ventilated.” . 
The inspector testified that he issued 
the extension because the idle work- 
ings were being inspected prior to 
each shift and because the operator 


intended to seal off one of the sec- 
tions (Tr. 198). The Notice of. — 


Abatement, issued March 22,° de- a 
scribed the abatement as follows: ed, 


One set of idle workings was sealed off 
by installing 8 block stoppings and the 


other set of idle workings was ventilated — 


by installing 2 air-lock doors and 2 block 
stoppings and check curtains to AMirect 
the. air across the face. 

The record indicates that. a water- 
pump was located in one of the idle © 


workings (Tr. 197) and that the- 


other was used to store rock dust, 


‘roof bolts, plastic pipe and other | 


materials (Tr. 246-7). The inspector 


testified, at first, that he deemed — 
these workings to be abandoned be- 
cause he could find no record that 

they were. being inspected regularly 


by the operator’s personnel (Tr. 


Date 


Violation of 

. Regulation 
dete . February 18, 1971_.....---.- Sec. 75.1712-1 
faked January 13, 1971.--..-.--_-.. 75.302 
ee January 13, MOT cena eerie 75.307-1 
Soeiee February 1, 1971_..-.------. 75.400 
sacking February 1, 1971_.--.-..---- 75.302 
eee February 18, 1971_--2-22.-2-: 75.200 
scene February 18, 1971......-.-.- 75.200 
.-.--. Febrnary 18, 1971. -..--.-.-. 75.1105 
Perey March 5, 1971__._....-.-=----. 75.200 


75.400 


197 ray, He later changed this testi: 


‘mony to concede that these, work- 
‘ings were not in fact abandoned in- 
_ asmuch as they were being utilized 
_ for storage. He also modified. his 
‘position: on the point of inspection, . 

_ stating thatthe idle workings: were 
“included. in. preshift-. examination, 
but that such examination. was not 
recorded (Tr..247),. and. that he 


-would not necessarily expect. the op-- 


-erator’s records to refiect the exami- 
seo of the: ‘areas In ee ae 
“The J: ae found this alain = 
Raye. occurred in that Peggs Run’s 


records revealed no preshift. exami- 


nations. of. the. ‘idle workings. He 
further stated’ | ee = 


The ‘Reasontetit abated: the: Tallegea. vio- 
lations] by including the inactive sections 
‘in its pr eshift examinations ‘until (1) the 


- -‘geetion to the right could. be sealed by: in- 


gtalling permanent stoppings and: (2):air 
lock doors could be installed at the en- 


trance 1 to the section straight ahead ofthe | 


haulage road, with block stoppings to di- 
‘rect thé air to the air-lock doors, Finally, 
the respondent installed check curtains to 
direct the.air from the tram. road to the 
faces. | 


The Judge assessed a $100 eae 
~Peggs Run argues that a viola- 


3 tion of the regulation cited was not — 
proved because (1) the workings ~ 


‘were not shown to be abandoned, 
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- abandoned areas are synonymous. 
‘for purposes of 80: CFR 75.312, and 
‘appears to be of the view that the. 
dnstant violation consisted in failure 
of inspections of the idled areas. ~ 


_. [2] Foi the reasons:which follow 


owe think that a violation of the citéd - 
standard was.not proved. ‘The perti- 


nent regulation, 30 CFR 75.312, pro- 
scribes the ventilation of a working | 
place with air that has passed 

through. an abandoned. area. or an 


‘area which is inaccessible or unsafe: 
for. inspection. These prerequisites 3 
to a fiinding of the violation cited. 


were neither alleged in the Notice 


nor adduced at ‘the hearing. While 
‘the: Judge’s decision and the briéf 


of MESA rely strongly on the lack 


of documentation of. preshift: ex: 
amination by the operator, such an. 
‘examination is not mandated by sec- 


tion 75.312. Nor do the three docu- ° 
ments issued by: the -inspector 
(Gov't. Exh’s 44, 45, and 46) men-= 
tion the lack.of preshift examina- 


tion or refer to. its .as. a .means of 


abating the violation cited. The fail- 


ure. to ‘inspect an inactive area is. 


not the criterion to bé applied’ in 
determining whether or not:a viola- 
tion of the cited standard occurred.® 
Notice No. 2 WTM March 5, 1971, 

is therefore vacated and the associ- 
ated assessment set aside. x 


and (2) the fact that there was no ~__ 


record of preshift examination does : 


not warrant the conclusion that tio © 
areas” be, inspected for methane, - -oxygen de- 


examination was made. | 


shee tee 


- 8 Another mandatory safety standard: gee, 
75.314, -does. require that “idle and. abandoned 


ficiency . and other dangerous conditions not — 


MESA. concedes — that ie idle _ 


; workings we accessible to insp aa ‘This standard, however, is not concerned with 


tion, but : argues: that idle areas and ” ; 


“more than 8 hours before other persons are 


permitted , to. enter or work in such areas. 


air used for ventilation, 


ne Ce 
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II 


v otice. N o. Lt wr. March 10, 
1971, charged Peggs Run with a vio- 
lation of 30 CER 75.1704 as follows: 


The return escapeway from the 1 butt 


| left off. second west section was Ob- . 


structed by water near the No. 3 belt drive 
and approximately 1,500. feet imby the 
drift mouth and also near the mine fan 


at the surface. There are also two falls” 


near the surface that need leveling and 
roof supported - ‘in the. return escapeway. 


Section 75.1704 provides 3 in per- | 


tinent t part: 


8 * Oe at least two separate and. dis- 


tinct travelable passageways which. are 


ag maintained to insure passage at all times. 


of any person, including disabled persons, 
and which are to be designated as escape- 
ways, at least one of which is ventilated 
with intake air, shall be provided from 


each working section continuous to the. 


surface escape drift opening, or continu- 
ous to the escape shaft or slope facilities 
to the surface,-as appropriate, and shall 
be maintained in safe condition and prop- 
erly marked. ee 


The inspector testified that at the 
time of this alleged violation the 


beltline was a feasible alternative 


escapeway (Tr. 227-8). He also 
stated that the operator did not have 
an intake escapeway | continuous to 
the surface (Tr. 229). Peggs Run’s 
safety director testified, however, 
that there were three escapeways: 


* 4%) the tractor haulage road or in- 
~ take course; (2) the beltline; and 
(8) the return where this alleged | 


violation occurred (Tr. 249-50), 
‘The return and the intake routes 


were marked and designated as es- 
capeways (Tr. 251-2). The beltline, 
however, was not marked as an 


-escapeway. The inspector felt that 


despite the considerable impedi- 
ments to travel in the air return, the ~ 
return was passable (Tr. 228) even, 


if need be, for stretcher bearers (Tr. 


923). This was, in his opinion, not — 
a serious violation because of the 
remote probability that this partic- 
ular escape route would need to be 


used. 


The J ee found that the return 
was obstructed due to. negligent 
maintenance. He made no findings 
as to the seriousness of this viola- - 
tion but assessed a penalty of $500. 

The evidence indicates that there 


were three possible escapeways at 


the time this notice of violation was — 
issued but that one of these was 


obstructed and another was not 


marked as an escapeway. The viola- 
tion, therefore, occurred in that 


there were not two properly main- 


tained. and designated escapeways. 
In view of the testimony that the 


unmarked beltline was generally re-. 
garded by miners to be an accessi-- 
ble escapeway, and in view of the 
inspector’s testimony on seriousness, 


we find that this violation was not 
serious and reduce the penalty from 


op to $100. 


III 


We now consider Peggs Run’s 
complaint that the Judge failed to 
take into account its business losses 


i assessing, penalties. Peggs Run 
submitted a-combined balance. sheet 
and, profit: and. loss statement which 
shows. that. from.:March 1972 
through December 1972 its total in- 
come - was .. $1,056, 999. QT awhile. its 
total expenses were $1, 288, 936.48. 
Thus its losses. for this period were 
$931, 937. 16. The J udge concluded 
that. this information i in itself was 
insufficient. to support mitigation of 
otherwise appropriate Penalties 
since it had no bearing on Pegg 

Run’s. ae to continue in busi. 
“ness: S: : 
| “We perceive no error in this con- 
a usion. under the circumstances of 
the instant case. Peggs Run failed 
to adduce. data showing that pay- 
ment of. penalties assessed by the 
Judge would have an effect, on its 
“ability to continue in. business. It 
may therefore be presumed that the 


penalties assessed will have no ad- 


_ werse effect on ability to continue in 
- business, Buffalo Mining Company, 
2 IBMA. 226, 80 I.D. 630, 1973-1974 
OSHD, par.. 16,618 ( 197 3). More- 


over, no evidence has been-presented 


from which the Board could con- 
clude that the: penalties. are. not ap- 


propriate to the size. of the opera-. 


tor’ S ’s business. 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


Administrative Judge. aes 


[81 LD. 

‘We conclude that the penalties as. 
herein finally assessed are not un- 
reasonably high, inappropriate to 
thé size of the mine, and ‘will not ad- 


versely affect its ability to continue 
in business. : 


ORDER 


“WHEREFORE, pnitstiant't to the 
authority dslopntad to the Board by 
the Secretary of the Interior (48 
CFR 41 (4)), IT IS‘ORDERED | 
that the decision appealed. from IS 
AFFIRMED, except that. . 

1. Notice No. 2 WIM, March 5, 


187 1, IS. VACATED and the as- 


eaciated assessment, SET. ASIDE; 

2..The penalty under. Notice ‘No. 
1 WTM, March 9, 197 1, is reduced 
from $500 to $100: | 3 


IT IS FURTHER Sarees | 


that Peggs Run Coal Company, 


‘Inc.; pay the penalties hereby finally 


assessed in the total amount: of 


$7,177 on or before.30 ie from. the. | 


date of thisdecision. ~~ 


iG: E. Roamns, . 
— Ohief Administrative J udge. 


I CONCUR: 


Davip Doanz, ees 
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| APPEAL oF PRE-CON, INC. 
mao 2-79 


2 Cotitrs ace No. 14-06-D~-7427, Butterfly 
Valves for Westlands Water District, 
Distribution ‘System, Central ‘Valley 
Project, Bureau ot Reclamation, Po 


Sisal. 


i, Contracts: Disputes ‘and i Meneue. 


: _ Damages: Liquidated Damages 


' forceable penalty. 


| APPEARANCES: Wr. R Ta ames 5 Porras oe 


President, Pre-Con, . Inc,, » 


ver, ‘Colorado; for the: ‘Government, 


OPINI ON BY 
CVE. JUDGE PACKWOOD 


INTERIOR BOARD OF 
(CONTRACT APPEALS 


This j is a timely. appeal from the © 
| contracting. officér’s | determination 

that delays in delivery. under.asup-_ 
- ply contract were not excusable, re- 
sulting in assessment. of liquidated. 


‘damages of $14,889. - 


- Invitation. for: Bids. No. (D) ae | 
: 33 434-B was issued on March. 14, ; 


+ 72967751 


“APPEAL! oF PRE- CON, : INC. 
_ December 2, (ADT 


| “ADMINISTRA. | 


7 615 ; 


_ 1978, galling: for. ‘bids ¢ on n 200 ) Butter- | : s 
fly. Valves for Westlands Water Dis- 


oe a tribution: System—Central. Valley _ | 
‘Decided December g, a i974 : 


Project. The invitation resulted in 


‘receipt. of. four. bids. including. that. 


of appellant, Two. of the bids took 
exception: to the requirement. of the, 
specifications that the butterfly, 
valves conform to AWWA Stand-" 
ard C504 and. were. ‘declared. nou- re-, 
sponsive. Another. bid. took. excep: 
tion to the,type of renewable valve. 


| vibe. seat: required, by. the specifications 
Age “supply ‘contract. ‘provision ' ‘for. liqui-! 


ac dated damages which set a’ fixed amount ™ 
- per.:unit per day for. delay was. not a. 
ie reasonable. forecast of . just : compen- % 
_ esation for the harm caused by the: delay 
_ ‘where. it ‘could ‘be. ‘determined in ad- : 

“vance.that -the only” harm. to the. ‘Govern-. 

: meut would. be an_ additional installa-. 
_. tion cost for each unit and: the assessment . 
. of liquidated” damages - under ‘such ¢on- 
= tr act pr ovision . was found to. be : an unen- ; 


and was also declared ‘noh-respon-. 


“sive. Appellant’ s bid. was the only, . 
one of the four bids. received which. . 
was found to. be. responsive. A con-" 

‘tract in. the amount of $35, 938. was 
awarded to ees on: : May 28; ee 


special ” provision for Tiguidated: ts 


damages in the: amount of $3 per 
butterfly, valve. for each calendar - 


day of delay beyond the et : = 


Bellevue, eo delivery: schedule? 


: - Washington, for. appellant; Mr; ‘Ralph: 
0. Canaday, Department Counsel, Dene 


_ Appellant, submitted tt its bid as a 


i regular dealer 3 In: the supplies offer- . ; 

ed: In doing SO,.1b. relied ‘upon oral ae 
rep resentations from a supplier: that i : : 
the supplier could furnish butterfly — 
valves meeting AWWA: Standard — 

we C504. After award, appellant learn- ee 


1 Appeal File: Statement and Certificate ‘of 
Award Dated::May 23,.1972....°. 

23. DELAYS-LIQUIDATED DAMAGES. 

If the contractor refuses or fails ‘to per--. 


form or make delivery at the destination of. 


the materials or supplies within the required 
time. or times specified under the solicitation.,_ 
schedule, or: should. the contract be. terminated: 
as provided above, the amount of the liqui- 
dated..damages. to’ be charged for failure to: 


_, perform or for failure to deliver the materials . 


at the destination within the Tequired time. or - 


times specified. will be three. dollars: ($3) per . 
butterfly. valve. for’ each. calendar any: ee = 


delay. ue 


iv iy No. 12 - 


ed chat the supplier or only’ a 30: 


inch valve which met the: AWWA z 
ro standard and’ could not furnish any. 
. of the smaller sizes called for'in the 

contract. Appellant ‘found another: 4 
_- gotirce’ of supply, but’ difficulties in 


| liver ed late? : 


~The contracting sifar found thait 
a late” deliveries, ranging from one’ 

day to’ fifty -one days, of 190 valves’ - aeisy 
resulted in‘ a total. delay of 4,963 
-. valve days. The contracting officer: « ceived on dir 
~ further found that failure to have 
an assured source of supply was not 
an excuse for the delay and he as- 
~~ sessed liquidated | — totaling z 

ee 889." ata re 

. “Appellant. Cohianded that Tigh 
7 dated damages in that. amount were 

unjust and pointed out that Bureau | 
 -of Reclamation Solicitation {Di J— Z 
i 38; 4AT—A, dated August I, 1972, for. 


are * 3D) 
/ administrator, Robert L. ‘Reed. . e 
“4 One hundred. valves” in Gr oup 1 ‘were 


ft scheduled - to: be. “delivered. on™ ‘September. 27) ° 
 -1972,. with, the, remaining one hundred: valves. 
“in Group 2. to be delivered on. November 6,. 

“1972. ‘The. contracting’ officer: made the follow- 

. . ing: analysis of. the. delay in his” Finding. of : 
Bact; dated January 24, 1973: . . 

2 oh “ehe: indicated number of: ‘butterfty piven i 
were delivered to. the destination . on -the 

resulting in the following ae 


- specified dates. 
delays in delivery : 
Group 1 


_ Seventeen: ‘8-inch buttery valves" ‘were > Tes 


ceived ‘on: (10-13-72 


16 days’ ia oarags 17 x16= =272 ae -days 
delay’ oe ; 
“Forty-two | “10: in” “battery” “valves were: 
. peeaived'on: 11-16-72 a 
50 days’ delays 2-2 42x 02,100 valve- 2 


ie days. delay 


Three 10-inch butteriiy valves were received : 


on 41-17-72" 


51° days’ delay ‘BxBi= 158, Yalve- days a 


delay 


: vecived on 10-30-72 


; Oo a en tae a? 1 


DECISIONS OF THE. DEPARTMENT OF. THE INTERIOR 


“10: “nestingne ‘of Pre- Con's. ontace: 


“pwenty . 12inch butterfy valves were’ ree 


{81 1D. : 


“O55. butterfly. valves. for the as : 


destination, changed the measure of. 
liquidated. damages to $45. per day, : 


for. any. delay and did not make ‘a. 
separate charge for each butterfly - 
valves.” ‘Appellant: noted: that... its: 


| nieeting the standard’ restilted 3 in all ' longest: delay,.was.5t:- days. and. ass 


but 10 “oe the 200 valves being de- | 


. serted that: application of the-more’. _ 


recent measure of damages would: e 


| result i I a total of 9, 295 3 in’ n: Liguit ine 


23 days! Bea 20 88= -660 valve- Jays, : 


Dighteen. ae “inch butterdy.. valves , were’ ree - 


41 days’. delay——-2.-:18X 41 739 valve: days - 


delay 


Group 2 ack, Pi dy, 
Ten | 8-inch butterfly valves were “eeeived: ce 


i 10-13-72 - 
’ No.delay.. 


Fifteen | 10- inch: buttery ‘valves “were res . 


ceived ‘on: 11-17-72, | se 
11 days’ delay picmenode -15X11= 165 valve ays , 
° delay. vt a 


Thirty 10-inch - butterdy valves, were re- 


ceived on 11-22-72 © | . : 
16 days” ‘delay 80X16= 480 valve- days _ 


delay © 


ceived on 11-7 ~—72.. a 
42 x 1 cs 12 "-yalve-days | 


1..day’ Ss: -delay—2n 

delay ae 

ive 12-inch butterfly valves were | received: 

OM TI-LT-72 5 ee 
11. days! delay a BX 11585, ‘valve. e-days gin): 
delay” 2 : 


Twenty. 12-inch: puttertty, ‘valves were re, 


_ eeived on'11-22-79" 
16 days’ eeerece! 20x 16=820 valve. lays. . 
7 delay ae 


- Bight: 14- inch: buttersiy. valves were received 


on 11-7-72. 


t days’ delay-_--_.- 8 8X 1= 8) valve- days: delay . 
otal. delivery’ delay. 4 963 valye-days.” 


*s Bouetatioh ‘(D): ‘ J-83, 447—A: coutains the | & 


following provision for liquidated damages: x 
mea DHLAYS-LIQUIDATED DAMAGES a 


‘Ig the’ ‘contractor. refuses-or fails to-per- © 
.. form or. make. shipment from the shipping, 
“point (or points) of. the materials or supplies 
within the’ ‘required. time or times specified ' 


under the solicitation schedule, or. should the. 


contract be terminated as provided above, the” 


amount of | jliquidatea damages to ‘be charged: 


for failure to perform. or. for failure. to. ship .» 
the materials, or any part ‘thereof. within the a 
2 required ‘time’ ‘or times ‘specified: ‘will be forty-_ 
five: dollars. GEE) for | each calendar day. of. . 
7 delay." a, ) ime 


Twelve | 12-inch butterfly valves. were: pet: a 


dated’ Pdanale es ‘rather’ than’ $14, 889. 
+ Appeliatt skied’ the Board to apply 


the: rate résulting’j in the lower ae 


“Eaehe 
ta. 


ure. 6° 


Board lacked the. power to reform 
the contract” in’ “guch manner. The 
Board agréed that reformation of 
‘a contract 1S not within its jurisdic- 
- tion, but’ the motion to dismiss. was 
~ denied when’ the’ ‘Board construed 


_ the appeal ’é as having raised the ques- 


tion. whiether the liquidated dam- 
“ages. claiise was unenforceable a as a. 
- penalty. oo 


The Bayan: of: ‘Réclamation used 
$8: per butterfly yalve per day as the: 
“ measure of liquidated damages in its 
s-eueply contracts:from-1968 until the ° 


. clause was changed i in August 1972. 
~ The present contracting officer was 


not’ associated with ‘the organiza- : 
tion until. September — ‘1972, and 
could offer no information as to the 


- basis for’ the. ‘initial decision to use 


$3 per valve per day or the basis for - 
the subsequent decision to change. 
the measure of liquidated damages 


_ to $45 per day-for any delay.® 


~The contracting. officer testified 


that both valves and flow meters are 
“necessary to place newly. completed 
laterals of the neon system, in 
terfly. rales a flow meters are in- 
stalled asa init: Tack of a butter- 


fy: valve does: not prevent operation 


“eLetter of March. 18, 1973, a 


. notice of appeal, 


7 Pre-Con, Tne., 2. “TROA986-3-78 _(Septem- 


ber 4, iy, Some BCA, par. 10, 224. 
oe, 


pene _ APPEAL OF PRE-CON, 
a December 2, 197% 


The: edictninettt slovak. to dig 
miss the’ fippeal, arguing ‘that the: 


INC V2 gsdabe on | ow ‘ 
of a ‘completed iadtal® since a y shut see 
off valve ay pe used on: a » tenipo- 


water: ‘When a "battestly .: ale. is —— 
‘delivered’ ‘Tate, it cannot. be installed. oes 
at the ‘sane time as the flow Teter a 
and an. additional trip’ is necessary to : —— 


install ite The contracting. officer ae 


volved in Hie installations and found 7 
‘that it would cost appr “oximately $50" | 


for each additional trip to install a a 7 - 


butterfly valve? 7" A 
“(1] The rule of Taw hee be. dee - 
‘t8tnine whether a. liquidated. dam- ne 


Ages provision. of a. contract will, be 


‘upheld or struck down. as_an un- . 
enforceable penalty j is stated by. the Mee 
American Law. Institute as follows: ss 


$ 339. ‘LIQUIDATED® 


“DAMAGES oe 
AND PENALTIES: = — 


“acd y An agreement, : mnddectns: aoe a 


or. breach, fixing the daniages. therefor,’ | 


is not enforceable .as.a, contract and: _ E 
does not affect the damages r recoverable a 
| for the breach, unless : } 


(a) the amount So. fixed ‘ts is a Yeason- a 


able forecast of just compensation for! . 
harm that is caused by' the ‘breach, and’ 


(Cb) the harm’ that ‘is ‘cdused: by the) — 
ibyeack is one that is incapable or very: — 
difficult of accurate | estimation. ee eee 
Restatement-of. the. Laws Contracts, es, 
(1932). edn oe oe 

This Board follows’ this ar ae 
forth in the Restatement 1” ‘anid does* 


not hesitate to declare ‘that'a liqui-' — 
dated damages provision: is-unen- 
forceable: when. itis not 4 redsonable, — 
forecast of Just ‘compensation. for: aa 


24 Set eae ee 


“ome, 29-31. ae 


10 Wells Constr diction: 


| ‘1BCA-737-10-68, a“ 
‘ ie ae sO 1969), 69-2 BCA. par. 7866. 


678 


‘the. harm. that: may be caused by s a 
breach. nn 


-., The propriety. obs a Aigniaaiad - 
ors, ce clause must be judged as 
of the time of making the contract. 8 
. ‘The present. contracting officer had. . 
no difficulty in determining the ad-, 

7 ditional costs caused. by late deliv-" 
ery * and we have: no doubt that : 
_. the previous contracting officer, had, 
he been so inclined, could have made oe 
the same inquiries | and could have. - 
made a reasonable forecast. of the: 
probable damages ‘resulting. from 
late | delivery. In this fact situation, 


— hindsight’ is no. better than foresight 


in determining the. damages to the. 


Government. A reasonable inquiry 


~ would have produced the: same In- | 
| formation before award as it did oe 


| after award of the. contract. - eo 
In these cireutiistances, it iGaainoe 


- the amount of $3 per: day-per ° “vale 
represents & reasonable forecast of 


“just compensation “for the harm. _ 


- caused by late. delivery. ‘The com- 


pensation is unjust, since a delay. of 
Tess. than 17 days: will result in the — 
. Government collecting less than the © 
additional ‘installation’ cost, while 
~ a-delay of longer ‘than 17 days will - 
result in the contractor paying more 
than the amount of the Govern-' 
ment’s anticipated. damages. It does: 


~ not: appear reasonable to expect 


that all eae will pleiteree 1? oe 


1 See | Gre oe ‘Blectrio : Company. 


BCA par.. ‘S131. 


18 Priebe & Sons, Ine. Vv. Unitea ‘States, 332. 


U.S. 407 (1947); ; American Ligurian Co., Tne., A 

TBCA-492-4— 60, (73 LD. ib (1966), 66-1 BCA 
par. "5826. 

ee bs oe ae 84, 95. 


: DECISIONS OF. ‘THE: ‘DEPARTMENT’ OF 


Tne; 
IBCA-773-4-69 ((Pebruary 12,, 1970), 70-1 


‘THE INTERIOR a 1D. | 


fava. which is. the. only condition, - 
» under, which. just: compensation 


could. be expected. to..occur. The 


‘ liquidated | damages clause herein : 


makes it progressively more costly to 
the contractor for each day? S. delay, : 


; while. the. harm to. the: Government | 


may easily be: foreseen. as. “not 


progressive | at, all, but. a fixed 2 
amount.: : 


We find. that the iiquidated aes ee 


ages. clause herein meets neither of a 
the criteria, for enforcement, as.ex-. 


pressed j in the Restatement, and pre-. 


vious: decisions, of this. Board, and. 
is ther efore unenforceable ; aS a. ‘pen- 7: 
alty- 14 ‘We, therefore, hold. that: as- 


sessment, Of. liquidated . damages af 
theyeunder | is ‘unauthorized. DO hoi ant atte 


Decision 


“The eae from. Sc mposition., of | 


be said. that. liquidated. daraa ose: in ‘i liquidated damages i in the amount. : 


| sie $14, 889 1S sustained. 


G@ ered ee S 
Administrative af udge. 


We ‘coNcUR: 


Wie con MoGraw; 


Chief: Administrative Sipe a - : 


Surraan’ Pp Koma, i 


| Administrative J wage. | 


. M4 In reaching this. decision,. we specifically . 
make no finding. as ‘to the validity. of any — 
_ other’ liquidated ‘damages clause which sets) - 
a fixed.amount per item. per day, In. other. — 


circumstances,. such. a measure may well: rep- 


resent: a reasonable ‘forecast: of: anticipated: 
‘damages: which are aitenlt . to.. bares in 


pe henece wee? 

35 The “Government, ‘however, 4 is. not pre- 
eluded from.. seeking its common aw. ‘remedy 
of ‘recovering | its actual . damages, See Allis-. . 
Chaimers M anujacturing Co., IBCA-—796-8--69, ar 


es i 3 LD. T4 (1970), ‘TOL: BCA Dar. 8279, RR Ag, 
at Dp. 88, 486. - - 


| wae : a> a ates . 
- ARMCO. STEEL CORPORATION. 


- on TEMA 416 


| ‘Apeal ty ‘Aamon: Steel ‘Corporation ; 
froma decision by : an Administrative a 
~~ ‘Law Judge (Docket No, HOPE 73-398— 
<a P), dated August 15, 1974, assessing 

civil monetary penalties i in the amount... 

of $210 for three violations pursuant 
_ three: alleged.violations are .con- 
cerned with the gr ounding of direct _ 


to section. 109(a) of the Federal Coal 


Tine: Health. and Safety: Act of ee 1 


| 7 hereinafter the. “Act.” mats 

| - Afizmed, ; 

i. 13 Federal “Coal “Mine | 
a sonableness ~ 


- violations” involving.’ the 


“grounding Gf direct’ ‘current mining equip- 
_ ment and related components is. not .ex-— 

- .eessive even though, when: - considering: 
_ the statutory criteria. of section 109 (a). of - 
.. the. Act, ‘the Judge ‘found. that the ,opera- 
Pa tor was: “not negligent, 
aan saad the violations serious. 


"APPEARANCES: William €. viii: 
“sen Esq., for appellanty. Armco-Steel.Cor- 
_. poration; Richard V. Backley, Esq., 
= Assistant. Solicitor, and. Madison Me- | 
: ~ Culloch, Esq, i" ‘Trial Attorney, ‘for: ap 
— pellee, Mining’ Enforcement 2 and a Safety m4 


iu at ert ge ee 


pa Leer ar 


: ‘OPINION BY ‘CHIRE pwn. 


a ISTRATIVE JUDGE, RO GE RS 


» OPERA fl ON S. APPEALS | 








— PL. $1-173, 33 Stat. a2. 804, 30 UBC! 


= = ss 801-960 d (1970). 


ARMCO_ ‘STREL ‘CORPORATION: 
) December 2, eoes = 


"Decided indo 2, 1904 


Health | ‘aha. 


7 ‘Safety Act: f 1969: Penalties: Rea. 
_ Safety Act o ee  offtrack “direct 


= oe | ep equipment; 
A ‘penalty. ‘assessment’ ‘of $210 for. ‘the. ? 


but nonetheless - 


“Factual and Pro ocedwr wal 
_ Back ground, © 


this: 5 spp invol ves. ‘thre ee. sec- 


ion 104(b). Noticés of Violation iss 


sued by a Mining Enforcement and - 
Safety, ‘Administration - (MESA) 


“inspector to Arnico. Steel Corpora- _ 
tion (Armco) for alleged violations 
“of 80 CFR 75.703-8, 30 CFR 75.703, 


and 80.CFR.75.703-8(d) (6). All — 


current. mining aes and. Te: a 


- — : lated. components. 


In: his decision. ne sade: ra ; 
that (1) Armco was employing the - 


silicon diode method of grounding: 
current mining _ 
(2) + Bice Armco” . 
“ineffective was carrying. out the weekly tests of — 
the silicon diode systems : as requir ed 
by: 30 CFR. 75.512-2, and the. tests _ | 
performed within re days prior to is- Se 
‘suance of the above Notices indi- | 
“cated, that the. equipment involved — 
“Was - effectively. grounded,” cat ‘the oO 
time. of. ‘inspection: the equipment oe 
owas: not. ; efectively.. grounded. thus a 


a ae a 


ee ae above- cited emilations: : 
(3): no: disabling i injury or fatality = 
had. resulted ‘from: Q. similar: viola- 
tion in the past; (4) -Aymco: was. 
a. without negligence; ( 5) the. viola- ee 
tions were serious due to the poten- a 
tial electric. shock hazard; 


a | “Armco demonstr ated good faith | in. 
: “INTERIOR. BOARD OF MINE 


6) 


| rapidly. abating | the alleged. viola: _ 
tion; and (7) ‘the. penalty assessed - 
sould, not affectArmco’s ability to 
ie continue in n business. Based ape the 


-° ae 3 


ms foregoing findings, he. Side aS- 
- sessed penalties in. the amount: of 


= $210. for these three violations. 


In its brief on appeal, Armco: con- 
, tended that. the amount assessed for 
these. violations As. excessive. due to 


absence, of negligence on the part, of 


| Armco, It. dia. not obje ect to the find- : 


ings that, the, violations, occurred. 


“Iss ssue e Presented 


The sole issue seed for: pee 
view is whether a penalty assess- - - 


| ment. of $210: for three violations of 
~ the Act is excesslve where: the J udge 


found ‘that the’ operator . Was | “not ; 


7 neglig ent. 


| Discussion 


2 th’ reviewitig ‘the obec in tha | 
instant case, We note. ithat ‘the, J udge ; 


- “made specific. findings of fact con- 
~ eertiing’ each of the S$1X statutory 


a cuiteria of section 109 (a) of the Act.. 
‘In determining ‘the penalty, to be. 
assessed. for these three. violations, 


tea? 


he stated in ‘his conchisions of law, 
. “Talbsené evidence to the contrary, 7 
ae the J udge finds no negligence ¢ on the 

part of the. ‘Respondent [Armco] - 


- DECISIONS OF. THE: DEPARTMENT 


; decision. . 


ee lL CONCUR: 


OF; THE INTERIOR | motes ae 


pod vctcaiee ‘het the J aos fully an 
and fairly’ considered all the: argu- ~ 
ments and evidence advanced . by 5 
| Armco, and that 3 in. arriving at the. bi 
penalty assessment: he’ ‘fully “consid- : 
_ered the six statutory. criteria: of : sec- 
‘tion. 109. (a). of the Act. Accor dingy, 
this. Board. will . not. disturb - 
: Ey udge’ S. decision. and. order in ‘this 


‘the : 


“ORDER 
“WHEREFORE, pur abit: to the 


authority delegated tothe Board by 
the Secretary of the Interior (43 - 
CFR 4. 1(4)), IT IS. HEREBY — 
: ORDERED that; the J Mudge’ s deci-. - 
sion i the above- captioned, case IS. 
an AFFIRMED and that Armco Steel : 

“ Corporation pay the penalty aASSeSS- a“ 
ment in. the amount of $910: on or. Fx 


before 30. days fr om the Sate: of this - 


6. Be. I oct Ja - | 
—@ hie toh Administ ative ie — 


Davis Boa are 
| A dministrative é. Jr u dg ge. 


but. rionetheless, does find the “viola-: 9° 


| ‘tions to be serious.” The J udge then _ 


assessed. a. penalty: i in: une! amount: oF 
~ $210 for these violations... : 


[1] Having reviewed the feat 
and considered the briefs of both — 
parties, we find that Armco has not 
| demonstrated any persuasive reason. 
‘why the findings of fact, conclusions 


‘of law, made by the J fice should 
‘not be affirmed: or ‘that: Hie: amount 


assessed 4s unr nresisonsbbly: high. ‘The- 


pe ana APPEAL OF ae 
c. HENRY KOCER GARNETT, 


OS-3667 
vw 


AREA DIRECTOR, ABERDEEN, AND 
ALL OTHER PARTIES IN INTEREST | 


3 BIA 180 i 


Decided December 5; 10th — 


| ‘appeal fr om. a “decision of the Area Di- 
rector, 


‘Aberdeen, concern? repur- | 


go. 


ADMINISTRATIVE (APPHAL OF: HENRY KOCER. GARNETT, 
= 08-3667 ve AREA DIRECTOR, ABERDEEN, AND ALL oe | 


“OTHER: PARTIES’ TN INTEREST» 
| | December Oy 1974 


= | ae debts ander the ‘Act of August 8, 
| o 1968 (82 Stat. 863), and 25 CFR 257. 


| Affirmed. 


io : 1 Sta tutory” Construction: 


| “Statutes should be given: their natural 
 . meaning and receive a fair and reason-_ 
| able. interpretation with respect: to. the.’ 
ae objects and purposes, thereot.. | 


nett, appellant; pro se. 


- : OPINION 
TIVE JUD GE WILSON . 


INTERIOR BOARD. OF 
INDIAN APPE. ALS 


“The oppeil of. Hairy Kocer Gar. 


ae ae hereinafter referred to as ap- 
. pellant, is-from. a: decision of the » 
- Area Director, ‘Aberdeen Area Of- 
fice, Bureau of Indian Affairs, deny- - 

ing his claim asa. former : owner to ~ 
: a purchase. Ce ereater. ‘share. in three 
tracts of loiid hereinafter described © 
‘than the other. four former owners: 
‘a “pursuant to the Act of August 8, 


1968 (82 Stat. 663), hereinafter re- 


; ferred to as the Act. and 25. CF R 
a DBT. | 


The: hind i involved in. ae een 


, were a part’ of the lands acquired 
in 1942. by the: ‘United States of” 
America asa part of the Badlands 40 | 
| Air Force. Gunnery Range, ‘some- County, South Dakota, containing © | 

times referred toand knowii: as Pine 7 
a ‘Ridge Aerial Gunnery Range: Sev- 
eral years: ago the’ Department of 
” the. Air. Force declared a 


= portion of. the gunnery. range suz- 


Generally | 


vésted- 1, ‘the. 
greater 


plus or “excess ‘to its needs ‘Tlie s sur a = 


plus ‘or excess land, which includes - 

— the three tracts involvéd 4 inthis ap- — 
. x ‘al was transferred ‘to ‘the. juris-_ | 
diction of the Seer etary of the Inte-  - 
ricr, effective as of August 23, 1969. 
"Thereafter; 


‘regulations | were’ “pro- 
mulgated and approved by the Sec- 


aor retary: of the TInterio¢ on June 24 4 as 
ae -. .1969,° to. implement ‘the “Acti of 
A 28 APPEARANCES: Henry Kocer ‘Gar- : 


August 8, 1968, supra. The imple- 7 


‘menting | regulations ces in por , 


: CFR ORT. 
Br ADMINISTRA- 2 


The: appeal ee snivolves n repur-. oe 


. -chase: rights: wider the Act,. supra, 2" 
inthe following tracts of lands 
— AGR Tract No. B-1014, formerly. ae 
. the allotment. of. Charles Garnett, 
-- OS-3671, described asthe SE V4 sec. 


Ae Township. Ay N., ., range 41 W., 6th 


Pp. M., Shannon County; South ‘Da- r 
“kota, containing Te bar more or * 
Jess. eo. 
- “AGR- Tract. No. 1300, ae 

com the allotment of. William Garnett, 
Sr -OS-1601, described as lots 1, 2, 
. EYNWH, sec. 7, Township 41 N, 


range 40 W., 6th P.M. , Washabaugh is 


“County, South. Dakota, containing -_ 
154.40 acres, more or less. . 7 


_ AGR. Tract. No. C-1304, “foninerly | 


the allotment of William. Garnett, oe 
Jr., described as lots 6, 7, EYSWy,, 
SEY, sec. 6, Township 41N.,Range | 


W:.,. “6th P.M., “Washabaugh ae 


814.25 acres, more or less. 


Pitle to the above- described. tracts : 


| United - States: of | 
America as of December se 1942, — 
ages date of fatcang: Prior and: ne pee. : 


ae Bala, ‘December: 31, 1949, thas 
record indicates the United. States... 
held the three tracts of land in trust 
me for the following Indian. owners. in 


- _the pr oportions indicated : 


oe, Filla. Garnett, also as as : Filla | 
oe ‘Ja anis Garnett, Pine Ridge Allottee 

7 No. 1830—1/3. or 9/27... cae 
. Charles Garnett, Pine Ridge Al- 


| lottee No. 8734—2/9 or 6/27. 
: Henry, - Kocer. Garnett, Pine 


- ie. Allottee. No. BOT —2/9 or 


ae 


Add shaders. Gua, “Pine 


| Ridge Allot ttee No. 7213-—2/27.. eet 


~. Frances E. Garnett,.Pine Ridge 


Frances: Garnett. Hogan and. now 
‘known as Frances co Pus: 
ne erate ee Tee 
~ Cynthia: Bertha Gaines Pine 
‘Ridge Unallotted: No. 9556. (also 
known‘! as Cynthia Garnett Red Owl 
“and now known as:Cynthia Caruee 
alle gd OT. — 
‘ “Three of the hore. Tadian 
me owners, nainely Filla’ Ji anis Gar- 
‘nett, ‘Char les’ Garnett and “Add 
a Theodore Garnett, died prior to Au- 
gust: 8,'1968, the date of. the ‘Act, 
“SUpra. “Aecor dingly, their - repur- 
_ chase rights ‘vested in the parties 
‘her einafter identified and desig 


: het supr dy, as : hinplainentedl by 25 


| original owners, 'as of ‘the: date of 


= taking, namely. ‘Henry’ Kocer' Gar- 


nett, Pine Ridge No. 3667, Frances 


TB ‘Puskar, Pine: Ridge Unallotted 
and | Cynthia Bertha. 
| ‘Pine Ridge: Unallotted. 
> Paid 9556, are living. and therefore 


"No. 9555, : 
| Laiwr ence, 


_ DECISIONS. oF. THE ‘DEPARTMENT oF THE, INTERIOR 


_ “provided: 
: applications: 


Henry) Kocer Garnett; PR-3667. tenes 
Frances Garnett Puskar, PRU-9855.' 
: Cynthia ‘Garnett’ ‘Lawrence, PRU-95586. ea 


a cember 20,. 1978 | 
letter of November 8. 197 3, advised : ce : 
“the Aberdeen Area Office it was his — 
contention that he was: legally ‘ene 


: [st ED. _ 


Come ee andee 95 CE R 
257.3 (a). Accordingly, as of Au- — 
gust 8,: 1968, the approval date | 
: thereof, the fol lowing persons quali- be 
fied’ ae the regulations as “for- 


mer owners’ it the right. to re- 


. purchase. the three tracts in question a 


“filed 


they " pene 


Edith Little Bear, ‘PR-8782,._ ; 


* Alice QO’ ‘Rourke; PR-7 7874, 
. Charles Garnett; “PRU-11009." 


Anthony James Garnett, PRN-60900. 


i. Gary: Anthony Garnett, .PRN-60901. 


“Uaallottad No. 95557(also: known as Only the following five caieiauale = 


of .the above eight. qualified or. 
eligible ‘individuals filed applica- 


tions to repurchase the tracts in | 
oe Rursnant to oa CE R. ae 6 a, 


fa)s 


Henry Kocer Gar sett. PR-3667. 


“Cynthia Garnett Lawrence, PRU-9556.' 
_Hdith Little, Bear, “PR-8782,.0 0 2) 2, 

Alice 0’ Rourke, PR-7 874. . | 
" Charles Garnett, PRU-11009. 


‘The recor d. indicates the five. ine 


dividuals were notified . on:} Novem- 
ber 8, 1973, by. the Acting Superin- | 
‘tendent,. Pine Ridge, Agency, by 
certified . nail, ~ return receipt. re- 
‘quested, that unless they couldagree 
‘to the share. each: was to acquire in 
al the three. tracts, the applications to 
CFR 257.3 (b) anid (e). *hiee of the | -purchase would. not be considered . 


and; the: tracts. made. available for 
liew selection. . i. 


The appellant under date. of De | Z 
5 1m. response. to the . 


= 680] | 


"ADMINISTRATIVE: ‘APPEAL OF HENRY KOCER GARNETT, 
08-3667. vw AREA ‘DIRECTOR, . ABERDEEN, AND eal i ae 


“OTHER PARTIES IN INTEREST _ ony 
| - December Os 1974 ae 


| titled to So a ., 1: 18 interest 


~ in the three: tracts: rather than an | 
undivided 1% interest. The: appel- 
lant based his contention on the: nor- 
mal rules of heirship descent that. 
would have taken place if the land 


had remained i in Indian ownership. 


| In response thereto, the Area Di- 


rector on January 11, 1974, advised 


_ the appellant. that. he was. ‘Teaffirm- | 
ing his position to, the effect. that 
any right: the appellant had to re-. 
. purchase was created: by. the Act of. 
— August 8, 1968, sep7 "ay and that his. 
right under the ‘Act, supra, to repur- 
_ chase: was no greater than the right ~ 
... of the other four: applicants. ‘The 
> appellant was, further advised that 
~ if he and the other four applicants | 
eae could agree to acquire. the tracts in. 
other than equal. whdivided. shares 
or interests of 4 each, a sale i in the 
. proportions agreed would be made, 
In the same letter appellant: was 
. further advised the responsibility of. 
oo reaching: an agreement as to. the 
_. shares or interests to be purchased 
2 by each applicant rested ‘entirely — 
with ‘such. individuals. Moreover, : 
_ the’ appellant: ‘was given’ an’ addi- 
tional ‘30 days from. the. date’of the. 
letter ‘to execute sales:contracts and. 
_ failure to do so would result in the.° 
_. proposed purchase being abandoned. 
and the lands made available, for | 


; Tiew selection. 2 


share in Gis ‘thre tr sicts ‘than. ine: 

other four applicants and advised 
the Aberdeen Area Office to that 
effect on J anuary 28, 1974. The. 
Aberdeen, Area Office treated: the: 
letter as an appeal and referred the - 
matter to the Commissioner, Bu- a 


reau of Indian Affairs, for. review. 
and decision. The ‘Commissioner, 


pursuant to 211 DM 13.7, dated De- - 
~ cember 14, 1973, referred the matter — 
‘to the Board of Indian Appeals f for 
| disposition. — 


‘The appellant in. support, of his. 


a “peal contends. that: 


(1) William. Garnett, Sr, was the | | 


original : owner. of the. ‘tracts’ in- 


volved and since his wife, Filla, and 


all his childr en, with the Seceeon _ 
of the appellant, are. deceased, Pref ie 


erential repurchase: rights: should’ 


vest. in, the appellant as a sole sur a : 


viving child, and | é 
(2). appellant, as a ‘son, ey 
for and was granted the right to re-. 


purchase other lands. that had been. - 


owned by Filla Garnett and taken : 
by the government and that the: ap- 
pellant should have the same right. 


to. repurchase. the lands taken | over. 
- from. William. Garnett, Sr, as the if 
| only surviving son, and: : ! 


(3) appellant owns a ‘5/ 9 inter- 


i est in: ‘the tracts’ involved | as com- 


pared. to the outstanding 4/9: inter=~ 


| est owned by seven other: ses in 
| The record indicates ths appellant : cae 

upon receipt of the letter of J an- 
“> wary 11, 1974, still remained uncon-~ 
vinced. and. maintained he was le- 
oy entitled to: pag ‘a Tanger’ 


various: proportions, and: 
(4) by virtue of custom. ed us 


| age, appellant. has a, vested: right to * 
: purchase such property since he was 
born on ‘the land, lived thereon until 


ee ihe iad was a taken by: the Us ey aad 
that he moved back on. ‘the, ‘land: 


after the military quit. using. ; the | 

| land 3 in 1945. an 
“(BY that: the appellant. hal ee 
| “pended approximately $50, 000. in : 


2 improving the premises. 


| (6) that appellant uses the tract 
ane involved as headquarters’ for. his. 
Le operations consisting of other inter-" 
| ests he has acqu tired in the vicinity. 
ee A review of the record ‘indicates 
? the appeal’ involves only one issue _ 
phat requires consideration. and Tes. 


olution by this Board and that is: 


Does the Act of August. 8, “1968, 2 
as implemented by 25.CFR S57 pro- 7 


vide for the appellant, 2a for mer 
owner, tio “purchase a greater share 
in ‘the tracts involved than the other 
: four former owners? | 


The appellant’ S contentions as. 
hereinabove set. forth’ are | consid- 


ered and disposed. of aS follows: 


 Appellant’s first contention. is 


clearly without merit as William 
Garnett, Sri, was not. a “former 
: owner” within the* meaning’ of 95 


CFR 2517.3 (e) which provided i in its 


| pertinent part: 


oO “Former owner” means each } per- 


gon. ‘from . whom the United States. ac- 
quir ed an interest i in a tract. of land, or if i 
-sueh ° “per son’ is ‘deceased, ‘the » surviving 
“Spouse, or if such spouse, is deceased, his” 


children. RFS fe: 


Weonkennon nuthber 2" is. a eee ea 
oS athont merit. as. jt is iinmaterial _ 
. . arid-ofno. consequence insofar.asthe 
a thr ee tracts. ans “question are: ee 


igh ret ey, eS 


| * ands was el che oe to repur >, 
7” chase. other lands ‘ogned: by. Fula 
Garnett, which had. been. taken by 


_ DECISIONS: oF THE DEPARTMENT: OF TE B ‘VTERIOR - 


. , vet 
t : : : 


[st I. Ds ‘i 


“the. government ¢ as s pant 0 of the : oun-. 
“nery. range. _ | 
“Appallent S thivd: contention, is oe 


| unsupported by the record j in ‘that = 
‘ title to the three tracts still remains . ; 
in thé. United States of America. | 
‘Moreover, the only right the appel- as, 
dant and” the’ other. four former | 
“owners have j in the land in question 


is what i is granted them ‘under. the * 2 
Act of ‘August 8, 1968, supra, that — 


being merely’ the right to repurchase — | 
the land in question. under the con- . 
ditions set forth in’ ‘the Act, supra, — 
as implemented by 25 CFR OT. 
_ The appellant’s fourth contention = 
‘is ‘likewise without merit and wnaic- 
cept able in that the “Act, supra, as. 


implemented by the regulations, DD 


‘CFR 257, makes no: provision for 


the ‘consideration of custom and, 
usages or for the other items men- | 


tioned by. the appellant i in his con- 
tentions 


“regarding | repurchase 
rights. Regrettable and unfortunate 
as it may. be, any investment or im- | 
provenients: the appellant made on 


the’ lands involved in this appeal 


were strictly. at his. own risk. 
‘The vecord indicates that, appel- 


F lant and: the other four parties have | 
qualified AS. “former. owner s”-as..to 
the three tracts and in. such ¢apacity. 


made timely: applications to: repur- 


chase the tliree-tracts involved pur- ee 
 suiant to 5 CFR 257. 6 (a). Title Si es 
CER 257. 3(e), among other ‘things, fe 
provides. that. not. more ‘than five mes 
of the former owners may join ig . 
purchasing. a tract. of land. Neither sont 
. the Act, SUPT nor, Part: 287 of ‘the 3 
regulation. makes, any provision for | © 


Jaate: 


‘STATES \U. MIKE GUZMAN, 'SR. 
- ‘MIKE GUZMAN, JR. 


“Deoomber 55 ‘J sh 


- ne donee owners. 5 under: Such cir- 


~ cumstances: to: : acquire. anything. 


: other than — in ater est or ‘shares 
| - therein. - te ee 
ve |e Statutes: as. a "general wale 


| should be’ giver: their natural mean- | 
- jhgand recéive‘a-faircand reagon- - 
able interpretation with ‘respect ‘to 
fre the: objects :and.-purposes thereof. 
The words: of the-statute: will ‘be 
| given: their plain meaning where to 
oy do. s0 ‘does: not lead to. an absurd: or 


— unju just result, Be ‘Leslie. Parker, M. 
4 ie Wheeler, 62. ED. 88. (1955). » 


- Inesview of: ‘the reasons: oe 
ee above’ set forth, the Board finds that 
= the appellant dhder’ ‘the provisions’. 
. of the Act of August 8) 1968, supra, 


“and 25. CE R O57, js not entitled to 


- purchase : a: ‘greater | share or. interest: 
_ in the-three.tracts involved than the. 
~ other four applicants. Accordingly, 

a the. Area Director’s decision of Jan- _ 

. uary 11, 1974, affirming the Pine 
Ridge. Adting: ‘Superintendent’s ac- 


i tion. of ‘November: 8; 1973, must be 


; _ sustained and appellant's: app peal 
‘deg dismissed. | 


_Now, THEREFORE, pumuane 


a to the authority ‘delegated: to: the 


P Board. of | Indian® ‘Appeals’ by thé 
. "Secretary. of the. Interior, 214 DM 
18.7, issued: Decémber 14, 1978, and. ” 
48 CFR 4. 1(2), ‘the decision of the 
7 Area, Director, Aberdeen: Area Of- i 


| ; | fice, Bureaitr of Indian Affairs, es 


eke AFFIRMED. ‘and the. 8p 
a peal herein is. DISMISSED. ~ a 


‘ing Claims: Placer: Claims: 


“This decision is final for r the De- : 
‘partment. oS ee = 


- Were 4 H.° Wrison, ~~ 
Administrative J udge. 


Lc OONCURS:.. - : “ s 


| Marcus, J. ‘Sanacu, 


Administrative eTudge. ao ee ice 2 


UNITED STATES 
Mv. 
“MIKE GUZMAN, ‘SR. AND 
(MIKE GUZMAN, SR, 


1s EA 109 
int » Decided December 5, 5190 


. Appeal: from decision of Chief ‘Adminis: 7 
trative Law Judge L. K. Luoma. de-. 


claring the Queen and Driftwood cae uae! 


mining claims null and void. 


Affirmed. in. part, set aside in pot 


i ad remanded. 


1. Mining: Claims: Withdrawn, Land cee 


Mining claims located subsequent . to a. “ 
_ ..first-form. reclamation, w ithdrawal . are > 
void ab initio, since ‘such lands: are ‘closed - 2. 
to. entry under the: general mining laws...) 


2. Mining Claims: Lode amet ; 


Lode ‘claims located ‘for aeposits: of: sand. | 
and. gravel-are void- ab initio, since. the. — 
law authorizing: the. location, of. lode 


claims provides 10 authority for ‘the loca-_ 


tion of placer deposits of sand aud gravel, eS 
and’a‘ relocation of the lode‘¢laims as. _ . 
placér claims in 1965" cannot‘relate back 
to. -and* ‘depend upon ‘the: lode ‘claims. ao bs 


Meri, 


3. _ Mining Claims: ‘Common “Varie-- 


| ties of Minerals: Generally—Mining 
; Claims: Common Varieties of Minerals: 


| Special Value—Mining Claims: Com- ’ 


mon Varieties of Minerals: Unique 
Property a 


- AL deposit of sand ‘ead es used. for 
. ordinary purposes may be considered an 
uncommon variety: of such material only. 


vs if the deposit will command an economic 
2 advantage over ordinary deposits of sand. 
Pag and gravel due to a unique property which. 
| imparts the special and: fiptinee value to- 


= the deposit. 


| 4, Mining C Claims: Common Varieties 


of. Minerals: Generally 


“Common. varieties’ of a ‘particular: min- 


‘eral. material do not have to be physically. 


alike or equaliy desirable’ for a given: 
E purpose. ‘When the evidence shows that. 
other deposits occur commonly in the area — 
and ‘are: similarly: used, the fact- that the’ 
.. subject: deposit : “has qualities:-which: are: 
particularly, well ‘suited: to-that-purpose. 


does not, of itself, alter its essential char- 
acter as a. common variety material. 


| a Mining ‘Claims: Common ‘Varieties 


: of Minerals: Generally - 


. Where. Bx: ‘particular’ ‘mineral’ ‘material is. 
| common, abundant. and widespread, cer-. 
“tain: deposits are bound to exist in closer 
oe: proximity ‘to the market. than other: such 
.. ‘deposits, but this is only’ an extrinsic fac- 
~ < tor which: does not make the material any: 
_ less’ ‘common; : ae 


6 ‘Mining Claims: Lands’ ‘Subject toes | 

- Mining Claims: Special Acts—Mining 
Withdrawn. Land—With-: 
| drawals. and Reservations: Efféct of 


RS. 9332, 30, US. C. $38. (1970), is “not. 
— an independent adverse. possession, stat. 
. tate. It is part of the general mining laws, 
and necessarily. assumes that, any. lands, 

claimed under that statute were open to 
entry and patent under. the mining laws. 


; Claims: a 


It has.no application. to a. trespass on 


"DECISIONS OF. THE DEPARTMENT of THE INTERIOR | 


18 LD. a 


a land which is lone to mineral entry, by ee 


withdrawal or reservation, and compli- 


ance with the terms: of the statute will : 


not. “eure”? the: invalidity of (a: mining: © 


claim located-on land which. ‘was not open. s 


to entry and appropriation under, the 
mining, laws. oy 7" Se 
”. ‘Mining Claims: Generally —Mining _ 
Claims: Location—Mining - Claims:, oo 
Special Acts. Leta gee 


Technical deficiencies in: the. manner or: 


method of the location and. recordatiot 4 as 


are} not: material to the. assertion . of a. 


claim perfected pursuant to R. S. 2332, 30. Le 


U.S.C. §.88. (1970). The provision offers 7 
an alternative to proving strict: compli- 
ance with the laws. “applicable: to: lode. 
and. placer. location,. and. a claimant. un- 


der this, provision is not required, to pro- 245 


duce. record evidence. of his location’, oa 
to give any reason for. not producing such 


“evidence. 


8. Mining Claims: 1 Generally Mining : : 7 : 
Claims: Sap pectin? Claims: 7 
Special Acts eg ne es 


If the claimants possess. the ‘eshential _ 


qualifications as’ to” citizenship, ‘and’ if’ S| 


they peacefully: entered. and occupied: the - 


land:.and:. discovered’:a ‘valuable ‘deposit 
of. common. variety. of. mineral ther eon. at. — 


a time when both the land and the’ Min- 
eral. were subject to appropriation. under — 
the’ ‘mining laws}. and if they thereafter 
remained : in: ‘peaceful, exclusive posses-: : 
sion and openly worked the claim. for. the 
period prescribed by the state statute. of . 
limitations for mining -elaims;. and. ex- 


pended at least. the minimum:amount of 


money prescribed by-law in the improve- | 


ment of the claim, all such actions hay- 


ing been’ accomplished. prior. to July: '28,. 7 
1955,. they have thereby. established their: 
right. to receive. a patent: pursuant: to 30- 
U.S.G. § 38 (1970) notwithstanding their : 


fdiliré to file'a ‘Yocation notice. initially re 
and despite their error in subsequently, 
locating and recording their claim under ae 

_ the statute pertaining to ode locations : 


Ogee ga ‘oan 


STATES v. “MIKE 
MIKE. ‘GUZMAN, JR. 


-GUEMAN, SR AND. 687 — 


December 5, 19 Th 


rather. than. properly under, the. placer 
mining law, ee ye | 


3 9, Adininistrative: Procedure’ ; 


Hearings ~ 


2 Where ‘the: evidence adduced at the hear- ’ 
- sing of the ‘contest “of: the validity. of-a. 
mining claim is inadequate to establish. 


whether the: claimants. have earned the 


right to receive a patent pursuant to 380 - 
ed Ds 8.0. § 388. (1970),. the case. will pe re- 
 “manded: for the. taking: of further’ evi- 


2 APPEARANCES: Richard. L: ‘Romer, 


. Esq., Office of the General Counsel, De-- 
partment of Agriculture, Albuquerque, 
Hale C. 
Tognoni, Esq., Phoenix, ;, Arizona, for 


New Mexico, for. appellee ;. 


ee appellants. 


ie . OPINION. BY -ADMINISTRA- ; 


“FI VE d ODGE STUEBING 


: 3 | INTERIOR BOARD: OF LAND 


| APPEALS: 


2 Mike | Guzman, | i on. ai 
oa Guzman, Jr., have appealed from. | 
- the March. - 12, 1974, decision. of 


7 Chief. Administrative Law. J udge 


L. K... Luoma. holding | that. the 


7 Queen and. Driftwood placer. min- 


ing claims are null and void.? That 
decision resulted. from contest pro-— 
i ceedings initiated by the Bureau of. 


~ Land Management. at the request of 


: the. Forest, Service. The contest 


= ‘1 The: Queen. ond: Driftwood pines mining 
- :¢laims’ are located in sections 3.and 2; respec- 


| ‘tively, T. 2S., RB. 11.B, Gsr. ‘Meridian, Tonto — 
. National’ ‘Forest,’ E krieontd: ‘Both | claims are. 


ae in the bed of Queen Creek. 


Gen- | 
i. erally—Appeals—Evidence: : General- 
~ Jy—Contests and Protests: — - 


. claims. . The - 


| ee charged, ae Ga. ae 2 
_ there had been no discovery ofa 
valuable mineral deposit. on: the — 
complaint further 
charged that the sand. and gravel - 
found on the. élaims area common 
variety of sand and gravel within © — 
_ the meaning of section 8, of the Act 
of July. 23, 1955, as amended, 30. - 
U.S.C. § 611: (1970), and .conse-. 
quently, not subject to. location un- 

. der the general mining | laws,. BO 7 
_. dence and the rendering of a. decision U.S.C. § 21 e¢ seg. (1970). » 

os ‘limited to that issue. : ke 


The first issue: is the date of the - 


location: of. these claims. Tf they 
-were validly located prior to July ~ 
93, 1955, then’ the sand. and gravel _ 
on. the plane may constitute a val- 


uable . tineral deposit _ locatable. 


under the U.S. mining laws, even. if 
that material is a. common variety — 
of sand-and gravels If, however, the — 
claims were not located until. after 7s 
July 23, 1953, then the claims can- 
not be valid ‘unless the sand and © 
_ gravel. found thereon is an uncom- 
‘mon variety. of that material, on | 


USC. § 611 (1970). | - 
_ Appellants assert. that: they ies | 


bated: both the Queen and : Drift. : 
. wood-claims in 1941, but did not-re- 
cord them. Appellants testified that — 
they have: removed sand and gravel 
deposits along the. channel of Olean ; 
-Oreek from an area’ between both | 

claims since 1941 (Tr. 134). -Appel- 
-lants: then located. two lodé. claims. 


on. April 14,. 1955, kmown as. the — 


‘Queen and Driftwood lode claims. — 
In ,1965, they located the: present 

Queen and. Driftwood placer min- — 
ing claims for the s same deposits of : 


‘DRCIST ONS. or THE 


Coogi ‘ona oravel, ‘Finally, in 1966, - 
as the result of a contest ‘proceed: 
:: Fags the" lode* claims’ were declared | 
i null and void by a Hearing: Exani- 

- ner, ‘An appéal of this ‘decision ‘to 
the Dir vector; Bureau of Land Man-- 
agement ‘wis’ dismissed; and > no. 
7 further appeal. was’ taken in this 
| ‘case. | | 
[4T RippeTtants:’ argue’ hab the - 
re 1965 location: of. the. placer: claims 


: : should relate back to the original. lo- 
 éations, or at. least. to the: 1955 lode 
locations. That argument is unten- 


_ able. First, with respect, to both’ the 
- Queen placer and the Queen. lode, 
_ the land on which they: are located | 
was renioved from mineral entry by 
a first-form reclamation withdrawal : 
in 1925 (Ex. 7). See M. G. Johnson, 
48 LD. 107 (1971): The land: was — 


not reopened to mineral entry until 


1963, PLO 2897, 298 FR 1045 
(1963). Mining’ elaims. located on 


Jands withdrawn from ‘entry: are 


~ -yoid ab initio and gain:-the locator 
no rights either at the time of loca-_ 


tion or at any later. date: M ichey G@. 


 Shaulis;' 31 IBLA. 116° (1978); _ 
Frank Zappit, 10 IBLA 178,°183 
(1978). Moreover; the Queen plese = 
- -€annot: be regarded..as an amend-. 
~ -ment of the Queen lode because the - 
placer ‘claim occupies entirely dif 
ferent. land at some: distance from 
_ the lode location, involving ‘differ- 
| ent: workings.: The two claims are. 
unrelated. Therefore’ the first. po- | 
 -tentially valid location of the Queen 


: placer mining claims took ‘eee in 
oe - 


DEPARTMENT, or THE INTERIOR 


FB} « The Driftwood ere claim. 
7 was, located in- were on: 1 withdrawn, 


| tsi. ED. ie 


ands. ‘That portion. of the dlaim is | 
also void. The Driftwood placer a. 
does ‘embrace part’ of the’same land 
and workings which were formerly 
- claimed: under: the: Driftwood: lode a 


location. However, the entire Dr ift- 


“wood. lodé. claim:is’ void for: another 2a 
reason: the claim. was located asa - 
lode claim and: not: asa placer. One — 


of: the’: most fundamental. distine- 


tions in mining law is the distinc- 
tion between placer deposits and 
» lode. deposits. Lode. deposits are ‘de- aie 
fined by statute as “* * * veins or 
lodes of quartz or: other rock in — 
place bearing e gold, silver, cinnibar, 
lead, tin, Copper, or other valuable | 
deposits * - 
(1970). See 6.9.5 J efferson-I ontana ‘ 
Copper Mines Co., » 41° LD. 320: - 
(1912). Placer deposits. are likewise a 
‘defined by statute as all tninéral ‘de- an 
posits other than lodes. 380° U.S.C. : | 
§ 35. (197 0)..The distinguishing. test ae 
which determines whether. or. not. ae 
valuable taineral deposit. may ‘bese- - 
cured by a:lode:claita or by-a. placer 
claim is the form: and. character Of 
the deposit. If it isin a vein or lode — 
‘in’ rock ‘in place, it may be secured 
bya lode claim, and it. may. not be 
bya placer claim. Ef it ‘is ‘not in a 
vein or lode in rock in place, if may. 
‘be secured: by’ a placer claim, and 
may. not be by a lode claim: Webb 
Me ‘American: Asphoalium Mi ming ei 
 Go., 187 F. 208 (8th Cir. 1907). The 
‘most typical, example of a placer _ 
‘deposit is a deposit | of sand and 
gravel. See 6.0:, Ao Dictionary” of 
Mining, - %e, 
Lerms | 829: (1968) and. Webster's ae 
Me CW. L ‘ternational id Dictionary, 1877 : 


FT 80° U.S.C, . $23 
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: Qa ea sa’ “194 049). te: is res a. *punda- 


‘= Inental': tule’ ‘of: maining’ Jaw that: 


of placer deposits: are. ‘stibject’ ‘to loca- 


_tion'and patent only under the law 
“applicable to placer. claims. Hender- 
4 ‘Fulton, 35° ‘TED: 652, 663 
: (1907 )$ 5 see also Cole v: Ralph, 252 
| 286, 295° (1920) ; : Helen: KB 
7 ‘Wells, BA ED: 3806 (1988) ; ‘United — 
States: ve ‘Stevens, | “7 LD.‘97,.108 
om (1970). ‘Likewisé, a lode discovery 
~~ Swill not‘sustaina placer mining lo- 
cation. Big’ Pine Mining Corp., 53. 
au D. 410 (1931)... Therefore, both the © 
Driftwood and Queen | lode: claims ” 
were invalid from. their inception 
_ tor the reason that sand ands ‘gr avel 
are’ locatable. only’ ‘ander ‘the’ law Congress. wanted: common. varieties — 
pertaining to ‘placer deposits. Lay- 
“FT4, 722: 
(1929). Since both the” ‘Queen and 


“son. We 


US! 2 


man Vv. Ellis; 52° ED 


Driftwood lod é claims have been i in- 


valid fre om their inception, their’ vex | 
| Yocation’ as placer: claims. in 1965. 
cannot relate back to and’ depend 


. “upon ‘the lode claims for validity. 


Materials Act ‘of 1947, 380: US. C. 
. § 601. (1970), £O provides that: 


“No deposit of common’ var iéties of sand, i. 

eravel,. pumice, pumicite, or: ‘cinders. - 

. and no. deposit of petrified wood shall be. 
ae deemed a valuable mineral deposit: within 
~~ the meaning of: the mining laws of the 

United States so’as to give. effective va~ 

- lidity to’any mizing claim: heréafter lo : 

- eated under such mining laws * * *.. 


. signe’ 


. “Common varieties” ¥% mae does. not in- 


3 clude. deposits of: such. materials. which. 
-.. are valuable because the deposit has some 
giving it distinct and Special . 


| - property » 
; neve BE a 


-sand, . 


Phe purpose aot baie wet hin is ean’ - 


" gbated?: by the” “Stipreme: ‘Court in 
United States ¥. Goleman, 800.8. a 
599, 604 (1968) = ks in 


: he ‘esislative’ ‘history’ “makes : : 


clear that this Act. (30 U:S.C. § 611) “was. 
: ‘intended to: ‘pemove - common’. types. ‘of ee: 
gravel, and: stone fr om the cover age. 3) 
OF :i ithe . ‘mining. laws, under. which. they 2 
served. asa basis. for claims to land pat- - 
ents, and. to place. the disposition of such 
| materials under the | Materials » Aet ot” 
1847 , 61: Stat: 681; 80 U.S.C: $601, which . 

- provides: Lor: the: sale of. such: materials- 
without: disposing. of the. Jand on . which | 
they are found. * * * 


~ Appellants ae poitited 0 out that : 


one of. the: principal reasons, “why. 


of sand, gravel,. and: building mate: 


_ rials te: be removed from’ entry, un- 
“der.the. general mining laws was to 

prevent: certain. widespread: abuses __ 
that occurred. under that: mining 
law. In particular, Congress wished: 
to" prevent, people: from’ ‘acquiring. 
Jands. valuable for recreation, tim-- 


[3] The Act of July 23, 1958, ean 


“Usd. S6lL (1970) , amended. the 


and. wildlife: based. on. discovery | 


of. common varieties of certain: ma- 
terials,. when,. in fact, the. locators | 
Of ‘those materials ‘had no, intention’ 


of ever: mining. them, “but. simply. i 


wanted a site for a eal or. other. , 


nonmiining purposes. See,.¢.g.,, 1955. 
U.S. Code Cong. & Ad. News 2477... 


: Conceding that this was one of the. ; 
? pur poses of the Act of J uly 23,1955, 


it is’ nevertheless’ clear that after 


: that date, no’ deposit: ofa commen’ : 


variety of sand: and oravel: ‘could be. 


located. under. the general. mining — 
law. Consequently, j inorder forthe — 


aes and. Driftwood. placer claims 2 ri 


7 690 "DECISIONS: OF THE 


to be sald: tha sand dnd gravel: dé" . 
 ” posits. found. thereon must not be a 
-” " eommon variety « of sand and gravel, 

2 because they. were located in 1965, . 


“a undee the mining law. 


_s« The various tests. developed by the / 
z "Secretary of the. Interior to deter-. 


_Inine whether a particular. deposit is 


an uncommon variety of sand, 
oo gravel, or building stone has been 
- _ summarized by the Court of Ap- 
--peals for the Ninth Circuit: (1). 

. there must be'a comparison of the. 
mineral deposit in question. with A 


cial value; (4) if the special value 


‘is for uses to which: ordinary varie- 
ties: of the mineral are put, ‘the de- 


posit ‘must have. some distinct. and © 
. special value for such: use; and’ (5) 2 

the’ distinct ‘and special economic. 
value may be reflected by the higher | - 
’ -price which the material commands 


in the marketplace, or by reduced 


cost or overhead so that the profit - 


to the. producer would be substian- 


; tially more. McClarty v. Secretary | 


- of the Interion, 408 F.2d 907, 908 
- (9th Cir. 1969)... | 


In addition to thode pails’ for. 
| determining. whether ‘a tnaterial is 


-@ common variety, » ‘the’ mining 


have to mneet the normal tests of val- 


fee 


‘ : idity. for. any mining claim. EEssen- 
tially, the mineral deposit; found on 
the claim must be reasonably ‘per- 


. | ceived to be capable of a ae, 


‘DEPARTMENT ‘OF THE INTERIOR” 


(etn. 


sanowel) and marketing aut, a profit, 2 7 
See, United States. v.° Coleman, : 
supra. When the United States con- 


tests a mining claim, Tt has the bur- 2. 


ten years after common sand. and es den of. presenting a prima facie case 


_ gravel was closed to ‘appropriation 


that the claim. is invalid. ‘The bur-— 


den then shifts to the claimant to. | 
| show. by a. preponderance ofthe evi- 
dence that the claim-is valid, for it . . 
is the claimants who are the propo-. 
nents of ‘an order to declare vee os 
claim | valid. United . States v.- 
Springer, SIBLA 123 (1972), afd. ae 
491 F.2d: 239, 249 (9th Cir. 1974), 


cert. denied, — US. — (1974) ; 


Foster v. Seaton O71 F. 2d 836, 8388 
_ other deposits of such minerals gen- (DG. Cir. 1959). 
erally ;. (2) ‘the mineral deposit in 
question must have a unique prop- 
erty; (3). the unique ‘property must — 
give the deposit a distinct and spe-_ 


The testimony eee the eX: 


t tent of utilization and marketability = 


of. the material found on these 


claims i is. both. sketchy and conflict- 
. Ing. (Tr. 66, 67, 94, 96,. 220.) (Ex. 
LL, M, R.). ‘Nevertheless, it is.clear 
that, a some thirty years the ap- 
~ pellants have. been selling the sand 
-and gravel, ‘from the area ‘of these 5 


claims, . both separately and as an. 
ingredient. in. their ready- -mix con-. 


 erete, While actual mining -opera- 
‘tions are not. required to prove mar- | 
ketability, we have held that'actual 
profitable mining operations are the 
_ best. evidence of a. valuable mineral 
deposit. United States v. McKenzie, 
4 IBLA 97,.100° (1971). Since the — 
appellants havea profitable ongoing is 
_ mining operation, the marketability —s 
of the. deposit: i In question is fairly. 


claims, to be considered valid, would — obvious. 


“Appellant have ncaa the 7 | 


sand and- ‘gravel found on their — 

claims with other sand and gravel. _ 
deposits found in this area. Appel- se 
lants assert that the characteristic 


ne UNITED: STATES” v. MIKE GUZMAN, SR. 
oo Fe. MIKE GUZMAN, 
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o< hicks ne this deposit of sand 
and gravel. unique is the angularity 
of the particles (Tr. 226). They at- 
tribute this “unusual. angularity os 
ae, both the sand and the gravel. The 
appellants” assertion as to the uni- 


- queness of the deposit was corrob- 


orated by both of appellants’ expert 


witnesses (Tr. 963, 278). Both ap- 
_ pellants and their expert witnesses 
_ testified that the angularity of the 


gravel and also the absence of dele- | 
~ terious materials associated with the - 
- deposit combine to make an: excel- 
lent “high test concrete.” (Tr. 226, . 
268, 285. y The only example. of what 
7 a meant by “high test’ or. “high | 
grade” concrete was the suggestion 


that” appellants’ ‘concrete could be 


used for lining mine shafts (Tr. 296, 
286). ‘However, the government’s 


: mineral © examiner - ‘testified that 


while the sand and gravel was well 
suited for making concrete used: for. 
lining mine shafts, such concrete _ 
oa owas: not as permanent as that: used. 
- in'dams (Tr. 92). At any rate, the — 
use -of ‘material for: construction - 
es purposes is only ‘a: common use. 
United States v. Henderson, 68 1.D. 
2 "96: 99- (1961). And for material used 7 
only for. common : purposes: to be 
considered an uncommon variety, it 
must have some special and distinct 
value.in‘an economic sense over and 
above the common run of such ma- 


‘terial. ey, v. Peery ae the 


| : Interior, » Supra.” | 
- The only: evidence offered ie ap- 


pellants: which suggests some: spe- 


2 tees are statements by Mike 
. Guzman, Jn, and by an export wit- 


512-867-752 - 


ness, 
testified that. for. some grades” of 
_ concrete mixes, appellants. receive 


yard | than. competitors © xe 
although he could not make Specific. 
“comparisons with his, competitors’ 


“Dudley. L. Dan Giron 


“roughly” one dollar more per. cubic 
recelve, 


prices because, “* * * there’s so many 


_ mixes and - all: that that’ would. be. 
hard to tell * RD (Tr. 232, 938. ) 


However, i in: some areas, the. price 
appellants receive is the same as the 
 competitor’s. price: (Tr. 233). Guz- 
man also testified that. his company . 


had. been awarded contracts despite 


the fact that:competitors had under- 
bid his price by offering to sell con- 
crete at: a-lower price per yard. 
_ However, .a number of factors.other 
-.than, the physical peculiarities. of 


Guzmans’ sand and gravel may have. 


‘influenced:-the. buyer’ 's decision. in' 
_ these. instances, suchas. the -Guz-. 
mans’ size, reliability and reputa- 
tion, as. ‘compared. to. the. low. bid- 


ders’. Or, their conipetitors’. prod- 
uct may be sub-standard without: 
establishing that: material from the. 
Guzman claims..is an uncommon 


variety.’ One of appellants’ expert . 
witnesses stated one user was “will: 
ing to pay a little more” for a bet-. 
ter grade of concrete. (Tr. 987 Je: 
Other than those statements, there 


is not one shred. of. evidence o indi- 


cate that. appellants. ever actually 


received. more for their. concrete 


_, than any of their. competitors, Ap- 
: pellants. did not produce a single re- 
ceipt | showing that. they réeived 
“more. than a: competitor, nor. did 


they introduce any witness who 


outa eae that! ho had paid if more 


for appellants’ concrete than for. a | 
| competitor’ $.2'The. only ‘evidence i in 
. the’ record related: to: specific sales” 
was ‘for’a ‘period: ‘prior to the 1965. 
: location: of these claims (Exs.: as 
 M).And that’ evidence. (Ex. My); 
~ indicates: that: the’ sales were made. 
| mostly. to° ‘private: ‘individuals’ or 
~- small’ companies. | Consequently, it 
seems’ teasonable’'to ‘infer that for 
that: period, and probably. for the | 
period following it; most. sales of fea" 
concrete were to private users, for: 
ordinary” purposes, for which. the — 
appellants — ‘received an: ordinary . 
price. While the evidence does estab- 
lish that this material is suitable for _ 
making high. quality concrete, it is _ 


not sumeiont to show that this is'so 


unique or unusual as to warrant. a. 


~ finding that the material is a an lee common coment block. material, 


common. variety. 


[4] Common gaticies of a. ee 


chee mineral material do not have 
to be physically alike or equally de- 


may be used to build a wall and, 


because their - physical. ‘properties 
differ; certain kinds of common rock . 
ny be preferred: for r this 3 PRrpose | 





Tinea aia submit: two: letters: (xs, 
-T,..0) from*two customers stating that: they > 
preferred: ‘to. use. appellants’ sand and- ‘gravel S 


+2 TOF concrete, because they" considered: it: to 


be of high quality. There was no asser tion. that | 
there’ was- any economic. advantage.to using — 
appellants’ sand and. gravel.’ Further, . both . 
letters are unreliable hearsay, ag was the ~ 
expert. © 
- witness that. one user was willing. to pay: a 
—‘jittle more for. concrete. hauled a farther dis- © 
tance (Tr. 287). Since appellants aid not call 
and - -conse- 


‘one’ statement made: by. appellants’ . 


these. customers. as witnesses, - 
quently, there was no chance for . cross- 
_ examination, | 
Having little Weight. 


DECISIONS. OF THE. DEPARTMENT OF THE INTERIOR 


we regard . ‘the statements: “as : 


| (September: 


81, LD. | 


i and, in fact, make'a better wall and as 
“command a better price. Neverthe-  _ 
_ less, they remain. common: varieties — a 
of rock: because their phy sical: prop- 
ertiés are-not: unique or rare. United — 
‘States v. Ligier, A-29011- (Oétober 
8; 1962) +:-United States’v. Shaniion, ve 
| 70 L.D.186 (1963). This Board held ~ 

| similarly. with: reference’ toa de-— 


posit: of cinders.in United: States v.. 


ek ne 9 IBLA us 7 (1978); ; stat- os 


“oh deposit of volcanic cinders Which’ are | 
suitable for. use’ in the manufacture ‘of 


cement plocks ‘must : be. regarded: as: "a. 
common variety mineral: material. within 
the context of. the Act of. July 28, 1955, 
; when the evidence shows that. other such 


depos its occur. commonly in ‘the area and .- 
are ‘similarly used, and the fact ‘that the. 


~ subject: ‘deposit. has qualities which are 
particularly: “well-suited” to this purpose 
. does: not. alter its. essential character as 


Likewise, ‘the. ‘Department. has ie 
| consistently. held. that. deposits. of 
sand and gravel suitable forall con- 
sirable fora given purpose. For-ex- struction , PUTDOSES,, which. may be 
ample, many kinds of common rock  RERSTIOF : to other deposits of sand. 
and gravel found inthe area because 
it is free of deleterious. substances, +e 
and because of hardness, soundness, a 
‘ stability, favorable gradation, non- — 
reactivity ~ 


qualities, but which 3 is used‘only for 7 


-and © “nonhydrophilic: 


the same purposes as other. widely 


available, but less desirable deposits 
of sand-and gravel are, nonetheless, ee 
a -common. variety. of sand .and ~~ 

gravel, United States vy. Met. Pinos at 
Development Corp.; 75. TD. 820 


(1968); United States v. Ramstad, _ 


_ A-80351- (September — 24. 1965); - 


United States v.. _ Basch, A-8001T7 
ied 1964) 5 United 


‘MIKE 
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7 : ‘Sh tates. "Hénslin's 7 Ae 20978 (May 14 oe 
4 1964) ; Onited States ¥. Henderson, 2 
 SUPR 


.. The. pene of iia eae md 
gravel i is: attributed to-the fact that 


it: has. not. been: carried: as far. from ° 


* its. source by the action of the stream 


, andy accordingly, it. has been subyéct: » 


to less. wear than have. other such 


deposits inthe area. While this may - 
— well.make it more desirable:for use: 
aS a concerete aggregate than other | 
- nearby. deposits used for the. same 

purpose, we cannot. agree that it 1S | 


a unique. quality. | 


[5] Farther, we ie ve: aly : 
oe held: that a. deposit. of . otherwise 
-. common sand:and, gravel cannot be 
regarded as an. uncommon var iety 
on the basis that. the deposit enjoys © 
- an. economic advantage. due: to: its | 
“ proximity to the market; W here B 
particular, mineral. material i is com~ 
mon, abundant-and widespr ead,.cer~ 
‘tain deposits of that material-are 
a ound to exist-in closer proximity to, tion: mede-on withdrawn land” is— 
-. the market than.other such: deposits, - 
but this.is only an extrinsic factor 
which’ does. not. make the, material » 
"any less common. United States v. 
O'Callaghan, 8 TBLA 324, 79 L.D. 


689. (197 2): United States. v. Stew: 
art, 5 [BLA 39, 79:I.D. 97 (1972) ; 


United States. v: Bedrock: Mining. 


~ Go51 IBLA21 (1970). 


[6]. Appellants contend that, they 7 


a e. entitled to.receive a‘ patent to 


the taro. placer claims.on the basis of | 
_ their compliance with 30 U.S.C, . 
$88 (1970) which eae in dias : 


| tinent. pe as follows: 


and: ‘their, 


= be: of no avail. 


“Where! such person. or Association, ‘they a. 


Térritory where the samie nay be’ situ- 


ated,” evidence: of: Such possession’ and 
working of the claims for such: period 


shall be sufficient £0 establish aright to: a 


‘patent. ther eto under this chapter and sec- — 
; tions: 71 to'76 of this: title, in thé absence 
of any adverse claim ; ee 


_ Appellants: ‘maintain. a. this - 


atite operates to” invest. them with — 
tithe despite: the fact. that most of | 

the land’ claimed. was’ withdrawn sy 
from. entry. under the mining law, 
citing Belk ecagher, 104 U.S: BID 
(1881). ‘However, a reading of that — 
case’ disclesés® ‘that: no: ‘withdrawal Z 
“was involved. : 


The asser tion: that. one may e ie 
upon. land: which has: been with-. 


drawn’ frem. entry, effect. a discov-— 

ery thereon: and possess''such land 
for the period. prescribed, and. thus - 
. “cure the’ defective title of a ‘Toca- 


wholly untenable: Although Beth’ Ye 
Mi eagher is not a-case: involving: an 
7 entry” ‘on: withdrawn land, some of. 
the statements in the Court’s. opin- 
jon are ‘instructive: concerning | the : 
7 effect of. such. an centr o ‘saying, at. 
“ie : ce 7 7 | 


The. aioht: of location ; ‘upon the | 
Hine cal lands: of: the United Siates. is’a. 


privilege. granted. by Congress; but. it-can. 
ouly. be exercised within’ the: limits pre- . 


scribed: by the grant..A location can only | 
be made. where the law: allows it to: be 
done...Any. attempt to go pevens, Chart will e 
= * cornet: . 


oy, a ‘ 


grantors; have: held and. worked _-. 
' their, claims fora: period: equal | ‘to. the 

"time: prescribed. by. the, statute ‘of. Jimita- a 
tions for mining claims. of ‘the. State. or. 


694. 


Probably ‘the. ‘most definitive = 


Supreme Court is found in Cole:v. 


Ralph, 252 US. 286 (1920), in 
_ which the Court, at page 306, quotes 
with approval from the. pees no oe 


| decision In: an earlier ee as 
follows: To ae eee ee 


. “The section was at ‘intended as en- 


acted, nor. as now found. in. the Revised 

‘ - Statutes, to be a wholly separate and in- 
_ dependent provision for the patenting of - 
a-Mmining claim. As’ carried’ forward into. 
. the, Revised Statutes it. relates to. both _ 
lode. and placer claims, and being. in part _ 
materia. with the other sections of the i 
~ Revision concerning such. claims is to be ve 
- -eonstrued together with them, and’‘so, if — 
3 possible, that they may all stand tog gether, 
~ forming: @ harmonious. body of: mining 
Taw.” Barklage v. ‘Russell, 29. L.D. 401, | 


23 405-406, 


a3 _ The Slain'n meaning sof the ‘fore-. 
going i is that 80 U.S.C. §38 wasen- - 
~acted-as part of the general mining 
: laws and. not as an independent ad-- 
_ verse Possession. statute. It follows : 
_ that section 38 is operative’ only.as . 

to those lands which are open to. lo- 
cation under: the general. mining. 


laws. In United’ States. v. Midway 


Northern Oil Co., 282... 619, 684 
. (D. Calif. 1916), 1 the Court. held, as | 
follows with reference to 30 U. S. C. eo 


8 a8 (B S. 2832) : 


- * This is not a statute of limita- Z 
. Hone. It is a part of the Chapter on. -Min-| 
and’. pre-. | 
. ‘seribes the evidence: sufficient to.establish — 
the right of-one who has possessed. and 


eral: and» ‘Mining ‘Resources; 


worked 2 Inining: ‘elaim to a patent. It 
necessarily. assumes that the lands: “were 


open. to entry and patent under the min-. 
ing laws. * *.* it manifestly ean have no 
application to a trespasser ‘on land the 
title to which cannot be agduer under = 


“DECISIONS oF. THE DEPARTMENT or ‘THE INTERIOR, - 
| “the ’ law of the ‘United States, 
im analysis. of 30. U.S.C. § 38 by. the fendants’ entry and possession was after | 
| ~. the. withdrawal order, and initiated no 
; rights as against the government. which : ie ; 
could aspen into a title or a right: to. a a 
Patent Swe 2. 7 


1811 ED. 


More ectiys stl ot 38° was sheld | 


‘er to: apply to land closed to. entry | 

under the mining cp in the case of 
n- United ‘States _ 
- Mines and Sinetting Co. 455 F.od 
: (9th Cir. 1971). This Board like- — _ 
wise so held in Merritt NV. ae esi 
6 IBLA 298, 79 L.D. 431 (1972).- 
‘Based upon all of the foregoing, te et 
owe: conclude that:. 9 0) a ee 
(1) All of the. ‘material with ne 
~ which we are here concerned is com- 
“mon variety sand. and. gravel: not ee 
ee to location after a: 23, a7 
7 1955, | oe. 


- Consolidated : 


a) e Al of the material o occurs: rs in | 


| form. | 


(8) ror ee will not stip- : 


ee a claim to. ‘deposits of _— ; 
minerals. | 


(4) The Queen. placer dloim: can- ‘ 


| not be regarded as an: amendment _ on 
-of the Queen Tode claim because the — 
two claims eeempy. entirely different | 
tracts of lands. — 


(5) The Quden: Tode- claim, Mic = 
Queen placer claim and. the north 


_ portion of the Driftwood lode claim 
(approximately ene half of the =~ 
claim) are null and void ad initio 
“becatise the withdrawal, which was 

imposed. in 1925 and not revoked 
—until-1963, precluded any appropri- 
ation of this land at any time when _ 
deposits of sand: and gravel were a7 
subj ect to location under the’ min- —. 
; ing law. , i ee ate” 


“The ie ae 
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“6 3) 30. USC. 538. (4970). does 


f not invest claimants. witha right.to 


-- -peceive a patent to lands which were 
te ee closed. to entry under’ the’ mining 
Jaw at the time they. took, possession. | 
» (T), To the extent that the. loca-_ 


tion of the Driftwood placer claim. 


; (8) The. land within the: Drift- - 
| oad: lode claim which was outside 

| the’ ‘withdrawn area ‘and ‘not: in- ~ 

5 chided: in the” 1965, location of the 


— Driftwood placer claim’ was elim- 


. - inated from. further consideration 
ee by the final ‘decision: ‘of ‘this De-. 
_ partment in: 1966. which held. that : 


. the lode claim was null and. void, 


| Having thus ‘disposed ” of the. 
na Queen lode and-Queen placer. claims 
-.in their entireties, and with ‘por-~ 
tions‘ of the Driftwood lode: and 
-. Driftwood placer ‘claims, we- are’ 
_ confronted with the question of the 


: validity of the only remaining area, 
- deigthat land: outside the boundary 


we. OF the: withdrawal: and within:the 
mits’ of both the’ old Driftwood: 

— Jode claim and. the Driftwood placer. = 
claim. ‘This: area ‘comprises - some-. 


thing less than ten acres in‘its pres- 


_ ent ‘configuration. (See Exhibit: 13.) | 
“In the decision oe the ‘Admin- 7 


“istrative ‘Law Fades: ‘dia’ aot road 
separately. with this tr act. Instead, a 
he merely found, as we have, ‘that | 
the location, ofa lode claim will not. - 
‘support a claim to.a placer. deposit, of 
and that: the location of the. Drift-— 
wood. placer claim was initiated. 
- Oceupies more land outside of the 
Driftwood lode claim than the’ min-' 
- imum necessary to conform the old | 
lode Tocation to, an’ aliquot part of 
eer subdivision of the rectangular 
a survey, ‘system, it isa location of 
new lands not previously claimed, 
a possessed and occupied, and there- 
» fore void, as no ‘new lands may be. 
—- located for common sand and gravel 
te after July 23, 1955. ore 


long after the time. -when. common | 


sand and gravel was subject: tosuch . 
location. On this basis he held that» 
the. entire Driftwood oe claim 
was null and void. | . 


[4- However, aprallents paar 


- that, technical, Gee in. the 


manner or ‘method of the. location a 


and recordation are not material to 
the assertion of a claim. perfected p 
- pursuant to:30 U.S.C. § 38. (1970). 

To the extent.that such claims re- — 
late: to lands and- minerals which — 


are. “subj ect to’ location ‘under the . 
mining laws, we. agree. ‘The provi- 


sion offers an. ‘alternative to proving — 
strict compliance. with, the laws: ap. 
plicable to lode and. placer location, 


for if the claimant could prove t that 


he would have i no ‘need’ of section. 38, 


and. it must, be presumed, that j in ae 


‘acting this. provision. the. Gongress _ 
- did. not ere Be vain. and needless : 
thing. » eee ae 


An exariination of the wiser ot | 


the. provision, suggests that; indeed, . 
_ one. of its: ‘purposes was to regularize a 
the possession of placer deposits by - 
claimants who had entered, located, - 
held and. worked such deposits: un- 


der the law relating: to. lode claims — 
before the enactment of the statute 


-. which authorized placer locations. — 


The provision. was, in- fact, orig- 
inally enacted as section: 13 of the | 


Pie £ July 9, 1870 (16 Stat. 217), 
ee commonly known as “The ‘Placer 


and o 
Act, an was broug ht forward into - holds.’ ‘the estate, The. cir cumstance ' that : 


a: nviner’ s- estate: in. the: public. lands. AS 
subject. to conditions, on failure, of which . 
- a. will: be defeated, 4s not. comtroning, ? 


- the Revised Statutes without. any - 
= material ‘change of language. See 
4 Barklage ve ‘Russell, 29 LD. 401," . 
405 (1900). ‘There was early judicial | 
- recognition. ‘that. the section could sh 
: be employed. : in proper cases to. ex~. 
~ etise a claimant’s inability 1 to demon-_ : 
see strict, compliance with ‘the, 


ek 


wits * 


: claim was ccm iocatad: Th Ha ap- 
ee ee Phe Equator Mining and 
Smelting Co.,' 8 FE. 863° a C. ’ es 


. eer ‘the Court: said: 


* Upon a familiar principle, it was 
said, a locator of.a mining claim ‘on the 
7 public lands is. requir ed to conform to ‘the | 
sh statute ‘and: the local rules of the’ mining — 

district in which . his. claim:may be situ: 
ated, in: ‘order to. establish his right toa. 
- full claim,. and. that a “grantee | of. the 
| locator should be. held to the same. proof. ve 
- ‘This, however, émbraces something more. 
than -the’ principle that: the title to-and 
the. tight’ to. oecupy: the publi¢. mineral 
lands. can. only. be acquired i in. the. manner: 
: prescribed, by law. Conceding that propos | 
: sition,. it does not follow that a locator. 
- in actual occupancy, “who has been: evicted | 
by a wrong-doer, “must: give: ‘evidence: of 
every: fact! necessary to :a: valid location: ; 
_ in an action to recover possession ; not ‘on 
the: ground. that the essentials of a. valid. 

location are in any “ease to be omitted, — 
— bute that: in: ‘support ’ ‘of! undisturbed. ‘pos. 
oe session, long: enjoyed, O presumption: may : 
4M: some. CUSES GT 48E' that. the. location: was: 
at fir: st well made. The statute of, Jimi. | 
tations. enacted by. the state and recog- 
. nized’ in: ‘the act of congress, “is. “founded : 
Woes oo ‘(Italics : 
added). rotted Bees omgleaE 


| On. this’ pr inietple..; 


ne Sag! ie ‘ en a 7 aoe 
#8 * A-presumption ig indulged that’ 
the. location was regularly. made 3 in: the ‘ 


_ DECISIONS. or THE: DEPARTMENT OF: THE, INTERIOR, : : 


(OAL. Calif. 


(st : 1D. a 


comply. with the conditions. on which. he 


i (At 866)" (Italies added). te 
Courts of the several publi: do-: 7 


: main states have apparently, experi- oe 
enced. little difficulty i in. concluding aoe 
| that, this section obviates the neces: ioe, 


ee ea aR LS 


xt, walidity:. of ‘the ne oa ue 
: where: he “possesses | ‘the. necessary ae 
| qualifications, as to citizenship, has-. 
lawfully. entered, effected. a discov- 
ery, performed his. annual assess. 
_ ment, work, and. worked | the. claim : 
- for the prescribed. period. See, CO. 
- Eagle- Picher Mining and Smelting are 
Co, y., deg yer, 204 P.2d 171. (Sup. 2: 
— Ct. Arizona. 1949); Judson v. Her- 
rington, 162, P.2d-, 931 - (OA. Calif. ae 
1945) ; Oliver v. Burg, 58, P.2d: 245 

> (Sup. Ce Oregon 1936) 5 ‘MeLean - oe 
ve Ladewig,' 37 P.2d 502: (CiA.Calife 
1934) ; Dalton v. Clark, 18 P.2d.752 
| _(millsite) ; Be ae, 
» Humphreys. v Idaho Gold Mines 
Development Go., 120. P. $23 (Sup. 
~ Ct.. Idaho 1912) 5 Upton v. Santa 
Rita Mining Co.,.89 P. OTD. (Sup. See 
Ct. New Mexico 1907). Ina. Utah > ** 
ease:-the Court. held, that: section.88. 
= could. be invoked. hie favor. of. Me ae 
claimant.. who had. entered _ land. oe 
available only: for. placer: claims and ee 
attempted: several : lode’ locations, a 
had. worked. the building. stone dew 
posit. for. 20.-years. and: expended oa 
large sums. of. money. in. “open, and 

: exclusive possession. prior.to plain- tees 
_‘tiffs 3. attempt to Jocate: the ground Me 


1983)... 


first place and the aay in eer a 
‘is allowed to. remain so. long, as. he. shall fee 
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_ asa placer alain Springer. South- ne 
ern Pacific Co., 248, P. 819 (Sup. ; 
Ob Utah : 1926). In that. case the 


a Court tsaid the following at 893: 


| a to whether: respondent ‘ay! 
arotie teat of the: provisions of section. 
2382, supra, however, where, as: here, the. 
attempted lode location. failed becduse no: 
discovery of. valuable’ mineral was made. 
. by’ discovering reek in. ‘place, as that ‘term 
as always’ been’ construed ‘and applied’ 
by ‘the’ ‘courts, ' is,’ ‘perhaps, not’ ‘without | 
some “difficulty. The’ record in’ this’ case ~ 
Leaves no room for doubt that every other 
legal” requirement except the | discovery 
of valuable mineral in rock in‘place has 
ed been met by the respondent. ‘Neither is 
| there any doubt that an-honest atterapt 


was: made: by respondent to. make a’ lode 


ey location, and: that-in view that. no-proper’ 
discovery. was made. no. valid’-or legal 
lode location.was made. Notwithstanding © 
that: fact, however, respondent has, ful-. 
filled. every other. leg al requirement. It: 
"expended. more than a half million dol-, 


lars in working | and. making improye- 


: meuts. on the mining _ claims that it: had. 
attempted’ to: ‘locate as ‘lodé claims, but 
“* “which unfortunately | “constituted: ‘placer. 
. ground instéad, and’ should have been 1lo- 
-.. eated as placer: claims. Moreover, for 
- more than’ 20 years ‘before appellants’. 
made any attempt. to. locate: the: ground 
as placer ground, respondent had. main-' 
tained actual and exclusive. possession’ 
of its: claims and: made. -permanent. and 
valuable . improvements thereon.. Then, — 
again, respondent. was in: actual,. opel, « 
. and visible. possession of. the claims. and. 
was developing and. constantly using the 
only mainerals contained | therein when 
the. appellants made. their attempt. to. lo-. 
 eate the. ground as placer claims, of which es 
“respondent was’ in actual possession’ and ; 
 was.extracting mineral therefr om, all. “of 
which appellants knew, and -for a long | 
. time: prior to their attempted : ‘location 


io. had known. 


* Several: ‘ear ly: Departmental’ ‘db: : 


cisions are in accord ‘with the prop- 
osition that. a. claimant’: who, in- 
- voking - ‘the. provisions” “of ‘section 
ma B85 De oves:: that he, or his grantor, 
has-held. and. worked: the. claim for 
the period’ prescribed, is’ not re= 


quired to produce record. evid ence of — 


his location, or to give any reason 
7 for. not. “pepducing such. evidence. _ 


C apital No. & Placer Mining, Claim, 


384 ED. 462: (1906) ; The Litite Hmi-. - 
ly Mining and i ling Co., 34 L.DE 
- 182. (1905) ; Gaffney ve “Turner, Q9 
“TD. 470 (1900); Bradys. ‘Mort- 
— gagee V. Harris, 29 L.D. 426: (1900).; ey 
- Barklage v.: Russell, supra: Recent 
decisions. of this’ Board: have held — 


that a, finding that a. claim was void» 


ab initio. by reason of having’ been 
located -on. withdrawn Jand.-would. 


not dispose of the claimant’s rights. 
under. 30 U.S.C. $38 (1970 ) based ~ 


upon his.occupancy after the land _ 
was restored..to entry.. Gardner. C.-. 
McFarland, 8 IBLA 56. (1972) ; a 
i iM erritt. NV. Barton, SUPA. ig 


. Several: of «the. oe, of, the if 


various state courts. cited above rely 
“upon the declaration. made. by: the 
United States: Supreme; Court. in 
Belk. y. i cagher, | ee at t: 28%, ‘that 


Gorted the cae for the. requisite 3 
| time. under. section 38 he would have | 
; “secured: what: is. here. made: the 


8]. Accordingly, the question pre- ie | 


sented | as to. the land’ outside ‘the | 
boundaries: of the. withdrawal. ‘and 
: within. ‘the’ limits. of. ‘both. the old. 
Dr iftwood lode claim and the > Drift- : 


698 
wood placa claim may be stated a as. 
| follows: | Le cee 3 


7 aE the claimants possess. the. essential 
qualifications as to. citizenship, | and.: 1 | 
- they peacefully entered and occupied the - 
land and. discovered a valuable deposit ~ 
of common variety mineral. thereon ata_ 
; time when both the land. and the mineral. 
was subject. to. appropriation: under the. - 


_ mining laws, and if they, thereafter Te- 
mained in peaceful exclusive possession, 
and openly worked. the claim for the pe- 


. riod ‘prescribed by the. Arizona statute of 
| limitations for mining claims, and eX=. 
pended at least the minimum amount of 


| money. prescribed. by law: in the improve- 


‘ment of the claim, all such actions having . 
been’ acomplished. prior to July. 23,- 1955, 
: have they thereby established their right < 
_ to receive a patent. pursuant to: 30 U.S. Lon 


($38. (1970) notwithstanding their. failure 


. to file a location noticé initially and de-., 
| spite their error in subsequently. locating 7 
claim under the 
statue pertaining to lode locations rather 
than: properly under: the aoa mining 


and ‘recording ‘their 


law?:: 


~ Court; of Appeals for'the Ninth Cir- 


euit’ rendered its opinion in United 
| States vi askins, 505 F.2d:246 (9th: 
Be Suse 1974), in’ which ‘the ‘Court 
treated the question and | answered: 


| it affinmatively, saying: 


i 


3 'The. question. was preeented: in a previous 


appeal to the Secretary in United States v. 


Alice A.cand Carrie H. ‘Boyle: (Supp:);: 76-1.D. a 
318 : (1969), . a -case: which . bears. numerous .. 
' striking similarities ‘to’ this case. "However, 


| that. case was resolved’ on: a finding. that: the 


claim was not supported by a discovery. and 


16 ruling was made. on ‘the ‘issue here pre- 


‘sented. ' (Judicial review pending: in the Court: : 
of: Appeals» for the Ninth Circuit eee nom. 


Morton ¥. eas ‘Civ, No. te eeU 


sea 


" DECISDONS. OF. a DEPARTMENT OF THE. INTERIOR 


Although’ we were -mnable’ to 5 find 7 
any casein which this precise ques- 
_ tion was previously decided: by this — 
‘ Department, 3 while the draft of 
this opinion was-in' preparation. the 


[ (st ED. oa 


oe *# ® The District Court stated the _ 
| ~ following as the controlling questions . of . 
law involved. in its decision + Bee 


| aye Can the defendant pursue his appli- 


cation for. patent of the Haskins’ Placer» 

: Mining Claim pursuant to: Title 30 U.S.C. 
§ 88 wWhére his lode claims under which 
he. had previously worked the property 
have. been declared. invalid for lack. cof 


discovery ? | 
3: Does. defendant’s possession. of. ane . 
property. which» antedates- the effective 


date. Of the Watershed; Withdrawal Act , 


of 1928. by. more than five years, entitle 
him. to. proceed, with his patent. applica- 


tion: notwithstanding the. fact. ‘that: 11) | eee 
notice of intention to. hold. as a. placer 
mining claim was not. filed until subse- 
quent to the effective date, of the Water- a 


shed. ‘Withdrawal Act? 


ig a rer Siac ee a ee) 


This aus clause [30 U.S.C: §38] 
has been‘part of the general mining law 
_ since’ 1870 (16 Stat. 217). 7 
to obviate the necessity of proving formal _ 


Its’ pur pose is 


ia 


: compliance. with requirements for’ locat- 
= inga claim but not to dispense with proof : 


of discovery. Cole v. ~ Ralph, 252. Uz 8. 286 | 
(1920). | oe . 
We agree. with the ‘district court that | 


the section 1s. ‘applicable to. this case, The. 
evidence ‘unequivocally shows, that Has 


kins and. predecessors. have. been, in: pos- 


: session. of. the, ground. and have ‘worked 


the. claims: for: /over: halt ‘a century. and | 


for ‘much longer than:five: years: prior to: 


the: enactment of: the ‘Watershed. With- 


drawal’ Act-of May. 29, 1928:-. Section 38° 
i permits them. to assert valid: placer: loca - 
tions ‘for the ground in: ‘question without | : 


proof of posting, recording notices of lo- | 
cation and the like. Springer V. ‘Southern 
Pae. 00., 248. P. 819 (Utah 1926) ; ; New- 


port Mining. Co. v: Bead Lake G. 0. Mf. Co. 9 
: 188° P; 27 (Wash. 1920); = umphreys, v. 
- Idaho Gold Mines, Ete. Co., 420 P. 828 
ida. 1912). 
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“UNITED STATES: De: “MIKE. 
MIKE GUZMAN, TR. 


GUZMAN, ‘sR. AND 699. 


December 5, 19 Th 


7 “Hasting having “oceupied and: worked 
- the ground, for more than five, years may 7 
: assert placer. locations, without proof. of. | 
| recording, and posting. He must, never- 
~ theless, prove discovery. of. ‘a. valuable sgt 
6 dea mineral because the statute, has: no. appli- 
os cation. to..a- trespasser. ‘on. public. lands, | 
mx title: to. which. cannot: be. acquired : by. en- : 
laws of the. United. 
: ‘States. Cole v. Ralph, supra; Chanslor- 
Canfield: Midway: Oit Co. vy. ‘United States, ; 


try ‘under. the mining 


20. F145 (9th: Cir: 1920): 


” - ANSWERS - PO: oe 
is QuESTTO. WS_OF LAW. CERTIFIED BY 
_UHE DISTRIOT COURT, 


| ‘doniitign ela! to work it, ‘ahd ie how 


(a). Haskins: “may: pursue. his applica. 


4 tipi: for patent: of the’: Haskins’ “Placer 
_ Mining Claim. pursuant to'80-U.8.C. § 38, . 
. but ‘may not base” his: claim’ of discovery | 
—-Ofia: valuable ‘minéral. upon ‘the ‘presence 
of: dolomite | or- dolomite e Limestone i in. ‘lode : 
‘formation. ce 7 
ebay: The x notice of intention to hold ‘thie 
| pine: claims recorded ' ini’ 1968 does not — 
preclude Haskins trom asserting: . the 
‘validity ‘of. the ‘claims based © on. actual 
possession and: working of the aims for 
more than’ five years prior to the: Water- : 
+, Shed. ‘Withdrawal’ ‘Act of :1928, proof of: 
: posting and. recording notices. Of . placer 
ees at or about. the date of occu: 
a Paney pens, obviated: by:30" haope $38. 


[9]. ‘However, the record made at 


Tans ‘have irideed ‘qualified under 


section 38. ‘They have adduced evi- 


dence tending to. show: that. they 
have produced sand and gravel from. 


‘long such work continued: As indi- 
cated. above, the’ claimants must 
‘show that they, had perfected. their _ 
‘right to receive a patent pursuant to 
section. 38 prior to July 93, 1955, - 
because no claim’ for a! deposit of 

‘common sand and gravel can be per- 


fected by any means after that. date. : 
Further evidence must. be ad- 


: duced. relative. to. ‘the: claimants’ | 
‘compliance | or. non- -conipliance with: 
_ the requirements which are essential . 
2 to the establishment of a valid claim 


pursuant. to 30 U.S.C. § 38 (1970) : 


as to the : area described. above, and 
the case will be remanded for a — 
hearing and decision limited to this | 


issue.. . 7 
The: Aaa tears: Léiw: J as 


was. correct’ in- his conclusion that — 


the designated. claims, as such, are 7 


; wholly invalid for the reasons given 


a the hearing of this contest. falls far_ 
short. of establishing: that the Guz- 


in his decision. We find, however, | 


that the. claimants’: sight to, the 


small area, which lies. within the 


boundaries of the Driftwood placer - 
claim does not “depend upon the © 


validity. of the location of,the Drift-_ 


wood placer claim} or the Driftwood | 
lode claim, but rather upon’ the - 


“prior use and occupancy of the land, ° 
if any; pursuant to 30. U.S.C. §-38. 


ac 


the vicinity: of these: claims- ‘since - 
the: 1940's, presumably ' at a ‘profit, | 
. but.it is not’ settled when they en-. 
tered’ the* small’ ‘tract of land in. 
| question, when they effected a dis- 
ue on that tract, when \ they. 


The only relevance of the formally 


located Driftwood: placer-and:lode — 


‘claims to that issue is that they serve 
to delineate the area which was — 
claimed’ by’ the appellants prior to - 
July 23, 1955;: ‘and. subsequently, | 
which’ may be sirbject to the asser- — 
tion of a claim’ under section’ 38. 


Therefore, while we adfirm the. de - 


DECISIONS. 


700° : 


ee det 


pose: of the claimants rights under : 
section 38, and we must set aside the | 
. Judge’s holding that the contestees ' 


did, not, acquire any. tights to any 


portion of. the Driftwood. placer 
claim. by. virtue of 80. US. C. ae 


(4970). 


ma heretane pian to. a ale 
“thority: delegated to the Board of. 
~ Land. “Appeals by the Secretary . of 
the Interior, 43 CFR 4.1, the’deci- 


~ sion, appealed from 3 is. set, aside as to 


the. issue ‘delineated above: and re- 
a manded.. for further proceedings . 
relative, to that issue, | and the deci-- 


- sion. is affirmed as. to all other 
oe : 


| Epwarp WwW. Syitebnra, 
Administrative fn se ae 


| Ws'c concur! 


- Freperick cvecueang,” 
: Administrative J ud ge. 


‘Dovenas Ey node. 
- Administrative J udge. 


APPEAL oF COAG, INC. 
7 Pos-s008 9.19 ee 


. Decided Dincinbor 8 6, 1097 . 


: Montiact. Mo. 4907B10090; “Yosemite 


National Park, D52 (CD) ‘CSD, Ne 


| tional Park Service. “. 


"Denied. 


; re Contracts: Disputes ara Remedies: 
: Burden of. Proof—Contracts : Perform- 
- ance or Default:  Compensable Delays—_ | 
- Contracts: ‘Performance. or ‘Default: - 
7 os for the Government. 


: Suspension. of Work 


OF THE DEPARTMENT joe ‘THE: INTERIOR 


cision. that the Queen. a ‘Drift u Where, 
_. wood placer claims are. invalid, we 


7 find that. this holding does not ‘dis as 


| Contracts: 


“under | a Sonstenotion pee 
containing a suspension of. work clause, ue 


‘issuance of the notice to proceed was de- | 


layed: pending a‘ décisidti ona ‘protest of 


the’ award, ‘the’ contractor’ s ‘claim. for ‘in- | 
“creased costs pecatse - ‘the’ ‘delay neces- 
sitated a: ‘portion of the work being. per- 
“formed ' in: the ‘winter’ tnonths © was denied. 
“Wwheéte ‘the evidenée failed to: show a 
‘eausal ‘connection between the’ initial deo 
. day" and performance in ‘the’ ‘winter. 7 


2 Contiacts: ‘Disputes and: Ranedies?: 
Burden of. Proof—Contracts: Disputes 


aud: Remedies: Damages: -Generally— 


hk construction contr actor’ s: claim for the 


costs: of. certain. repairs: -allegedly directed 


py. the: contracting _ officer. was denied . 
xvhere. the evidence. failed to. establish | 

_ that the. methods. of: repair. actually _ 
; cantilized. were more expensive. than. nieth- 
ods of repair in the specification. or which. ‘ 
could - reasonably. have been. ea by is ait 
_ the contracting officer. Stee SS 


. “ig Contracts: Construction and Opera- 


tion: Modification of Contracts—Con- : 


P tracts: Disputes and Remedies: Burden — 
of Proof—Rules of Pragtioe: Lier 
ae Burden of Proof ~ . 


m eoustruction. ‘contractor’ S: “@ainy ‘that | 
i its agreement to perform certain repairs 
. to conerete structures at no additional 4 
¢ost. to the Government. was voidable pe- 
‘cause’ of diiress is denied where the rec-  . - 


ord. containy no evidence ‘to support the 


allegation that the agreement was oc- | 
casioned by threats. of improper default 
“assessment ot liquidated oo 
damages and withholding of payment. 


termination, » 


: ms APPEARANCES: Mr, Robert N. Katz, 
Attorney at Law, Park, Swaner & © 
7 Leslie, San. Francisco, California, for. 


appellant ; Mr. Ralph 0.. ‘Canaday, De- 
partment. Counsel, . Denver, Colorado, 


| Performance | or Default: 
Acceptance of Performance a 7 


2 OO es 


7 tr ‘actor’s (COAC’s) claim for addi- — 
| tional compensation due to delay. i Wi: 
- issuing the notice-to: pr oceed: and be- 
cause “Of. additional work’ directed 
a by the contracting officer to correct. | 
eS alleged deficiencies. Neither. party 
_ having requested : a hearing, the ap- — 
‘ Peal, will be decided. on the record om 


ok ‘stations - 
Camps 7.and 12), in ‘the Yosemite 3 
_ Valley, Yosemite. National. ‘Park, 
“Mariposa, County, California. ‘The. 
contract. included: Standard Form 
23—A (October 1969: Edition) with. 


a. 2 oprnron ‘BY ADIMINISTRA- 


fT VE J UDGE NISSEN” 


aT, APPHAL, OF, COAG, INC a6 oo une de 

| - December 6, “1974 | ee oe : 7 eo 
March 16, 1972. as jth: completion 
date. The reason for the: delay in is- © 


. | 70 ie 


: ‘sudance’ of the’: notice: to: ‘proceed 


a NTERI OR. B OARD. OF - 
ae ONTLA Cr APPEALS: 


“This. appeal ‘involves the’ con- 


nee -additional ee a thie Gone 
ernment; COAG. having elected not. - 
‘to supplement, the record or to file 

, a brief. Fe hg oe ae 


F Findings of Fact 


aoe “The: contract! awarded on aoe 
a. 28, ‘1971, was in the. estimated. 
“amagiant: ie $310, 982 and called. for _ 


a: 
- 1 


7 Yo pemnite, ie soe 


: certain amendments not, : Parbinent 


here. 
The work. was ereqiieed to: ie com- © 
: pleted within 180 days after receipt 
Se OL the notice to pr oceed. The notice 
_ to proceed was issued on August 16 — 
and receipt thereof was acknowl-_ 
edged by COAC on August 18, 1971 
tn Q Ttem A) briritonar “establishing ; 


Ms 1 Apbeal: file, Ttem A: -Refatences will be to 


- the: appeal file unless otherwi ise > noted. 


=. ‘and. 


a will: ‘hereafter: ‘appear: ‘By various | 
: change orders’ the: completion. date 

“Was. “extended to the close: of busi- — 
ness on’ ‘December 1, 1972.'Thework 
-was apparently accepted subject to 
-‘corréction of. ‘punch | list items on - 
July 5, 1972 oes dated August : 2, = 
1972, Teen eee ee 


Delay i an: on ssuin ig ) No otice to Pr ceed | 


~The invitddion: “Gssued. on n May 14, ; 


3 ort (Item, A), specified in perti- 
nent part that bids “* * * will be 


received | until 3:00 P.M., Local 


Prevailing Time, June 15, ‘1971 at. 
woos the office. of the Supetintendent{,] . 
fetes - oe ig osemite ‘Villagéf, 7 ‘Yosemite: Na- 
i tional Park, California and at that 
time publically opened. ” The pro-. 
test. from. the attorneys ‘for. Frank — 
‘Hudson, Ine., dated June 24, 1971 
(Item C). : alleged thata representa ; 
tive of the protesting firm was in _ 
the Superintendent’ s offics well be- 
‘fore 3 p.m., on June 15, 1971, with. 
“its sealed bid ; in his possession, but — 
awas informed that bids were to be. 
opened i in a nearby warehouse. The ° 
Hudson representative allegedly « ar- 
cs rived at the: warehouse just after 3. 


p-m. Hudson’ s. bid, although the — 


" lowest, was” disqualified as a late 
: bid. Hudson’ asserted that its bid 
‘was’ tendered in the Superintend- Z 
-ent’s office prior to 3. p.m.-and that — 
any award without consideration of 
its bid. would. be. invalid. as. not-in 
“conformance “with statutory and — 
regulatory requir ements gover rning 

formal advertising. beg 


702 DECISIONS | OF ran 


soa ONE er cre dated: J nee es in 
i: 197 1 (Item D),. forwarding the pro- 
- test to the Director, National Park. 
Service for decision-states that, the 
facts with regard to the Jate bidhad 
| _ previously: been discussed by. tele- 
phone with the Director’s office and : 
a decision made thatthe bid should — 
. be disregarded. The memorandum — 
further states that this informal ad- — 
vice had been received prior to: re- 
ceipt of the formal protest,” ‘that. 
award had been made to-COAC ‘on 
— June 28 and that issuance of the | 
notice | ‘to. proceed would be. with-— 
held’ pending : a: decision « on the pro- 


test. 


i by, Tetter from. the. contracting offi- 
' cer, dated J une 28, 1971. COAC re- 
= quested that. the notice to. ‘proceed 


issue as soon.as possible i in order that 

performance, not be extended.into 
the winter months.’ On. ‘August. 12,. 
= 1971, the ‘Director. of the. Office. of 
a 4 Survey. and Review issued a deci- 

sion, (Item G), denying | the protest, of 
: upon the ground that Hudson’ srep- © 
resentative chose not. to: deliver. the denied that COAC was led to believe : 
bid at the. place. specified i in'the in- 
7 vitation.. As previously. noted, the | 


2 phe: récord does not: indicate’ ‘qhether ‘thie cea 
Park Service. had informal notice of. the. Dro?s . 


test. prior to award. 


oe The contracting ‘officer's: Si letter to. COAC. of . . 
: ‘November. 2. 1972 (Item V). refers to, letters 
expressing : 


of July 7 and July .15, 1971 
COAC's desire to be» ‘directed to ‘proceed | as 
soon as possible. The. letter of aes 7, ATL. is 
not in the record, ' | 


DEPARTMENT: OF ‘THE INTERIOR 


By. Teeter dated 7 a 457 1971 
(Item EB), cwhich indicates. that it 
~ “was hand carried, COAC furnished. | 
C executed copies of the contract, per-. 
- formance and payment. bonds to the 
~ contracting officer. These documents. 
Were apparently: furnished to COAC : 


. Pa 


notice to. proceed was. issued on Au- 


- gust-16 and. receipt thereof. was ac- - 
- knowledged ay COAG « on August | 
18, 1971. » 


AD oe | scint Pack ‘Swanée & : 


Leslie, COAC’s . attorneys, dated 


September. 29, 1972. (Item U), as- 

serted a claim in the total amount 
of $65, 662.79 of which. $34, 197. 18 | 
was attributable to delay in issuance 


of the notice to proceed. The: letter Ries 


asserted that COAC, had ‘been led. | 
to believe that the. notice to proceed 


would be issued i in a. timely. manner, a , 
that issuance of the notice to proceed a 
| 64 days after bid openingsonaproj-  - 


ect of 180 calendar days. perform- 


: ance. time. where | weather factors om 
. were critical constituted a change or 


changed conditions +. entitling the — 


contractor to relief. tt was alleged 
that the. delay i in commencement of 
the work not only increased the con- _ 
tractor’s costs, but also affected the 
7 quality of the work in that concrete. 
“pours were directed under condi- 
‘tions which were detrimental to full go 
and adequate ' performance. ee 
COAC’s claim was rejected by the a 
‘contracting officer i in a letter'dated 


November 2 29, 1979, (Item: Wi for 


‘the reason ‘that: there | was no unréa-_ 


sonable delay in issuing the notice hl 
to proceed. The contracting offiéer _ 


that’ notice: to’ proceed. would be is-- 


sued on‘an- accelerated basis, assert- ss 
| ed that ‘OOAC™ was’ ta era | 


eThis | contention «: ‘is. Gwaed ‘in its: com: 
Blaint ‘wherein COAG. alleges. that. delay: in. 
issuance of the. “notice to. proceed - compelled 


it to perform in the winter and thus under 


changed conditions : ‘from. those. contemplated 


‘when the contract was entered, (Paragraph. 3 
of Complaint, dated June. 12, pees 


Rt " T00F © : cia : 


notified ' it ae oe on a une 28° 
: after the notice of award had. been : 
_ mailed, that historically, 45 days was. 
me required for processing. and reach-,- a a 
-inga determination on such a pro- i ee 


-test-and alleged that COA: - : 
-testand alleged tha COAC was ate aca that: no- provision of ‘the: — 


7 formally. Notified that the. protest. 

had been denied on August 12,1971, 
“the 45th day : after. award. Ina letter, : 
- dated May. 12, 1978. 3: (Item Xx); 


Sob qt 


a (Item: Y) denying the claim for: the 


"reasons previously stated’ and for. 
the additi onal reason ‘that there was. 
| no ‘provision in the. contract author- a 
: izing payment for the alleg ed delay 7 


| This timely appeal followed.’ 


~ APPRAL™ OF? coac; 
_ December 6, 1974 


ceed ignores. 
General: ‘Provisions; ‘Suspension of. 


ee position that COAG was s entitled om | Work;’and is erroneous. ‘It is swell 


. additional. compensation, because. of. | 

; the undue delay in, issuatice of the 
~ notice to proceed. A finding and. de- : 

_ cision by the contracting officer was 
~ requested. The contracting officer is- 


 sued’a decision on August 20, 1978, : - thereby ineurted in accordance with: 


. 1978), se 12-2 


| added. to reach. the claim total of @ 
| bis 197. 12. ee 7 


Decision 


mo es : 


“fay The éontracting officer? S ney 


contract‘authorizes payment for de- ae 


lay in ‘issuance of the notice:to’ proz: 


Clause 23.-0f the: - 


séttled that: an unreasonable. delay. 


in issuance: of the notice to proceed: . 


may: coustitute a suspension of ‘the: 


work. entitling: the contractor’:to. 


compensation * for: increased: costs... 


the standard. Suspension. of Work: 


- Clause.’ The weight of authority is’ 
to ‘the effect that: the “Changed ore 
Differing” Site. Conditions”! clause - 
is applicable. only to’ physical con~.. 
an litions * in existence: at: timeof. 
in issuance of the notice to rroceed, A - 
| P  award.® We will consider. the com= 


~COAC computed its claim on. nthe : plaint, ‘as amended to request, re- 


- Basis of an efficiency loss due to in-. 
| ~ clement. weather of 40 ‘percent. oe 
_. direct labor expended during the — 
. winter months ($57, 750. 64) or $03, a 
100.25. To this figure was added — 
$5,398 for alleged additional: re- 
quirements - due to two months of 
~ delay. While this sum presumably 
represents standby costs for labor — 
_ or equipment, the specific nature of“ 
. .the costs represented by. this figure. 
98 not specified. A’ sum of $1, 238.38: 
for additional equipment (scaffold- — 
ing,” heating. units and’ protective 
7 -visqueen) and $4, 460. 49 for over-— 
head and profit at. 15 percent was So 


covery. under: the. —— af: i 


Work: Clause. < 


The. Coe ‘argues. (Brief, i 


| De, (3; ie & Decision, p By ae 


on nts 


| star the ce of bid opening for oe 
“acceptance. of: its -bid «and. ‘since. 
COAC, acknowledg ed receipt of the | 
| notice to Proceed on. August 18, 197 i, 


SABO “Demolition: Corporation, GSBCA No : : 


2289 (August 16, 1968), 68-2°BCA par..7166; 


LL. 0. “Brayton. & Company, - IBCA—641-5-67.. 7 


(October 16, 1970), 77 LD. 187, 0-2 BCA, | 
- Par. 8510. -: a8 Ss 


6 See 7 ardemon-Monei-Huteherson y. United . : 


» States,.198--Ct. -Cl:. 472: (1972)' and; John. ' 
- MeShain, . Inc. v.-: United ‘States, 179 Ct. ‘CL ae 
632~651 at 638 (1969). Of. Dunbar & Sullivan, aE 


Eng. ‘BCA Nos... 3165: et al... 


September, 4%, 7 
BCA bas 10, 285., : i 


hie 


704 
: the 64th day. anaes pid” opening, 


to proceed.® 8. 





- 1 We. recognize. iat ie hea, cbnen. hela a 
the ‘purported award - of a ‘construction ‘eon- 


| tract: in’ the. absenee of’ ‘performance and pay- 


ment bonds required by the Miller - Act. did 


not result in’ 2 contract containing: the Gen- 


‘ eral Provisions, » ‘including the: ‘standard . Dis- 
~ putes clause, ‘and that. therefore; the. Board — 


without Jurisdiction of appeals - from’ ie 
when the notice. ‘to proceed should Aa 


i default for. failure. to furnish the bonds. Der al reasonably. have. been. issued, not- . 


Construction O0.;.Inc., ASBCA.No. 18734 and 


was 


i“ assessments of. excess ‘costs. incurred ‘after’ the. 
purported contracts had: been. terminated for — 


. Manson. Smith, “Mewasters, Inc., :ASBCA, No. 
14128 (December 17, 1973), 74-1 BCA par. 


10;432: Of. Kansas Otty. Natural ‘State Com-. 


* pany, Inc., VACAB No. 1058 (June.15, 1973), 


1322 BCA’ par. 10;094,. Performance’ and. pay- 
ment: bonds were ‘furnished: by: Con: and: we ; 


express no” opinion: ‘on™ this ‘issue,: 
BA BO Demolition’ Corgioriesion 


. ition. contained 4. ‘clause’ which was: inter- 


preted as requiring that the notice to. proceed” 
‘in our 

‘opinion: sucha ‘clause’. merely. shortens: the: 
time in avhieh:.delay in issuance: of the. “notice: 
after: approval: of the bonds, will’ . 


Lisstie upon approval ' ‘of the. bonds, 


“to. proceed, 
- be considered unreasonable, 


"DECISIONS | oF THE: DEPARTMENT: OF: THE: INTERIOR 


: pénse. | Peake 


. (uote By 
- sunray. Although the contract in ABC: Demo-=: 


on " probable’ Gian stot that ae ron ae . 


there was no ‘unreasonable delay 1 in: award \ was occasioned by ¢ considera- 


Issuance of the notice. to proceed. a 
_ The problem avith this position. is Ande, ‘Be that. as it may, : it has bien’ i 
_that-once the award is: made,’ the : 
amount’ “of: time the: Government. 
might have-taken in effecting an. 
award is irrelevant to. the Govern-. 
- ment’s obligation to issue the notice, 


held that’ the requirements, for Te-| ? 
) covery ‘under. the ‘Suspension of 


Work Clause are: a) an actual or 


constructive, total or partial,’ ‘sus... 


pension of the work for the .con- 
venience of the Government, (ii) 


“The: Govertiment Ree argues that: that. the ‘suspension delayed the 


the contracting officer acted. reason- - 
ably in withholding issuance of the. _ 
_ Notice: to proceed pending: a, decision: = 
~ on the protest « and thatthe time oc-. 
- cupied in processing aid. rendering : 
- a decision om the protest was reason-.— 
able: While the: record does not: O8-, 
tablish that: the contracting -officer:. 
had: infermal notice of the protest, 

~ prior. to.the award; we think it un-- 
likely that the formal protest came — 
-as’a, surprise tothe contracting. of-: 
ficer. and. that: it is. at least, more: 


work for’ au unreasonable: length of 


* time and. (iil), tliat the. unreason- 
able. delay caused additional ex: 


“apheat Z 


ae eondtenctive, Gotal suspension. 7 
of the work has. clearly been. shown | 
and. we turn to the “question — ‘of 


. whether. the delay. was. for an un. ; = . 
reasonable period: of time. While the = 
underlying - reasoi for. the delay 4 in - 
issuing the notice to procéed was 
“the. protest, it does not; follow that. 


resolving the. reasonableness of the © 


delay. iS. dependent upon. determin- 


ing the accuracy of the. Goyern- 


ment’ assertion that time spent. mM. 
processing and deciding the protest 
Was. reasonable. 


It. would seem,. 
rather, that the. focus must be On. 


withstandin g the protest. - Since we. : 





D aeritt-Chapman & Scott. on v. United 


” States, 194 Ct. Cl) 461 (197 11), interpreting an 


earlier ‘version of. Suspension, of Work. ‘clause. 
Rd In, ABS. Demolition Corporation (note 


5, spr ) delay: in issuance of the notice to 


proceed was due. to :the fact. that: buildings. 
scheduled for . _demolition ‘under appellant’s. 
contract ‘were : “still occupied which : ‘in ‘turn: 


was because leased space: into which the oceu--.. 
; pants Were to move was not available. The: 
~ Board: did: not: undertake to: ‘determine . the: 
collateral. issues of. whether.. the. Government we) 
had. reasonable’ alternatives:to’ ‘delaying issue: 2 
. ance. of. the ‘notice. to proceed such. AS finding . 


“seam 


| nes that cCoac has failed to! .. 
-. establish that it was damaged by the: 
oe delay, we ‘find: it unnecessary to de-' 
cide’ ‘this: ‘question. ‘Nevertheless, ae 
| Un. Roden ‘ 
~ Whatever may: shave been the-legal. 
~ status of the ‘contract’ immediately 
- after'the award’ was:made (note 7, 

| supra), , itis clear that-notice to pro- 
- . ceed: could: not. reasonably have been. 
expected: by: COAC' until the’ ex- 

ecuted: ‘performance. and: ‘payment 

| bonds: ‘were returned: ‘The bonds’ 

> Were: delivered: to: the:Government _ 


_ on Thursday, ‘JS uly 15,’ 1971, and the 
, time ‘for issuance of the ‘notice sO 2 
7 proceed 1 matist be measured from that a 


few! observations: are 


See ie” Mgr 


Pa ‘date, No question, has been raised as. 
an to the adequacy of the bonds, and 
= absent. evidence to, .the contrary,. it 
would seem that four or five work- 
ing days should have been. adequate: 

Be for any required processing and Tee 7 


tr ee The. Government, however, 


i Bateson... Gonear-. Inc... ‘GSBCA No. 


as sary. in. order. for: the: Work: . to: proceed, : the 


first 80, days. OF sna “Was: determined.’ to: “be 


oe reasonable), 


an oe 1 APPEAL, OF. COAC, 


work being. = 
oe winter montlis. 12 Since. the record / 
‘does not show. the date COAC com- | 
: menced, ‘prosecution, of the work and. 
does not show the. scheduled times 
for various. operations and the dates. | 
“these. operations, were 


3441 Sane 
(June 18, 1973),-73-2 BCA. par. 10,098 (since — 
~ © some..delay :on,-Q construction. -Job. is expected’. 
and. since. the :Government. .was:: continually. : 

a exerting its, best. efforts. to. secure -abandon::. 

-. ment of certain utility lines ;which was: neces-.. . 


ae ) 2: . 


views. 1: The’ ‘Government: awas'. Cit: 


notice: that’ COAC desired that: Tos 
tice. to: proceed issue-as sooR ‘as: pos-' 
sible ‘mM: order: that: ‘the. “work. not. . 
extend into the’ winter» months. 
‘Under ‘these ‘circumstances, anvap! 


pealing” case has been: made that: any 


delay beyond July: 23, 1971, in is-. 


suance of the notice to proceed, was 


unreasonable.’ “As COAC has: not : : 
_ proved. damage. from the, delay, we a 


do hot decide. this j issue. nee ‘ 
AP prerequisite to ‘recovery. of des 


- ditional costs, for. “working in: the : is 
a winter in.a. case like the present. one, : 
is a. showing that. the initial delay — 


caused. or at “feast, contributed to the | 
‘carried | over to. the. 


showing. has been. made in. the an=.. 


stant case. We may not assume. that be 


COAG. prosecuted | the work. with a 
such dilige ence that there werenoin- | 


-tervening delays for which. it. was - 
: ‘responsible. It-is. also apparent, that.. 


costs have. been. asserted inva most. 
summary fashion upon. the basis of 


aS 60- day delay. when. the, actual oe - 


an In! ABO Demolition Onevoration’ (note: 5, ae 
saray: the Board concluded’ that: performance 


and payment-bonds should have been approved 


not later than ‘eight calendar’ ‘days. after 
receipt from the contractor: ‘ 


12: Aléman-W alse ‘Associates, ASBCA No: 8315 | 
(November .19, 1963); 1963 BCA par. 8960, | 
- affirned On: 
, 1964), 1964’ BCA. par. 4014: 


reconsideration: (January 20; A 


‘started . and, 3 
_ : completed, itis evident that. no. such. = 
a temporary. quarters. for the: oecumnts or: . 
whether the delay in: making the leased space . 
available, was: reasonable, . but. instead ruled :”. 
; cannot :, 
- impose. “gueh ‘a delay on. ‘Appellant. and. avoid —. 
liability on the ground that the-delay: was’ 
necessary or: desirable: to. serve the Govern- 
- mnent’s purpose or. convenience., The mere.fact. 
_ that it, may not.have. been.:the fault of GSA 
~ that. the. two. buildings. were still occupied. 
: because. the prospective lessor. had not’ made: 
the. new..quarters available.at: the. expected 
os time, is. not, a basis. upon. which the Govern-:. 
Ea ment can. avoid its. ablitty, to; the: ‘Appel- 


‘DE RCISIONS. oF THE 


ree is i tha one-half of that time 
span... Under. these  circumstances,._ 
the amounts claimed: are little more. terior forms were removed at Camp. 
than unsupported. assertions of con- 
- clusions which may. not be. accepted » 
as. proof.8 18'The claim for. increased! : 
costs due to. the. delay in issuance. vot 
the notice‘to proceed is.denied..) 
. sn PS ele wee a oes “nent counsel’s, memorandum, dated. 

a nd tigoted Method of Repair. A veces 

| “The! aocee 4: shows itiat ‘the’ on Findings of. ‘Fact—Unsatisfactory 
“erete floor slab for ‘the “Camp. 7 
: Pumping Station’ Was ‘poured ° ‘on. 
Oetober 8, 1971, and that walls. 
and roofs of Camp 7 and 12 stations. 
were ‘poured on November 16, 1971 ; 
ie (Findings™ of Fact-Unacceptable 
Concrete, Item J). Prior to place- 
ment of concrete, reinforcement was, 
checked for proper installation and 
forms were. checked for alignment. 


and cleanliness. Each batch of con- 


crete was visually checked and rou 
: tine ‘tests were performed to. main- 
tain maximum slump.at four inches. 
Constant vibration was maintained 
while each batch of concrete, was. 
placed. Each structure was covered. 
with | plastic sheeting and a small’ 
electric heater was placed inside. At. 


Camp 7, an inside form slipped re- 


sulting: in a bulge about four feet 





alee ee Sirch eta ducluding statements: . 
and workmanship © be. such that: exposed sur-: 
‘faces’ required no patching, this section: con- : oe 
detailed. procedures. for the © 
filling: ‘of. recesses : left ‘by removal ‘of forms 
with a specified mortar mix an@ for the: repair: 
of surface - defects which» eat not Amnpale 
structural ‘strength, » 


in claim letters, cannot alone establish mat- 
ters in issue or. dispute, 


. briefs. 


note 1). 
IBCA-557—4-66 _ (December - 4; eae 
BCA par. 7419, 3 

tt 14 A new. concrete floor was. hot: cenieed: at 
~Camp 12 Pumping Station (Sheets, ’ i 6 of 
Constr uction Drawings). 


‘DEPARTMENT. OF THE INTERIOR | 


and. there is: no. 
- acceptance -of - ‘advocacy: without evidence’. 
- through.. unsubstantiated: allegations of: fact :. 
 made-by. claimant or counsel-in pleadings and. 
* & #9 American Machine. & Foundry 
_ Company, .ASBCA . No. 10173. (August. ‘21,. 
- 1967), 67-2 BCA par. 6540 at 80,383 (foot- - 
See. also. Young, Associates,: Inc., 
69-1 
_. that wet well fill. was placed on January. 4, 
'. 1972, we find, relying on.a supplement to the 
: findings signed by project. inspector Henry R. 
‘Espinoza, Hiat ‘this sd was eee ou Decem-. 


_ able Concrete - Work - (Item: J), 


Bt LD. - 


iene : and - fou ie: ee re in. 


heen | in-.one corner. When the. e@x4, 


and 12 stations extensive spalling. 


resulted.** This spalling is shown on: 


| photos one through. seven which’ . : - 
were taken in January. 1972, and: — 
~submitted.to the: Board by Depart-: | 


October $1, 1974.A. supplement. to. 


| Concrete: (Item. J) signed by Har-. 
old J. Chittum, ‘project: inspector! 
stated the. spalling. could: have:.re-: 
sulted.from the way the forms were. 
removed. and/or. freezing weather, . 


conditions. Numerous. small alr 
pockets on the exterior walls of the 


Camp 7 and 12 structures: were also 


reported. 

The’ ee floor « la for the’. 
Yosemite Creek Pumping Station: 
was poured. on: October 15,1971). 


- concrete for the. lower walls-and in-.. 


termedcliate floor was placed on No-: 


vember 4, ‘197 Ls the intermediate. 


walls, wet-well wall,?® and the main: 


i floor. of this station were. placed on 





28 terior carhaden anane | wade were to 
consist ‘of a series: of 7%4-inch: raised concrete | 
ribs orbarg on three inch spacing, the entire’ 
surface.to have a rough-sawn lumber finish : 
(Detail 6; Sheet. 2, Construction Drawings): ° 
Although Section 105:20° of the specifications : 


entitled ‘Trimming and ‘Repairs” states that: 


it was intended that. forms, concrete mixture. 
tains* rather . 
Ie ‘Although. the Findings of wact—Unaceept:- Be 


signed by 
John. C. Ballard, ‘project: supervisor; states: 


700] 


sod 
GD 


“D Decertiber 10; 97h » (tem Dd: ‘The 


lower pump-room wall ‘superstruc- 


~ ture: walls» and root ‘of Yosemite 
‘Creek station were placed on’ Jan- 


—uary 4, 1972.: Heating by means of 


tenting and-use of space heaters was. 
required on.all concrete placements 
Ly 19712 
‘Heating was continued during cur- | 
ing and. after. forms were removed | 
for a minimum of five days. Forms, © 
steel reinforcement and: agoregates — 
and fines used in the mix were also. 
heated: Concrete was generally good” 
and only two-batches were rejected, 


made after . December. 


one as too wet and one.as too rocky. 

Form: and steel: work was’ in- 
spected prior to placement of con- 
crete: and was considered adequate. 
Pumping of the ‘concrete was per- 
- formed in a manner considered sat- 
isfactory. ‘Continuous vibration. of 


concrete was maintained during the 


pours.’ The structure ‘was: covered 

with plastic’ sheeting and’ space 
heaters: utilized: ‘inside. : 
when: the: fortis: were’ stripped: on 
January 8 and 9, 1972, there ‘were 
many rock. pockets ‘and honey: 
combed areas and areas where’ the 
forms bulged’ or-were displaced r re- 
sulting in an uneven surface. 


In a letter dated January 14, 1972 


(Item I), COAC: was. advised. by 


ee the project. supervisor that the col- - 


ber 10, 1971. Concrete having the anoet defects ot 
appears to. have. been. Placed... on. J anuary: 4, 


1972.. 


eat Although Section. 105. 19. of the. speciien. : 
ee tions requires that after being placed all cone 
rete’ shall: be protected so that mp eerie 
ee at. the surface will not, fall below 50° ¥, Mr. - 


- Espinoza’s: statement. (note. 16, ao "indi- 


cates: that the lowest temperature | on. the. . 
nae _ ent of . 


structure (Yosemite _ Creek) 
' December’ 10,. 1971 was. 34° rr 


3 ( 2-367—T5- 3° 





“APPEAL OF COAG, 
. December 6, ASTE 


However, | 


_ are described as follows : 


vides’ in. pertinent. ‘part: 


eieae ie 


ee ) 


cored’ donenets  siperstiictiins of the 


‘Yosemite Creek Pumping Station © 


above'the main floor level, including 
- interior and exterior walls and roof, _ 
was unaccéptable, The concrete fill 
in the wet well at this station was 

‘unacceptable to the extent of the 


template section, surface texture — 


and finish.* In addition, COAC 
was informed that exterior: finish of 
the Camp 7 and 12 stations was un- 


acceptable. COAC was directed to 
remove the unsatisfactory ‘super- - 
structure of the Yosemite Greek sta- 


tion and replace it with a structure’ 
in strict accordance. with the specifi- 
cations,”* to remove the unsatisfac- 


tory surface of the wet well and re- 


construct it to the template and fin- - 


ish specified and to repair the. ex-. 
terior surfaces of the Camp ve and. 
12 stations by methods approved by 
the contracting officer. 

Ata meeting on J anuary 14, 1972, 
wherein the unsatisfactory work 


was ‘discussed,’ Mr. Sheldon ‘Cou- 
dray, COAC’s President,’ ‘promised 
to make.every effort to repair. Camp 


7 and. 12 Pumping Stations to ‘the | 


satisfaction. of the: National :Park © 
Service. :Mr.. Coudray. was of the — 
opinion that satisfactory repairs — 
could. be made to ane: soracnire at 7 


-18 on page. 2. of Findings of ; ‘Pact--Unec: 
ceptable Conerete. Work, ‘defects. in. wet well 
“The fll in: the wet 
well is not to the specified: template. and the 


surface texture is rough: with many extensive 
‘rock pockets and ‘honeycomb evident.” oe 


9 Section: “105. 20. of the -specifications- pro- 


pairs are required, the © defective ~ ‘portions 7 
shall ‘be cut. out ‘to . sound concrete and the . 
masonry replaced by means of a cement gun, 


or the ‘masonry shall be taken down and 


rebuilt all ‘as. the . Engineer may decide. or 
direct. moe 


“Tf substantial. re- 


7 Vosunits Creek mad: gas: that if 
it was required that. the structuré-be 


| demolished, it. would.cause’ serious 


financial. problems: for COAC and 


the decision. to demolish the super- 
structure, was final, he would have 
to. “pull off” or abandon the project. 
He-com plained that the delay of 63 
days in award of the contract [issu- 
ance of notice. to proceed] caused the 
contractor to oa in: adverse 


: weather. | 2 
CO AC. responded. to ane eee 


; supervisor’s s letter of January 14.by 


: letter, dated J anuary 21, 1972 (Item 


oF Ve which stated that. ‘COAG did 


not expect. the Park Service to ac- 
| cept, any structure which did. not 


- meet the requirements of the specifi- 5 
‘cations. The letter fur ther stated 


that COAG ‘was engaging an ‘inde- 
” pendent consulting firm to make an 
examination and determination of 
deficiencies that, may exist ‘and that 


COAC would propose a course. of 
action based.-on the findings and | 


) ‘Suggestions of the. consultants... 


“The report of Consulting Quality 
, Contrel: Engineers was. forwarded 
to the ‘Contracting Officer by a letter 
from GOAC dated January 25, 1972 


(Item E).The letter referred to 
‘special efforts by COAC’s -cement 


finishers then underway ‘In ‘repair- | 


ing, erinding and sacking the lower 
walls of the Yosemite Creek Pump- 
ing ‘Station as evidence that satis- 
factory repairs” could be accom- 
lished. COAC requested permis- 
‘sion to'repair the structures in ac- 


eorannce with the recommendations | 


of the consultants. « 


_ DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


vided, 
wetted “and ‘promptly painted 
‘sixteenth- inch: brush coat of neat: cement to 
the consistency. of Tead paint. 


* Cdhsulting Quality Control ‘7 


_ gineer’s report, dated January 21, - 
1972, states that at. ‘Yosemite Cisek . 

: Pamping Station rock pockets exist _ 

would likely. bankrupt his concrete 

subcontractor. He asserted. that. 1f 


:. the: exterior interface of: the 


eyes nee aud the below grade 
structure at the water seal, that rock 


pockets are present: in various loca- 
tions on the: internal: walls and.ceil-— 


ing”? and that the template area. in 
the, bettom ‘section -of the under- 
‘ground structure was not properly 


shaped. The consultants were of the 


opinion. that the structural integrity 
of the: superstructure: was excellent. 

and. that. the, rock: pockets were at-— 
tributable. to-placing concrete: with — 
an extremely low slump: (one. to'two 
inches ratherthan the recommended 
‘four inches):and to excessive inter- 


nal. vibration. ofconcrete. Applica- 


tion of excessive vibration was.at- ~ 
| tributed. to-low:. slump’ concrete.” A 
‘Fecommended procedure for repair =. 
of the defects utilizing a, grout-mix : 
of three parts: sand to one. of -ée-_ 
ment *+ was ‘set forth: Defects.re- — 
| ported, by: the..consultants: at Camp — 


7. and.12. stations were. rocky. exte- 
rior, surfaces due: to: improper: re- _ 


nmioval of forming, poards. The. re- 
port. concludes. that:,these. surfaces 
es be.’ restored. te architectural 


20 0 Defects) at ‘ydsemite Creek ‘are “‘istrated 


‘by: photos :8. through 95 which were: taken: in 
January: 1972 and submitted to the Board by. 


Department: ‘counsel’s memorandum of Octo- 
ber di, 1974. - - 
‘21 Mortar ‘specified inthe specifications: for 


‘repairs consisted of a'1:1% cement and sand 


mix. In addition, the consultants recom- 


_thended ‘that voids to be filled with grout be 
coated with a two perceut ealcium chloride’ 


solution while the specifications pro- 
inter alia, that: cavities be thoroughly 
- with. ’ one- 


water 


; ‘(SL LD. 7 


Ba 1 ; 


: datiefnctiony: by. application! ofa 


‘three to.one grout mix and by: tap-_ 
ping a board, which has. been sand- - 
crete, powring concrete’ “into ’ the 

voids, forming-and pouring a “gird- 


blasted, against. the: repaired: sur- 


face in: onion to: give the conerete 


a wood texture...) 

By letter, dated: Pebusity 8, 1972 
(Item M), COAC was informed 
that its proposal for repair was un- 


_ acceptable and-that it was,the:con-- 
- tracting officer’s final decision that + 
‘hammering of fins at Camp 7 and 12 | 
stations ne that: if an. acceptable 
- surface could not be attained | by that 
method, .a: full .stucco’ treatment’ (2 
Or Be eoats—34""=:). ‘might be 're- 
quired. COAC agreed to: submit’ a 
-.propasal. detailing: specific. ‘correc | 
tive methods and ‘outlining: ‘proce- — 
-vdluares: for the contracting officers | 
: aneiedd 12 


the superstructure of the Yosemite 
Creek Pumping. Station; be ‘demol- 


- dshed..to,the: main floor. Jevel. and. 


reconstructed: in. strict. accordance 
with. the. plans; and. specifications. 


~ COAC was directed: to remove un-— 

| satisfactory. material and surface.in,— 
the wet-well.and reconstruct it'to the. 
template. and finish specified. At 
| Camp. Zand 12 stations, COAC was. 
given the. option of: demolishing the 
| existing structures: to the: main-floor 
level. ann replacing the - structures _ 
or placing a minimum. four-inch, re- 


inforced- colored), concrete. wall. on 
| the existing structures, 3 


At Be meeting: on: ea 99, | 


| 197 2. the Park Service abandoned 


, ‘its insistence that the superstructure . 
~ of the Yosemite. Creek. Pumping 
4 Station’ be demolished (memo: to the. 


files, dated March 1,. 197 2, Item N). 


Mr. Coudtay, President of COAC, 2 
proposed. repairing the structure at 


Yosemite Creek by chipping ‘out un- 
satisfactory concrete, packing voids 
and rock pockets with concrete-and 
pouring” a beam around the exte- 
rior at the level of the water stop. 
He proposed | “buttering” on a coat 
of: colored. grout at Camp 7 and. 12 
7 stations to Teas the ae ee 
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Park ‘Service yepresentatives ented - 
‘that ‘at Yosemite Creek they would 


agree to. chipping ovit unsound ‘con- 


ling beam”: four inches thick to'a 


height of about:four ‘inches above — 


the top of ‘the largest: rock pocket 


and ‘the application of a waterproof- 
ing material to the exterior. It..was 


COAG submitted its: cohaiioiel de = 


. the repair: ‘work: -by . letter, dated — 


‘March .6,-1972 (Item ‘Q);. which | 


stated in part“This corrective work ; . 
will be performed by the Contractor — 
-at no additional cost:to the Govern- 


ment.”. At: Camp %and'12 stations, : , 


‘COAC proposed to: retexture raised. 

‘exterior surfaces :6f the concrete by 
bush: hammering: Tanti an: ‘appear: : 
ance adéceptable tothe ‘contracting 


officer. was. ‘attained:22. Eh. this could 


not be accomplished, COAC pro: 


posed fo. apply: a. ‘three-coat, archi- 


- 22The contracting officer fui: (p.. 3 of 


| findings): ‘that, the corrective “work was accom- 
plished. : followed by, sandblasting. - 


Although 
sandblasting removed the rough-sawn lumber 


finish required by, the drawings, .the resulting 
finish 
_ Structures . were accepted. Repair procedures 


was considered . acceptable . and: the 


proposed in. COAC’s: letter.of March 6, 1972, 


— did. not include. sandblasting’ and. the. record 
does.,. not 
directed by the Park Ser vice. 


indicate. that. apnablaetins, was: - 


ay At) DECISIONS OF THE 


; ' aera stucco. finish similar’ to thie f 
vertical. combed: -pattern.as- illus- _ 


trated in the Portland: Cement Asso- 


- ciation pamphlet entitled “Plaster’s | 
-Manual.” Repair. of; ‘construction 
joint and water stop:at base of su-- 
= -perstructure walls (Yosemite Creek 
station) was to be accomplished by _ 
: chipping out - [unsound | concrete], 
pouring and: ‘placing a reinforced - 
~ .concrete: beam as illustrated in. an 
attached sketch #* and applying two 
coats of bituminous waterproofing | 
~-material:'to. an elevation four feet | 


~ above the main. floor. Other unsatis- 


7 factory. areas, were to-be corrected 
= Dye chipping: out unsound concrete 
and: repairing by conventional .dry 
. packing: methods. Substantial areas 

~. that: extended: into the reinforcing. 

~~ steel were to be repaired: by an ac- 

_. ceptable--gunite system of applied” 
- mortar;-or:if the unsound concrete 


— extended. through the ‘wall in any 


7 ; could be rejected. 


"33 Proposed “eeue: ‘descrtbed . on “tie “sketch - 
“1, Chip out ‘unsound ‘concrete. 


is: ‘as. follows : 
2. Install proposed rebar.* 3. Install | concrete 
beam. 4. “Apply | asphaltic water proofing.” 


_ (ste): sThe proposed rebar was to consist of © 
~ Noi 4-bars at'2’": horizontal spacing. and: No. 4. 


‘bars at .18”’ 


vertical spacing tied to the exist- 
ang rebar. ; 


‘DEPARTMENT OF THE 


INTERIOR | 1s LD. st 


ing: otter (litter, Gated March 14, 
1972, Item P)..: Repairs; except for | 
those tothe roof at Yosemite Creek i 
station,” 7 
“date: not determinable from the rec- 


were: accomplished. ata 


ord, but sometime prior to June 20, 


1972 - ee: letter of: even | date 
Item Q).- ie 


The letter preduialy voter fed to. 


‘from COAC’s attorneys (Item U). _ 
asserts that the Government di-- 
rected that certain nominal de-— 
-ficiencies be ‘corrected in‘a manner _ 
more expensive than necessary. The 
letter alleged that COAC advised 
the Government that it.considered _ 
- the direction to proceed in a more - 
“expensive manner to bea change, 
‘but that COAC was informed that. 
unless: it agreed to perform as di- — 
rected, without a: change order, dire — 
“consequences would follow. It was. 
asserted :that COAC: rae aes ee . oe 
| “ formed: as directed.” : . 
area, it: was: ‘to be: repaired by: form- 
 -ing-both sides-and: placing new con- 
_ erete under pressure: COAC. pro- 
posed to-furnish and: installa 20-. 
_ year -bonded=tar and» gravel’ roof 
with an: acceptable : copper: gravel 
stop. The letter. acknowledged that. 
_metheds of. repair were subject to - 
the contracting: officer’s approval 
> and ‘that. if. ‘satisfactory — ‘repairs: 
~ could not be. accomplished, the work | 


“COAC’s claim was: S"odnagrised of #3 


$1, 088" for consultant’s” fees, $15. ia . 
765.94 for cement’ finishers, S11. 
‘13172 for’ laborers, $1,597.87 for 
‘equipment. rental | ‘and wnaterial, 
which’ totals $29,588. 53. ‘From this s 
figure COAG: subtracted $2, 229. 08, 
“yepresenting a sum allegedly in- 
‘cluded in its bid and added $4,104.- 
22 for overhead and profit at 15. per - 
cent to. reach the - total. amount | 


~COAC’s Teles salle, of S -slaned. of S81) £65. 8%. 


ue pair were approved by the. contract: oe ae 

are Be _.3e Defects in the roots were ‘not as crtei: 

_ sive as feared and COAC was permitted to 
correct defects ‘therein: by concrete patching 

\-and.an epoxy. coating. ‘in. lieu. of a 20-year 
a bonded ‘roof (COAC letter, dated June 23, 
1972, 

supervisor, dated June 28,:1972,-Item S; ‘and — 
letter from’. project supervisor, dated August ars 
os 1972, atene mys . 


“Item R; ‘Findings of Fact’ by project 


. 700] a “4 


“COAC's ‘alain | was. 5 ‘rejected by s 
the contracting officer by letter, 
“dated November 22, 1972 (Item V),. 


for. the reason that the deficiencies 
- were grossly unacceptable, that. Mr. 


= Coudray, recognized that the work 
was: defective and agreed in “writ- 
ing that the corrective work would 
- be performed at no additional cost . 
.. to the Government. COAC’s asser-- 
3 ; tion that it was, ‘threatened with — 
dire” ‘consequences: was. ‘denied, the 
a contracting officer. asserting that all ; 
_ that was ‘required . was ‘that’ the 
- ‘structures comply, with the Specifi- . 
cations prior to acceptance. ene ee 

: The final decision of the contact! 
ing oflicer, dated August 20, 1973 

| (Item 4); denied the claim. For the 


reasons. ‘set for th above and for the 


additional reason. that the: claim 
was “barred. for failure to give the 
written notice required es Clause 
3, Changes, of the General ‘Provi- 
gions. The contracting officer spe- 
cifically found that repair proce- 


dures were proposed by COAC’s 


letter of March 6, 1972, He. further 
found that at the meeting of Febru- . 

ary 29, 1972, COAC did not state. 

— that.it-reg arded. the. repair work to 


: be a contract change. . 


Additional 1 Findings 0 f Fact and 


-Deeision 


= Although: bush: Vainelienind. Fea 2 
_ sandblasting: performed. at. Camp ie 

and 12 stations were not: methods of 
repair provided in’ the specifica- _ 
the. complaint... ‘limits the 


strict compliance with | ‘specifications. Farwell 
Company, Ine. v. United States, 1387 Ct. Cho | 
H olland Construction: Company, ae 
DOTCAB No. 72-12 (June 28, HUES) 3-2, _ 
:, Be par. 10,3 142 and. cases” cited. ne 


tions, 


_ elaien’ for additional work to: the: 
“Yosemite Creek Pumping Station. . 
- COAC does not ee the exist 
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ence of deficiencies, but ¢ asserts that . 


less expensive ‘methods of repair. — 
which it proposed would have Te- oa 
- ‘sulted 1 in a structure, in compliance. 
with contract requirements, and — 

that COAC™ was, under | duress, 


compelled to agree to perform ad-' 


ditional unnecessary work: beyond: 
the requirements of the contract’ at 
no additional cost. to the Govern-. “i 
ment (Complaint, p. 2). The ak 
leged. duress: ‘consists of improper: # 
threats of default termination, as- 
' sesstient of liquidated damages and. : 


withholding of payment.’ 
“The less expensive inethods of re- 


| pair’ “referred to are presumably | 
those suggested by the consultants’ 


employed by COAC or ‘those ‘pro- 
posed by Mr. Coudray at the meet-. 


“ing of F ebruary 99, 1979. Repair : 


procedures ° proposed. by the consul- © 


‘tants differed, albeit: in particulars 


seemingly. insubstantial, from those 


in the specifications (note 21 , Supra) ; 
and ‘there would appear to be no 


doubt that the contracting ‘officer. 
could. properly” decline acceptance — 
of such’ proposal for that. reason _ 
alone.” However, the refusal was 


not based .on the fact that. repair | 


procedures proposed. by COAG dif: 


: , fered’ from those’in the specifica: .- 
tions or from those considered’ ace 
ceptable by the contracting officer; i 
but on the view that.no.repairs. were 
: permissible. and” ‘that: the’ defects’ | 
were such’ that. the: superstructure a 


"35 : The Gov epemeut is, ‘of course, eatitioa. “tp 


8382 (1957); 


- main floor. level and reconstructed. 


The specifications, gave tl the contract- | 
- ing. officer. a wide. discretion as to. 
the. proper. corrective: action.‘ ‘where 
| substantial - repairs are required. ae 
fan this. connection, the. contracting. | 
officer determined that. defects . at: 


A Yosemite Creek were major and that | _ 
a had. been otherwise, COAC’s allega-. 


tion that it. was “andér duress, com- 
pelled | to agree to perform the cor- 

rective work at no- additional cost. 
to the Government is not supported 7 

by the record. While there can be. — 

‘no doubt: that threats to terminate 

~ for default. when there i is no. legal — 


the contract did not contemplate re-_ 
pairs of the extent actually allowed.: 
Although COAC asserts that the de-. 
mand that the structure be demol- - 
roe ished was arbitrary: ‘and. cunneces- 
. sary, we'cannot, on this record, say 
that, the contracting officer’s finding 


7 is erroneous. 


| {2] We fare foind that’ ihe ee | 
Ary oo to. pour a concrete beam at: 

. the; waterstop at. Yosemite. Creek . 
originated with COAC (Mr. Coud- 


ray), while some- details such as - : 
absent. from the record is any evi- 


dence. of threats to assess liquidated ; os 
damages and any. evidence of actual ~ 


thickness. and. height” of the beam, - 
that. the beam be reinforced and that 2 
be. applied . to. the | 


exterior, were - specified . ‘by Park 
~ ings of moneys due COAC. It ‘fol- 


- lows that COAG. has failed to Be. 
| tain its claim of duress. _ | 


waterpi ‘oofing 


Service representatives, Differences, 


‘ifi any, between specification: meth-, 
ods, of repair. and the manner. by. 
which the balance of the repairs. at. - 
this station were accomplished, save. 
a. for epoxy coating. on -the roof; are 
a not. apparent. from the record. An: 


20 "Note 19, supr di. . Engistence on ‘demolition of 
a structure which could’ be repaired to ‘comply | 
with. specification : requirements | may, if -comi- 
plied with, constitute a compensable change. oe 


Arnold ‘M. Diamond, Inc., ASBCA: No. 15063 
(November 9, 1973), 73-2 BCA par. 10,359. 
Ch. Travis Construction Company, ASBCA No. 

: 17918 | aenet 26, aie TB! BCA” par. 
10, 846, ; . ; 


DECISIONS OF THE DEPARTMENT “OF: THE. INTERIOR 
e he Yosemite. Can Pumpitig | 
Station must. be. demolished to the 


ae , ED! 


escetitial: part. of COAC’s S. ease. is. 
that. methods of. repair. actually em-, 


| ployed. were more costly than meth- 


ods of repair in the specifications | 
or more costly. than methods which, 


; should “reasonably .. have ‘been. Te- 
quired by the. contracting officer.” 


The record will not, support a » find 


ing to this effect. 


Bl ‘Even ities Sir. Padiaps ae | 


right to do so may constitute ‘duress! 
sufficient to avoid a contract supple-. 
ment,?8 there j is no evidence that. ter- - 


mination for default was ‘even: sO. 


much as. mentioned to COAC: ; Also : 


or ‘threatened. improper. -withhold- 


Bt Proof’ ‘of. damage is, of: course, a prereqaie 


site to relief. Steenberg. donstruction Com: 


pany, IBCA-520-10-65 (May 8, 1972), ° 79 - 


LD. 158 at 376; 72-1 BCA par, 9459 at 44, 044, 


S28. Urban: Plumbing: &: Heating Co..ve United 
States, 187 Ct, Cl. 15, -(1969). Of. Bish Con-. 


: tracting | Company, Ine.; ‘TBCA-951—-1-72 (Feb-. 
ruary 12, 1973), 73-1. BCA. ‘par. 9896. 


- 9 It would ‘be: logical - ‘to suppose that: ‘Par Kk 


~ Service represetitatives. raised-the : possibility — 


of termination for. default at ‘the meeting of 


January 14, 1972; in response to Mr. Coudray’s: 
Statement. to the’ effect that if the decision .. 
| to. demolish the structure at ‘Yosemite Creek 


was final, he would have to “eel off (Of ‘the 
Project. os a ie 


a 


| Oona 
The’ appedl is denied.” 


‘SPENCER T. ‘Resid, 
a dn ministr ative: y ud: age. 


it CON CUR: 


i Waar EF. MoGnaw; fe ee 
Chief A dministr ative Fudge. 


; 3 IBMA 421. 


_ eal by Peges Run Coal. Conipaiiy, : 
— Inc, and by the Mining Enfor cement . 
and Safety Administration from a de- 


; cision by an Administrative. Law 


: J udge, assessing penalties i in the sum of 
~ $1,260 for: 16. violations of the Fed- — 
eral Coal Mine Health and Safety Act 


of. 1989 - under Docket No. 


| ace 
73-6-P. . 
| ao ‘Affirmed. ls an 
1. Federal Coal. ‘Mine ee and 


Safety Act. of 1969: Notices of. Viola- _ 


~ tion: Sufficiency — 


~~ A notice’ of violation charging - that: an : 
operator. of a loading machine was not 


making tests for methane at a working 


face and was. not equipped to. make such | 


tests does not allege’ a ‘violation of the 


safety standard in 30 .CFR 1%5.807-1, _ 
. which requires that. an examination for . 
© methane be made at the face of each — 
working place’ during each shift and im- 


| mediately prior to- the: ‘entry of electrical 


- . equipment into any: working place. 


| ‘Health - “and 
* Safety Act of 1969: Respiratory Dust 


| : ‘Qi Federal: Coal. ‘Mine 


ee Computer : Pr Lg 


PEGGS. RUN COAL, ‘COMPANY, 
poe ner <. AOTS 


. ee. oi ae eh ae 


A ee printont. indicating the. op- 


er ator’ S failure to. submit. samples of res: 


“piratory dust .will support a violation of 
“requiring ‘ ‘individual | 
‘Sampling, where: the operator ‘fails to — 
offer substantial evidence to rebut the r re- 

liability of the printout. | 


30 CFR ° 70. om), ° 


a: Federal Coal: Mine “Health - Sa 
_ Safety J Act of 1969: Appeals: Generally. 


Se ae | Sees ao Haag i. ‘The Board. will not disturb the findings 
PEGS RUN COAL. COMPANY, ‘INC. 


and. conélusions -of -an.. Administrative 


Law. Judge in-the absence-of a showing - 9 


that the evidence compe a different, re- 


sult. 


| "Decided December 6, 1974 : an ae 
| "APPEARANCES: Richard M, Shep, 
-Esq., and John BR. Carfley, Esq., for. — 
appellant Peggs Run Coal Company, 
Inc., Mark M. Pierce, Esq., for appellee; 
Mining Enforcement and ae Ad- _ 
7 ministration.  * uae. 


OPINION BY CHIEF ADMIN- 
ISTRATIVE JUDGE ROGERS — 


INTERIOR BOARD OF MINE — 


OPERATIONS APPEALS 
Pr ooedural Background 


The 17 alleged vilations eer | 
in: this: proceeding arise: from-in-: 


-spections of Peggs: Run Coal Com- | 
(Peges: Run), Noi2s;..~ 


pany, Inc.. 
Mine, conducted by Bureau. of 


Mines, now: Mining Enforcement: - 
Administration. 


and: Safety ct 
(MESA ) inspectors 3 in March 1971, - 
November 1971, and January: and — 


February 1972. On July 10, 1972, . 


MESA filed a Petition for Madan: 


ment of Civil Penalties charging © 


iy ae DECISIONS 


Polteds of the Federal Coal ‘Mine’ 


Health and Safety Act (Act) and - 
regulations. issued ‘pursuant there-_ 


to. A hearing was held in Pitts- 


= burgh, Pennsylvania, on October J 10, 


"Notice number 


“The Fudge wicated Notice No. 3 
JB, ‘November 16, 1971, charging aL 


: »aiolation: of 30: CFR 45, 307-1, on | 
| the ground t] hat MESA. had failed: : 


to prove a violation ‘of: this section. 


‘Tn assessing penalties, the J udge | 
7 duly considered each of the requisite © 
. factors under section 109(a) (1) (80 
U.S.C. § 819(a)(1)) of the Act, At 
the. time he rendered his decision, 
two appeals” . involving the same | 
| operator: and the same mine were 
pending. before: this Board: As to | , 


history of previous violations, there- 


fore, the Judge: properly considered. 
only. those. violations he found wo 


exist in the present: case. 


On April 5, 1974, Popes Run filed - 
# its. Notice: of oe Bory the 


a 30° U. $. C. $5 $01- 960 (1970). 
- 2 Docket 2 Nos. 
72-28-P. 


‘OF THE DEPARTMENT 


PITT T1-68-P and Pre | 
| violations listed above, the Judge 


oF | THE INTERIOR _ Ist 1D; | 
11, sad 12, 197 3. or his. initial sees | 
sion, ‘dated March 29. , 1974, the Ad- : 
ministrative Law J udge (Judge) — 
assessed. penalties, for 16 violations a 





as follows: | 

* aes ' Date 30 CFR section — Amount : 
_. Nov. 16,1971 77.509 $200 
-~ Nov. 16,1971-- 75.301. 150 
_. Nov. 16,1971 75.301 150 
_. Nov. 30,1971 70.250° —--—«100 
_. Jan. 10, 1972. 75.507 AO 
ea Sans10; 1972. .75..516" 22) 4. 2440: 
_./ Jan. 38,1972 '75,.1100- 2(6) res 
vudeme 81; 1972. 15,512 7g 2%, 20 
_. Jan. $1, 1972.°. 75, 801° 226 ~~ "100 
2 Jan. 31,1972. 7523826 “- - . 100. 
.. Feb. 1,1972 75.515 = °40— 
sey MOD 9 lj VOD re 118 ie tea 0 1 
-- Feb. 2.1972, 75.400 . ..., 100 
2 Bed. 8, 1972") 75.302 ©." 100 | 
<= Febs""3, oe 
wna esi ad sree eeee eee esse eas 


J fridge’ S “decision. ‘On yee 93, 2 : 
MESA filed a GLOSS- appeal directed. a 


only at that portion’of the Judge’s — 
decision vacating Notice No. 3: JB: 7 
November 16, 197 1. On May 18, 


1974, ‘Peggs Run filed its appeal 


briet with the Board, and. the brief | - 
of MESA, in answer to. the as : 
was. ae on. J Gace cae en ke 


ee Ssues. Presented 


KS ‘Whether: the J udge properly 7 


- racated Notice No. By TB, ‘Novem- 
ber 16, 1971, alleging a violation of 
— 80 CR mR 475 307-1. | 


B. Whether the Judge oes 


coucluded. that. .a- violation of 80. 
| CFR 70.250. was pr oved, by MESA. Bia 


C. Whether, . as. to ‘remaining - 


BT 
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December 6, 1974.- 


‘erred either in’ » fidinig the fact of 
violation or in applying the criteria 
of section 109 (a) (30 U.S.C. § 819) 
of the Act i LE assessing g penalties. . 
: “Discussion: © © 08 


". Notica No. 3 J B, November 16; . 
- 1971, cited a violation of 380 CFR 


4 5. 307-13 in. the following terms: 
The: operator of. the: 14 BU10 loading 


machine in 8. west main ‘section: was not — 
making tests. for methane at the. work- = 
ing faces and was not: equipped to make 


such tests. 


The regulation a inged’ oi be vio- 


a Jated,. 75.8071 reads. as follows: 


An examination for’ methane ‘shalt be 
made at the face of each working place 
during each shift and immediately prior 


_ to the entry of such electrical equipment — 

place. Until Decem- 
7 ber. 31, 1970, a permissible flame safety . 

> lamp. may be used to make tests for 
> methane ‘yéequired by the regulations in 


into any working 


this part. On and after December 31, 197 0, 


_ a- methane detector: approved by. the ‘Sec: 
. retary; shall be used for such tests‘and a 


permissible. flame safety lamp | may. be 


cused. AS. co ‘supplementary testing device. 


, MESA bases its argument. in. part 
- on. the statutory: provision. immedi- 


ately - preceding this regulation 


recited as30 CFR 75.307 (30 U.S.C. 
§ 863 (h) 3 which. reads. as fol- 


lows: | - 


on At the start’ of ‘each: shift, ‘tests for : 
-- metliane shall be made at each working 


3 place. immediately before, electrically 
_ operated equipment is’ energized. Such 


- tests shall be ‘made by: qualified persons: a 
‘If: 1.0. volume ‘per. -eentum or more of . 
inethane: is detected, electrical equipment ‘ 
shall not be energized, taken. a ‘Or 


“operated: in, such eer place until ine 
air therein contains less: than 1.0 volume 
per centum of methane. Examinations 
. for methane. ‘shall ‘be made -during. the 


operation of such equipment at intervals 


_ of not more than 20: minutes during each oe 


shift, unless more frequent examinations _ 
are. required by an authorized representa- 


. tive of the Secretary. In conducting such : 
-tests,. such person ‘shall use. means: ap- 


proved by the Secretary. for Aetecting | 


methane. 


At the: epee dis iuepeotor ae iss 
sued ‘the Notica’ (Nov 3-JB) testified — 
that.he arrived at:the mine section 
involved: when the mining cycle was 
_in progress and that: he observed-the - 

: ieee machine in operation for a — 

_ period inexcess of 20. minutes dur: © 


ing which-time he sai no tests for — 


methane being made (Tr. 89). He | 
could not: say, however, whether a_ 

test. for’ methane. had - been | made oa 

prior. tothe entry of electrical — 


equipment into:the section (’ Tr. 94), 


or whether: a ‘test. for: methane. was: 
made at the.face: of the. working 


place: during the:shift (Tr. 95, 96): 


‘In'view of this evidence, counsel: for 
the:operator moved for: vacation ot 
_ this notice of violation. ghee 3 


Rather than: move to: amend’ its — 
petition to cite. a ‘violation of. the 


statutory ‘provision, recited in sec* 
tion» 75.307, | 
MESA: ‘hose instead to rely onthe 
text of the notice as issued and the’ - 
inspector’s: testimony as. proving ‘a 
violation of the regulation set out mm 
: section 75, 307-1, 


“SUPTA, . counsel’ for. 


The al: udge observed i in ‘his 5 acts 


sion that “the 20 minute examina-— 
tion provision is clearly a require- — 
. ment of ‘Section ©. 307 ee and a 
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| concluded that. ‘the. sevidleties, pr e- 
sented did not prove a. violation of 


section 75.3071. Consequently - ‘he 
vacated Notice Ne: 3 J By Novem: | 


ber 16, 1971: 


“MESA contends that the afor e- : 


cited, statutory provision and regu: 
lation. must -be “read. in. pari 


materia” and that: both were vio- 
lated. It argues that since the opera- 


_tor of the loading machine was not 
provided with an approved methane 


detector or permissible flame safety 
lamp: for’ a period «exceeding. .20— ca 
vember 16, 1971, is hereby affirmed. 


minutes, he could not ne complied 
with section 75.807-L.. 6 0. 
--Peggs Run. entails that the. No 


tice Was: properly vacated because oh 
- MESA did not show that the meth- 
ane examinations required by sec- 


; tion. 75.807-1 had. not been made. 
-. [1] The Board is of the view that 
Notice No.3 JB, November 16, 1971, 
was properly vacated. As ae 
the Notice, does not. spell out a:vio- 
dation of section 75.307-1, which 
~~ neither | requir es: the ions: ma- 


chine. operator. to make tests for 


methane nor to be eq uipped to make 


‘such tests. We do not agree with — 
. (b) and. (e) of this section, one sample 


MESA that the doctrine of. pari 
ivateria, is: properly applicable .in 


this instance, -This doctrine. might 
_be.applied-in a general. sense:to any 


number of statutory provisions, and 
regulations issued pursuant thereto; 


however, where, as here, MESA is” 
seeking. assessment: of: a. monetary a: 
penalty, and ‘has the burden. of - 
“proving. that the violation alleged 
in its Notice did ‘in fact occur, we - 
believe . it. must be, more precise,in — riod. in sampling cycles. conducted under — 
70.220, and | 


describing the exact. violation it ex- 


pects t to prove at the hearing. This oA 


OF THE ‘DEPARTMENT OF THE INTERIOR 


5 tei Ee... 


in no. way y implies that Board 


condones - any. slackening of. Vigi-_ 
lance either on the part “of MESA 


or the operator: in examinations for 
the presence of methane, and. we do. 
uot believe our decision here will 


have such effect..On the contrary, 


we believe that precise charges of 
the violations MESA expects to 
prove provide a-keener tool for en- 
forcement. of safety ‘standards and 


also serve: to: expedite penalty pro- 


ceedings. Therefore, the Judge’s de- 


cision to vacate Notice 3 JB, No- 7 


io . 'B. 3 - 
Notice. No. 1 RJ K, November 30, - 
1971, . charged, Peggs Run with a 
violation oe. 30 CER, 70. 250 as 


follows: 


The ADP Center in eee cdi ; 


‘has indicated that respirable dust. sam-_ 
ples have not been submitted as required _ 


for the employees listed: on the attached . 
printouts, 


The regulation ited: econ: 0. 550, ; 
. provides i x its entir ety: as follows : 


(a), ‘Except as provided in paragraphs 


of réspirable dust: Shall'be taken from the 


| mine ‘atmosphere to. which each individ- 


ual miner is exposed at least: once every 


180, days;. except. those miners, already 


sampled during such 180- -day period. in. 


; sampling eycles: conducted under the pr O- 
| visions of §§ 70. 210, 70.220, and 70.230. 


UD), One Sample. .of , respirable dust 


“shall be taken from the mine. atmosphere . 


to. which. each, individual miner assigned 


toa working: section, is. exposed at least 
once. every, 120. days; except: those miners. 


air eady. sampled. during such 120-day pe- 


the. provisions of. §§ 70. 210, 


70. 230. 
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(eh ‘One earle “of. respirable. “dust a 


| . shall be taken from: the mine atmosphere 


. to which. each individual miner “who ‘has: 


exercised. his. option to transfer in accord: 
ance with the provisions. of § 203 (b) (1). 


_. of the Act is exposed at least once every’ 
. $6 days. ot 
»(d) The samples required under: the : 


provisions, of this section shall be. taken 


curing any, shift where the miner is em-. _ 
. ployed. in, his usual occupation or in the. 


occupation to which he was transferred. 


The computer printout, ‘dated Sep- 


tember 30, 1971, lists the “last ; satn- 


ple date”. and the’ “required. date” * 


for. ‘submission. of. samples for 15 


: ininers identified by name and social 


security number. According toa 


MESA. witness,’ ‘the’ printout had 


been sent to Peges Run by regis- . 
‘tered mail. be 128) on or about. 


September 80, 1971 (Tr. 125-6). 
The oper ator’s Superintendent and 


= Safety Director testified, however, 


that he had searched company rec- 


— ords but. “could. not find.* * * a 
computer printout or anything to 
notify the conlpany that this prob- _ 

lem did exist” prior to the 'Novem- 
ber 30; 1971, Notices of Violation 

(Tr. 441). This witness could give 

no information. about theoperator’s. + 

respiratory dust sampling proce- 


| dures (Tr. 446) nor could he state 
with certainty that samples for the 


- miners. listed on. the printout had 


been collected -and : submitted (tr. 
442, 454), as required. 


Git the evidence’ ‘adduced at ‘the 


hearing it was’ conceded by. a ‘wit- | 
ness for MESA ‘that sample proe- 


7 essing As. f, Sibjoct ¢ to Auman’ error 


“3 The oldest “yequired dates” appearing on 


"the printout are for ‘December 1970.- 


17,265 (19 
: Peges Run’s appeal as to this N otice a 


(Er. 139), and that! epee “in 


accur acles: may arise because the — 
mine operator has. not properly 


filled out the “mine data « card” sub- 
mitted with, the sample (Tr. 133), 
or because of erroneous key: typing 
of, data by MESA Personnel. (Tr. 
189). | 
The ju Base eonclnded atten meg 
ing all the evidence that the alleged : 
violation. occurred and that it was . 
nonserious. In. his. decision he noted 


that as to most; of the. miners listed — 
on: the: printout . he Jong. period of 
time had. elapsed, between the .re- 

: quired, date for submission of sam- 
ples and the date. of: the Notice of | 


Violation. He. found,, therefore, 


that “the operator was negligent in 


that he knew. or should have known, a : 


2 of the situation.’ oe es 


On. appeal to. this. ‘Board. Pe 


en emphasizes | the. fallibility of 


the printout .pr ocedures and ques: 
tions whether they are: adequate a8 r 


proof of the violation. charged. 


MESA contends that the. Board’s 7 


ee in Castle Valley Mining 
ein 3 IBMA 10, 81 I.D. 34, 1973- 


974 OSHD par. 17, 233 (1974) and 


ae tmnann Coat C ompany, ¢ 3 IBMA 29, 


81 LD. 71, 1973-1974 OSHD par. 
74). are. ‘dispositive of 


of Vislation: | | 
[3] The Board i is sof the ¥ view v that 
the violation as charged was. proved 
by’ MESA by. a preponderance. of 
the evidence and: that penalty was — 


7 properly assessed therefor, - ‘The | 
Tespiratory dust regulations, to: be & 
| "effective, oe on the cooperation - 


IB.” 


of Ae operator wad MESA. 4 In the. 7 
7 instant CASE, MESA. char ced Peggs : 
Run with a violation of 30 CFR 
40.250, te, failure to take samples ss 
of respirable dust. The charge. was 
based . on a computed. printout, gen- 
. erated in ‘the regular. course of busi- — 
_. ness, as a work product of MESA’s = 
usual and customary routine > pur- 
suant to the Act. and: regulations, — 
| Peges Run did. not. ‘produce’ any 


credible | evidence concerning its 


dust sampling and transmittal pro- 


cedtire which ‘would outweigh the 


- evidence presented by} MESA. It be- | 
labored the conceded (possible) im- © 
perfections of the system i in general — $1, 260 on or before 80 days: fro om. 
but. was utterly unable to show : any 
likelihood that the names listed on... 
_ the printout were listed mistakenly, 
“. or conversely, that the required 
samples had in fact: been ‘taken for. | 
_ these individuals. Since the’ opera 


tor failed to effectively rebut ‘the. 
data, on the printout, we hereby af-. 


DECISIONS. OF THE, DEPARTMENT? OF 


THE INTERIOR | [st LD. 
cor rrect ee ‘that. he properly 
weighed the criteria of section 109 


. (a). (30. US. C. 819(a)). of the Ae | 


in re penalties therefor. 
cee “ORDER 
“WHERE ORR, eee to vihe 7 


Athos ‘ity delegated to the Board by 
the Seer etary of the Interior (43 — 


CFR 41(4)), IT IS HEREBY 


ORDERED that the decision of | 
_ March 29, 1974, inthe above-cap- 


tioned” case ‘Is. AFF IRMED and — 


that Peges Run Coal. “Company, : 


Ine. , pay penalties i in the amount of — 


7 the date of this decision. 


| “GC. E. Beare os. 
Chief Administrative Judge. _ 3 


I CONCUR: 


Daw E ena! cae ei ae : seca 
7 Administrative ¢ Fudge. ae Seat? 


firm the Judge’s ruling’as to Notice © bedi 


No.l RI K, ‘Noverber | 30,1971, and 


the. amount. of the ‘penalty simi. | 


wer efor. 


ae ‘Ast to the | remaining +15 ola | 

ea ‘tions, some of which are “admitted, 
We have carefully. reviewed the en-- “As 
| ‘tire. record. and, find Peggs Bins 3 
a, arguments ‘to be. wholly, without 


‘merit. No substantive argument is 
- presented. to place into question the 


7 findings» and- conclusions | of the 


BE Bdge: We conclude, therefore, that 
: the J udge’s S findings of violation are 


= : 4 See generally, Castle Taltey Mining 00. 


Supra. 


os . one Tr, 109-142. vs sien tle eae: | 
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“Decided December 8 1974 : 


Appeal Praia an : administrative decision | 
of the Area ‘Director, Billings, . Jan- 7 
~uary 30, - 1974, canceling . Siegfried 
~ business lease No, 0257-13-64 North- 

ern ‘Cheyenne Reservation Montana, | 


| Reversed and remanded. 


“ADMIN I STRATIVE: 
Ve AREA - 


S18]. 


1. ‘Indian Tangs’ Teases and Permits: 
Long -term: “Business Official oa 


: sentations— 


<o No issue ot ‘estoppel can be raised where 


Federal officers make. correct representa- 


_ tions relied: upon. by third ‘persons, and a 
| later the. officials reverse themselves tak- 
-_ ing. an. incorrect position: upon which no a 


: reliance is placed. 


. 2, Indian Lands: Teas and Permits: 


ii ‘term Business: wEnee for Eixten: | 


| sion. 


. | “When AL bilateral’ Tease contract ‘includes 
an. ‘option. for: extension, it is not: neces: . 


sary:.to. find: a separate. identifiable : con- 
| sideration for the option. 7 7 


_ S ‘Indian Lands: Leases anid. Permits: | 
3 Long-term Business Cancellation -. 


Failure. to. use a: leasehold for. the. pur- 


.. pose specified. in- the lease, does. not con- | 
stitute a breach of the lease terms suf- 
"43 ficient to justify cancellation of the lease.” 
in absence of a showing-on the record of. 
a detriment to the landowners or the lease= 


hold. 


: APPEARANCES: 


%, | Whitewolf, appellees. 


Area: Director.” 


ISTRA TIVE JOD GE ue KEE 


INTERIOR BOARD OF 
INDIAN APPEALS 


“APPEAL OF PAUL G. “SIEGFRIED " 


DIRECTOR, BILLINGS, 
“December 9, LITE 


Richard ae Carsten- 
sen, Attorney, Billings, ‘Montana, for 
| appellant; Bertram E. ‘Hirsch, ‘Attor-. 
[ ney, Association on American ‘Indian, , 
Affairs, Inc., New ‘York, New. York, 
for Martha Whitecrane, J oseph ‘Walks- 
i: along,’ “Moses” ‘Yellowrobe- and Carel 


fair: | 
| rental was $100 per ‘year, and. &. bond ’ 
| in the amount of $100. was. requireds oo 
‘The stated purpose of the lease: oe 
was “for location. of saw mill, amill — 


SBF so S 
1 a pe i i * 


OPINION ‘BY: ontir ADMIN. : 


ET AL, 


- Lease - Nes 028) 7-13-64 ae Oc- * 


: ae 21, 1963, between “William — 
 Yellowrobe - Estate”: 
1440, of the Northern Cheyenne - 
‘Tribe, lessor, and Paul G. Siegfried, 


Allottee No. 


lessee, covering a portion - oO f. allot~ - 
ment No. 1440, containing 8. 5 acres . 


was executed ‘November 26, 1963. ; 
~The Acting. Superintendent. of the : 
ON orthern: Cheyenne > Indian: ‘Reser- 


vation, Ree McLean, ‘signed the - 


Jease in his official capacity in bée- - 
half of the heirs of the beneficial - 
‘interest in the allotment, ‘citing as 
his: authority” “Ath: IAM 5 
| {CFR. 131 2{a). (4));? and he also 
approved it as the Acting Superin- - 
—tendent on the. same ‘date. ‘The: ef-. .. 
fective. date of the Jease term was: : 


February 1, 1964, for a. period : of - 


ten. years. “W/option to renew an- 
other ten years.” The lease’ rental. 
was by its terms subject to review 


for adjustment - of fair market. — 
rental. at the end“ of. the first: five: 

year period to the: then prevailing 
market rental. The: ‘initial: 


pond, log | and. lumber, storage: Space, 


| waste disposal: unit, and. other builds: 
ea ne te ‘needed tor house - ‘operational 
No APPEARANCES: Tédnidtte’ fined! 

bigler and Nancy Limberhand, Jessors;- 


equipment, “subject. ‘to, provisions. 2 
stipulated: j in: this. Jease’ form, ” The. 
rental was based: upon. an Aiigiist 26, | 
1963, ‘appraisal by. the. ‘Bureau. of. 
Indian Affairs. and was: revised: to 


- $125 per year by a second: appraisal. | 
dated November 30, (1970, effective 


the yea 1971. The bond for the new | 


BA BB 


° pF 


interim have ie per 


2 VPs regulation cited as atithority 
-for execution of the. lease is 95 CER. 
~-Y81.2(a) (4). By the regulation the _ 

 “Seeretary may g grant leages’ on indi- 
| vidually owned. dank: One: behait of: . 


| dividually owned land, who have not been 


three-month period immediately foliow- 


ing the. date ca which: a lease may be> 
. @utered into 5. provided, that the land is. 


not in use. by. any of the heirs or. devisees: : 
* % as . 


. i pane ease. none of the eer oWn- 


ers of the beneficial interest in the 


: allotment’ was: vee any Pe of 


the allotment. : 


“ ) sPrior to the Benn of ie. 

-Teage on. July 11, 1963, the Superin-. 
“netice to-.each 
_ individnal . owner. of a bencficial 


tendenit. had a Gued a 


inte rest + 


"puis ig ‘scat you that allotment 


No. “1440, Wiliam Yellowrobe of ‘which. 


Fou. ‘hold. an. (stated interest). wadivided 


4 interest, is’ available zor. a business lease 
on. February. 1, 1964, Dot to exceed a, ten : 


- year period. You, therefore,. have OG. days 


in which: to negotiate and lease this prop- 
erty to. @ ee lessee aa eae to. this 


ae ‘atter ‘this: 90 day period: the heirs 


i have not presented to this office an ae- 


= ceptable lease, this. effee will execute ‘a 


. lease in accordance with and pursuant 
to the act of July 8, 1940 (54 Stat. 745, 25 
U.S.C. 880). This: act anthorizes the su- 
berintendent to execute .a- lease at the 
highest rental attainabl e without the con- 


“gent of the land owners. 
ee! supplied. ye 
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* a ‘the heirs’ or eee ‘to in- | 


st ay 


. "Fhe: Saco eis th at oe 


Se Ko) 1440. encompassed a toval of BO 


acres of land,more or less: - 
. The appellant. lessee’ ‘here’ ein. ad : 
been in. possession of that. portion 


of the allotment used as the sawmill 7 
sits under leasas dati: ae. back to 1959, . 
-. or possibly earlier. Ih addition, ie. | 
had admittedty erected a residence 

- on the property which. he occupied : 


-- able to agree’ upon a lease during the s 
~ for some years. Upon its ‘destruction 


by fire he: rebuilt, and is currently. 
occupying the same under the cur- - 


_ rent lease of 8.5 acres. The record 
. does -not disclose that the heirs: to- 


whom. the notice was sent ever ob- . 
tained a lessee for tis or any y other | 
portion of the allotment. . 2 
On January 30, 1974, a2 Area 5 A 
Director notified the appellant that — 
the lease was canceled and the pro- ; 


vision contained ‘in the lease giving 


an. option for an additional. 10-year 
period was invalid for the reason 


that the Acting Superintendent had 


no authority to sign or approvesuch 
a oS sue ms dele gations of ‘au 


: | q 


is ense' he had violated ‘the auithovte: 


tion, issued ‘by the. Stiperintendent oy 
which limited the leage, “* * * nok - 
49 ‘exceed a 10 year period.” ‘The 
Area, Director further indisated that — 
thé action of ‘the. Acting Superin- | 
tendent was contrary: to statute and 
regulation without citing any sup- 


porting reason or toe for his | 
tuling.. | | 
“We anno apres with the decision, 


of the Area Director. 


[i] The appellant. alleges. in his | 


8 buiet that at dates and Tames prior a 
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caneellatien, | 
: ‘the Area Direotor: and the Field 
‘Solicitor had: upon occasion by. let- 
- ter and other communication led. the 


appellant to, believe that’ the option 
for the second ten-year term was 
v alid ; and that: the option would be 


eee in the event, the appellant 
chose to retain possession. The ap- 


‘: pellant goes to considerable length 


in his brief arguing that the. Super- 
intendent, fate: Area, Director and 


the Con are. estopped. by — 
these representations from reversing. 
the ‘prior declaration. This argu- 
ment is answered, at length by the | 


| appellees in their brief. . 


It is our conclusion that estoppel | 
is not involved as an issue in this 


case. The record. includes a memo- 


randum to ‘the Area. Director from | 
_ the Commissioner of Indian Affairs: 3 


— dated Ji ee a) 1074, where it is 
stated: . at be Sais 


~Tt-is noted ‘that the decision to Caticet the | 
/ lease: effective January dl, ‘1974, was pred- 
icated upon the. premise that the Acting . 


. Superintendent did not have the. author- 
ity on N ovember 26, 1968, ito approve a 


business lease for 'a-term of 10 years with - 


the: option to renew for. ‘another. 10 years. 


Our. records. do not support. this position. : 
. Billings Area Redelegation Order No. af 
| of 5 anuary 42. 1955. (20 FR 277 ) author- 


ized the: Superintendents to approve pusi- 


ness: leases pemaare to 25. OFR 171 | (now 


- QOFR 131). 


An examination of. ‘the citation 
~ given to the Federal Re gister in the 
 Commssioner’s memorandum ‘sup- 
ports this ruling, and 3 no conflicting. 
authority appearing, the Commis- 7 


APPEAL, OF “PAUL, G. SIEGFRIED. 
ay AREA DIRECTOR, BILLINGS, ET ‘Al 


os se ae | December 9, ADTY | 
o ie. 5 anuary: 20) 1974 oe of 


the. ‘Superinite endent, correct. 


FE. 


v ie : set, 0a on) ie oe 
RT Sse : a Pag. Ai hace ass exe = 


sidner’s statement dat be: taken : as - 
Tt is. further noted that it 
gives the. Acting Superintendent: the 
full authority of the Superintend- — 
ent, and this we also find to. be cor- 


‘rect on this record on the following - 


basis. In Wofire v. United States, 164 


209. 657 (1897) it became critical 
to ‘deterinine whether or not, a ‘de- 
: ceased | murder victim. had been 
adopted by the Cherokee Indians to - 
make him: a Cherokee citizen. ‘The 


marriage of the victim:to a Chero- 
kee woman was.considered a part of — 
the controlling evidence. The en-- 


_dorsement of that marriage upon the 
official records of ‘the. Cherokee Na- 


tion by an employee in the office of © 
the clerk rather. than by the clerk 
or his deputy: was discussed by the 


; Court as follows: 


oD OW, Triplett was the clark of the Tahle: 


quah district at ‘the date of this certifi: 
cate: R. M. Dennenberg was his. deputy, | 


but at. tthe time. of the issue of the license. : 


both the clerk and his deputy were absent, 
and the signature’ ‘of the deputy was , 
signed by John C. -Dennenberg, his’'son.. 
The clerk, the deputy; ‘and: his..son. each: | 
testified that the latter was authorized to. 


| sign the name of the clerk, or. the. deputy 
in the “absence: of | either, ‘and ‘that. the eS 


business: of the: office ‘was largely’ trans- 


: acted by. this young. man, although riot ‘a : 
regularly. appointed... deputy. ; He. made: 
quarterly reports,. fixed. -up records, and: 
issued. serip, and his action. in these ‘re- 


spects. was ‘recognized by the clerk: and 
the Nation as ‘valid: * *°* The cirewit | 


_. court. said that the evidence was insuffi- — 
— cient. to. show. that ‘fact, and ,that, there-— 
fore, that court had. jurisdiction. 


. With this conclusion. we. are ‘unable : to 


concur. The factthat an offical marriage | 


license was issued - ‘carries with it a pre- | 
sumption that all. statutory prerequisites 


: “thereto I had been ror with. ‘This a 
the general rule in respect ito. official ac- . 


, tion, ‘and, one who. claims that any such 


| other per son. who ‘is not a deputy, but 
who: was in sole charge of the office, trans- 
acting: the: ‘business,’ with: the: permission 
of the officer: and: the coe is. that of an 
officer de facto. a 


‘tively show the fact. ee 
‘ authority omitted. } 


prerequisite did not. exist must affirma- 


“aly ofire v. United Staies, supra, is 


‘eited 3 in 63 Am. Jur. 2d 496 in sup- 
| aaa of the statement by the author: :. 


Cl act. in the name of an officer. by an- 


thori ity it is our conclusion. that an 


_ Acting Superintendent. may | per- - 
form the functions and exercise au- 
thority of a. Superintendent, absent 


| specific limitations placed upon him 


and made known to third parties re- 
lying upon his actions: 
; In. this connection note is taken 
of thé fact that the Superintendent’s 
_ Memorandum. notice to the heirs 

dated . Ai ‘uly. 11, 1963, gave them. no~- 
tice.to, ‘preduce a, Te to the.entire 
— allotment::whereas at:a much. later 
| date’ ‘On Novertiber 96; 1963, the Act- 
Pa ing. S Superintendent signed for the 


rsa hae: a dated : Octaber: 21, 
1968, which covers only a portion of 
the: allotment. We are not willing to— 

_ presume ‘that’ the’ ‘Superintendent's 
coaily Ld. notice was an 


“order” 
that it. had continuing effect. on No- 


vember 26, which. would mit’ the 


"DECISIONS OF THE ‘DEPARTMENT oF ‘THE INTERIOR 


* (Citations of 


or. 


| - [8t De 


@ulice ity of ihe Acting Suiperi in- 
tendent and render invalid the lease 


ee for an oo ay = _ 


term: 


terial in character. It is our conclu-_ 


‘sion that the. matter is governed by 
the’ rule set forth in The Restate-— 

| aia Se. mene © of the Law of Contracts 

 Noftre, ‘supra, IS also citad seth _ (1982), which | 1s, % 
con oval by the court in United. . | 
_ States v. 15.3 Acres of Land, Bté:, 
154 F. Supp. 770, 787 (DC. Pa. : 
< 1957 ) in the footnote. — | 
On the basis of the foreg oing au- 


‘$83. ONE. CONSIDERATION - FOR | a 


_ NUMBER OF PROMISES. 


Consideration is: sufticient for ag many 


promises as. are bargained for and giyen 
an exchange for it if it would be sufficient: 


(a) for each one of them if that alone 4 


_ were bargained for, “or 


~ (bd). for at. least. one “of them, aid ‘tts 


. insufficiency - as: cousideration for any of © 8 
the others is due solely, to. the. fact that -. 
it is itself a promise for which the return 
promise would not be a sufficient | con- 
_ sideration. . ng Ge a1, cette uh ath 


In reviewing s the record eleeet us 


we find no ‘difficulty: in arriving at 


the. finding that thea ppellant. hes rein. 
elected. to exercise. the. option. to ex- | 


_tend-the-lease fora second ten- “year a 
period: On: Jantiary O45 1974, ‘prior 


to the cancellation notice, the appel- 
lant?s s attorney. addressed. a-letter.to 


the ‘Area Director i in which he. indi- 
cated the agreement of the appel- 
lant. toa reappraisal of. the. rental. 
value, and he indicated further. Chat 0° 
in view of the fact. that. lessors 
wished to terminate the lease the .. 
appellants were ‘willing to negotiate — 
al new lease for a, per iod shorter than 


[27 The , appellee in ‘thei te ie a 
raise a point « of lack of consideration. : 
for the option. This issue can be dis- ~ 
posed of upon. the observ ation that. 
the lease agreement includes a num-.— 
ber of covenants bilateral and ma-— 


| 38) as 


at ie 105 years eneoned: in the option 


at a new. and increased rate. This 


. offer is'a continuing offer sitice it is 
repeated in the appellant’s: replys 
brief. Nothing herein should be. 
taken as a bar to. further negotia- 

_tions:on the appellant? s offer. In no | = 
. event, however; should the lease be . : 


continued: at the same rental rate 


as is currently. provided without a _ 
a Tepe appraisal of we fair ; 
rental value. ae aa 2 
Tn. addition: to the Beier lens _ 
mentioned’ heretofore, appellee al | 
- leged br eaches of the lease material- ae 
oe. Lye sufficient. to. justify a cancellation <. . 
by the: Superintendent. ‘The record (4 
does not support: the: allegation. Ole 
a nonpayment: of rent or failure t to file 
the rent bond, but if any delinquen- 
cies do’ exist. they. should be cur a 
Alban, immediately. a ae | 
[8] The appellees is that. the 
- appellant-has breached the: lease by” 


failing to conduct the sawmill busi- 
ness specified as: the purpose of the 


 Jease; but. they failed to indicate in. 


what manner:this may constitute a, 


- detriment to them as owners or to © 
 the-leasehold: This: matter, if-it-con- 
stitutes a: breach, is not sufficiently | 
established’. in« the’ record at: this” 
| poirite to! justify cancellation. of the: | 
— Jeaseiss 00 
: NOQ Ow, THEREFORE, by. ae 
—e theauthority deleg ated to the 


_- Board. of Indian. ‘Appeals: ‘by: the 


Secretary of ‘the Interior, 43. CF R 


4.1 and 211.DM 13.7 (December TA, 


(572-367 7—75—4 


Pe "FREEMAN COAL MINING COMPANY et 
; _ December 9, L974. 


-p aren 


grossly deviated from: 
_ 1973).,-i¢ is. hereby ORDERED =the — 
 decision-of the Area Director issued 
January 303: 1974, canceling busi- 
ness lease no. 0257-13-64 is ‘hereby : 


| regulations, 
, Judge: is warranted: in finding that there 


| ig 7 


REVERSED. and: this anes is. 


hereby REMANDED to the Area: | 
Director for further proceedings i Oth: 2 
: accordance with the findings herein. 


~ This decision is final for the de- 


“Dav J. Mckun, . e ie 
| Ohie f A dministr ative 2d mage 


: i CONCUR: 


os HL Wien - 


Be reer tices J age Fes : a 


‘FREEMAN ¢ COAT MINING 
COMPANY fat? 


3 TEMA. 434. re a | 
‘Decided December 9, 1904 


veal: hy the Mining ‘Enforcement | 
and Safety Administration from.a de-" - 


cision by an- Administrative Law 


| Judge in Docket Nos. VINC 72-65 and 


73-223-P. vacating a. notice of viola-. . . 


tion and order. of withdrawal issued 
pursuant: to section. 104(c) (1) of the — 
Federal Coal Mine. Health. and Safety a 


Act of 1969, converting each toa 104 ~ 


(by) notice, and assessing penalties : 
thereon, egde Oe eae 


| Affirmed: as modified. 


: 4 1. ‘Federal. Goal ‘Mine. ‘Health : and | 
Safety Act of 1969; Unwarantable = 
Failure: Recklessness | - 


“Where the. evidence. does. not show: taat 


the operator. consciously disregarded or... 
“a “mandatory 
standard of care in the Act or substantive 7 
an: “Administrative 4 ‘Taw. 


was: 720° recklessness and in: concluding 


; that there was no unwarrantable failure. 


724 - DECISIONS | oF. rae 


— Q, Federal Goal 


. of. Administrative Law: Judges iat g 


| An ‘Administrative Law J udge’ has‘no au- 
thority to convert ‘a. section 104(¢) :cita- 
tion-inte a section oe notice, of vio- | 


| lation. 


3. “Federal - sat 


W here an ‘Administrative Law J ce hae | 
. Tailed to make an express finding regard- 
ing negligence | put his decision. shows. that 
he properly considered the’ existing evi- 
| "dence establishing negligence in calculat-* 
ing his-penalty assessment, the Interior -. 
Board of Mine Operations Appeals will 
i “remedy the technical defect by: making | 
- the necessary finding and will then | at. 


| firm the assessment. : 


; "APPEARANCES: Robert W. Long, 
Esq., ‘s - Associate Solicitor, Richard Vie. 
Assistant Solicitor, 


| Backley, Esq. 
Sohn zH 0’Donnell, Esq,, ., Trial. Attor- 


ney; for appellant, Mining. Enforce- 


nient and Safety Administration; 


: Harry M: Coven, Esq., and Richard R. 
Elledge, Esq., for eppelict, baa 


: - aeing Company.” 


ae OPINION BY — 
“ADMINISTRA TIVE JUD CE 
DOANE 


| INTERIOR BOARD OF MINE 
OPERATIONS APPEALS 


Moke ge’ eae Tepe Ts 
: fee ae 7 : sve. 


- Fhebual anid Procedur al 
— Back ground 


This case se presents for the Board’s 
consideration a decision: by. an Ad-.. 
ministrative Law. Tudge 3 in’ ‘Docket a 


DEPARTMENT | 


Mine Health’ ‘and | 
Safety Act of 1969: ‘Hearings: Powers , 
- purposes:of‘hearing and‘decision be- 
cause they both involved two: al- 
-leged violations of section 304(a) of 
‘the Federal Coal Mine Health'and — 
Safety Act of 1969 (Act) * cited, 

Mine Health ea 

ig Safety Act. of 1969: Penalties: acer 7 
- gence 


OF. ‘THE INTERIOR 181 LD. 


"Nos. VINC 72-65 and 73-223-P 


which: were consolidated below for’ 


respectively, 4 in a notice of violation. 
and subsequent order of withdrawal 


_. issued. pursuant to section 104° 
- (c)(1) of ‘the: Act.2 Docket No. 

VINC 79-65 is an Application for 

«Review which was filed by Freeman — 


Coal Mining Company (Freeman) . 
‘pursuant: to section 105(a) of the. — 
Act*® and Docket. No. VING TB 


-293~P is a proceeding’ for assess- * 


ment of civil penalty * which Free-. 


_ man. instituted by filing a petition 


for hearing: and conven a as 


. ton, 


By a ei J tly ine 1973, 7 


the Administrative Law Sudas : 


vacated. both the notice of violation 


and order. of withdrawal, converted: 
cach to. a. 104(b) notice, and: as-_ 
sessed. penalties thereon. MESA ap- 


peals to: the Board: éontending: (1) _ 


that. the. Judge vacated the notice 
~>. and order upon the erroneous con- 
“: ejusion that there was insufficient — 
evidence of unwarrantable failure; 
(2) that assuming no: unwarranta- 
ble failure airguendo, the Judgehad 
no authority to convert the subject: — 
» 104(c) citations to 104 (b) notices; 


and (8) that the penalties assessed. 


S : | should ‘be increased since the Judge : 
made. no. finding of ne sligence. | 


“183 Stat. 174, 30 Us.C §.864(a) (1970), 


80° CFR 75.400. This section proscribes 
“accumulations” - of. combustible materials. 


288 Stat. 751; 30 U.S.C. § 814(e) (1) (1970), 
882 Stat. 758, 80°U.8.C. § 815(a) ao 
483 Stat. 756, 30.U.8.C, § 819 (1970)..° 


” MESA nie) that we exercise our: 
review 
powers to: find. unwarrantable ‘fail-" 
ure on the existing eviden ce of rec. 
ord and to make an appropriate ads” 
~fustment in the amounts of civil : 


discretionary: de “novo. 


renalty: 43 3 CER 4 605. 


I Issues Presented on Appeal. 


ae. de ‘Whether the. ‘Kaministrative 

Law Judge erred in concluding 
that the condition cited in the sib 
2. Jeet: 104(c) (1) notice was not the 
result of an. unwarrantable failure - 
to comply with section B04(a) of entries: ‘in the 1 West off main south, 

. 2 south. ! 

Bz Whether an - kediminiatrntive 7 
Law Judge has authority to convert» 
a.104(c) citation into a section 104 : 


the Act. 


( (b) notice of violation. | 
_C. Whether | the | “penalties as- 


sessed, should be. adjusted. upward 
- since the Judge made no express _ 
nang with respect to neglige gence. 


2) ; : oe a vy a ae quoted alleged: violation Was caused. 


. by.an unwarrantable failure to com-, ' 


ae The: Judge. moneda? ees ply on-three grounds. First, it con-. 


the ‘instant notice of: violation, 1 
_ MW, dated April 12, 1972, was an 
invalid section’ 104 (e) (1) notice on” 
the ground that’ the violation cited 


“Discussion. 


-athetein was not caused by an’ un- 


-warrantable failure-to comply with 
section 304(a) of the Act (Dec. 5): 
He further held that the instant or- 
der’ of withdrawal; 1 MC, dated 


June 1, 1972, did not meet the re- 
quirements of section 104(c) (1). be- 


cause ib was predicated on: an in- 


FREEMAN COAL. MINING COMPANY 
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validly issiied. fies 104(4) totes ; 
and ‘the: violation-cited therein was: 


not caused: by an- unwarrantable 


failure’ to comply (Dee. 8). 
In-pertinent part, the: section 108 
(¢) 1) notice reads as follows: | 


eee ‘Acéumulations. of. loose coal and : 
coal dust were present’ on the shuttle car 
roadways, ‘ranging: from four inches to” 
seven inches in- depth. and along the ribs, 


/ Yarying. from» six. ‘inches to 18. ‘inches. in. 


height and one to two feet in width, also. 
piles were observed at several, intersec- 


tions. ‘The accumulations: were ‘present 


from station no. 1850 inby for a ‘distance . 


of about. 100 feet in “©” and “D” entries 


and from station no. 1850 inby for. a dis-. 
tanee of about. 292 feet in ee and “B”: 


Insp ector. Michael ‘Wolte, who oa 


sued . the subject. notice, . testified 


that in his opinion the “sceumula~ 
tions” observed: and cited in’ the 
notice were the results of the min- 
ing , process. rather than spalling, 

sloughing or. “nib rash (Tr 130- 


“MESA aabnats. ne re as 


tends. that. Freeman had cats in-, 


formed and -had.ignored. warnings: 
by. MESA officials that a cleanup in: | 
cycle was tequired.in preference to. 


_the company ; ‘practice of cleaning . 
up on the idle. shift, that is to.say,. 
every third shift (Tr. 169, 170, 


174). Next, it argues that the mine 
superintendent. had been notified, 
by the issuance of a 104(}) notice, 


two days before receipt of the In- 
stant (c) (1) nistied, that the oe 


726 


was not in Pereires ith the « ‘a.G- 


cumulation” proscription and cle ay 
up requirement of seetiori 304(a) of 


the Act. Finally, it pots out that. 
the condition. cited - was, readily | 


observ able. | 
The controling _ 


| by: ~CaSe basis. We said: 


ook e = that a given’ 104(¢) disiaton = 
: possesses the requisite degree of fault - 
where, on the basis’ ot the evidentiary 
record, a: reasoneDle man would conc] sts 


that the-.operator~ 42 tentionally* 


er cubienleg 'y failed. to comply. or fezaoie 
disregard ‘for’ the _ 
health or safety. ‘of the miners, * ff 


strated - a reckless 


(Footnote, omitted.) £8 TBMA. at 356, BL 
LD. at 578]. oie 


Applying the jis pas- | 
sage to MESA’s first. contention re-_ 
garding the’ regularity of cleanup, 
-we'are of the opinion that the Judge 
acted well within “his: fact: finding 
the 
fact that Fr reéman cleaned: up every: 
third ‘shift. rather‘ than In ‘cycle. 


- responsibility’ in discounting 


: Fastern~ “Associated: Coal: “Corn. 


-eqne’ ‘Board hae ‘Sbatmemea? this’ free 
3. IBMA 383, 81. i, D.. 627, oh 


. upor., reconsideration. 3 
= AS74175 OSHD casr4), 


| “DECISIONS oF THE DEPARTMENT oF Gusts 


eee rd 7 
against: which MESA’s s arguments — 
must be tested, is: the Board’s. te- 
cent: decision in-# astern. Associated 
Coal Corp., 8 TBMA 331, ay TLD.- 
567, 1974-1975 OSHD par. 18,706 
(197445 * There, the Board: held thai 
: “unwarrantable failure” isa meas- 
urement of fault the meaning of 
which 4 isto be’ determined ¢ on a : case~ 


contention. . regarding: the sig 


INTERIOR “18h I. De 


aS wan a detinits reg ward foe the 
health and safety of miners exposed 


to the hazards of fire, explosion, and - 


dust inhalation. ‘Tt is conceivable 
that-a more. frequent. clean up was 


warranted in light of the speed-at ° 
which proseribed ' “accumulations” | 
sccurred ‘at the subject Mine, but 


there is nothing in. the record to 
suggest that such ‘was ‘the case. 
Neither does the record support the 
conclusion that the failure te clean — 
up more often on. a.systematic basis. 


was the result of. an. exceptionally — 7 
high. .degree. of sustained fault. ick an 
which the subject “accumulation” 


Was just one example. At most, all. . 


that. can be concluded is that Free--' 
man was’ guilty of simple negligence : 
in failing to clean up an extraordi- 


nary. “aceumulation™ more quickly. 
than called for by its existing clean-. 


up program. In addition, since sec-_ - 
tion 304 (a) does not by its literal 
terms require & cleanup: program | 
swtith, specified frequency, and in 
view of the fact that the Secretary 2 
has not promulgated a substantive 


regulation to that precise effect, we 


are not inclined, given. the paucity the 6 
of the. ‘evidentiary. record at hand, 


to overturn the Judge’s determina" | 


: tion. that. the. instant, Violation was” 


not the. result, of an inwari antable: - 


| » failure to comply. ce 
Supra, 3° IBM-A at'345 ; OF 48 CFR 
4.6052 ‘The ‘admitted: existence of “a 
regular: and apparently: frequent: 
c] eanup™ ‘program’: at ~ the: .subjsct 
‘mine:tends:te show a sustained-ef-- 
fort to. o.comply with, section. 304 (a), 3 


With, respect: 0. MESA’. send _ 
mif-. 
icance to be accorded : al: antecedent. 
104(). notice of violation in.deter- 
mining whether there was an un-— 


warrantable failure ; we think that, : 


here too, the J udge was fully war- mh 
ranted. 1m” giving little weight, 
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= . any, ‘to the. disputed : piece of evi-- 


dence. We have. reached. this. con- 


a clusion because this aritecedent. no- 


tice was not probative. of a propo- 
: sition of fact. relevant to the issue 
of “anwarrantable 


tion “*.* * as ‘evidence of notice to 


“Freeman that compliance ‘with ‘sec- 
tion 304(a a) of the Act is. ‘required — 
| ee Cr i. 8). “The 3 issue ‘of “un- 
Warr antable: failure” in‘an “accum- 
ulation” case. presents the question 
“of whether ‘the operator. ‘intention- 
7 ally ¢ or knowingly « or recklessly per- | 


a ala 
oe. 


4 mitted the accumulation of | or failed 
to clean up the particular masses of 


: ‘combustible materials. charged in a 
104 (c) citation. Tt does not concern. a 
the. question .of whether the opera- 


tor was at fault for not being aware 
generally: that ‘the Act. proseribes 
and. requires cleanup. of “accumula- 
tions.” ? Consequently, the’ Judge 


was correct In disregarding the dis- 


puted 104.(6) notice. 


Finally, with respect ‘to MESA’s 
‘last contention. concerning the ready 


| obser vability’ of the ‘ ‘accumulation” 
now before ‘us, we find that. it too 


| ‘fails’ to provide a persuasive or com- ; 


- weight to the disputed. 104 (b) notice because. 
MESA’ has 
-argued on, appeal. that it. was: not. necessary to. 


MESA refused to. prove “it up. 


‘prove the charge stated in the 104 (b). notice. 
| We need not consider this question. since. we 


“hold that. the notice - was. introduced for an. 


“irrelevant, purpose. 


| TParenthetically, we. might observe that an. 
operator is.. conclusively, presumed . to know. : 


| _ the provisions of the Act and the regulations 
promulgated... pursuant | thereto. Any: other 


viewpoint would. lead to the recognition of. 
_.extraordinary defenses | based. upon ignorance: 


of the law which. would. subvert the deterrent 


purposes. of the Act. in. -% Inanner contrary to ; 


. Congressional pntene: 


a ~ failure.” & 
MESA introduced this 104 (b) cita- | 


pelling basis: ‘upon. eh to over- 


‘turn the Judge’s- conclusion. of no | 
: unwarrantable failure. 


The fact 
that the condition cited was readily , 


detectable. can support all inference : 
| of simple negligence, that i 1s to. say, % 
an unreasonable failure to be aware . 
. of a. ‘deviation from: the standard of 
care imposed . by “section. 304(a) 
. which poses a probable but. not im- 


minent — threat’ of ‘serious ‘bodily : 


charm‘ or death. However, ‘the fact of 
ready. observability. by. atself i is not 
sufficient to support a conclusion. of 
recklessness, that is ‘to. Say, a con- 
‘scious 
gross deviation. from the legislated : 
‘standard of care. If that’ fact cannot 


disregard constituting “a 


by. itself support an. inference, of 


recklessness, a follows. a. fortiori 
“that” i” provides. an appreciably 
weaker basis from which to. find. 
‘that. Freeman knowingly o: or inten- 
Honally. failed’ to clean up. 


Tn order to underscore the narrow 


3 ‘point we are making’ ‘with regard to 
the” sufficiency of the. ‘evidence of 
fault i in this’ case, we. ‘dgem 1b- appro- 
‘priate ' to look: Back’ to the record in 
Hastern Associated | “Coal. ‘Corp D5 
‘SUPT ay, where we ‘upheld. @ eonclu- 
Caine eetiiecde to give. pee sion. of unwarrantable | failure. 3 


IBMA. at B56T. ‘There, ‘the. viola- 
tion 1 in question ¥ was an alleged! de- 


| namely: the lack of | a shifieidnt’ num- 
‘ber of posts to limit roadway width. 
Apart from the fact that'the lack of » 
sufficient posts was visible, ‘there 
was direct eviderice that the condi-~ 
‘tion. had persisted for at least.three | 
working shifts’ during which re- . 
‘treat. mining: y had Deen i in | Progress. 
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_ Moreover, as the J udge j in. that ise 3 
recognized, a. roof control plan. is 
created by the o perator for the con- 
tinuous guidance | of its employees i in» 


the course of operations designed to 


extract coal. Those facts in. addition . 
‘to. the. palpable. nature of the viola- : 
tion provided the solid. evidentiary 


| basis. from which to. conclude that 


- the deviation from. the standard. of 


care was gross andthe product, of 


conscious, disregard rather than the 


“product _ of. inadvertence. ; Based 


pon. there being: no similarly. solid. 


‘record on. the question ot. unwar- 


rantable’4 failure i in the. case at hand, | 


ae a 


ot that. there + was no unwarrant- 


able failure. | — 


! Having duly. nad and Te- 
a) jected MESA’s appellate challenge 
to the Judge’ s decision and order 
vacating the instant 104(c) (1) no-- 
tice and order, we turn-now, to the 


: remaining issues, namely, the power 
; of. a J udge to.convert a 104(c) cita- 
tion to a. 104(b) notice andthe fail- 


ure of the. Judge to make ‘proper, 


‘findings with, respect: to negligence 
In, assessing. a civil penalty. ie 
[2], With respect. to the ‘former, 


we: note that’ subsequent. to the issu- 
ance. of the. decision. below i this 


| case, | the. Board ruled. in, Freeman 
pte oab Mi ‘ining a Core ‘that: ad. Admin- 


ge gsr Ts cae) Tag a Mae eS ag eee ee ee 


‘order’ ae wikhdrewal to a. » Balto 
104(b) notice of violation. We held 


that the initial determination. as. to 
which. statutory. sanction, should be 
employed 3 in a giv en. situation is. a 


DECISIONS. or: THE! ‘DEPARTMENT oF ‘THE: INTERIOR 


“974 OSHD' par. 16,567. (197 a) 3 : 
_ Freeman Coat Mining. Co. vy. 
of Mine Operations Appeals, 504 B. 2a 741, 
1974-1975 OSHD* par. 18, 862,’ No. ‘78-1909 
: (7th Cir. October 22, 1974). | 


Ist. LD. 


i of. enforcement Rice 


which, does not fall within an Ad- | 
ministrative Law Fi udge’ s review or | 


adjudicative function. Sa 


The reasoning and conclusions. of - 


the. Board i in the Freeman ¢ case cited. 
above. are. fully. applicable to the 


case: at hand and we conclude that. 
it was: error to convert. the instant. 
104(c)_ citation to a 104(b) notice 
and that the decision should be 


modified to ‘set aside the order of 


conversion.. “We observe, however, 
that this error was harmless 3 in the. _ 
circumstances of this case. Having — 
invalidated. the. 
, 104(¢) notice. and order, in the. re- 


i instant section. | 


view portion | of this. case under Secs 


a tion. 105 of the Act, the J nudge cor 


rectly assessed a civil penalty i in the 


separate - section - 109 proceeding 
which was also before him. Tn do- 
ing 80,. he simply followed. the pat~ 
tern previously set. in- imminent 
danger cases. where the condition or | 
‘practice .cited in. the withdrawal 
order was.a. violation. of a manda- 
“tory. standard. In such cases, the 
subsequent invalidation i in a review 
proceeding of the withdrawal order 
has. always been, without. prejudice | 


toa proceeding to assess a civil pen-. 


alty for the violation cited 3 in such | | | 
order. ‘This settled’ practice. ig. ‘the 
— of a widespread recogni- 


82 IBMA. 197, 209-10, 80 LD. 610, 197d 
affa subd nom, 
Interior Board 


-STf a section 104(¢)— notice “or “order” ig 


“steuek. down: for the reason that the condition | 
“cited therein is not a violation of a mandatory — 


health’ Or. safety standard, then of course there 


“is no basis for assessing a civil penalty. 


aa # 


| ee hag ‘ection. 409 ion the Act 


; mandates the assessment of a civil 
penalty for a. ‘violation. found ‘to 


have . occurred. _irrespective’ of 


_. whether it, is cited in a 104(b) no- 
tice or in some other citation under | 
_ the Act. ‘Thus there has never been. 
_ any need to issue an order of conver- 
sion prior to assessing a penalty for 


violations involved: in the: issuance 


of an invalid withdrawal order 
under section '104(a) of the Act. 
— where: the invalidity ‘was based on a : oe 
~ lack of imminent danger. Likewise, ae ee 
‘we now hold that a conversion. to a 


104(b) notice is ‘both | unnecessary 
and. unauthorized’ asa preliminary 


to! assessing a penalty fora violation 
cited i in a notice or order issuéd. un- 7 
~ der section 104(c) which i is held in= 


“ZEIGLER. COAL’ ‘COMPANY ~ 
December 10, 1974 , 


Docket: 


| the Secretary. of the’ ania (43 
HEREBY 


CFR 4.1(4)), TT ISs_ 
ORDERED that the decision in 
No. | 


that the decision in Docket: No: 


WING 73-223-P-IS AFFIRMED | 
~ and. the penalties assessed therein. 
. SHALL BE PAID on or before 


thirty days. from the date of this a 


decision. 


“Davy ‘Doaivis,’ : 
|“ Administr ative J vdge. at es 


as coNCUR: 


C E Roisens, Thy 


oh lef Administrative ¢ Judge, cae | 


valid because of lack of proof oft un Be _ 


Ww arrantability. 


- [8] With respect to MESA’s final 4 


7 : IBMA 448 
- made no specific findings with re-. - - 8 is 


‘gard to the mandatory criterion of _ 
anoae by Zeigler Coal Company from i | 
a decision. by an Administrative: Law 
Judge in Docket. ‘No. VING (2-75 up- 
holding: the validity of an unwazrant- i 
. able: failure withdy awal order. ie 


argument, .we note that the Judge 


negligence in assessing $250 for the 


— (c¢) (1) notice and $875 for the :(c).. 
(1) withdrawal:order, Based upon 
the basic findings and discussion of 
‘the: evidence i in the opinion. below, 
as well as.the-reasonableness of the 
assessments ordered, “we see no need a 
_ tordisturb the amounts of penalty. 
_ ‘We merely complete. the record by 


io finding that ‘each of the violations 


: in Docket, No. 0.. INC. 73--923-P was 
the result. of simple. eres: ate 


| | tributable to, Freeman... 


“ORDER 


: “WHEREF ORE, pavenant ip. = 
a Sutton a delegated t to the Board ae | 


4  Rederal- 
Safety. ‘Act. of. 1969: Unwarrantable 
Failure: ‘Notices of: Violation. | 


"ZEIGLER coaL COMPANY 


"Decided December 1 10, 1904 | 


Reversed. 


Coal: ‘Mine. “Health ae - 


The existence’ ‘and validity’ of an “under- oy, 
: . Tying section” 104 (c) (1) notice. of - yiold- bs 
es, ‘tion, is: reviewable ina section: 05a) | 
‘ proceeding under’ the Act as an" incident - 
., to the determination of the validity: . of . 


a section 104 ( e) (1) withdraw al order. 


| VINC ‘72-65 IS: 
| AFFIRMED AS MODIFIED and . 
IT IS FURTHER. ORDERED . 


| "DECISIONS 


“ Federal Coal Mine © ‘Health dane E 
Safety: Act of 1969: Applications for . 


1 INTERIOR BOARD OF MINE 


Review: Pleading — 


By virtue of 43. CFR 4.532(a) (1), ‘the 
; validity or nonexistence of an underlying ; 
section 104 (c) () notice ‘shotld be spe- 


cifically. pleaded | to. lace the matter: 
: - - Board’s consideration a decision. by : 


2 an. Administrative. Law. Judge in: . 
Docket No. VINC 72-75 upholding 


. pr operly. in- issue. 


ee “Federal. Coal ‘Mine ‘Health ‘and 
| Safety Act of 1969: Appeals: Generally 


A. challenge to the specificity of a. plead- 
ing is waived on appeal when not made 
before the trier of fact. = 


A, Federal Coal ‘Mine Health Per 


Safety Act of 1969: Evidence: ‘Sut- 


7 ficiency 


An admission by an operator’s witness, 


who is in.a position to know, -of the. is-. 


suance of a notice of violation to. the 
operator is Sufficient . evidence to prove 
that such a notice did in fact exist. 


5. Federal Coal Mine 
Safety Act of 1969: Unwarrantable 
Failure: Gravity Requirements - 


Where the evidence, of record eae, that 


a violation cited in a section 104(¢) (1) 
; withdrawal order did not reasonably pose 
a probable risk of serious bodily harm or 
‘death, an: ‘Administrative. ‘Law. Judge 
‘Should. conclude: that: ‘the. violation. could 
not have significantly and substantially 
‘contributed tothe cause’ and’ effect of a 
mine safety or health: hazat ch; and. should 
vacate the order, 


"APPEARANCES: J. Halbert - Woods, 


Esq. ., for appellant, Zeigler Coal Com- 


pany; Richard V.: Backley, Esq., As- 


~ gociate Solicitor,’ John P,: MeGeehan,. 


Esq,; Trial Attorney, for | appellee, the 


‘Mining Enforcement. and. Safety Ad-— 


“ministration; Guy Farmer, Esq., for 
intervenor, Bituminous ice Oneretars- 
. Association, . : 


or ‘THD: DEPARTMENT. oF THE 


OPINION 


Health -and 


INTERIOR [81 LD. 


BY ADMINISTRA- 
TV JUDGE DOANE 


OPERA LL ON S APPEALS 


This apse. ‘presents fon the 


a withdrawal order. that.had been 


issued by a federal. coal mine in- 

- spector, Mr. Harry Greiner, pursu- 
ant. to. section. 104(c) (1). of the 

Federal Coal Mine “Health and — 

. Safety. Act of 1969.. 83. Stat. 751,30. 
U.S.C... § 814(c) (1) . (1970). The ; 
withdrawal order in dispute, .1 
-was issued.on May 11, 1972, to the 


HG, 


Zeigler Coal Company (Zeigler): at 
the Z eigler. No. 4.Mine which-is. lo- 
cated in the State of Illinois. The 


: alleged condition cited in that order 
reads as follows: 


Tnasniuch: as Wield Office supervisors had 


» conferred with top: company officials and 
local mine management. that-a program | 
for cleaning up loose coal and coal dust 
be ‘put: into: effect, and’ after ample time 


was given: to implemént such ‘a: program, 


and after.a: 104(b) notice and 104 ¢c) (1) 
‘notice was. issued the, condition was still 
obser ved. Accumulations. of loose coal and 
coal. ‘dust: were: present along the ribs 
“yaring [sic] from 4 to 15 inches in ‘depth 7 


and: 12: to:18 inches“in: width: Also ‘piles 


| of loose coal and: coal dust: were’ observed 
in cut out nichés - in. the. Tibs at.several —  _ 


locations.in the nos. 6, 7 and 8 northeast a 


entries from 90 feet inby station. n0. 510. . 

foria ‘distance of 300 feet inby 1 toward 

the working places... . 
Zeigler instituted the ipreseant'p: pro- A a 

ceeding by filing in,the Hearings. — 

Division a timely Application for — 

_ Review. sd ace to section: eC 


* 5 no view as to. their merits”. 


= ‘of the Act, 88 Stat, 753, 30 U.S.C. 


§ 815 (a) (1970). Subsequently, An- 
- swers in Opposition. coupled with 
-. Motions to Dismiss were filed by — 
_ the Mining Enforcement and Safe- 
ede ty Administration. (MESA) and a- 
_. representative of the miners, the . 
- ~ - United Mine Workers of. ‘America : 
 (UMWA). A hearing on the merits 
- was-held on June 20, 1973 before an ¥ 
Ps Administrative Law J udge. 
The udge’s decision | diamissine. 
; Zeigler? S Application and: uphold- | 
fon handed: down: on. November 13, 197 3. es § . 
- Followiitig issuance: of: the: aecicion: ‘ 
below, Zeiglér filed a timely Notice — 
Of Appeal with’ the Board. There-_ 
after, on December’ 14,. 1973; ‘we 


ing’ -the® “withdrawal « order" : 


7 or ranted the Motion for Leavy eto Tn- 


> the:J udge erroneously concluded as 
a matter of law: that the record need > 
not. and: did not show. that the ¥io- 
ee lation in’ ‘question. could have signifi- ; 
cantly and substantially contributed. : 
to. the cause ‘and. effect, of a mine - 
ar. or: health: hazard a. Both: - lying: notice because it was not time- 7 
a | a ly challenged by 1 the instant Appli- 
cation ‘for. Review. Second, MESA . 
hee Port addition, ‘Zeigler has ‘contended , ‘that , 
 ° the condition cited by. the. Judge was ‘not 
_. violative of 80'CFR 75,400 because of wetness. 


7 and was. not ‘the. product, of an unwarrantable = 
failure. to” comply. ‘Tt! ig. unnecessary, ‘in the ~ 


determination of’ this appeal - to deal with. 
these additional arguments and we intimate 


: ZRIGLER, COAL. COMPANY. | 
| “te December 10, 1974 a 


“ latter - contention; 
much as the Board: heard argument 7 


oral earns with regard to" the : : 


and dealt at length: with: this same 


question: only: recently in Eastern — 
Associated Coal Corp., 3 IBMA > 
‘3811, 81 LD. 567, 1974-1975, OSHD — 
par: 18,706 (1974), we perceive no 


need for another: oral presentation. 


For the reasons:set forth hereafter, 
we hold the instant withdrawal’ or 
Cen: ‘invalid, and | accordingly, we : 


reverse the decision below. , eee, 


"Discussion . 


“Wither regar oF i ei gler' *g: caer es | 


teiifion;? we note: that : the Judge 
_found that an underlying 104 (¢) (1). 
- Notice of V iolation, 1 HG, had been ~ 


. tervené submitted’ by ‘the Bitumi- issued on April 28, 1972. Zeigler in- 


nous Coal’ Operators’ “Association | 
— (BCOA): ‘Timely briefs by all pe : 
ties were subsequently filed. . 
On appeal, Zeigler argues that the | 
— J udge erroneously: found that an 
_ ‘underlying section 104(c) (1) notice | 
_ existed and had been: issued. J oined : 
by BCOA, Zeigler also stibmits that 


sists that there is no probative evi- — 


~ dence in the record tending toshow . 


the i issuance of that notice and asks 


- that we set aside the J udge’s finding 7 


and enter a contrary finding. os -_ 


CFR 4.605. 


Before addressing ourselves a | 


‘rectly to Zeigler’s . contention, we | 
~-must first deal with two objections 
submitted. by MESA against any 
consideration of. this. point. on. ap : 


peal. First, MESA ar gues that we 


are jurisdictionally | barred from. re- 
viewing any aspect. of the under- ~ 


ur ges us not to consider Zeigler” ‘Ss 


attack ¢ on: the notice because its non — 
existence was never pleaded... 


(eur Turning first” to the sug: Bs 


a gested j J isdictional bar to our con- | 


“however, inas- — 


es sideration of Vipin: 
that an antscadént 104(c ) (1). No-. 


Sas "DECISIONS: DE 


732, 
. contention 


tice,. of Violation. had not been. is- 
sued, our: star ting point for analysis 


is, the language: of section: 105.(a),,of - 


~ the. : Act: 83. Stat. 153, :30..U.S8.6, 
§ 815 (a) (1) ° (1970). 
| part, that secti on: reads as follo WSs 

3 Am: operator issued. an: -order: purist 


| o the. provisions of section: 404 ofthis 
title’ oe 8 * may. apply .to the. Secretary 


for review - Of the order within thirty days 


te 


= of receipt thereof * OK An. operator is+ 


| sued a notice pursuant to section 104(B) 
or (4) of this title, * 8, may, if he ‘be- 
-Tieves that the’ period. of time fixed int 


‘such notice for. the abatement’ of the 
violation is: unreasonable, apply ‘to ‘the 
Secretary. for review of the notice oe 

7 thirty days of the receipt thereof. 

a (Italics added. ) 


| JAS. the ‘second sentence of the — 
= above- -quoted passage. reveals, Con- 


gress specifically provided for the 
exceptional and. limited - eircum- 
stances under which a notice of vio- 
~ lation, may by itself be the subject 
of a review proceeding as distin: 
guished frem a section 109 penalty 
proceeding. 83 Stat. 756, 30 U.S.C. 


“§ 819. (1970). “The Jogialators listed - 


104(b) ¢ and (i). notices and allowed 
review of them solel; ly. with regard 
to the question, of the reasonableness 


“of the time allewed for abatement. . 


| _ According to the nox rmal canons of 


* statutory construction, the express 
~ mention: of some members of a series 
of related items impliedly excludes | 


- 2We : ae consider “MESA's. argument, 
despite’ the. agency’s- failure to :cross-appeal, 


7 ‘because. jurisdictional questions may be raised 


at. any point in our proceedings, evel. sua 
ee if enecseea a: 


OF THE. ‘DEPARTMENT “OF "THE. INTERIOR 


In. pertinent. 


[st LD. 


all others in the series aotse named. 
It. therefore. follows. that,; by. ex: 
pressly providing. only: for a. limited | 
review (of .a- section. 104(b). or. (2). 


notice: under section. 105(a), ‘of the” 


Act, the Congress iunpliedly and, de: 


liberately excluded direct. review of | 
—-104(c) (1) notices, Accordingly; we 


ire of the view that. the. validity | of 
a. section’ 104.¢c): (1) notice: by dtself 


is not subject to, challenge at, the 
initiative of the. operator’ by: Ap- 


plication: for Review. 00 = | 
. This is not: to say, However es 


7 ‘operator. is wholly. foreclosed . . 
from. contesting -the. validity ofa 
(c) (1) notice on his own initiative.*: © 

, As-the first sentence of section 105 


(a) (1) indicates, an. operator may 
file an Application for Review of a 


section 104.closure order provided 


that he: does so within thirty. days | 
of receipt: thereof. Inasmuch as a a 
section 104(c)(1) withdrawal order 


must be supported - by a. valid, 
widerlying (¢)(1)-notice, the ele- 
ments of the validity of such a. no- ea 


tice or the fact of its existence may 
be. challenged. as an incident of'the 
review: of the - withdrawal. order. 


“3 Bapressio unius est’ ‘eholusto cattévius: See: 
6.955 oKings Station: Coal Corp.; 2 IBMA 291, - 
80.-I.D. 711,. 1973-1974 ee ‘Dar. AG 879 
(1973). pie 
: 4 There -is nothing: in: the Act: 462 preclude: 


‘the. Secretary from. promulgating regulations. 


pursuant to section’ 109 of the Act'so that the - 
issues: which: bear: On : ‘the: validity, of a 104. 


(ec) (1) notice may be litigated promptly atthe  ¢° 


operator’s initiative as an incident of a. pen- 


‘alty assessment determination. The .tests of 
validity apart from the fact of. viclation :are 


litigable as issues relevant: to the assessment 
of an appropriate ; -eivil: monetary - penalty. 83 


Stat. 756, 80. U.S.C. § 819 (a) ; North Ameri- _ 


can Coal Corp. “pce IBMA 98, 118-119, 81 LD. 
204, 1973-1974 OSHD par. 17, 658 _ a): 


envi ors : G PRIGLER GOALS C OME. ANY ae oa 


December 1 i alae 


See Pasion: Assoéioted: Coal Corp: . 


supra: In the context of s such achal- _ 
: lenge, the lack of ¢ avalid underlying 
“notice maybe an. alleg ation of the. 
owith- | 


| ‘invalidity oe the» (c) (1)... 
— drawal order in dispute. a 


In: the case at hand, Z eigler filed : 


an Ap plication for Review, “which 


| concededly omitted any. ee cof & | 
_ the underlying notice, within the 
4 such. party’ S position. with respect. to- each, 

- thirty day limitation imposed by 
_. the Act. Having timely filed its Ap- 
: plication, Zeigler had, in our view, - 
fully. invoked the review: jurisdic- . 
tion of the Secretary regarding any. 


allegation of invalidity concerning 


the withdrawal: order named i in the 


| Application, including the: lack: of | 
a valid underlying notice of viola- | 


tion. Its failure to allege any par- 


only a question of. proper notice 
pleading pursuant to 48 CFR 4.582 


(a); but did not raise any jurisdic- — 
tional issue because section 105 docs 
not purport to deal with the speci- 
ficity of pleadings or any time limi- — 
tation on amendments to: pleadings, - 
and: apparently: Jeaves’ such: proce-" 
—. dural-matters to:the sound discre- 
+ tion of the: Secretary. and his dele-. 
‘Thus, we conclude that the 
sane to plead the lack. of an un~_ 
(e) (4) notice is not. a. 


gates. 


derlying 
“jurisdictional bar to our. considera- 


tice did yndéed exist. 


. [2] We come: then: to: MESA’s fo 
ste preliminary objection, namely, | 
the failture to amend the Applica- 
tion for Review to charge the lack - 


| réctness :: 
added. ) 


en this seorulations| is ee a 


of: an., eiede @ (4). notice. Th 
this connection, -we note. that. section. 


' 4.,532.(a).(1). of 43, CFR, which pre- | 
scribes. the content..of an. Applica- | 

‘tion: for: Review,. pr ovides. aux. rele- 
| vant part.as follows? uy 


ay: An application. ‘for. review ands an x 


answer shall :comply with. applicable gen- _ 


er ‘al requirements and. shall contain :: 
(A) a short. and plain statement of ae 


issue of law or fact which the party: con- - 


tends is. pertinent. to” the: legality. or-eor 
“Of > the. order % RF, aaa P 


license for academic quibbling over 


~ words, it does plainly require:a,de- 


ered of specificity i in pleading suffi- 


cient to apprise the trier of fact.and — 
other parties of the grounds of in ~ 
ticular ground of invalidity within — : 
- the: timely filed Application posed | 


validity inissue.’. a 
[38] As-we noted aarkion Bsigler’s S: 
Application for Review contains no 


allegation concerning ‘the alleged 
| underlying notice. When this. issue 
emerged. at. the hearing, 


MESA 
might have brought this pleading 


defect to. the en by objecting to. 


the. ‘adinission of evidence on ‘the - 


ground. of: immateriality, that i is. to | 
| «say, any evidence on that issue was’ 
not. probative. of .a any: allegation in. - 


Zeigler’s Application.* § In addition, 


MESA. could have invoked the au-, 
thority of 43- CFR 4£.532(a) (1) by. 
_ moving to dismiss without prejudice 
tion of whether the record. supports , 7 : 
the Judge’s finding that. such a; 110- 





5 We. ‘have: indicated: on : veal. ‘occasions: 
in the past. that ‘more. specific pleading than 


has been the usual practice: is“ both . desirable . 
‘and -required as a. Imeans of. narrowing the 


precise issues to be tried. Kings Station Coal. 
Corp.,:. supra., 2.-TBMA cat. B01; n. (7; North 


American Coal Corp:; supra., 3 IBMA at 121. 


6MHSA only objected on the jurisdictional 2 


_ ground’ which: we abe sabeiay held a De 


seethou mer it. 


in. order to’ force Zeigler to. eek 


eave to amend. 7 MESA did not take . 


either - of: these actions, ‘and con- 


‘cludes MESA from raising it for 
o the first time at the appellate level.® 
We, ‘therefore, —  eonclude — that 


MESA’s ‘second objection, like the a 


f first, must be denied. 


“4 Having - ‘disposed a3 oe ms 
preliminary objections, wemay now 
turn’ our attention to Zeigler’s: at = 


tack on the Judge’s finding that‘an - 
_ passage constitutes: an. admission of. 


antecedent: section 104(c) (1) notice 
existed. In this regard, we sobserve 


that the: alleged : notice: was: never 
submitted. - oe: admission into the 
‘record and that the:sole evidence of | 
its. existence ‘is the: following’ col- ~ 
- loquy between counsel for MESA: 
and Zeigler’s’ witness, Mr. Stanton 

Roberts, during cross-examination — 
which — ‘appears: at Eee 46 of pip 


transcript.’ ai 


Q. Do you recall a notice of violation: 
that was issued under 104(c), I believe, 


| Mr. “Woods. referred to before, : ‘issued: on 
April 28th, 1972, involving: excessive ac. 





Tt is true that MESA coupled. a _ motion’ ta 7 
dismiss. swith its. “Answer. denying . the. allega-. 
tions contained. in the Application for. Review . 
“and averring: “* *.* ‘that’ the’ ‘facts in said: 
Order constitute an. imminent danger subject. 


— to action under. ‘Section 104 (a) of the Federal. 


Coal Mine, Health’ and Safety Act of 1969°. 
a is [sie].! - Under: our regulations, a motion. 


to dismiss puts. in. issue only those grounds 


which ‘are: specifically listed. 43 CFR! 4.510. a 
The failure of Zeigler to challenge. the- -under~ 
lying notice: does: not: come within: ‘the ambit 


of any of the: allegations of the Answer which 
are the stated grounds for: dismissal, 


8 Kings Sear OT Coat ike supra: 2 BMA 


ae ‘297, nm. 4. 


* MESA also claims that: (estimony: foana 
an pages. 27 and°29 of the. transcript. consti . 
tutes «an: admission .of the existence -of. the 
notice. We have examined. those pages and find. 


that they, do not support. MESA’s: argument, 


DECISIONS OF THE, DEPARTMENT OF. THE INTERIOR» 


notice? ae 


sented 


act | LD. | 


Se ee of coal aust, do you have any ce 


recollection of that sir? . Lo 
AL Jf it is the one I am. ‘thinking of, 


= s it was at the same belt. drive. 
- sequently, we are of the opinion that. _ 


the failure to raise the question of 
proper notice pleading below pre- | 


~Q.. Let me show you 2 copy of the notice | 


and see if it. will refresh your recollec- - 
tion, sir, © ~ | 


A. This is the one. that was iaeued 1 to 


. Dave Gully. I wasn’t there that day. 


Q. Was it. your responsibility as. safety . 


director of Zeigler Number 4 Mine to re- | 
view these notices? — ae PAS mod 


A. ‘Yes, gir. 


Q.D6.. you recall. reviewing — this 


A. Yes, sir. pat Stee ss SES 
En. our opinion, tho: abuse: quoted 


the existence. and. issuance. of. the | 


underlying. 104(c), (1) notice, “While 7 
“ it. would. have. been. preferable. TOE; 34 
MESA: to. have. offered: the. notice | 


itself into the record as: the best evl- | 


dence, we are of the view that: the 
admission .of the witness. quoted 


above, who. was. ina ‘position to 
know, constitutes sufficient. proba- 


tive evidence to support the Judge’s — 
| - finding that. such a notice had in | 
fact been: issued. Accordingly, we 
_- find'no merit in this phase, at: Zeig- | 

: ler’ S appeal. 7 | 


L5) The ae ‘argument with : 


hich we are obliged to deal j ispre- 
Zeigler. and... 
BOOA, ‘As noted earlier: herein, 
they contend that the record must, 
but. ‘did: not in fact, show that the 
. violation cited i in. the. instant. or’ ‘der. 

ak. withdrawal, ‘could. have. signif- 


jointly » ‘by 


icantly and substantially contrib 


_ uted to the cause and effect of'a. mine - 
safety or. health hazard, that is to. 

say; the violation must be ofa high: ; 

=: degree of. gravity . - 


a. BCOA argue herein. ads 
_ In. Eastern, supr ay. we. @ sought to. 
interpret the ambiguous language 
of section: 104(c). So that its enforce= 

| ment. would harmonize, with the 
administration of other enforcement 
~~ tools provided to the Secretary in~ 
the Act’ and: would: effectuate the : 

= Congr essional purposes as we, uUn- - 
We particularly | 
made an. effort to. avoid any inter- . 
| pretation. which carried. the poten- 
tial for absurd results. 3 IBMA at 
853. In. the briefs submitted. by. the 
ee parties to. the instant appeal, n0-~ 
thing has been written to cause us 
to modify: the views expressed in. | 

e would conclude that. the. violation ‘ 


UBMs 2 ae 


we ~ Recently, we had occasion to con- - 
a sider the criteria, of validity for any 
-section-104(c) citation..In # astern 


- Associated Coal Corp.;. supra, we 


Th upheld: the validity of a section 
2. 104(c) (2) withdrawal order, and i in 
_. the course. ‘of our: opinion, we said’. 


c that: the basic tests:of. validity for 


any 104(c) citation were set. forth — 
specifically. with regard to the 104 | 
_ (c)(1) notice, and that Congress i in- 
tended that they be carried forward 
by implication to the portions of | 
_ section. 104(c) dealing with with- 


— drawal orders. 3 IBMA ‘ait 349-350, 


ertterion for which Zeigler. and 


derstood — them. | 


Eastern, Suprens ,o We therefore Te- 


. | 10 We note in passing. that ine, aiien’ have : 
. - extensively: argued the inferences. to be drawn 
_\ from the legislative history.:We believe these 
analyses. and the . inferences. that. they. draw. 


from the : ambiguous events: noted in the leg- 


. fslative history . offer nothing conclusive or 
_ persuasive. that: illuminates ‘legislative intent 


Or motive. We: have poune particularly. un- 
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affirin oul: anal sid and otnichisions 7 
set. forth i in our opinion ‘in Eastern 
and hold ‘them ‘to’ be dispositive: of 


the: question at hand. We. conclude -. 
‘ that: Zeigler and: BCOA. were: and 


are correct in ‘their ‘contention. thai 


_the record must show that the viola- — 
ton. in question: could have signifi- : 


cantly and substantially contributed. . 


“to the. cause and .effect. a a mine — 
safety or health hazard.” ae 


In applying this gravity vequire- 
ment to the facts 1 in astern, we took 


_ the view that the phrase “ (EK gio 
7 nificantly and substantially contrib- be 
859-353, 81 ID. 575, 576-7. One of — 
those tests that we held applicable | 
. to-rany 104(c) order was the gravity 


uted to the cause and effect of'a mine © 


safety or ‘health: hazard: * * *? jn 
‘section 104(c) referred to violations © 
posing a probable. risk of serious 
bodily harm or death and that an 
_inspector’s conclusion to that effect — 
was to. be evaluated by the tradi- 


tional , obj ective standard:of therea- _ 


sonable man: 3. IBMA at 355; 81 LD. - 
-at.578. Focusing our attention on the 
; relevant | evidence of the instant rec- 
ord, wenote that thie ‘inspector testi- = 
poe in effect. that the ‘ ‘alleged ‘accu- — 


mulation did not pose a grave: threat 


to life and’ ‘limb “and: MESA does. 
‘not: now suggest that there is. ony 
-eyidence which would support. a 
contrary conclusion. (Tr: £05 5 (4). On ; 
‘the basis of the. narrow .circum-.. 


stances revealed. by this case record, | 
we find that. a reasonable man 


cited. in. ‘the. instant withdrawal 


order did not pose. a probable risk 





“persuasive comparisons of’ ‘geet 104(¢). to ‘ 
portions of statutory, ancestors. of the Act 


since the Congress took the trouble to ‘repeal 


them: in toto. rather than. to. amend. 83 Stat. 
808 (1969). e 4 ee 


. ote serious 1s bodily oe or death Wee . 


cordingly, it is the judgment of the 


7 Board. that. the violation: could: not : 
have significantly and. substantially — 
- contributed “to the cause and-effect 


of amine safety or health hazard” 
and that .:therefore:. the. 
below. must. be overturned. 


ORDER. 


- WHEREFORE, ‘pitsbuant to wae 
authority delegated to the Board, ‘by 


the Secretary of the Interior (48 | 


: CE R.4.1(4)), oral ar gument, in the 
| above- captioned. docket, IS DE. 


Pa he ae 


| from 18 REVERSED. 


3, a poe Doan, 7 
| _ Admindstrative Judge. 


Te cONCUR: oe 
ie E, ‘Rogane, 3 In. ee gt 
” Oi Administrative J Jue. 7 


“THE VALLEY came COAL 
‘ (COMPANY. 
3. BMA 4 “eg 


Appeal by the Valley Camp: Coal: Com: 
pany ‘from a Supplemental Decision by 
an Administrative’ ‘Law J udge- ‘issued “ 
May 9; 1974, assessing a fenalty i in the | 


amount of $500. fora violation of the 
Federal. Coal Mine Health’ ‘and Safety 
Act of 1969. Docket. No, 
| 78-2. : . 


Agirmed. 


1, Federal Coal Mine Health and Safety : 


Act of. 1969: Penalties: Megligenée. 


DECISIONS. OF THE DEPARTMENT 


decision “ | 
Se, es Federal Chat Mine Health and Safety | 
oe Act of 1969: Penalties: Negligence: 


"Decided ii 18, 1974 


es 12 | 
south section. off 16 east mains fora dis- 
tance of 350. feet. from the loading point 
Dangerous. accumulations of - loose a 
.. eoal and coal dust were present in the | 
‘Nos. 1, 2-and 3° entries. for distarices Of 
200 feet outby the faces and these areas 


i - inby. 


OF THE INTERIOR | | “Ist LD. 


“Al pre- spite examination. nreport by a State 


cer tified examiner indicating. that a mine 


area is free from ‘violations: of. Wederal | 
- and State law does not’ preclude a finding 
thatthe mine operator was. negligent 


where. a violation of Federal law ‘is.sub-. . 


us found in the area by a feder al 
inspector. aes 


iB ae ‘ection’ foreman’ 's knowledge of a dan- 
-gerous: condition’: may be imputed to the 
- operator for the.’ “purpose. of determining. : 


the. negligence: eriterion’ in assessing a 
civil | . penalty. tinder. section, 109 of the " 


Act. 


APPEARANCES: hie. M Recht, 
 Esq.,: for -appellant,: The. Valley Camp | 
-. Coal Company; Michael T.. Heenan, - 
 -Esq., for appellee, Mining Enforcement 
and Safety Administration. ve 


) OPINION BY CHIEF 
ADMINISTRATIVE JUDGE 
ROGERS | —e 


INTERIOR BOARD OF MINE: 
_ OPERATIONS APPEALS 


B ack ground 


This. appeal: ‘concerns : Order’ of a 


: Withdr awal., No. 1 AK, written in 
the. Valley Camp _ Coal Company’ ae 


(Valley Camp) Alexander Mine on 


| Marc ch 29, 1971. The or der cited the 
following conditions. as constituting 
an iviminent. danger in the mine: 


Dangerous accumulations of float ‘coal 
dust. deposited on. rockdusted surfaces 
was ‘present | in No. 2 belt conveyor in 4 


136 


_ were ober vably inadequately. rockdusted, 
| The trailing eable of the serial. No. 4299 
continuous mining machine “had exposed — 


_.. power conductors’ in- ‘numerous’ ‘places. 
‘The trolley feeder wire was inadequately 
insulated. for: a distance ‘of 100° feet in . 


7 the shuttle. ear haulway. 


| ia ite: Petition. for: een of 


7 Civil Penalty, the: Mining: Enforce- | 
ment .and Safety Administration 
(MESA). charged the operator with 


violations of 830 CFR, 75.400 and 75.- 


403 for. the:conditions set: forth reer" 
the order. .No assessments were ‘re- 
quested. for the faulty tr ailing, cable 
andthe wninsulated. trolley: feeder 
— wire, At a hearing held. In Pitts- ~ 
Pennsylvania, on  Decem-- 
ber.4; 1973, testimony was.given by 


burgh): 


the inspector who issued.the order 


and by two witnessses. for Valley 
- Camp. The Administrative ‘Law 
— Judge- (Judge) in his decision, sets 
: out “detailed. findings . of fact. and 
- concludes that the -conditions :de- 
’ seribed:.in. the Order were proved, 
were. violations, were: serious, and 
-- were the result of negligence on the. 
part of the operator, The Judge in: 


~ cluded ithe faulty:trailing. cable: and 
the. uninsulated: trolley. feeder wire 
in his consideration: of seriousness 


ofthe loose'coal; coal. dust,'and float 
coal, dust accumulations... He noted 

also that this,was Valley Camp’ Ss 
 fifth-violation of 80-CFR, 75:400 in ~ 
Pe “5-month. period” and:-assessed a. 


7 penalty: of. $500. therefor. ‘The J udge 


dismissed MESA’s Petition to. the _ 
_-extent.it sought assessment ofa pen- 
| | alty. for a. violation of 30.CEFR 


75.403 because no dust samples were 


taken. to support. a citation for i ins. 


7 adequate rock dust. 


THE VALLEY CAMP COAL COMPANY es, ; 
Pees eee ) December 18, 1974 : ce eae 


Ts ssue. 


The Siei issue aibed by the: Va ral - 


| ley Camp Coal Company (the oper- 
ator) on appeal to this Board is — 
whether the judge erred in finding. 
the operator negligent in allowing 
an extensive 
coal, coal dust and float coal dust to 
‘occur. The fact that this condition — 
constituted a violation of the mnan- 
datory standard set forth i in 80 OF R 


accumulation of loose 


15. 5.4003 is not in, issue. 


ee ontentions O f the Parties 


The ‘oper: ator seontendal ha i it 
was: without: any negligence. what- 


“soever i in that, it-relied-upon the pre- 
shift examiner’s: report. that the 
‘section involved in this.matter was 
| completely clear and: free from. any | 
known and existing violations of 
- State or Federal Law.” The. pre- 
shift examination .and report. were. 


made by..an examiner certified to” 
make such.examin ations under West 


Virginia law. It appears that under _ 
‘West Virginia law every. operator j Is 
’ required to: employ such .a mine.ex- 
aminer. who must hold'a certificate | 
of competency issued by. the: State’s - 


department. of mines.?. The exami-- 
ner’s.qualifications’ and. competency. © 


to. make the. pre-shift' examination” 


and report are not here in question. | 


It further appears that in the per- | 
formance. of their statutory duties, 
such, examiners are representatives 


of:the State; not. the mine operator 


or the miners. Valley Camp argues 
that it justifiably relied on such a an 


2 West’ Virginia. Coae, Chapter 22, Article 


2 Section 20. 


| examiner's | pre- “ghitt. eyed and - 
_. states, in its brief that “If this Tec- 
ord. did not contain the. antiseptic 
-pre-shift examination then the. 


operator could not justifiably. claim 


a any . immunity. from, a finding of | 


- negligence.” 

The Mining: 
Safety ‘Administration — 
argues that the evidence adduced .at 


= the: hearing. does not support the 
oe operator’ S ‘contention that it relied 
~ on the pre-shift examination report. 

. In support of this argument MESA. 


; points to the testimony of the sec- 


tion foreman that: he made: his own 
inspection of the section involved: 
after reading the pre- -shiftexamina- — 

~ tion report: MESA. concludes from: 
’ this that no reliance was placed. on 


.. the’ report. MESA further argues 
_ that even if the operator’ Ss conten- 


tion of reliance on the report were . 
supported by: the record, such reli- 
ance’ would © be “inconsistent. with — 
- Congressional’ intent. MESA’s ‘po- 
sition is: that section 2(e) of: the. 
Act? places: upon’ the operator (as 


. defined 1 in section '3(d) ‘of the Act) 
_ the primary responsibility for the 


powers over the operator’ s employ- 


| ees, cannot fit the statutory defini- 
tion of/an operator. Thus, MESA 


concludes that an ‘operator cannot 


exculpate himself from the high: de-. 


~ gree: of care Amposed ae him. by 


# 2300, s. C. a8 801-960 (1970). 


DECISIONS ‘OF ‘THE. DEPARTMENT. OF THE INTERIOR | 


Enforcement and 


(MESA) - 


{sl LD. 


“the Fedetsl Act by relying’ upon a 
, pre-shift, examination. PEDO. made is 
:: pursuant, to, State: law. . 


| Discussion — 


The quiestion of abiniecit onda | 
by an operator is frequently a closs 


one and one which must:be decided’ _ 
On a: case-by- case basis. The real 
‘question: we are called. upon. here to 
7 decide i is whether the operator knew 
or with the exercise of reasonable 
- diligence should have known. of the 
conditions constituting the viola~ 
tion, and: whether the operator ex- 
hibited the degree of care required e 
of him. Although the question of. 


whether. the operator was: negligent - 


‘is not a: necessary’ element: to the 


finding of.a violation, it-must. be — 


decided: and considered tiidetermin: - 
ing the amount of the penalty to = ae 
_assessed. Section’ 109 1) ie 30 

Bee §819(a) (1). - 


In this case the: operator écntends _ 


in. effect ‘that not only did he not — 
know and could: not’ have’ known of | 
the: presence ° ‘of: the: violation, but oo 
asserts that he was fully justified im 
: relying ‘upon. | the. pre-shift’ exam- 
 healthand safety of the miners be- 
cause it is the operator who has'the | 
right’ to* control his’ employees. le 
‘Therefore, MESA argues, a ‘pre- 
- shift examiner who.acts pursuant to 
state law and has no supervisory. 


iner’s ‘report. indicating there were — 


no violations ; 2.¢., that the pre-shift ee 
report. Served: as a complete shield = 
from. a finding of negligence and. pe 
that ‘there was no: duty to go » be~ | 
hind the report. We disagree, 


[1] We are impressed, as was ‘the 3 


Judge i in ‘his decision, by the testi- 
mony of Valley Camp’ S. Health. and 


‘Safety Manager and the Section ie 


Foreman of. the section involved. 


oa ‘The Manager testified that. when. a 
oe ‘section foreman a arrives ona section, st 


Cgey 


ae he j is ‘paguined: t nA ae his own in- 


dependent: examination of the sec-_ 
tion and if he finds dangerous condi- 
2 tions, such as accumulations of loose. 
~ a coal, coal dust. and. float coal dust, lie 
ie 1s ‘obligated to take.cor rective action. 


. regardless of what. the pre- -shift ex- 


- -aminer’s. report. may. have shown. » 

. The Section Foreman testified that 

— ‘ he was. aware that: the Lee Norse B 
miner in use did not clean-up all. 

: loose. coal i ina satisfactory. manner, — 

~ and further testified that it required ° 
about five hours to eliminate the ac- 
Y cumulation 3 in his section on the day : 
a the “violation ‘was. charged. by the | 
: ‘Federal Inspector. F From this testi- 

| -mony, the. Al udge concluded _ that as 
Valley. Camp. could not: yest. upon 
the pre-shift. examiner’s report and — 

~ “-on the basis of all the evidence, the — 
=) Judge: made. B finding that. ne op- 
a3 erator was negligent i in. allowing the - 
extensive accumulations to occur, 

| A and assessed a. ‘Detialty of £ $500. we : 
a “Agree. | 
[21 We aleve: it: casos to. 
= conclude from the evidence in the _ 
_ record that it was the ‘established. 
eH policy, or. at. least the: customary 
. - practice, of the. operator to require 


| the. section foremen. to: make. their 


own. independent. inspections. of the... 

a sections under their control for. the | 
a, 8 purpose. of: discovering any dang er~ 

_. .OUus: conditions or. violations, and to | 
- take. such corrective: action. as.Indi- 

cated. In the: instant case the record 7 

| is clear and we. find that. the section 

- foreman: ‘Inew or 

: known of the dangerous accumula- : 

tions of loose coal and coal, dust but =. 

apparently did as about itun-_ 
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THE, ‘VALLEY. CAMP: COAL: COMPANY: 
| - December 18, (1974 ot 


‘should | have | 


2a T. (1948); 
Co., 178 U.S. 409, - 


til the eee was: cited by. the 


F ederal. inspector. ‘Therefore, - we 
conclude that. the section foreman 


: was guilty. of negligent conduct 3 i 
‘ not taking any action: to correct the 
dangerous condition or bri inging Its. 
tothe attention of his superiors. We: 
are further of the. opinion. and hold” 
that’ the section. foreman. is in 


charge of the work production in. o 


his section. and his relationship to. 
the operator is sufficient ane 


his knowledge of the condition may - 


be imputed: to the operator. = Conse- a 
quently, we hold that the operator _ 


Was. negligent. in. permitting the. 


: condition to’ ‘occur. 


—#-F inally, we agree. with ne posi-- ~ 


- tion: taken by MESA. that»the. rec-~. 
ord in this case does not: support a 
finding that the operator an fact: re-. 
died upon: the pre-shift. examination’ 


report. We are further * In agree-.. 


ment with MESA that even if the 
‘operator had so relied; it was ‘not 
the legislative. intent to permit him 
‘to exculpate himself. of the high de- e 


gree of care imposed upon. him un-- 


- der the Act by relying upon a re- 
port made pursuant ‘to’ State law = 
by a person not directly responsible _ e 
to him. The Act places primary re- _ - 


sponsibility for the health and. 


‘Ss atone « miners upon: the: py Sean . 


“ORDER | 
““WHEREF ORE, puisuantd to. i. 


or delegated to the- Board 
BY the pages s of the Tnteri ior. a8 


: “a. Hale Yv., (Depook, 33 Cal. 8a 298, 201. Pp. 
Deser ant ¥. Cerillos ‘Coal RR. 


20. } Sup. Ct. 967 ee. 


iye% 


’ DE CISIONS: or. THE: 


eae 41(4),. VIs HEREBY 


: “ ORDERED. that the decision | in the | 
~~ above-captioned 


case 


: FIRMED: 


_ AFIS EF URTHDR ORDERED, = 

“that. Vv alley Camp. Coal ‘Company . 
| “pay, ‘the “penalty — assessed. by the 
. Judge in the amount of $500 on or 
i before thirty days, from the date of | 


oe this ¢ decision. os - 


¢ ee 
De ’ ae 
Sadie ch) oh ES atk oe as 


ae aoe ecu 3 Jn. ne 
_ hi ie Adininistrative 2 Suge. : 


: te cONCUR! ae a Aisi tel Spee as 


‘DEPARTMENT. ‘OF’. THE INTERIOR | 


Is. AF. | se 
_ 2: Federal Coal Mine Health and Safety S 


‘Act of 1969: Hearings: Powers of ‘Aa- 
: minist: ative Law J ‘udges: ap ae! 


The validity’ of ‘the ‘sbithdrawal ‘onda’ ‘ig 3 
not ‘an issue in’ a’ ‘ proceeding to” ‘assess 8 
civil: penalties for. violations . alleged: in 

_ such withdrawal. order; thus;-an Admin- — 

pe ead: istrative Law Judge ig without authority 
wi ito- vacate such order in sich proceeding. 

"36 U.S.C $819 (a) che Zeigler Coat. 

246, 80° LD. 626; oe _ 

i OSHD par. 16,608 cass). oh Sede 


—Cea.; iD: IBMA’! 


‘on their merits: can be avoided. 
BO: UW. S ©: §. $19.(a.) (1); 48 CFR: 4. 512. 


cere | 


ASE ID. = 


svioin On alleged ina withdrawal order ; 


_ APPEARANCES: J, Philip Smith, 


— Esq., Assistant: Solicitor, ‘Robert. BE : 


_ Davp Doane, . ~ : a io . wi4 aioe 
: Administrative Judge. cedteet 


ay 
ie 


| om MOUNTAINEER coat comPANY uf 


pfom he oP s 


x 3 IBMA. ATR 


S and. Safety Administration, from a de- 


| cision in. ‘Docket No. MORG "72-6-P if 
by an Administrative law J indge. dis- | 


MM) 


. of withdrawal. 


| part. 


AA Bederel 1 Coal Mine Health snd a Safety . 
Act. of 1969: Administrative ‘Proce- = 


- dure: Dismissals 


- It is an. abuse of discretion ee an Admin- : 


a ‘istrative Law J udge to ‘grant a motion 
by: MESA. to. ‘withdraw: ‘part: ofa. peti- 
tion. for. assessment of civil penalties. with . 
‘prejudice, when by. granting such motion ae 


without “prejudice, ‘the effect” ‘of | ‘fore- 
closing the 
oe agency. (MBSA). from. “litigating: alt. the 


-“Detided Devomber 20, a 5 ia : 
ke “Apia by. ‘the ‘Mining, Enforcement“ : - 
INTERI OR. BO ARD. OF. MINE as 


| Modified in “paet and reversed Lin 


Secretary’ Ss enforcement Les 


geet 


PIV E JUDGE DOANE” 


OPERA TI ONS APPEA LES: 


: Phares, Esq., Trial Attomey, for. appel- ee 

: lant, ‘Mining Enforcement and Safety e 
, John AS Macleod, Pa 
a a James 7. ‘Hemphill, Esq, for 
e appellee, . Mountaineer Coal Company. & 


: OPINION BY ADMINISTRA: a 


“Wee are ‘ealled ” upon here: ‘to con- ¥ - 


2 83: Stat. 


(1970). fant at 
mee. IBMA’ 186,’ “$0: LD. ‘G04, 1978 1974 — 
/O8HD pare ‘16, Bel. (abrB).! pee Saas eee, Ae aie 


Var ee 


= with prejudice and vacating an n order sider the’ proper construction ‘and =~ 
; er ‘application of the Secretary’ Sreou- 
lation concerning withdrawal of ~~ 
‘pleadings 4 in the’ context’ of a pen- 
alty proceeding filed’ by the Mining — 
Enforcement and Safety Adininis- eo 
‘tration (MESA) pursuant’ to sec- 
“tion' 109 of the ‘Federal Coal: Mine : 
Health and Safety. ‘Act of 19692'Tn. 
the past, we have dealt ‘at Jength 7 
with withdrawal ‘problems 3 in Rang-. 
oF Pel “Corporiition® gad. United 


- 


782-804, “80: USC “88 801-960 ; 


s : See ‘Fuel “ Gemipanis “This | case 


differs from those cases in that, . 


a here, the. amended: -version of. the 
regulation is applicable. 48 CFR 


"Procedural B Rack sri 


‘3 MESA eed: ies acausies . 
a sigainst Mountaineer Coal Company 
- (Mountaineer) for * assessinent of — 
- civil penalties. by. filing an appro- 


: + priate: petition.on August. 19, 1971, 
The: ‘petition - involved* 24. lied 


: - violations’ of the mandatory: health 
Or ‘safety, standards as “described in. 


13 “notices of ‘violation’ and three 


— the 13 notices were vacated upon ‘the 


Government’s’ motion. for. réasons 
not relevant to this. ‘appeal. Subse- 
- quently, a Notice of ‘Hearing: was 
: issued setting August 28, 1973, as 

the date for the: “hearing ‘ on. "EH 


a merits with respect to the violations 
involved i in the withdrawal orders. | 
_ Approximately two, weeks | prior 


7 to the hearing, on August 1, 197 3, 7 
: the. Government. filed. a Motion, to. | 
Amend, its. ‘petition,.. seeking inter 
ee alia, to add, nine alleged. violations 
set: forth: in the Order of. With- 
drawal 1 LLL, dated December 29, . 
co 1970. ‘The original petition; with re- 
ge spéct: ‘to this particular withdrawal 
order, ‘had listed four violations. un- - 
der. various. substantive. ‘provisions . 
; of the Acti. The subject m withdrawal : 


_ 32. BMA B15, 80 LD. 739, ‘19Tg-a974 
7 OSHD par, 16, 954 (1978). 


| MOUNTAINEER: ‘COAL: COMPANY i . Chg 
: December 20, 1975 mS 


ae 


order ‘tsel# reveals ihe. reason. 1 why = 

. MESA’s, counsel omitted the addi- 

tional allegations of violation i in the. | 

| e original petition. The. four viola- 

: ces a 512, 38. 8 FR 14170 0, (May 30, 7B). . 
eae on the first, page, of the withdrawal | 

ae order. The additional allegations 7 

- which MESA later desir ed to yada to os 

the petition were itemized on a con- — 

| tinuation. sheet, of the withdrawal 2 


tions. originally alleged were listed 


. mada on n the co page. Tt i is obvious e 
~. that, counsel - for MESA ‘simply. | 


overlooked the. continuation, sheet 


when, preparing the original peti- . 
tion. Since the allegations requested : 
to be added were listed on the con- | 


< withdrawal orders. ‘Ata prehearing i tinuation sheet. ‘of the. “withdrawal 


se conference held on March 28, 1973, | 
~ the, withdrawal order, including the . 


order served 1 upon Mountaineer, and, 


continuation sheet, was. made. an. at- 


tachment , ‘to the original petition, oh 
MESA argued thal -Mountaineer | 


would. not be prejudiced , by | the — 


granting. of the motion. becatise. it: 
had notice.of the alleged violations & 
desired to be added from, the time 
the withdrawal ‘order | was Eee, 3 


issued. oe | 

ee no eee 2 objec scion to 7 
the ‘motion was filed by Mountain- : 
eer, the Judge. did not, rule. onthe — 


motion. until the parties: were pres- a 
ent.and ready for the hearing. At 


the hearing, the Jud ge denied leave — 


to amend, ruling that the Govern- . 
- ment should have requested the de- 
sired. amendments at the March pre- 
hearing’ conference. ‘and: that. the 
motion ‘was: untimely. Contrary CO°=, | 
| MESA’s assertion that there: would ie 


be no pr ‘ejudice, he concluded ' that 7 


ms ereaene ve motion would, not > give | i | 


_ Mountaineer sufficient time toy pre- : 
pare its defense with respect to the . 109 (3) of the Act. 
_ additional charges. a 
: ‘Its motion to “amaend having bean S bec tee 
a, denied, MESA. then moved to with- ao aes 
draw the. portion of its petition — 

- relating to Order .1 LiL, claiming | | 
Sas: authority AB. CFR. 4.519." ‘This i 

“3 procedural maneuver was designed ras 
to pave way for filing anew petition — 


listed ther el, 7 
; . Reasoning 


eeahion in effect would unduly re- 


strict 1 the usual discretion of a trier = 
- of fact over amendments to plead- | 


. ings, the 5 udge decided to grant the’ 7 For the: purpose of deciding: the Ries ; 


peal at hand, we need concern our — 
selves only. with paragraph 8). Po 7 
the: regulation. ; , : 


motion. to withdraw but did so with i 

prejudice. By decision dated Au- 
- gust’ 81, 1973, he vacated the sub-- 
ra ject withdrawal order and declared - 
- the case closed. eat na 
“MESA then filed a. ‘acaly. N oes « 


| of Appeal with the Board. There- 


- : after, both MESA. and: Mountaineer , 
: ae timely briefs. wens 


| Tesues on A Appeal i : oe 


“Whether t the Adininistrative i 


| : draw v with preji judice, - 


. w . % 7 . Kop 
sO re 3 3B 


os Whether the Administrative ta 2 
a : ‘udge erred. by vacating a. with- — 
— drawal order issued under ‘section — 


~-104(a) of the Act i in the course of 


. | adjudicating a. civil “penalty. DES 


"DECISIONS , or. THE DEPARTMENT: OF: THE INTERIOR 


- fe substeinge’ that a gt 
(ae MESA. to perform’ in this : 


“1st LD. 


ceeding brought pursuant to section - | 


| Discussion eg 


“The Sie S shares regu- s | 


lation, 43. ‘CER. oe), Teads: - 


Ca) Except : as. a in ape : — 


pertaining to the same withdrawal 0) of this section, a party may withdraw... 


= order, charging all. the violations 


a pleading at any.stage of a. Proceeding . 


ce without prejudice. . ao 
| “(b): A petition | for. ‘civil penalty. ase 
sessment. filed Dy: the Bureau ‘under ‘sec-. are: 
tion: 109(a) of. the act: may ‘be withdrawn” te 
only upon the. motion of Bureau or. in: the ee 
case of an operator-filed petition for hear- 7 
ing and formal adjudication with the Bu aes 
: reau’s concurrence, “Sa ao oy aie 


In. United ‘States # Fuel Compange a 


supra, we. held: that where a party | 
elects to withdraw a pleading under.» 

43. OF R-4.512, the effect of the with- 

_ drawal is a discretionary matter for — 

the initial determination of the _ 
- Judge. We further indicated that 
-. where a J fudge abuses his discretion. - 
oon in deciding: the effect: to be accorded 
— to the. withdrawal’ and ‘then: acts 


thereupon to the prejudice of the 
- udge _ abused | his” discretion by therettp e pre} = 


| -withdrawer, such action. constitutes. io 
granting: MESA’s motion. to with- a eer 


reversible, error. 


“{L] The. Judge's staal in: deny. ig 


ing the ‘motion to amend’ and’ also 
: granting the motion to awithdraw, oe 
but with prejudice, was: prompted 7 
bya desire to avoid prejudicing the 
procedural, right of Mountaineer to a 
: have adequate time 3 in Ww ‘hich to pre: : 


FAQ) 20 


: pare if ifs pire: de ise. While 
we agree that Mountaineer’ needed 
eS ee time’to prepare, we do not be-. | 

ment of the Board that the Judge _ 

abused his’ discretion int eranting ae 


lieve that the J udge ruled correctly. 


Since’ MESA was seeking only. to 
7 the. motion 


~ amend its pleading by use: of the 


.« withdrawal’ “procedure in order. to- 
obtain” adjudication of all of the. 
violations ' cited in the withdrawal | 


~ order involved in the original peti- 


tion: for assessment, we are of the 
7 opinion ‘that the. inclusion of addi- 
tional ‘charges would 
_- drastically widened the scope of the. 
hearing to the prejudice. of, oe | 
_ taineer, tar | 
- Wee ‘observe: ‘that: ean 109 ae 
| a 1) of the Actconstitutes.a mandate | 
to the Secretary to assess:a civil - 
ved “penalty | against, the operator. of a 
- coal mine in which a violation of a 
ee mandatory. health. or safety. stand-- 
ard occurs. It is, therefore, our fur-_ 
ther opinion that it is incumbent. . 
; Administrative. -Law. 
Judges to. avoid, when. possible, pro- 


‘not have 


- “upon | the. 


* codural rulings: which have the ef- 
fect of foreclosing. the. Secretary’s 


- enforcement : agency (MESA) from _ 
|  Htigating penalty: cases. on. their | 
: - -mnerits. . ak Be 
~. In iis eavcunistandes: of tac case ase, 
fi “the: Judge’ had: the. discretion to. 
“ choose © 


a th en have § given. Mountaineer a Tea 


“MOUN TAINEER. COAL COMPANY | 
December 20, ‘AST oo 


oY “gue raised by. this: appeal, | 


gag 


sonable time to prepare. for inl by 
| simply. continuing the. date, for nek ai 
= ing. Se Accordingly, it is. the judg- ; 


to. withdraw | with 7 
prejudice. ~ ~~ 


MESA ae in its brief. that: 7 


it has an absolute right. under 43 
CFR 4.512 to ‘withdraw its petition. - 
without prejudice at any time in the aan 
. course of a proceeding before deci- | 


sion. The JF udge 1 in his decision and — 


“Mountaineer in. its brief contend — 
that- to construe the regulation to — 
permit such a right, in effect, would - 
be to condone forum. shopping or 
otherwise deny administrative due — 


process, Since, under the .circum- 


stances here; -it: is clear : that the | 


notion to: withdraw was ‘made for 


the purpose of correcting a clerical — 
_ inadvertence and not for the pur-— a 
pose of forum. shopping, we shall | 
await the appropriate case to rule 
on the “absolute: right” question... yee 


“Ry With Fegpecti to the BS ad i a 


“positive. We agree that. Zeigler is 
dispositive and’ affirm our holding : 
_ there that an Administrative Law ie 


4 We note that the ‘Judge: here waited until a 
the date of. the. hearing | to rule on MBSA’s 


motion to amend..Had he granted the motion . 


_ promptly, Mountaineer: would. Dave had neatly. 2 
23 two weeks to pr cRare: 


MESA - | 
cites: Zeigler Coal Company, 2 _ 
IBMA 216, 80-L.D. 626, 1973-1974 
-OSHD par. 16,608. (1978), as. dis- 


one: of *-:tiwo:*: alternative. - 
courses of. action ; either to allow the’ 
_ amendments, or to grant the motion - 
es: withdr aw without prejudice. In 
our view, allowing the requested 
7 amendm ents to the petition was the 
eo preferable” alternative. Ho could — 


a J aden may ae vacate an amnene 
danger withdrawal order’ issued 


‘ander: section. 104(a) of the Act 


 avhen adjudicating a: penalty. pro- 
ceeding for violations alleged in- 


such withdrawal order. The issues to 
| be decided in the penalty, proceed- 


- ing are whether the conditions or | 
practices. cited’ in the withdrawal 
order constitute violations. of man- - 
# datory health or safety. stan dards, 
. and, if so, what assessments | are 8, ; 


. ‘propriate. eae ater 


; — 29, 197 0. 


“ORDER 


- WHEREFORE, pur ae to. ne : 
siuthorit Ly delegated tothe Board by | 
the Secretary: of the Interior (43 
CER 44 (4) Ja: IT. Is. cman 


~ ORDERED: 


(1) That lies Coe in ‘the 7 
7 above- captioned. docket is, MODI- 
- FIED by granting MESA’s motion 
to withdraw, but Bene prejudice 
to the filing of another petition for — 
‘the assessment of civil penalties per- 


| taining to the violations alleged i in 
No. ool ‘LULL, | 


ous Withdrawal’ Order: 
nee dated December 29, 1970; and 
| (2). That the ‘J idpals 


- ae VACATED. 
| | Spoas Doe i 
| Administrative J rude. 
7 ana at eet es ee 


"gan Boma Jes? 
* Cre Administ native J Pudge 


_ DECISIONS oF ee DEPARTMENT OF THE INTERIOR 


“order . on 
¥ acating said Withdr ~ Or der is ” fe 


_ ARMCO STEEL CORPORATION 


3 TRBMA 482. 


“Decided si Deomsiocee 23, I td 


‘ Appeal. by: ‘Mining Taforwonent, and =. 
Safety Administration (MESA): from ee 
- an order of an Administrative Law. 
Judge (Docket No. HOPE 74-57-P, 
et al), dated May. 9, 1974, dismissing a 
ten. Petitions for Assessment of, Civil. | 
Penalty filed by. MESA pursuant to 
section. 109(a) of the Federal Coal — 


- Wine Health and Safety. Act of. 1969 * ee 
We hold, - Stheretons, } that: the | 


Judge erred in. vacating Order’ of s. 
Withdrawal No. 1 LLL, dated. De- oe 


hereinafter “the a ee ek 


“Order amended, 


sige “eh L. Federal Coal Mine Health anil 1 Safety 
-. Act of. 1969: Hearings: Powers of Ad- 
eae ministrative Law Judges ae 
7 Default procedures of 43 CFR 4. 544 ‘for 
failure to appear: ata scheduled prehear- - | 
ing. conference apply: solely to°:a. party. ae 
gainst whom a penalty” is. sought and 
| may, not be invoked againgt:] MESA. ; 


"APPEARANCES: Richard V. Backley, ‘ 
Esq,, Assistant. Solicitor, and Madison 


McCulloch, ‘Esq,, trial Attorney, for 


appellant, ‘Mining’ Enforcement and | 
“Safety Administration; William C.° 
Payne, Esq, for appellee, 2 Armco — - 
Roxpar ine ere 


OPINION BY CHIEF 
“ADMINISTA TIVE JOD on 
“ROGERS. 


me INTERIOR BOARD OF MINE ry 


OPERATI ONS. APPEALS, 


“tthe ‘ten dockets Bonkollaated in *Doeker - é 
No.; HOPE 74-57—P are Docket. Nos: HOPH 


74-57-P, 74-60-P, 74-62-P, 74~72-P, 74-74—. 
P. 74-78-P,: 74-81-P, THAT DP, 
and 74-201-P.. 


. 288 Stat. 742- 804, 30 USC. 58 801-900 te 


(1970). 


(st LD. a 


: ‘T4-168-P, ee 


- Tag 


| Factual ond Pr ocedur al. 
» Back ig? ound 


c= Oni x September 10; 1973, a ae 
ite Enforcement: and Safety Ad- 
 “Ininistration.. (MESA) ' filed with’ 
the Office of Hearings and Appeals 
: the ten Petitions for Assessment. “of 
- Civil Penalty’ involved in this. ap-" 
7 Steel Corporation — 
(Armco) filed answers to the Peti- 
tions for Assessment’ on October 9, 
_. 1978. By Order, dated March 25, 
-. 1974, the Administr ative Law J udge 
— (d udge) “scheduled © apr ehearing:. 
conference in each- of the ten cases: 
for April: 23, 1974. On April 16, - 
1974, MESA’ filed : a motion for con~ 
tinuance.of the conference. ini one) a1 
of .the ‘ten : dockets, which. motion is 
| - denied by. the Jtidge on: April 
, 1974. The Judge held the pre- 
ending conference on “April: 23;) 
1974, and, since MESA did: not ap- | 
pear; the J udge issued. an:order on: 
April 23,1974, requiring MESA. to OR. 
show | cause. why. it. should: not: be ge 4 
held: in default: and the cases. dis. | 
“missed: for. lack. of. prosecution. On 
- Apr il 25, 1974, MESA filed a motion; 
- for extension. of ‘time’to respond to 
the show cause order.:On. April: 29, 
1974, Armco filed a: statement:with. 
the Judge stating that it. did. not:de-. 
‘siré. dismissal. of, the. cases because: 
| MESA failed:to attend the prehear- 
_: ing: conference and. that it “takes no 
- position on owhether this: tribunal. 
under. the circumstances: has. the | 
power and the grounds for dismiss- 


peal. ~ Armco- 


. ing the:cases.” Further, Arméo con- 


. eluded “that it should not seck' dis 


-. mnissal of the cases * * *,? and urged 


et ae “ARMCO. STEEL! CORPORATION 
a December 28, A974 


a 


oe the J udge. to 7 ‘thie’ ‘parties He 
: consummate the settlement and pro- 
- ceed to hearing on. the unsettled als 
| leged. ‘Violations, The ‘motion bye 
MESA ‘for extension of time was. 
. denied i in the J udge’ Ss Order of May 
-9,.1974, in which he also dismissed: 


all ten. dockets due to MESA’s ide- : 


fault. at the prehearing confer ence. 


MESA filed a timely } Notice of. 
Appeal. and. brief. with this Board — 


contending that the J udge lacked — 
authority. to dismiss the above Peti- 

tions for Assessment pursuant to ~ 
the procedure set forth in 43. CFR 
4 544 and that the J fudge acted i inan 


“arbitre ary and capricious manner” - 
in dismissing these. cases. Ar mco did 


Ls sswe , Presented 


Whether the J udge had aiboae ; 
to subject MESA to the default’ pro- 
cedure set ia in 8 pes a boa. , 


| Discussion’: 


The brief filed by MESA s sets on 
a on onological review of the. events: 


| leading up to the J udge’ S order dis-. 

: missing the petition for assessment on 
— of civil penalty. In sum. it shows.a | 
series - ‘of | misunderstandings » and. | 
is general lack of communication -be- 
tween. counsel. for MESA and-the 


~ Judge. Events ‘culminated with the. : 
failure of MESA counsel to attend | 

the pri ehearing conference. The rea- 
sons given for. failure to attend. LG, i 
Cor ding to- MES.A’s brief, were the 
illness of counsel, his. belief that: all. 
cases had been settled and his belief, 


that his motion to continue the pre: 


 * penalty. 


tte beara ing conference haa besn grant: | 
o> ede (when in fact it Had been 
ae denied). ‘Following the. failure of 
MESA counsel to “attend the pre- 
ee hearing 
April. 23, 1974, issued an order. di- 
. -reeting™ MESA. to show cause. why - 
> its recorded. default should not be — 


“conference the J udge,. on. 


--peaffir med. and the case dismissed for 


Tack of prosecution. 


His. “apparent” that. mend 


on standings and general. Jack of com- Z 


a munication © -between.. counsel » for. 
rae MESA. and the J udge are largely 
: responsible 4 for the actions resulting» 


eA in this- appeal. We can understand 
the fr ustration. of the J udge, after’ ; 


“having called a prehearing confer- 
ence and while trying to expedite 


when counsel for MESA failed to 


_appear apparently without advis- 


ing either thé Judge or.counsel for 
the respondent of his intention not 


_ to‘appear. 


Never theless, we are : ean ee 


witha challenge: to the authority of . 


_ the Judge to hold MESA in default 
under 43° CFR 4.544’ and dismiss 


_ these petitions for assessment of 


civil penalty, apparently with prej- 
udice. | 
‘Tn United States Et ie Coinpaniis 


ne 2 IBMA 315, 321, 80 LD. 739, 742, 
© 1978-1974 ‘OSHD 


par. 16,954 
tes (197 3), the. Board. stated in 1 perti- 
ae nent, part: en 


In this, as in apiher matters aorintteed 


28 to the sound discretion of the J udges and 
ah A of this. Board, we must act with caution . 
in. order to. avoid abuse of. our: delegated 
authority. ‘We may: fill in. the interstices . 
- of. a: regulation, but. we must, avy oid in- 


"DECISIONS. or THE. DEPARTMENT. OF THE INTERIOR, 


assessment pr oceedings; : 


ieiectaand + while are in ‘reality amend- . 
ments and amount to rulemaking. * Tr 

rn Kings Siation Cou: Cor por ‘as nS 
“tion, 2 BMA 291, 80 ILD. 711, 1973— 


1974 OSHD par. 16, 879, (1973), we 
ruled it would be improper to per... 
mit a J udge toe. lift the default deci- — 


-sion powers of 43 CFR 4.544 out of 
context and combine them with — 
 sumnary decision powers of 43 ae 
CFR 4,590. In that, case, we con-. 

cluded that the Secretary’ s delega- 


tion of author ity in.43.CER 4. 1(4);. a 


| even when eonsidered:i in if ght « of the 2 = 
provisions of 43: CFR 4.505, did nf “ — 


allow such action. | | 7 
- Inthe instant. case, the J iad: fais : 
aicappiied the. default: procedures. 


of 43: CFR 4.544, which relate sole- | 
ly to the respondent.in a penalty - 
proceeding. The “Assessment of 
Civil Penalties” section.of the reg- 
ulations. 43 OFR 4,541 makes clear 


that the term: “respondent” refers 
only to the party ‘against. whom | a: 
pe is sought: | oe 

Section 109(a) of the ‘Ket. pro- | 
vides that where a violation of the 


“Act is established; a penalty must 


be assessed. In the instant case, - 
MESA. filed Petitions’ for Assess= | 
ment which Armco’ answered. Due 


to the) udge’s Sg dismissal. of these 


Petitions for” Assessment, prior to | 


hearing and decision on the merits, 
the question of whether a violation 

— occurred is: unanswered. Tf, in fact; - 
a-violation did oceur, the J wade; by: 


dismissing. these. cases, “would . be . 


violating. ‘the: Act’s mandate of as- ae 
sessing . Penalties when violations oo 


occur. 


ISL L De — 


Ma ica, 


We: showld ida: that” under ‘the 
provisions of section’ 109(a) of the 


Act and the Secretary’ Ss ‘procedures. _ 
thereunder the’ hearing process isa” 
right afforded to’ a’ party against 
_ whom a penalty 1 is ‘sought. So onthe 

one hand ‘we have the Cong oressional 
2 mandate to the Secretary to assess oe 
eivil penalties ¢ and on the other hand. Davip » Doki, 
the statutory right of opportunity. 
for public hearing granted to the. , 

party charged. To permit default by = . 

MESA would. not only be inconsist- - 

ent with’ such Congressional man- 3 
date but would frustrate the right. ° 


| : KAISER. STEEL. CORPORATION — 
December 24, 1974 


‘tions: for assessment: of civil penal eo 
ties involved herein, site Pere ork! 


WC E. ‘Roannai, Fees: ie 
0 hie i Administrative ad Fudge. 


‘ Te CONCUR + 


Administrative J tide. 
_ KAISER STEEL CORPORATION : 


y IBMA Te ie ee 
Decided December 2h, 192 


. of the’ person” charged to. a public -— 


hearing where he so ‘desires. 


Since the published regulations of | 
the Secretary clearly set. forth: pro- | 
cedures for default in penalty: pro- .. | 
ceedings it follows that. the author- 
ity of the J udge was intended to be. 
limited and_ pr oscribed | thereby. 7 
Thus we have no alternative but to 
find that: under:the circumstances of © 
this case:the J udge did not. abide: by. 
the procedural. regulations. in dis- — 
mussing. these armel assessment | 


N. oe to 


“ORDER. 


> WHEREFORE, pursuant to see 


a The ‘ining Enforcement and Safety | 
"Administration appeals a decision by 
an Administrative Law: q ‘udge : to. the 
extent that it: vacated. thirteen cita-° . 
tions of violations described in Notices - 
and Orders ina ‘section’ 109¢a) pro- | 
ceeding: under .the. Federal Coal Mine | 


Health... and ‘Safety. “Act” of. 1969. 


2 (Docket Nos. below: DENV 73-86-P; : . 
DENV. 73-A6-P;. -DENV 73-89-P.) 


ee, “Affirmed in “part and reversed: in | 
Co PO Se, ok aN 


ay a Federal Coal Mine Health‘and Safety : | 
e. : Act ‘of 1969: Evidence: Sufficiency 


‘Evidence’ Of. individual: accumulations of : 
. coal. dust standing alone will not: support 


aiithonity delegated. to the Board by . 
- the Secretary. of the Interior (43 - 
CFR 4.1(4)), Iv Is HEREBY 
ORDERED that the J udge’ 's.order _ 
Sia and was generally maintained. 
inthe -above- captioned ‘case “TS 27 
= AMENDED to specify that the dis- 
. mhissal is’ without. prejudice to the. 


f as rafling: by MESA of the ten. pee 


a charge that the operator ‘failed to estab- 7 


lish ‘and. maintain a regular cleanup pro- - 


gram, : particularly. where’ ‘there: is evi- 
dence that: a. cleanup program . existed de 


2: Federal Coal Mine Health aia: a Safety . 
OA ot of: 1969: Mandatory airs Stand- ee : 
ards: Generally ae : 


DECISIONS - 


“748 


“where the operator's piplevenn’ test the 


~ roof as provided by 30 CFR 75.205 there 
. is no. violation of that section. a 


a . 3, Federal Coal Mine Health oad Safety 
 Act-of 1969: Evidence: Sufficiency 


fg Alleged violations of. “permissibility”: Tre- 
 quir ements of electric. face equipment are 
established where conditions described as 


: violations are obviously in. deviation of, 
or eontrary to, specifically promulgated 


-“permissibility” aera in 30 CFR - 


. Part 18.. 


4, Federal Coal Mine Health daa Safety | 
Act of 1969: Mandatory Safety | Stand- os 


~~ ards: Generally — 


A return. air course, ‘in _ which he ‘oper-. 
7 ator’ Ss. employees work. and travel is an 
2% “active” working”. 
ee (g) (4). and for that reason subject ™ to 
80° CFR: 75.400 (section * 304(a)' of the 


under . 80 CFR. 


os Act) proscribing: -aceumulations of: coal 


materials ‘in, “active working S." ” _ 


APPEARANCES: | Gayle E. fae 


ee Esq.,. for appellant, Mining. Enforce- 
. ment. “and ‘Safety Administration; : 
oo Ww. Ate ‘Lindgren,’ Esq. for’ appellee 
| Kaiser Steel Corporation... os eee 


OPERA ig 0 Mis APPEALS. 


* Background 


_ On a ance: , August i7, Octobe a. 
aaa 30, 1972, ‘Kaiser Steel Corpora- : 
— tion (Kaiser) filed petitions pursu- © 


cae ant: to 43. CFR: 4.540 for formal. ad- 


 judication. of. violations alleged in 


notices and orders. issued © ‘by. the 


a Mining» Enforcement and Safety 
_ Administration v MES A). A hear- 


OF THE DE BPARTMENT 


- Whether . 
| tions of coal dust.will support viola~ 
_ tions of 30 CFR: ve 5 400-2, requiring ae 
4 | _ the establishment and maintenance. 
oH OPINION BY. CHIEF . ADMIN- a 
i ISTRATIVE JUDGE ROGERS a 


. INTERIOR BOARD OF MINE 


~§§ 801-960 (1970). 


OF THE INTERIOR “(8t LDe 


ing on. the petitions. was held’ at | 


Sante. Fe, New. Mexico, on. Febru- 
ary. 7, 8, and 9, 1973. 1 his initial 

| decision, dated. August 7, 197 3, the. i 
_ Administrative Law J udge Ler udge) “ie. 
assessed. penalties 1 in the amount of 
$2,625. for violations of the Federal. ia 
Coal Mine Health and ‘Safety Act 
 (Act).1 He vacated three notices of 
_ violation under Docket: No. DENV a 
73-36-P, nine citations. of viola- — 
tion described i in five orders of with- _ 
cand one notice under 
Docket. No. ‘DENY 73-86-P. The | 
thirteen. vacated, items, all concern- a 
ing Kaiser’s York Canyon No. 1 | 
; Mine, are the: guest of MESA’s ap: | 


5. D : 


peal t to this. Board. | 


drawal, 2 


Timely | briefs. were: filed by h both bh 


| MESA and Kaiser. 


oF dust, loose:.coal and other. combustible. - 


ds ssucs 4 Presented ¢ on, n Appeal 3 


individual. accumula- 


of a cleanup program. ee 
a ee aes 
Whether age testing, 2 as peduuea ‘7 


ay by 30 CFR 7 (5. 205, As 8 complied weigh, | a 


1PL, 91-173, 83 Stat, 742-804, 30 U.S.C. 7 


2The Judge actually. ‘aismissed.: ‘the: orders. . 
in which the: violations were described. We - 


‘point out, however, that the validity of. with- — | 


drawal orders is not in issue in a penalty 


-assessment. proceeding’ under ‘gection.-109. of | 
the Act. Zeigler. Coal. Company,. 2 IBMA 216, 
80° LD. 626, 1973-1974 OSHD par. 16,608 ~ 

The > procedure ° followed | ‘in: this - ins 
stance was: that’ alleged violations giving rise 
to the withdrawal orders were, in effect, also ee 

vacated. 5. 8. : 


(1978); 


i 3 : ies the - operator's. root bolting | 
crew tested: the roof asa matter.of — 
. “routine: oe installation of root 


bolts. ede 2 - a ae, bes 


Wrhathery 4 in. n-addition t to. aucbatii 


a descriptions | of alleged ‘ “Der- 


| ae missibility” : violations’ ‘of electric ° 
face equipment, the dates of manu-— 
facture ofthe equipment: cited must. 


| be established to o' prove such. ‘viola: | 
. ative. 


tions. 


| “Whether a Pou air r course 3 is an. 
2 “ ‘active working” .as. defined: by 30. 
~ _ OFR’ 5. 2(g) (4); and subject: to the ~ 


requirements of 30 CFR. 75 400 


: (section. 304 (a) of the Act),. pro- 
. seribing accumulations of combus- | 
7 of tible materials. | 


| Discussion. 


common issue -will be discussed 
nee hereinafter. under the. appropriate 


7 numeral. 


. he - Sa Re ee ne ane 
. a A : . oo Lee mt oe 
hs mee ow a 
. ee 2 tet Rek 
: * Ons ee ae ; 


“1/18/78, and a CR, 1/13/72 


The text’ of Ss of these Notices i is | 


follows: 


| ‘Float, coal’ dust. was. permitted to ac- 
3 cumulate on. top of the rockdusted sur: 


= face along: the main. conveyor belt cOuEDy: 


: i the 4 left belt drive. 


“KAISER STEEL CORPORATION. 
=. December 24, 1974. 


ee er re 


. Fintey - Coal . Company, ‘et ah; 
(1974). A petition for writ of. certiort was filed ae 
October 4, 1974, with the Supreme Court of — 


: "Float coal” dust was. ‘present i in the: rua 


mediate return air cour se in second north - | 
‘Section | for. ae distance of about 400. feet. gees 

“Tr each case the ‘operator. WAS: 
ae clianged with a violation of 30 CFR 
; 0 5. 400-2 which reads j as follows: aa 


A program: ‘for ‘regular cleanup’ and re- 


moval of. accumulations of coal and float _ 
‘coal dusts, loose. coal, and other’ combus- Fe 
tibles ° ‘shall “be: ‘established | and | ain- 

tained, Such. prog rani shall be. ‘dvailable a2 


to: the Bec erary or authorized ere 


th Bead. is: aware: cen ihe- 3 


validity of 30: CFR 75. 400-2 is in 

| question: before the. courts; : how- : 
ever, in view of our disposition of. 
~ this. appeal the validity: or ‘invalid- o13, 
ity of the. regulation _ is. sore no - 

‘moment. and we: en no — | 
‘thereon. a 


We note: first ae ne ie as 


* ited in.the three Notices on appeal : 


= aed allege accumulations - of. float. coal: a 
“Por ae of convenience, thie. dis- | 


+ & - dust in three separate instances and 
i a. cussion which follows is organized 


- Ns were issued on three separate occa~ 
in the same. order as. the above: list- 


‘ing. of the issues. ‘Thus, each. group: 
of. alleged. . violations - having. a 


gions... ‘The. descriptions are. esseli-,, a 
tially. the same: and.the charges: are 
similar if not identical to. charges - 


for violations of: 30. CF TR. 75. 400 


- (section. 304(a)) of the Act. MES A 2 
rests its case upon ae that. the 2 
| accumulations existed... " 


Rote Nos: 4 CR, 18/28/, I OR, Bs 


Tt.is ‘not disputed. that the are a 


| dan: accumulations as described - 
in the Notices actually occurred. At 


the hearing, the MESA. Inspector. | 


Se aa A | ae described the. coal dust, epcumular... 
. Coal float dust was: einneesa ‘to ace 
os “cumulate’ in. the return air course of 2nd 

| section for a distance ‘of. about.100 feet: — 





_8-This regulation was déanied invalid ou 


March 13, 1974,. by :the United States Court ; : 


of Appeals. for the Sixth Circuit in. U.S. 


the United States and pemeneds docket. Num- ve . 


we ber 74-382. 


493. F.2d: 285 - 


£ "DECISIONS OF THE: 


os tions. ich prompted | him to write - - 
> each Notice. He stated that one of 
them. could. have occurred. over a 

7 very short. period of time (Tr. 104). 
—. The inspector. conceded. that Kaiser — : 
“had a cleanup program but thought e 


- +t was not properly main taine d (Tr. o found,- they. shall: be corrected immedi- a 


24, 106). 


ce. _Kaiser’s S mine s sigoribtenident tes- ae 
oe tified at length as to the’ existence, — 

ae characteristics, and: routine: of the | 
_ operator’s cleariup program (Tr. 38; 


108-9, ate) ‘This. eee was : oe 
; : The inspector. testified that ee is oe 


The J udge: ‘hala ‘that’ ‘while: ihe sued this Notice upon observing the © 


| - evidence presented by’: MESA might 


| not refirted:: 


_- have proved violations of 30 CFR ~ 
15,400 it did not prove violations of © 


30 CFR: 75.400-2 as charged. He 


| therefore vacated thé three Notices. : 
[1] We agree, and affirny the | 


‘decision -on “this * point. 


Judge's 


Pr oof of the existence ofaccumula- ~ ? . , a 
Manual For, Underground Mines 


(Manual), the word “operator” i >. 4 
{5.205 should bé'taken to mean thé. — 
-. employes who actually operates the | 


tions of float. coal dust. standing 
~ alone will not support a finding that 
the operator did not havea cleanup 
program, particularly’ where. the 
-evidence'shows the existence of such 
prog Par et ee 7 & oe oe 
Poo els 


. “Nation No.4 WIB, 9/14/71... 


This Notice: alleged. a. violation a 
-380:-CER. 75: 205, in that the operator 


of: the: continuous: mining: machine 


failed to examine.and test the roof, 
face, and ribs-before the. extraction _ 
of coal had started in the belt: entry et 
"Of 5 right. working section... | 
a 80 CER 75.205: merely recites the - 
_ provisions of. section. mond ty of ee 


: : | Act, as follows: 


DEPARTMENT. 


OF: THE INTERIOR 81 2 D: _ 


| WeEe miners are ( epocea to: danger. = 
from’ falls’ of roof, face, and tibs the op- 
erator: shall'examine. and test: the roof; 
- face, and ribs. before: any. work :or- mar *: 

chine is started, and as frequently there-. 
after. as. may be necessary to insure | 
- safety. When dangerous conditions are ts 


ately. 


Ing ay Bld) of the Act, oper 
ator” is, defined as follows: ace 


“Operator” means. any’ owiier, lessee, or Po 
on other “person who. operates, rome or - ~~ 


supervises a coal mine. 


operator of the continuous mining 
~ machine. pulling. out. of one: entry, 
backing. the. machine through. feces 
crosscut, and entering into the face 
‘of the belt. entry, without. first test-_ 


ing the roof, face, and ribs. (Fee 
437). The inspector pointed outthat 
in the Coal Mine Safety Inspection . 


continuous: mining machine.* The . 
inspéctor further testified that he © 
was not present in the entry. in’ ques- . 


_ tion’ before the continuous mining — 
machine came into it ‘and that, 
therefore, the required euumination | | 
could have been made by-either the 
face: ‘boss, section boss. or roof-bolt- 
ing crew without his. (the inspec: > 
tor’s) “knowledge or observation. a 
(Tr. 438-441). The record’ indicates. 
| that the roof-bolting crew had com: ae 
ephe- ius: ‘1971. eaten ‘of. the Manual ee 


: ©7535-2035" root. testing. The word ‘Op- -° 
: erator’ in ‘this: proviitos means the: equipinent oe eS 


states : 


rey <7 aaah Se ae 


= - picted bolting t ihe root: In. nue entry 


4 just prior-to the: inspection: and that — 
thé continuous’ mining ‘Machines — 
had not proceeded beyond the line 
| “of: roof bolting: The asa s mine 
ae stiperinterident, | 
testified: that it: was vais résponsibil- 
~ ity of the roof: ‘bolting’ crew to make 
- the checks required bys séction 75.205 
(Tr. 448). He ( Starkovich) did 
not” personally” observe,” however, 
- whether ‘the ' ‘checks: TT uh 
i made i in this instance. pees | 
Phe Judge’ vacated : this: Notiee 
5 on ‘the ground that the evidence’ pre-— 
ma  Senited’ by’ MBSA’ was ‘insufficient CN tet ges 
—_— prove thatthe “operator”. as definéd ~*° Ge 
in section 3(d) of the Act’ failed to 
-~ make the required tests, é.¢.,that the 
_ - tests" ‘were not’ ‘in: fact: made ave | 
agrees: 


-Starkovich; 


[2]. MESA | argues. ane leas 


tory: as. defined: ime the Inspection 
7 Manual i is. ‘reasonable and.consistent. 


- with the- Acts This: may: well be 


tion personnel. with, guidelines. for ° 
 use-in conducting: inspections pur-— 
~ suant.to the Act.and serves only in- 

es cidentally ‘thepurpose of 'acquaint- 

- ing the industry and others.with the — 
| procedures and guidelines to be used. 
in. the. administration. of the: ‘Act. : 


| hae the ate ae an “offiial agali: 7 
| tion. of. the ‘Secretary. ‘Although’ we. ae | 
ee ‘recognize that copies. of the Manual ~_ ee 


may be in wide circulation i in the in-. 3 
y the: right: hand light on” “the:  ebntinuoue 


- dustry, we do: not believe that.coal mining ‘machine, 


mine operators can properly be held. 
_ to: comply with guidelines. or ampli-_ 
a fications of the: Act not properly | 


“KAISER STEEL: CORPORATION» 
_Decemd er a4, 197 


| 4 as follows: 


| es as. reg ule tone! igual : 
‘pursuant | ther eto. “Nowhere. ‘in the = 
record does.it-appear that, the roof: 
bolting’ crew: assigned - by the mine — 
superintendent: to test: the: roof: was 
: incompetent: ' to‘ do’ so' ‘or ‘that this 

test was not’ performed, as an. inci- | 
-dent:to specific employment require- 
ments by ‘the ‘mine operator: There- 


fore, we find. that the Judge 


properly vacated this Notice on the — 
- ground ‘that it was not proved by a. 
preponderance of the evidence that. 


the mine operator failed to make the 


test — oe 30 OF R i 5. 208. 


Les e . 
wey Laan 
ay 
a oe 4. =? “ re a . ‘< . 
oat Pare a; Cg AE oe Bad DOE Te ene et 
ri Tiassa -. the fay Beg al ar & aos. 
’ oo 


wader aie issue we. del with ie 
conditions alleged to be. violations - 
of 30.CFR 75.503 and. 75. B05: re- 


lating: to “permissibility”. of elec- 


tric ‘face: equipment; described in 


Orders of Withdrawal Nos: TACH — 
6/7/71, g OR 6/22/71, a JHE, 8/9 


however, , the. “Manual is ‘intended ah anil 1 THD. WB fL.. 


le ilyt ide ME a oe 
BR ereanhne wis SA cee “described ay the. MESA’, Bape 1 


~The. eight’ alleged: vidllations aire 


ae som apis’ ae 


‘One’ ‘studboit!: was ‘loose’ on es cover ie 


: plate for: the controls and: the lens was : 
“loose. on the right: Headlight allowing an - 
‘opening in: excess. of - 0.007. inch : -on: the 
ie continuous - “mining machine, ‘in. 1. left 
pgs off three left. .. ‘ 


- OR. 6/2a/tt., 


“Conduit was: ont: ‘properly thstanea® on 


Conduit: was ‘not pr operly installed » on 


; the right traction, motor of No, 4 shuttle . 
| car. | | i | 


ae and » accessories, 7 


762. a. DECISIONS 


1 Jar 8/9/71: 


L aon opening. in. eXcess: of. 007 inch 
was present. ‘in. ‘the step. fange joint of 

. P puny motor No. 5 ‘shuttle car.’ _ 

~ . 2, A lock washer was missing: from:bolt 


of Snaael box No. 5 shuttle car.. 


-8.An. opening in excess. of: .007 inch was: 


present. in step. flange Joint, of conveyor 


ie motor No. 2 shuttle car. 


_ 4. The cable reel of No. 2 


7 2 shuttle car 
a: was not insulated adequately; | 


“es - JHT 1/81/12 


‘Cable side gheeve. [sic] wheel was not 
’ ine operating « condition on..No. 2 sane 
"Car. 


“The two ce 30 OF R 15. - 


| 503 and 75. 505, under. which Kaiser 


: was cited, » provide, rempectively, ‘as 
7 follows ; 


[503]. The: ‘operator oe es ‘coal mine © 


a shall. maintain in permissible condition 
~ all electric: face equipment required by 
secs. 75. 500, 5: 501, 75. 504 to. be. per- 


E missible. which is taken: into or used inby . 


the. last open -crosscut of any: such mine. 
[505]: Any, coal, mine. which, prior: to 


| “March: 30, 1970, was classed. gassy under 
_ any provision: of law and was required. to. 
use permissible electric: face: equipment: 


cand, to. maintain: such equipment ina per- 
‘missible: ‘condition shall’ continue - to use 


such) equipment ‘and to maintain such 


ie equipment in. such, condition. 


.: “Permissible”. as applied to elec 
trie face equipment, is-defined in 30 


| — 5. 2 (1). as follows: . 


| ee ee all ‘electrically | operated’ equip- 
‘ment. taken into or used’ ‘Anby'’ the last 
“open. erosscut . of an: entry or a room of 
any. coal mine the. electrical parts of 
: _ which, including, but not limited to, asso- . 


ciated electrical . equipment, components, 
are designed, 


structed, and installed, in. accordance 


a with the specifications, of the Secretary, 
i. to assure that such equipment ‘will not 
ease: a mine explosion or mine fire, aud : 


OF THE DEPARTMENT - OF “THE INTERIOR 


_ March 30, 1973.,. 


cons 


Ist. LD, 


a the other - Features of which are designed 7 
and! constructed; in accordance’ with the — 7 
Specifications: of the ‘Sécretary, to prevent, 


to the gr eatest extent possible, other acci. é 


dents in the use of such equipment ; eee, es 


In. vacating. the above-listed. eight’ ‘ 


: alleged violations, the Judge relied. - 


on. 80 CER. 75.506 in which Sched- - 


ule 2G. is. “incorporated . by- refer- _ 
ence.® The J udge found that in ab- 
sence of evidence as. to the date of — 


manufacture of ‘the equipment. in 


question, he could not determine 
which, if any, of the four: schedules — z 
set forth the applicable permissibil- pee 
ity standards. Consequently, he con- 
cluded. that: ‘the. violations. alleged. 
in, the: four Orders had: not. been 3 


proved, -and:should be vacated. 


“It-is: ‘MESA’s: position that: Bu: - 
reail of Mines Schedule 2G, referred 


to in. 30 CFR 45. 506, contains. the 


‘5 Use of the jean “permissibility,” defined a 


above, ‘recurs throughout’ ‘30: CFR 75. 500. 
—. $30 CER 75. 506 provides: in. part: 


"(aye Blectric-driven: mine Pere and 


accessories manufactured on:or after March |. _ 
30,1973, .-will be ‘permissible | electric | face 


equipment only (1) if they are. fabricated, = 


assembled, ‘or built under an: approval, or:any | _ 


extension . thereof, ‘issued by the. Bureau ‘of 
Mines or: the Mining: Enforcemént and Safety’ a 
Administration... -in- accordance’ “with, schedule . 
2G, or. any. subsequent: Bureau. of -Mines. sched- : 
‘ule . promulgated’ by ° the - ‘Secretary — after 


March: 30,1970, which: amends,-modifies,:dr 
supersedes the permissibility, requirements of 


schedule 2G, and (2)' it they are. maintained | 
in-.a.-permissible: “éoudition. . 
““(b) Except .as provided. ‘in Giierep (c) . 


of this sec. 75.506: electric-driven: ‘mine equip=, 


ment and accessories ‘manufactured . ‘prior. ‘to 
will be. permissible: electric. . 
face’ equipment. (1) “if ‘they: were fabricated, . 


. assembled or’ built ‘under.-an. approval, or: any 


extension thereof, issued by. the Bureau of 


' Mines‘in. accordance with thie: ‘schedules set 
forth. below,, and (2). if’ they: (are. maintained wares 


in a permissible condition. ee Vg 
“Bureau: of: Mines” Schedule 2D; ee “93; ; 


1936; Bureau. of Mines. Schedule. 2E,. Febru- an 
_ ary ib, 1945; Bureau: of. Mines Schedule oF,. 
, August 38,1955; Bureau’ of Mines oa 2G, 


March. 19, 1968. - 


«tions: 


| at one 


ae ita ‘appllcabls’ to: the equipment 
here cited for permissibility. viola- 
asserts. that 
oes Schedule 2G was in evidence at the 
hearing, is set forth in 30 CFR 18, 


‘MESA © also. 


and that in the case of. equipment 


manufactured prior to the -date 
upon: which Schedule’ OG became 
applicable, the burden is on the. op- | 
erator to show that Schedule 2G - 


: : : 7 applicable. 


decision. should: be affirmed on the 


ground that MESA failed. to show 
— howt the cited. conditions were in: “Vl0- 
-.. lation of any mandatory: health or 
safety standard ‘at the time the al~ | 
— leged citations were issued. a 
_ . [8] For reasons. which. fallow: we | 
think that, the described permissibil- 
ity: violations _ were proved by - 

_ MESA and must be reinstated. ‘Sec- 
tions 75.503 and.75.505. require that. - 
electric face: equipment be. permis- 
_ sible.and maintained in permissible 


: condition. Under subsection (a). of 


section... % 5.506. -_permissibility - de- 
pends, on two items: (1) the equip- | 

- ment: oust. have. been. built-accord- 
ing to. Schedule : 2G or ‘modification 
thereof; and (2). it: must. be ‘main- 


tained according to such schedule 


. .or, modification. Schedule 2G. con- 
| tains: the ‘substantive prerequisites 
OF permissibility for. -various. elec- . 
- trie-driven mine equipment and ac-) 
cessories, (Schedule. 2G 1s. identical 
_ to 30.CFR Part 18 and: appeared .j in. 


; the Federal- Register. on. March. 19, 
~ 1968, Vol. 38, No. 54.)° 0 


a: 2 _ KAISER STEEL _ CORPORATION, 
| — December 24,1974 | 


ae 


ment’ as to ts: vintage. or data ‘of © 


manufacture. Rather, these specifi-_ : 


cations are applicable generally to: 


ROR ‘electrically » operated | machines 


-and: acessories intended for: use in ‘gassy 
mines: or tunnels, wee a | 


‘Therefore, we. find the ‘Schedule. 2G. . 


is the. docutnent: containing the 


Secretary’s published specifications 


_ looking toward assurance that elec-_ 


Ss trie face equipment and accessories _ 
Kaiser Seas that: the’ J udge Ss 


will not cause a mine ‘explosion or | 
mine fire.? We note, for example, — 


. that Appendix. Ir of Schedule 2G 
7 lists various conditions which must 
_ be satisfied to retain: permissibility | 


or safety equipment. ‘One of ‘these 
conditions is that. “all bolts, nuts, — 


screws, and other: imeans of fasten- 
ing and also threaded: covers, shall 
‘beim place, properly: tightened and ©» 
secured. ” A failure of this condition =. 


was’ cited in Order. No. 1 ACH, 


6/7/73. Appendix a also. includes” : 


diagrams of various joints for ex- 


plosion-proof enclosures and con- 
“duit entrance’ 
panied by critical. maximum, mini- 
. mum, ‘and radial. clearaiices. Thus, 3 
a maximum. clearance of 0.006 — 
inches i is shown for the type of joint 
cited as being in violation in Order: 
No. T JHT, 8/9/TL, for having an 
opening in excess of 0. 007 inches. © i 
Sunilarly, the. necessity for lock — 


assemblies accom-: . 


washers, proper insulation, protec- 
tion of ‘cable and’ wirng -from — 


“ mechanical damage, are specifically , 
‘provided for in Schedule 2G, e9.; 
: 7 headlights are governed by 30 CFR © 
“hsp A study of ‘Schedule 2G indie 

a cates that. the specifications | ‘con-- 
= tained therein do. not govern eqs: 


18.46, subsection Reeds of which ae . a 


130 CFR 18.1. 


8 30 CFR 75. 21). 


fees that they be. re as. Or. 
cand: sub-. 
-séction..(e).-reqtires: that: the. maxi; 
mum. deviation between lens and | 
gasket contact. surface be. nO. greater 


. plosion-proot | enclosures, 


- than, 0.002 inches. 


z+ [8]. In view of the foregoing, we 
es cae Kaiser's contention. that. in- 7 
ae sufficient. descriptions. of. conditions , 
| or. practices. alleged. to. constitute 3 
— violations. of, ‘mandatory. health. or 
- safety: standards were not. provided. . 
is without. merit. The violations, as. 


| cited and described in. writing were, 
2 amplified by the testimony o 
inspectors. 


| 2, While it: is true that, specific require- 
: ments of, Schedule. 2G. could have 


been more, effectively made, part: Of. 
the record, we: cannot disregard. its 
~ provisions or ignore. the occurrence 
_ of the conditions’ found and known, 


~ to. be: permissibility. violations. No 


—. showing has been made. by. Kaiser ; 
that Schedule 2G did not. govern its . 
7 equipment,. or that. other “specifica. ; 
_ tions were applicable. We: éonelude, 
therefore, that, the conditions .de- 


scribed in. these. Orders: were viola- 


penilties. must: be assessed , therefor. | 
In determining the. amount.of a 


the Act. requires that six criteria. be, 


; considered : (1) the history of pre: 
_(2) the appro: 


a vious: violations; . 


. of the “operator's S “business; :(@) the 


- ? Although | Schedule. 2G. was “eed. ‘at ‘the ; | 
hearing it. was not formally, introdueed Anto. | 


. EMGeee: Ae 


DECISIONS OF THE ‘DEPARTMENT 


of the 7 
= One of the. inspectors. aa 
referred to. Appendix. TI of Sched-._ 

‘ule. 2G. to. illustrate bis. testimony.® - 


OF THE INTERIOR | ‘(81 LD. 


zd ee of, ie operator; (4): the z 
effect. of the: penalty on the opera; 
tor’s ability. to, continue-in business; ice: 
(5) the. gravity, of, the. violation ;  . 
and : £6) the operator’s.g eood faith ae 
a attempting ‘to achieve saagl oR | 


pliance.., : i oe 
_ As. to ert oes (. (2), 4). 


ae (8), above; we.adopt herein the. 


findings of the Administrative Law. 
J udge. With exception | of one: viola-) 


_ tion. not. lere-in issue, -we-find.the 
operator. demonstrated. good.faith. — 

. in-achieving compliance: hee noti-. = 
fication..of. the: alleged. violations... 


Negligence and. gravity. will be. con-:° 


sidered hereinafter :in;-connection —_ 
avith discussion of. each. of ihe indix’ cae 
| vidual violations. . : : 


“Order No, LAOH, enim | 
(Lode studbolt, on ‘cover’ lies - 


ahd loose headlight Tens.) ‘The’ ‘in . . 
spector: testified that these. condi-’ | 


tioris’ could * cause™ ‘explosions ae 


| methane were” tO enter the éontrol 


compartment Or headlight enclosuré ; 
CT, 218). ‘Our review indicates that. 
proper. maintenance 


find’ that these iwo- violations posed > 
potentially : serious -hazards and that’. 
the’ ‘operator ‘was’ negligent j in allow. 
It; 0 1 vf . ing them to’oceui. A. penalty of $100. 
av, Penal Yp section J 9.2) ( )ot as’ agséesed_ for each; the loose stud: 
bolt‘and loose Headlight lens. ( Total : 


assessment for the two violitions — 


cited | in this Order-—$200, a 
Order. No.8 OR, 6/28/11, 


“(Tyi6 instances of improperly ‘ i 
stalled | “conduit. ye “The | eee ee 


procedures. ae 
would” Have: disclosed the existerice | 


tions, of permissibility. requirements * of these conditions. Therefors’ “we 


AS set forth i in Schedule 2G, and that. 


in : testified that: thee occurrence a these. 
a. conditions, due to. lack: of mainte- ; 
nance, demonstrated negligence. on 
the, part, of the. operator” Chr, 265). s 


He indicated that a possible, result, 


| result . of the. ‘operator's. negligent 


es maintenance and were of a poten-— 
tially. serious nature, A. penalty, of 
- $75, is assessed for each. instance of 
ss improperly. installed..conduit.. (To- 


tal assessment for the two polions 
oe ines mM. this Order—$150, ie 


Order Wo. 1JHE, 8/9/71 


oRAISER. ‘STRRD 
Ene December 2h, 1974 


‘CORPORATION | 


dane Seale ae repealed, oe | 
existence: of, these, conditions. and. 
that the operator. was negligent in 


allowing: these- violations | to. oceur. 


: _ A. penalty of, $100 Is: sassessed. for ~ 
OE, such. conditions might be that ae 


; 7 tal assessment for, the two. stepr 
‘one, were. ‘to: - develop) . ae shoot 
out. into the. mine. atmosphere. and. 
ignite. coal. dust. (Pe. 267). It: ap- 
pears,,- however, ‘from. the - entire. 
. testimony. of the. inspector. that.the 
chance. of an. ignition as.a result, of 
ee? these: conditions ‘would be. somewhat, 
~ remote. (Tr. OF (24), We. conclude. 


be 


each, nonpermissible.. opening. (Tox | 


flange joint violations—$200. )e 


—(b) The ‘inspector: ‘testified ‘that 


“the: absence of a lock ‘washer might _ 
allow the bolt to work loose faster, 
given the vibration of the machine. : 
: than if a lock washer were provided. ‘_ 
| He. indicated , however, that the bolt : 


fea - was in. place (abe 810). No: precise 
: ~ that. these violations ‘occurred. AS a 


testiniony ¢ as ‘to. the existence of | an. 


electrical hazard was presented. “We . 
conclude that the. operator was neg * 
‘gent in failing to. have the lock - 


washer installed, since. ‘he knew or | Re 
should have inown that: it. was Te . 


1s quired, but that its. absence, i in ‘this : 
fae e particular instance, was a Thonseri- — 
i “ous violation, (A penalty of $25 is. : 


; ~ assessed for this violation, yo 


(Bevo nonpermissible openings: IDs. 
. missing lock 
eo washer, tmproperly insulated cable. 
o reel. - | . | 
S (a) “Asto thé two nonperimissible : 
a ‘openings in step- Hange: joints, the. ¢ 
| testified’ | that flames, © 
caused. by: a possible electric: short, : 


- step: flange joints,» 


Inspector * 


could shoot: out into the’ mine atmos- 
phere and: an explosion might: Te+ 


| ida. us 5 to. find tae awe nonpermis- 
aa sible. openings: were.of.a serious na- 
at ture; that proper maintenance "Bio: 


57 2-86 67-156 


7 c). As. to, the. cable. reel, ‘the: cg 


: spector testified, that. a portion. Of: 
the. fiberglass. insulation ‘separating a 
_ the reel from. contact with the cable — 
shad broken. away. He indicated that ~ 


was i the possible. eee of thé 


" equipment and electrocution of the 
equipment operator. The possibility 


_ of energization, however, would ap- 
sult (Tr. 306, 311, 281). He felt that: - 


_ the. operator. was negligent in. not. 
_ being aware-of these:conditions, or 
oo: failing to use sufficient pee 


pear to be somewhat remote since - 
a portion of cable insulation would 


have'to be: missing and ‘the uninsu- 


| Tated- portion -of cable: would: lave | 

~ to come into’ contact ‘with the anin- 

~ sulated: part of the: reel::(Tre: 313; — 
322). The inspector also stated that 

‘ the: conditions’ occurred through © 


DECISIONS OF THE: 


DEPARTMENT (OF THE, INTERIOR ‘: 


Saeanal wear and tear. (Tr. 318). In 


7 the: absence of testimony on negli- 


_ gence we find that the operator was 


= not negligent, and further find, be-. 
 gause of the: remoteness of: bases d, 
i that. the violation. was not. serious. ms 
 # penalty of $20:3 is assessed. (Total 


Order Wo. 1JHT, 1/90/71 


| ~ (Cable guide. eee wheel ot in 1 
| operating « condition.) The inspector 


"testified that this wheel, over which . 


the trailing. cable travels; was caked : 
with mud.and would not turn G bie 
286). He explained. that. the hazard 
created was that the ‘cable. more. 
7 easily a vul d be severe d when sub-_ : violation of this regulation was not 

jected to stress (Tr. 987) , and that. 


; an energized cable, ee severed, could: 


create electrical: arcs and mine fires: 


He stated that. the nonfunctioning. 


sheave Was . easily” observable and 


that. the ‘operator 


checked ite prior to. “putting ‘the: 
iS required. to work or travel. 


: equipment in motion’ (Tr. 288). We 


could have cf 


“182 LD. _ 


course from 5 right. seetiol to: the fan, a 


‘distance of about. 14, 200] feet: ai tke 


The condition was ‘abated. approxi.” a 
“mately 314° hours after the’ Order — 7 
was issued and the Order then ters .. 
_minated.' or, aa 
j 2 Ee inspector. testified: ‘that the st 
- assessment, for this. Se aa ). float. coal dust extended 4,200 feet’ ~ 

| from five right section “all the way 
- to the fan” (Tr. 233). He could not 
“say how thick’ the dust was but in- 
dicated ‘it was “absolutely” black” thx 
for about 500: or 600 feet. (Tr. 234). me 


» Noting that 30° CFR 75. 400 pro- 


‘ scribes pennitting accumulations of 
combustible materials in 


“active 
workings,” the Judge found that ae 


proved because: it “had not been. 
Shown that the return alr. course 
was: an “active working” within the . 
definition of 30° CFR %. 52(8) (4). ie 


The definition. states: 


=: “Active workings” means ; any 7 place in’ 


“a coal: mine where, miners: are normally 


- find that the hazard: posed by this - 


: condition was, serious, that the op: 
| ‘Inown of the — 
condition and was therefore negli- ys 
gent in permitting it to exist. (A. 


penalty of aie 1s s assessed. for ea ing” ’ subject to the. s reauitemente:¢ of 


~ erator® “should. have 


violation. De 


| “ Orden raf Ww rithdr aoa No. 1 OR, 
(6/82/71 ea 


| “This. oo issued: <n me 
: section 104(a) of: the Act, Aeseribedt 


the. following. condition : 


‘Tt is: ‘MESA’s position that the 


oper ator’ 3: employees were required 
to work: and. travel in ‘the return alr 


course ‘and that, the return air course : 


is for ‘that: reason al “active. work- | 


30 CFR 75.400. 


Na 


1 [4]. We held. in. “Mia: Consbions : a 
7 Coat and Coke Company, 1. IBMA pra 

. . 250, 79. T.D.. ‘736..(1972), that. an 
entry was: an “active working” and 

- therefore. subj ect. ‘to “the” require: 

ments of: section 75.400. This hold: 

ae vit ing “was, 5 based on | the finding that age 
” Dangerous: quantities of float: coal. aust ie } | | _ 


= ee permitted to: accumulate on. top of 
jen rock dust in. the, return air | 


10 The order erronestsiy stated tlie  alstanee’ | 


to be 42,000. feet. : 


_ a miners. ‘were  reularly: required to. 
go into: the entry for the purpose. of 
= inspecting a high voltage cable. The — 
entry, in that case, was thus a place 
x of normal: work and. travel for the 
ca opérator’ S employees. In the instant | 
ease, the: testimony of the inspector ~ 
.. that. the operator was required to_ 
"bed inspect. the air return:twice a day 


-. (Tr. 238) is unrefuted. In addition, 


| Mr Starkovich, Kaiser’ 's Mine Su- 
| perintendent, testified, ‘with refer- 


- ence to the cleanup program, that 


7 trickle dusters. were. kept.in air re- 
 turns-and that these returns. were. 
nab _rock-dusted. twice a week. We: de-_ 
—.. duce. from. this that employees were 
Sac normally © required to work and . 
travel in the return air cour Se. Con- 
o sequently,” we hold that ‘the aur re- 
_. turn course-in question was ali “S0- 
_- tive working” subject to the requir e+ 
“iments of 80 CFR 75.400.. : 
_ Kaiser further contends, Nomevck ; 
that a “dangerous accumulation” an 
~. float coal dust in, ‘the return air. 
course “was not proved in. that no 
-  ehemical analysis of the dust was. 
an ~ made. Tn support of this contention. | 
i - Kaiser relies on: a letter sent to the. 
— operator by a Bureau of Mines of- 
ficial in response :to- the operator’ g 
_ request: for clarification .as,to what 
ov constituted. a. dangerous: accumula- 
tion of float coal dust. The request _ 
was made in a letter; dated Septem- 
ber 14; 1971,- by ‘the: operator’s su-. 
_ perintendent. of. Raton-Coal. Mines,» 
ip Mr. ED. Moore.* ii ‘The. reply, dated. 
- . Novernber 15; 1971, by, Mr. John W: 
a Craviford,, “Acting Assistant, Diree- 


| ae; ety 1 Exhibit P22. 


“. ER SISER STEEL. ‘CORPORATION: ie 
. December 24, 1974 


tor of Coal Mine Health and Safe- : 


| ty’ 12 states: in pertinent part: 


my .e daucérous. accumulation. of float’ coal . 


dust would be any: accumulation of float a 
dust in which the incombustible content, | 
Was. less than 80 percent. “At present the _ 


only way to determine accurately the ade- _ 


 quacy.of the: incombustible is by. chemical a 


analysis of the dust. 


Kaiser contends: that. this’ is ein - 


reason why the Judge’s decision . 
vacating this citation. should. bes : 


affirmed. et . 
[4]. As to Kaiser S ‘oreamant that 7 


8 Ses adournatadion, of float. 


coal dust was not proved by. MESA - 
by chemical analysis, and its reli- — 
ance on the aforequoted. paragraph ee 
of Mr. Crawford’s letter, we note — 


first that. Mr. Crawford’s. definition = 
given .to 7 
Kaiser more.than. two months: after ea 


or interpretation was_ 


the citation-in the withdrawal order’ 
here in question was, issued. There- 
fore, Mr. Crawford’s interpretation. : 


could. not have been relied. pon, bye, 


a7 Cea ee 


time the adleged vielen oceurned: s 


Furthermore, we do not believe that 


the Crawford letter was intended. to. 7 


be. taken’_as anything more than a 
--definition: of the word: “dangerous” a. 


and thus is unrelated to the’ precise : 
question and: condition here in- _ 
volved; .é., ‘the cited: violation ‘of - 
75.400: (section 804(a) of the Act). _ 
From our review of the’ record, we 


find that a violation of section 304 


(a) of the Act (30° CFR 75.400) did 
occur. This.is in: keeping with our | 


holding in Goal’ Processing Corpo. 
ration,. 2 TBMA. 336, 80° ED. oe 


a Bxhibit PB 4. 


ae 


ae 
‘ “tore-t974 | “OSHD | par... 


| and. Regulations. ‘The ihstant: case 


that a:violation of 30 CER: 


| thie Act. coe 

With’ respect to ‘the’ criteria of 
negligence and gtavity of the: viola- 
tion, we find that, since the. operator 
was ‘required to and did, in’ fact, 


inspect 4 the area regularly, he should | a 
~ have known .of the existence of the 
accumulations, and thus. was negli- | 


gent] in permitting the violation. to 
~ occur. We. find, also that, the yiola- 


tion did involve a serious ‘element, of | 
- gravity . in. that, 2. possibility « of 4 igs ~~ 
~ nition: of the: float:,coal, dust, in. the oa | 
air return’ was. “present. (kee 28 


989). A: ‘civil penalty:of: ee is: ass | 
ae - TBOA-t015-1-74.. 


Decided: December 26, eae | 


. -14-06-200-7096a, 
-.0’Neill Fotebay Pumping Plant Water eo 
: System, Modification and‘Slope Protec- .  — 
.. tion, ‘San ‘Luis: Unit, Central. gee ‘ . E 

» Project, California, Specifications. No. — 
2000-855, Bureau. of Reclamation. Be oe ae 


— for. this Violation. 


ORDER | 


: -WHEREF ORE, pursiant to tee 
= authority. delegated. to..the Board : 
by the Secretary of the ‘Interior (4B 
Bos 4, 14) oe) ITS: 1: HBR: 


“DECISIONS oF THE) ‘DEPARTMENT. OF. THE 
“16 978 
(1973) © ‘that. a “visual observation 


7 will support. a finding ofa violation. - 
of the aforécited sections’ ‘of the:Act 


1 ACH, ‘Tune 7, dori 


| i CONCUR: 


| Dayin Toa ean 


car ae Cotitraot ° 


INTERIOR. et L D: 


4 ORDERED that the decision with 4 ‘ = 
‘respect to: : : Ler ne ee 
“1. Notice. Nos. 1. CR; “9/98/r be ae 
> OR, 1/12/72, L CR, 1/18/72, and. 40 ae 
| / WIB,9/14/71IS AFFIRMED; 
pe Galike. ‘that, “presented tous in .. 
Hall: Coal: Company, - Ine, 1 IBMA | 
-115;-79- TD: 668, 1971-1978 OSHD. 
: “par. 15,380. (1972); which involved 
-- a-violation:of section. 304¢d) of thé — 
 Act,and -wherein-we held that:a- 
meré visual observation was not suf: 
~ ficient to support a. finding of -viola- ties as follows: 
tion: of: that: subsection without’ the 
rs taking: of. sdmples~ and. analysis | 
thereof. We-.conclude, therefore; 
15.400 
 did,:in fact, occur in an active work- 
ing: and that’ a:penalty should be 
assessed. ‘under’ section 109 — Ke, a 


ae Order Nos. =, ACH, 6/T/T1, 2 


CR, 6/22,/ Th, 1JHT, 8/9/71, 1JHT, ae 
5/28/T1,.and.l OR, 6/22/7LI8: RE- 
VERSED, andthe violations -givi 
ing rise. to: these: C Orders: ‘ARE RE: — 
IN STATED with associated ‘reas a 


—.2°6R; ‘Stine 23)- NOTH 2 ABO 
1 SHIT, August 9; 19712 dG a, as 
1.JHT;; July .27, “Wits ea techs 41 200 23% 
1,0R, Jime,22, 1971. fo 1002+ 

” Total ue ieee finer - 895 | 


Apr IS. FURTHER ORDERED, 


that, Kaiser: Steel. Corporation., pay - | 
_. the’penalties hereby finally assessed _ 
—in-the. total: amount: of $3,520-on or no 


before thirty: devs ‘from ths. date oer - 
this: decision. ee ro ae 


ae 7) . pie a ae 
— Chief Administrative Judge, a 


A oe 
Adminis trative. J ud ge: 


-APPEAT, OF GENTZ 
“CONSTRUCTION COMPANY 


Noe 


“sustained, 


“APPEAL, OF! GENT. CONSTRUCTION: COMPANY: 
_ December 26, LITE 


| seas he waters system nad tor Lite | * 


oy . vide slope protection at: the O'Neill i 


coal Contracts: Coiistruetion aiid “Operke 
“Contract ‘Clauses—Contracts: 
~ Construction’ ‘and’ Operation: General 
| Construction—Contracts : 

Construction: and. Operation: Duty to 
- Inquire—Contracts: Construction and 

| Operation: Drawings and Specifications 


tions! 


| Rules’ “of! 


‘ Where, in the course of installing and 
connecting new sand filter units’ with 

_. existing, units: “ander a contract; to: modify. - 
a water. system, which: pr ovided, that, no 
anne separate: payment. would. be: made for. pipe os 
_-+.and- fittings included with: the, filter. units, 
but “pipe and. fittings. required for: con- — 
. necting” the. units to existing - ‘piping 
would be paid for at unit. prices, a eon. 

7 _-tractor’s. claim’ for furnishing | certain. — 
ay piping - and. fittings, . which the Govern- - 
.. ment: had. denied on: the. ground, that: its 
_ cost: should have: been’ included. as” part: 
eee) ae ‘the. filter units,. was upheld and. the = 
a contractor. was entitled to.be paid there- 
for -at.unit prices since the material was 


"installed: .beyond ithe. limits of the new 


2a filter ‘units and was: ‘thus. connecting pip-:’ 
S 2 ADB ES The. 


contractor’ Ss. 


“Mer 


‘Bepartment. ° Counsel, . 
California, for the Government. 


LIVE JUDGE KIMBALL | 


INTERIOR BOARD OF 
CONTRACT APPEALS. 


| This. appeal. arose. ander: a ‘con 
fess act, awarded to the: e-appellant to” 


a interpretation, 

. ~ whieh reconciled: the. specifications. and 

drawings, was reasonable ; since a latent © 

. . ambiguity was present the contractor was 

Me te not: ‘required: to seek - clarification: of. ‘any 

ae and: all: doubts: or Posse differences in | 
interpretation, Pe ere ie 


ae APPEARANCES: 
Schnell, Vice President, . Gentz. Con- 
3 struction Company, Fresno, California, 
for. appellant; ‘Mr... ‘Exnest. J. Skroch, — 


_ Saoramiento, a 
as tract. dated October 24, 197 2 (Exh. 


“Gordon cc * OF $6 per Behn. ‘ealled’ for! ‘andér 
| item: ‘Nov 21, which’ is ‘described w 


‘the’ bidding schedule as. s follows: 


‘amount of, $1,5 279, _(Exhs.. 8,5). 


| ‘Forebay Pumping Plant; of the San . 
- Luis. Unit, Central Valley’ Project, — 
- in. Merced County, ‘California; for 
$91,519. 504° Ib. involves - B Aine os 
amounting to: $8,262 for furnishing 

and: installing, at..a ‘unit price! of 
- $6: per: pound, 1,877 pounds of: Att 
~ gate valves; va bronze tees: 4!’ 
: brende’ 90: eee ell’: Ait bronze: 
flanges; bolts; and 4’” biass pipe, 1m 
. the-course of incorporate two new 
“vertical pressure “sand: ‘filter: ‘units: - 
; ‘(designated as Nos::4 and 5) into a 
system’ with: three: existing | A ent : 
(called Nos.:1,.2. and Byes bls 


~The contracting Gfficer'r ruled that : 


"hie: appellant: was entitled. to: no ~ 


additional “compensation; on! the 
ground” that’ the ‘work’ in’ question — 


: should have ‘been included. within | 


the. scope of. fnmishing, installing — 


and testing the two new “pressure . 
‘sand filters under item No.'18 of the 
bidding’ schedule ‘for the. -perform-. 
cance. of which a lump- -sum. payment z 
was’ provided. The appellant, how: © 
oe 


oe that: the. claim iss 


ak. cee 


1 Based upon estiniated - quantities ‘(Con- 
4))..Ap-~ 


Sg --pellant’s’ ‘actual earnings: under the’ contract 
~ were $103,155.50, which-included. Order: -for 


| OPINION BY ADMINISTRA. 


Changes No. 1, dated June 26, 1978, in the 
(Exhibits re- 
ferred. to. .are contained in. the: appeal file. 


: 2 Hereby incorporated ‘into: ‘the appeal ‘file. as” 
. ‘Exhibit: 6. is: appellant's. letter: dated. Novem- : 
ote ber 6,. 1974; 
eb) 2 ‘pounds. - Transcript’ references. ‘relate. to the. : 
page. of the transcript of: the. shearing held: ‘in: 
this appeal. Specifications: hereinafter referred ve 
to are set forth. in the. mppendls. ue > * 


itemizing - the. claim: for’ 1,377 


A nal’ diameter, . 
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‘Furnish: ani. install as pine. with: 


_ bronze fittings and br ass or pronze ‘valves, 


=D and. % inch. to 4 inch inclusive,. in nomi- 


a “-Followiig review ot che: ‘appel: | 
- Tene S pre- bid calculations after the. 
dispute arose, the contracting officer. 
acknowledged :in his Findings of 
Fact and Decision that the costs as-. 
. sociated with the work had been m- 
; cluded | in: bid. item. No. 21.2 The = 
-Governmenit’ g point 1s that the con- ~ 


dae. ; ite and 1+-and 14-inch brass pipe to. 
tract required.them to be covered i = ~ connect * * * sand filter Nov ahd the | 
two: new ‘pressure sand filters No.’ 4 and : 


No. & into the existing system ae 


. the lump-sum bid for item 18.” 


. The: Government’s. sLion is. 


based upon subparagraph h. of par. 


: specifications which provides: cS 


Payment. Payment for: furnishing, in: - 
stalling, and testing - two. pressure sand . 
filters will be made at the lump sum price — 


bid therefor in the schedule, item 18 +e 3 
| and No. 2.in operation. *.* * Payment for: 


. any ‘Or all equipment necessary’ to main- 
“tain: flow in- filters No. 1 and No. '2shall 
_ -be'inéluded in the price bid for the con- 
necting’ piping for: Bressute: oe ere 


and: subparagraph | a.(3). of. oe 
2 


_ 89. (“Metal Pipe, Fittings, 
| Valves” “ee which reads: | 


AB). Piping. to: ‘be. furnished. and. ae: 
“stalled by the contractor for which sepa- 
- rate bid items are not provided. in, the. | 


schedule’ is: as follows: 


(a) Piping and valves to. ‘be included 7 


with the new. pressure sand filters, 


In. other. words, the. Government : | : 
Accor ding to the appellant; all 1 L gq | 
“Ibs. of piping and related material — 
on which this claim is based were in- 
stalled in order to fulfill the eu a 
mente of par: 71.4025 0 > : 
. This dispute . thus comes awa to oe 


contemplated | that certain piping 


and valves were to be installed. or. 
| included with the filters as pees of | 


: a Jump- -sum. package. 


- The. appellant asserts. tha: ae | 
- item 21 unit Se 1s s applicable be- “sy 


_ : 2 Bindings of act and- ‘Decision, ‘dated ; 
_ November. 15, 1873,. par. 


a i (Exh. 1). 
essential to ‘contractor success on. a. guest 
* ‘4nterpretation | question is. proof of his Te- 

liance. on. his’ interpretation | at ‘the’ time che 


. ~ entered into. the contract. WPC Enterprises, _ 


<3 Tre. vy. United States, 163 Ct. cL 1, 6 (1963). 


"DECISIONS: OF THE DEPARTMENT OF: THE. INTERIOR - 


pemueine 4-inch brass | 


extent of the piping, 
valves which are included: as part of ne 


“(at LD. oe 


— 


| cause , the. piping in. question was iIn- 
stalled to connect existing’ piping to. -_ 
-the:two new filters. 3 It relies. on. sub- a 


paragraph. a.(2) (b) 0 of. par. 69, 


— which provides for. unit. ‘prices: for 4 
“hsp-Japing required ‘for connecting ‘ « 
~ two pressure. sand filters to existing — 


piping” and par. 71, entitled “Con- o 


necting Piping. for: ‘Pressure: Sand i x 
Filters.” Par. AW, remus the Cone 
actor to. : te 


OR. furnish: and install. the: necessary’ na 


| ‘and goes on. to. provide as follows: | 
67 (“Pressure Sand Filters ): of. the. = 


Ae five pressure sand filters shall: be 


--@ontiected: in‘ parallel *:*°*, #:% * itis - 
‘anticipated that while the external piping a0 
-Of filter No. 3 is being moved ‘ and: while © 
filters No. 4and No 


0. Fare being installed, 
it cwill ‘be: necessary ta: keep’ filters: No;-1- 


Par. 7 if concludes: 


| "Payment for furnishing and installing 


the -connecting piping; for: ‘the. pressure — 
* . gand filters will be. made atthe unit price. - 
: per’ pound bid in the s schedule ee a 


and 21)' +24)", 


a disagreement over the amount, or 


8'Tr. 7 . . | ek 
re ‘Appellant's Posthearing ‘Reply. Brief, 4 


‘fittings ‘and ie 


‘s 758) og 8 


ie the 1 new ‘filters, Pa which the lump- ° 
sum. payment provision. is. applica- 
ble. “There: is’ no difference, based. 
| chiaiacteriatic Or 
7 quality, between. the item 18 filter” 

piping, ‘and the item 1: connecting 
| : the only distinction is that. 
* of manner of. payment. 5 The ques: : 


upon’ “physical. 


- piping 


tion’ 18," ‘where does the piping in- 


= ‘cluded. with the filters begin: and 
_. where. does the sonnecting. piping 
end? | : | 
* Sol the appellant's, S view the. mate- : 
rial on which the élaim is based can-_ 
not: be. considered part of the sand 
filter unit. because it was installed 
| between existing piping to the new a 
filters and on again to. existing pip- 
ing. Such piping, it maintains, per="_ 
em for ms a connecting function, which piping, valves, and: fittings. shall. conform. | 
use. renders It piping payable under : 
~ ‘item OF and not filter piping. 7 
~The piping | and valves to be in- 
4, eluded with the filters are, first dealt - <ouk further identification i in par, 67 
with in depth in par: 67 of the spec- ~ 
 -ifiéations. Under. ‘subparagraph’ a. 
- the appellant ‘was required to “fure | 
nish and“install two vertical pres- 
sure sand. filter: units where shown 
on’ the drawings.” Each unit was to” 
ope: complete from raw water: inlet 
to: filtered. water outlet “including” 
“fittings, — 


“steel filter’ tank, ‘pipe, 


- ‘valves; pressure gages, rate-of-flow _ 
indicator, sand, aad araded: gravel — 
for assembly ready, for operation. i 
The units were to. “be connected: in - 
- parallel with the existing units with — 
on provisions for individual. operation | 


to. ‘permit one unit to be removed 





fr om service for backwashing while - 
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: providing a. continuous: ow of: fle : 


tered. water from. the remaining | 


“units.” Sees, ee os 


Subpa ara, oraph C. “(entitled “Mate: = 


7 jals”) of par. 67 describes. in detail i 
what the Government considers are 
the: components of: the sand. filter : 
units, but. does. not. ‘state: that. they 
~ are includable with each sand filter — 
unit. Tt j is limited to how. the filter — 
tanks, inlet distributor and. under- | 
dr ain system: are to ‘be constructed, - 
~ the: type ot pressure, gages arid rate- | 
_of-flow: indicator .to be‘ provided, 
cand the quality of sand. and. gravel | 
to be furnished, With respect to pip- 
ing and. valves, sobparagrenh: ae 
< reads as follows: i 


(4). ‘External. piping : aad valves: A 


«to. those shown on the drawings and. as - 
“deseribed in | paragraph 69. * OK oe ee 


rawings’ oned with- — 
The “dy a ings” mentio ned 4 vith- : 


oT efer to Drawing Nos. 805-208-1951. = 
‘and 805-208-1952 which are entitled 

Piping: AY ‘rangement.’ 7 Only. the : 
‘former drawing. is germane. It.re- 
lates to the water filter room; where 
the sand filters are located. ‘Tt shows : 
~ ithe new filters, Nos. 4 and 5, and the | 

existing filters, Nos..1, 2 and: 3, as 

i : well as the existing piping “and new: - 
piping. New. piping is depicted: as 
running from existing piping to the ~ 
new filters and past filter No. 3 to — 


existing piping again. Absent, from — 


the drawing is. any ‘indication. ‘of. 
how. much of the new piping vas, 
‘considered filter piping to. be: ‘paid : 
for under bid item 18 sand how rmauch | 


was: connecting : piping ‘covered by. 


fe vid item O18 - 
“Appearing o on. ae diseing 4 is a. 


ee reference: ‘to: “Detail. N” which is 7 
shown elsewhere on: the: sheet: and. 
which the appellant: relied on in dé- 
termining “the division point” be- 
tween’ the two bid items.’ ‘Detail N- 
- shows’ a new ‘pressure sand filter 
‘with the: “filtered. water outlet” re- 
_ ferred to ‘in- ‘par. 67, depicted | as a 
3 flanged steel pipe nipple at the bot= | 
oa pe of the filter ‘tank. Since’the i 
- “raw water inlet,” also referred ‘to: 
. in par. 67, is not labeled. anywhere _ 
on ‘the: drawings, the a appellant as- 
| sumed it was a similar steel flanged : 
7 nipple, otherwise unidentified, ap-- 


“pearing at the top of the filter think: 8 


Inasmuch’ as par. 67a. provides that. 
“fe lach unit shall be complete from 
“raw water inlet to: filtered’ water’ 
outlet” the appellant took the posi-- 
— tion ‘that. Detail N. delineated the 
limits of the sand filter unit for the © 
purposes of bid item 18.° According- 


ly; the appellant concluded that the 
pipe, fittings and valves to: be. in- 
cluded with: the filter tank consisted 
of the pressure. gages, the rate-of- 
~ flow: indicator, ‘ the . automatic air 


vent, valve,.the sampling cock and : 


the ‘pipe, fittings: and. valves. re- 
quired for the, cunderdrain Sys- 


~ tem,*° As shown « on Detail: N, all of 
these. appear to be part of. fhe sand 
a filter unit between the Timits of the 


a Dp, § 9. 
2 TB. ioe 2 Say 2 

bee AS “8 Tr. 14, 17: pagpelingbe rompiniat 3. 
ee > Appellant’s letters dated June 8, 1973, and 


| eision: ee LT). 


"DECISIONS OF. THE: DEPARTMENT, OF THE, ANTERIOR = 


81, I. D. 

‘raw. “-water- “inlet and: the filtered. a 

_ water outlet.” Bes Cee os ay 
“Tho. ‘Govetamits Howera, ‘has - 


Bight to minimize the significance is 
<of Detail N. In his Findings of Fact — 
and Decision the contracting officer- : 
described ° its purpose. ‘as. Gnot: to. 
show limits of the pressure. sand fil- ae 
- ters but to indicate a ‘direction of 
flow: through the filter. which. ter 
minates: at the bottom.” ab He also i 


ni. ‘case -of . Gorepaney” thereon . a 
"drawings. i: and - specifications, . the 
specifications govern, although | the - — 
Government has now taken the. ‘posi- | 


tion that, no such. conflict is ‘Bree 
ent.! iz ci . 

ts major - thrust i is that the appel- 
lant’s interpretation is erroneous be- 


cause it;ignores the provision. of par. 
67. (4) dealing. with external pip: 


ing’ and valves. According to the 


. contracting. officer, the term: “exter- 


nal. piping” was. purposely. - used: to — 


‘ distinguish. it. from. the underdrain 
’ piping: which. is provided. for in par. 


67c.(3)..In the, Government’s. view, 


there isa. clear distinction. between. } 


connecting piping and external pip-- 
ino. As we understand the Govern- — 
ment’s. position, the piping between — 


the steel filter tank and-the filter 
. valve. and. between. the. filter. valve oo 
to the backwash line and from ‘the — 
backwash valve to the: steel tank 1s. 
*. considered to be external. piping. 
ie ee ~ Such external ‘piping. and related . 
= valves were: therefore. to be treated eae 
as. Part of the sand filter unit, ib BAT 7 


i, oe 25, 1978, attached as, Exhibits A and D,- 
' - Tespectively, to the Hinaines of Bact and. De- wi 


Exh. 1, vrs = 


hag Gov ernment’ s Posthearing ; Beier, 6. _ i - 


oom 


lamp: sum + bid’ inden item 18. ee 
[1] We have little doubt but that : 
the Government intended to include 
. what it called “external’ piping” as. 
part of the sand filter unit for Jump- 7 
sum bidding purposes. ‘The legal ef-. 


fect of contract language, however, 
is not its actual intent but the mean- 


ing which would be conveyed to a_ 
competent and experienced bidder . 
considering the specifications | and: ~ 
drawings in an. nae to estimate. 
a his performance costs.4° °° ae 
~ There is, for this reason, a burden 7 plete” filter unit, two new terms not — 


ns upen the Government | mM & contrac- ‘listed. there at, alt were introduced at 7 


tual situation to use language which. 
conveys: its intent. Tf-it does not, if tem” and (4) External piping me : 
a specification. ds. reasonably suscep- valves.” | 
- -tible to more than-one interpreta- 
tion which is: consistent with the 
contract language: and. an obj ective 
se determination of the. parties’ inten-. 
tion, it constitutes convincing proot - 
ce that” the: eS as” “ambig- 
nous. re | Bie obs as 
Th’ “hig: case. “the” ‘Goceenmaae: 
. wndertoekto make a distinction | 
between the » pipe alluded. to in par. 
i - 67 18, which. was. to be covered 4 in) the 


oo lump-sum’ payment,. and ‘the con- 


necting piping mentioned in-par. 71. 


Tt sought to” convey an essentially 


simple: intention by: means of an ex- 


| cessively complex set ‘of provisions. 


: 14 Exh. tt par. 4; Ty, 26. 


Blackhawk Heating & Plumbing Co., Ine., 


~ VACAB ‘No. 661 (September 25, 1968), 68-2 


BCA par, 7254, at 33, 73H, af?d'on reconsidera- 
LON, 68-2. BCA: par. 7396 (December: 10, 
1968). — — 


eee 1 Bennett v. ‘United States, ay 8 Ct. CL 61, 64 


i (887). ne a as 
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We find hat in ‘so ) doing : an “am- | . 


: - iguity: was created. 


As we have seen, what the Gor- 7 
ernment considered to be. the var- 


-lous components ofa ‘sand filter unit ) 


were set out in par. 67. The ‘provi- _ 
sion was labeled “Materials,” how- | 
ever, which is a broad term and does 
not éonnote the narrower meaning 
of . “components. That. ‘a. ‘bidder | 
might have been led astray by itis — 


conceivable. In addition to, describ- oe 
ing the items previously - mentioned a 


in par. 67a. that are part, of a “com- 
this point: nce)) ‘Underdrain, sys- . 


Tt J is: eivident froth ee manner oof 
their. description in. 67c. ‘that the . 


‘underdrain system, as” well as the | 
filter tank, pressure gages, rate-of- 
: flow indicator, sand, and graded - 
; eravel were to. be regardad. as.inte- - 
Spall parts of the unit. What we 
must: determine is. the. reasonable- 7 
ness of the appellant’s position that 

the “pipe” mentioned in par. 67a. to 
_ which the lump-sum payment was — 
also. applicable. was limited: to that. 
-. described as comprising the ‘under- oo 


drain system. 16 Even though ambig- 


0us: language has been: drafted. by : 
a the Government, it. will not be. in- 
_ terpreted against the Government 
eee | Diner a Conca, ne 6 Sa unless: the contractor’ Ss. interpreta-. 
tion of it is reasonable, although in — 


such. a, case the contractor need not | 


°wBxb Act Exh 


| ae hae his: interpretation is s the 
e only reasonable « one.?? © 


~The peculiar | wording par. 


: 67c C. (AY the external piping provi- 
_ sion, is. quite” unlike that found in 


the “various: ‘other sections of. par. 
- 6%c. which clearly describe specific. 
. ‘cluded. that “external piping” re- | 
ferred to. the piping positioned ex- 
“ternal to the raw. water inlet and = 
: filtered water outlet, and. therefore wee 

| external to the. filter, ‘and. that there _ 
was no real distinction between: ‘ex~ 
ternal piping ‘and connecting. plp- 


- “components « ‘of each. sand. filter unit. 
it merely ° states that all ‘piping, 


: valves and fittings “shall conform to 
ae those shown on ‘the drawings and. as 
; described 3 in paragraph 69.” Absent. 


| from’ ‘par. 69, is any provision ‘iden- 
4 tifying” or “purporting to identify 


the ‘piping. and related materials 
| which are to be. regarded as part 
ofthe sand filter. The only relevant 
“sections of, par. 69 are ‘subpar. 
2B (3) (a) which merely tells the con- 
_ tractor thatthe piping’ and valves to 
i be included. with the new filters are 
~ not to be paid for as.separate items, — 
and: “subpar. (2) (b). which tells 
- him that the piping “required for” 
connecting” the two new filters “to 
“existing piping” is to” be paid. for — 
at umit prices. ‘There j is no more elab- : 
. oration of the. term ‘ ‘external pip- é 
| ing” j in 1 par. 69 than there 4 is in n par. : 


oe 


- garded as ‘filter - piping 


specifications i qs that, filter piping 1s 


a Ronnsti ¥. United ‘States, note 15, supra; 
Randolph Engineering. Go, ve 
‘176 Ct. Ci Sits 880. ners 


. 764. “DECISIONS ' OF THE ‘DEPARTMENT OF! THE INTERIOR» 


‘From. our vantages point, pais. 67 t 
| and 69 can ‘reasonably. be read to- 
2 gether to. mean that. all. external | 
_ piping, was not necessarily to be re- 
¢ includable ; 
under the lump-sum | bid item. Put . 
: another: way, it appears to us that . 
 avreasonable interpretation: of ‘the | 4 


* the. pressure’ sand — filter.” 
7 Schnell, 
at the hearing that. he “in company with other. 
members of. amy firm visited the job. slte ‘prior oe 
ied to bid and that..no “such instructions were 

- tump-sum. piping, connecting piping — issued to me or members of my. firm * * %.”. 


| 1s unit price piping, and. external : 


nemred 8 eaeus Ks 


[st LD; 


piping can be’ either: The Govern. | 


~ ment’s intention has been well- -cam- 
ouflaged.., Tf -it wanted all external — 

piping to be only. filter piping. the 
‘Government: could . easily. have SO | 
provided, . re. | 


“Conseyueritly, the. capella? a 


ing. This perhaps | rather simplistic : 


interpretation was not unwarranted i | 
: under the cireumstances. — a 


- Since. the. precise limits: of. the 


jtam. 18 and item 21 piping were | 
not to be found in the specifications, pe 
as the Government has acknowl-. 


edged; 19 the. appellant recoghized | 


“that: there: was’ some problem in” 
determining. the. ‘division: ‘point: be- — 


tween these two. bid. items.” ?° The. 


question arises, at this stage was the 
appellant under,a duty to make i in- 


quiry,, 


to, seek. clarification? . Me 


e " Appellant s Posthearing B Brief, 3, ra aN ae 
19’ See’ Government’s Answer, dated February 


. 28, 1974, par.- -A.4.,, TO. appellant’s Complaint, = 
- dated February 11, 1974, par. A.4, In: “par. ce . 
of his Findings’ ‘of Fact’ and Decision, ' the ee 


coutracting - officer found. with: “respect. to: “the 
pr e-bid. information furnished all bidders visit- 


Ing ‘the site’ ofwork .* *'* that' they were 
verbally » instructed: as: to’ the. limits: of :the. — 


pipes, valves. and ‘fittings to be inelided with F 


appellant’s | “vice - president ‘testified 


(fr. U1) The appellant's denial of the cons : 


tracting: officer’ 'S: finding was unrefuted. More- 

over, par. C.1. of ‘the Government’s Answer noe 
POR ee No. prebld instructions were | an 
‘given to anyone.” 


reads: 


20D, LT, 


Gordon . Ce st. 
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es think nat, ‘for ee reasons saat fol- 5 
_ low. Although. 2 potential. contrac: . 
= tor 1s stan to inquire about. a 
- major patent discrepancy ora dras- 

_ tie conflict.in provisions, he need not 
seek clarification of any: ‘and . all 
‘doubts, ambiguities or: possible dif. 
ferences in! interpretation.2t, He is. 
hot responsible for ferreting out the 
hidden intention in - 

: : the appellant. an obligation to bring 


Government’s 
bid documents. 22 


~ In: this. case. the re ‘oc 
for euidance to the drawings, as ‘das 


redted by the specifications, and spe- 


OF its of each. filter unit, established 4 In 


pars 67; 
to ‘filtered. water outlet, it inter- 
preted narrowly the | piping and re- 


dated materials which - were to be in- 
eluded as: part of the sand filter unit: 
for Jump- sum." payment purposes. 
 Werare unable to find any basis for 
the ‘contracting ‘officer’s.determina-— 
oa tion, that” Detail’ N was “intended | 
merely . to indicate the. direction. of 

— flow;.no such. restriction. is. indi- 
— éatéd On: ‘the - contrary, inasmuch ~ 
oe. the: filtered’ water outlet is de-~ 
-pieted only. on. Detail : Ny and is. . 
: otherwise: unmentioned. except. in. 


ae Government's, estimate, the Government. was. 
put on. notice that. he | may have ‘made an 


: passing, 





supra. : 
C ompany, 


aL WPC Bnterprises,-n no te 2 
22 Piraceci _ Construction: 


‘has | ‘said, 


' tles.’’. Corbetta Constr: Co.ive 
198 €t; Cl. 712,.723 (1972). 


TRS It,.is. clearly. contemplated. oe the: aoe 
| ications that materials may be “shown or 
oe called’ ‘for on the drawings” which have not 


run: from raw. water inlet, 


plied.) 


: , itis: clear. that the. purpose 
of: Detail N was ‘to. complement ‘the | 


7 Spree 23 | Whenever possible : 
“ §nquire is. a -two- “way . street” and. the Gov-. .: 
“ ernment had “the last: clear chance” to clarify. 
.. the situation before making ‘an’ award.:Lareo- | 
- Ine., Industrial Painting Corporation, ASBCA: No. 
. GSBCA: Nov 8715: (June. 17, 1974), ‘T4-2 BCA . 
par, 10,719.at 50,985. As: the Court of Claims . 
ae government contractor. cannot. 
‘properly | be required. to exercise clairvoyance 
in. ‘determining’ its’ contractual: responsibili-’. 
United States; - 


specifications nad. drawings should: | 
be read in harmony so.as to imple- 


ment, and not conflict, with each 


other.** 2 


In our. view, ‘appellant's version 


of. the eontract. provisions -consti- ; 
‘tuted. a harmonious resolution of the. 
question. Be We. find that the ambigu- ? 
city, in the language was not SO obvi- | 


ous or uncertain as to impose upon 


it ‘to. the Government's: attention. 


prior to bidding? ne ‘Since ithe appel- 


7 an ‘been: “specifically covered" in. the specifica: : 
cifically to Detail N. Since the. lim- 4 i, 
eee Unicon’ Management corp. ve 
States, 179 Ct. C1. 534. (1967). . 
2% In this connection. we: note that ay in 
_ the: dispute, after appellant’s claim. letter of 
_ June 8, 1973, was received (Exh. Ato Exh. 1),° 
the Government’s Project Construction, Engi- or 
-neer found merit inthe appellant’s: position. ae 


tions. Par. 69b. (22)... oe fee 
United : ea 


His memorandum dated June. 26,1973... (Exh, 


6), to the’ Regional: Director. stated. in’ “part 
“Would you review the contractor’s letter 


along. with the original specifications: and | 


inform us as to how to answer the contractor. | 


We generally agree with ‘the contractor, that | 


the lines for payment are not clear and the. 
togical interpretation. would ‘be as the con-. 


tractor is. interpreting: ‘them. a. 1 italies : “sup: |. 


26 J, Rosenman. Corporation ‘ies 


to: inquire, the: Armed Services: Board -has’ 


héld that: he | “may still ‘recover when. by Teas. | 


son: of - his, bid. being: less than half- of .the: 


error in ‘preparation: Or. that: the specifications: 


‘were. subject: ‘to an. Anterpretation. | different . 


from. what.’ was intended, : -silnce . “the duty, to. 


12872: (October; T,, 1968), . 68-2 BCA... par... 
7308,. at nee 951, Aecord, Fairchild Industries, 


Ines ASBCA_ ‘Nos. (16302, 16413 | ‘(March ’ 29, 


1974), T4-1° BCA: par. 10, 567, at 50,084. In 


- this. connection : wwe note.in passing’ that the: 


appellant’s bid on item “18 was only. ‘$12, 073,. 


- OF. less. than. 2/5, of the Government’s esti- 


mate: of ' $32; 000, ‘according: to the abstract. ‘of: ; 


bids’ (Appelsant’s Bshibit. No.1 (with for 
| warding letter dated October 18; ae 


1. Untied.” 
_ States, 182. Ct. CL. 586, 590-92" (1968) ; “Klef- Ps 
stad. Engineering, ‘note 14, “supra, Even where’. 

a contractor has been charged with a duty . 


i lant’: interpretation of the nae 


requirements was os it As 


or controlling. 


On the: evidence before 1 us, we are 


- satisfied that the appellant did not 
7 include. the cost of the material in. 
a question. In any pay item. other than 7 
ray item 21. We find th at, it has not been. 
; paid therefor, : although the work = 
was done. ye these reasons we sus- 
ve tain the | appeal and hold’ that. the. . 
es appellant is. entitled. to additional 
- _Compensatior n, “pursuant: to. bid. item * ak ae 
» in three or four sections. The tanks shall | 


a 21, in 1 the amount. of 8, 262. Sees 


DECISIONS: oF. THE DEPARTMENT. ‘OF THE INTERIOR | 


viding a continuous flow of filtered water - os 
. fromthe remaining units. ie oe a 


pe Type and rating. —¥ach filter unit shall: . — 

be of the vertical’ tank, rapid sand; ‘pres- 
-sure-type * * *, Each filter: furnished. ay 
| Shall have a- capacity. of * a ies -_ 
e & “Materials.— 


(1) Filter tanks. Bach’ ‘filter. tank = 


| shall ' be fabricated in: sections. - ‘small. in 
enough to. permit moving the individual — 
_ sections through the existing hatches and: Pe 
doorways - with final ‘assembly: taking = 
place at the locations of the tanks shown - 
on the. drawings. ‘It is anticipated that 
7 each filter’ ta nk. will. have. to. be fabricated =, : 


“ — be provided with ellipsoidal convex heads. 


| Simmacax. P. aad oy 
_ Administrative J wdge. 


Ir cONCUR: 


a F. MoGuaty,. 
oe i Administrative J udge. 


he. tanks shall be. of welded steel con- 
ae struction, All piping connections. and man- 
hole’ openings in the: tanks: shall be suit- 
3 - ably reinforced. ‘One manhole, not smaller | 
io than 11. inches’ by 15: inches, shall be:pro- - . 
-:...  yided in. each top: head. One rectangular 
a manhole, As. inches by. 14 inches, in’ ac- 
cordance. with drawing 1 No. 805-208-1994, 

oe onan ‘be provided . in each side shell ‘lo-. 


is cated: as shown.on the drawings and with 


APPENDIX: 


WATER PIPE ‘AND EQUIPMENT 


67. "Pressure Sand Fi ters. 


a, ‘General, —The contractor shall furnish 
and. install two. vertical - ‘pressure ‘sand 
filter units. where ‘shown on the: draw- 
ings. Each. unit shall be ‘complete from - 


raw. water inlet. to filtered. water outlet : 
o. distributor: ‘in. each filter unit - shall. be | 


¢ constructed in a manner. that will. cause psi 
the. inlet ‘water to evenly distribute, it- 0 
. “self across the total area of the. filtering | oe 
ar ea; either. by. striking a bafile plate, Or : 


including steel filter” tank, pipe, fittings 


. valves, ‘pressure gages, rate-of-flow. indi- é 
. eator, sand,.and: graded gravel: ‘for. assem- : 

bly ready. for operation. The units shall. 
 be-comparable to.the.existing units which : 
are Calfileo, type WN. The units: shall be 
- connected. in. parallel with. thé existing: 
ae, units. with. provisions. for individual op-. - x 
e eration to permit one. unit to be removed _ underdrain system designed to discharge . 


fr om service > for uechvastine. while pro= | 


ae at See “amore, 
— ASBCA, No. 17584. (August 2%, 
BOs one 10,286... 


Butt and ead,’ ae 
ry 73-2. 


“4°” thé bottom lip of the. manhole flush with 
the. concrete filter. bed. base. One hand- 
“hole, 4 inches bY 6 inches, shall be pro- 
- vided in each: side shell. ‘Suitable legs or. 
adjustable Jack legs shall be provided to 
ce. 2 allow at least '5 5 inches clearance between 
the: bottom of. the. ‘filter and the floor. — 
Concrete. bases’ shall. be: provided under - 
the filter tanks, similar to the concrete 
eo bases: under the existing tanks: ae 


(2) Inlet distributor, The inlet water. - 


by other suitable means. a, | 
(8 Underdrain “system. Hach - filter” ; 


Ce shall be provided with an ‘adequate . 


the. backwash water. laterally . and. uni- am ee 
formly to prevent jet action and. also. to oe 
collect the filtered water. The'system'shall. 
be of the header, lateral, distribution-type, oe 
or other. acceptable alternate. The header o ee 


i lant’: interpretation of the nae 


requirements was os it As 


or controlling. 


On the: evidence before 1 us, we are 


- satisfied that the appellant did not 
7 include. the cost of the material in. 
a question. In any pay item. other than 7 
ray item 21. We find th at, it has not been. 
; paid therefor, : although the work = 
was done. ye these reasons we sus- 
ve tain the | appeal and hold’ that. the. . 
es appellant is. entitled. to additional 
- _Compensatior n, “pursuant: to. bid. item * ak ae 
» in three or four sections. The tanks shall | 


a 21, in 1 the amount. of 8, 262. Sees 
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viding a continuous flow of filtered water - os 
. fromthe remaining units. ie oe a 


pe Type and rating. —¥ach filter unit shall: . — 

be of the vertical’ tank, rapid sand; ‘pres- 
-sure-type * * *, Each filter: furnished. ay 
| Shall have a- capacity. of * a ies -_ 
e & “Materials.— 


(1) Filter tanks. Bach’ ‘filter. tank = 


| shall ' be fabricated in: sections. - ‘small. in 
enough to. permit moving the individual — 
_ sections through the existing hatches and: Pe 
doorways - with final ‘assembly: taking = 
place at the locations of the tanks shown - 
on the. drawings. ‘It is anticipated that 
7 each filter’ ta nk. will. have. to. be fabricated =, : 


“ — be provided with ellipsoidal convex heads. 


| Simmacax. P. aad oy 
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he. tanks shall be. of welded steel con- 
ae struction, All piping connections. and man- 
hole’ openings in the: tanks: shall be suit- 
3 - ably reinforced. ‘One manhole, not smaller | 
io than 11. inches’ by 15: inches, shall be:pro- - . 
-:...  yided in. each top: head. One rectangular 
a manhole, As. inches by. 14 inches, in’ ac- 
cordance. with drawing 1 No. 805-208-1994, 

oe onan ‘be provided . in each side shell ‘lo-. 


is cated: as shown.on the drawings and with 


APPENDIX: 


WATER PIPE ‘AND EQUIPMENT 


67. "Pressure Sand Fi ters. 


a, ‘General, —The contractor shall furnish 
and. install two. vertical - ‘pressure ‘sand 
filter units. where ‘shown on the: draw- 
ings. Each. unit shall be ‘complete from - 


raw. water inlet. to filtered. water outlet : 
o. distributor: ‘in. each filter unit - shall. be | 


¢ constructed in a manner. that will. cause psi 
the. inlet ‘water to evenly distribute, it- 0 
. “self across the total area of the. filtering | oe 
ar ea; either. by. striking a bafile plate, Or : 


including steel filter” tank, pipe, fittings 


. valves, ‘pressure gages, rate-of-flow. indi- é 
. eator, sand,.and: graded gravel: ‘for. assem- : 

bly ready. for operation. The units shall. 
 be-comparable to.the.existing units which : 
are Calfileo, type WN. The units: shall be 
- connected. in. parallel with. thé existing: 
ae, units. with. provisions. for individual op-. - x 
e eration to permit one. unit to be removed _ underdrain system designed to discharge . 


fr om service > for uechvastine. while pro= | 


ae at See “amore, 
— ASBCA, No. 17584. (August 2%, 
BOs one 10,286... 


Butt and ead,’ ae 
ry 73-2. 


“4°” thé bottom lip of the. manhole flush with 
the. concrete filter. bed. base. One hand- 
“hole, 4 inches bY 6 inches, shall be pro- 
- vided in each: side shell. ‘Suitable legs or. 
adjustable Jack legs shall be provided to 
ce. 2 allow at least '5 5 inches clearance between 
the: bottom of. the. ‘filter and the floor. — 
Concrete. bases’ shall. be: provided under - 
the filter tanks, similar to the concrete 
eo bases: under the existing tanks: ae 


(2) Inlet distributor, The inlet water. - 


by other suitable means. a, | 
(8 Underdrain “system. Hach - filter” ; 


Ce shall be provided with an ‘adequate . 


the. backwash water. laterally . and. uni- am ee 
formly to prevent jet action and. also. to oe 
collect the filtered water. The'system'shall. 
be of the header, lateral, distribution-type, oe 
or other. acceptable alternate. The header o ee 


2) es) ee 


- ene interal. pipes. . Jécated: ere the? pres: : 
-. sure sand filter which make: up the under-. 
oe, drain’ ‘system. shall. be schedule 80: ENS: : 


. (polyvinyl chloride). 


» (4): Bxternal: piping ‘and. ees All pe 
piping, valves, and: fittings shall conform 
| to those shown: on: the: drawings and”: as : 
: The control ehh 
_ ‘yalvyes' shall control the filter unit opera- ey 
tions’ of “wash,” “rewash,” “filter; and ©. 
ee off.” Bach filter: unit shall be psa Se) : 
soe Filter flow rate per. unit: (g. p.m. ae 
ie ‘also. a sampling ¢ cock in’ the filtered water 
outlet. a — 
fy a B).. Pressure gages. 5 Mawh ‘filter Se 
shall be provided with a duplex pressure : 
gage for indicating the raw water inlet 
pressure and the. filtered water: outlet’ 
| “pressure, s0-as'to. indicate the: loss of head 


described - in paragraph 69. 


Proust the filter.. 


(6) Rate-o f-flow indicator. —Bach filter 


es unit shall be provided with ‘a rate- -of- 


flow indicator, calibrated in: gallons per 
minute to. visibly show: the. rate of. filter 
or backwash of each unit. The: indicator. | 
— shall. preferably be of. the orifice. type, 
with an accuracy of within 4 percent. - 
(7) Sand. —Each filter unit. shall, be 
| furnished -complete with ‘sand. having a." 
uniformity: coefficient of not-over 1.5 and. 
an effective size of 0.40.to 0: 50 millimeters a 
fora total depth of sand charg e of ae 


1988; than 24 inches, °°. 


a (8). Gravel. —Each filter ‘ante. shall: pe 
7 furnished: complete. with four layers of - 
_ graded .grayel above the underdrain‘sys-_ 

; . tem, the gravel. varying in size. from BA 

inch to:No. 10. mesh -for.a-total depth of. 
ae gravel charge of not: less. ‘than 12: ‘inches. | 
: d. Drawings and data. to be furnished by : 


= the contractor.— - 


(Ly. General. at the earliest: ¢ possible. 7 
= date after award of. contract and ‘before. ~ 
7 | manufacture is begun, Or ‘shipment of. the. 
equipment is: furnished: from: stock,. the net 

- “eontractor shall submit to the Govern: 
~. . ment for. approval, three sets of certified — 
: _ prints: of outline dimensional drawings, 
and layout of the installation,. and cata- 
log. data or. other pertinent information to — 
at demonstrate fully. ‘that the ‘equipment to 
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~ such’ construction ‘drawings - as, 
opinion” of the Government, may be. re- . 


os 767 


be furnished will oneal to ‘the aa | 
“ments. and. intent of these. specifications. fF 
The contractor shall also: submit: informa- e 
~ tion required..under. “Data to be Fur- 


nished by. ‘Contractor’’ as: listed in. the i 


‘following. tabulation : 


‘Data to be Furnished by Contractor “= 
(Pressure § Sand Filters)” 


Manufacturer ~ 


Backwash flow rate. per . “unit. | 
~ (g.p.m.) nee cee aes “a 
Diameter of filter tanks’ (inches). - Daria 
Overall height of unit (inches) __. - oe | 
Design working pressure (B:84.) 22 ed 
Size unit. pipe “connections ~ OED gt et 
(OAMCRGS Js Moe ate ea. eae a 





Weight of: ‘gravel charge each unit: 


(pounds) een eee ee eae eae 


“Weight of. sand -charge: each. unit” 


(pounds). rc eta Fe et oye 38 


Weight: of . each, unit. (operating) 


- (pounds >. 


‘Manufacturer and. type pressure 


gage —— | 
Manufacturer and: type tare of 
flow indicator. ie Eee 





ae 2 = ‘The Government shall’ pave: the. 
tight to. require the contractor. to make 
any. changes _ in. the equipment design 

-. which may be necessary, in the opinion _ 
of, the. Government, to make the equip- 
ment conform to the ‘requirements of | 
‘these. ‘specifications, without - additional 
oe cost to the Government. Approval. by. the _ 


Government of the. contractor’ Ss. drawings. 


: “shall not be held to telieve the contractor. 
of any. part of the. contractor's | respon- as 
'. sibility to meet all of the requirements OL: | 
these specifications or of the responsi- 2 


bility for the: correctness of. the contrac- 7 


7 tor” S drawings. - 


ae) ‘Final: drawings wheii the equip- se 


ment is ready for shipment, ‘the contrac- 
tor: ‘shall ‘furnish: three complete sets of we 
: reproducibles and five sets of prints of the - 
~ final correct. “assembly ‘drawings, and ofS 
in’ the a 


| 768 - DECISIONS. OF, THE 
: quired for er ection, maintenance, oad re- 
‘pair. ‘The: contractor: ‘shall also : i furnish 


five’ copies of sufficient information-to fa-' 
cilitate’ the identification: of parts, ‘and 
- ghall ‘furnish: five sets of ‘complete::de- — 
_ tailed instructions for ‘the installation, 

operation, maintenance, and: repair: of. the". 


= equipment. : 


The' drawing S ‘shall show" all: changes”. | 
| and revisions; with revision: dates, made 


‘ up. to the time the equipment is comune) 
and ready, for shipment. — pita oa 
(4) Costs —The, cost oe preparing | 


data to the Government shall be included ° 


‘in the. price bid in Ame: schedule for the 


ressure sand filters. ea = 
rn, Sree. = a * A 0 
~ Installation, ~The. 8 pressure» 


| structions and as. shown on the. drawings. . 
After the equipment has. been: installed, 


_. it shall be serviced and tested-as provided — 
- in subparagraph 89, a. and eee 


67.9. below. . 


ge. Testing. he: ‘pressure: sand. filters 


| ‘shall be tested. by .the contractor to. ‘de- 


termine that they operate properly at the — 


é ‘rated’ flow. The test ‘shall include the 
operation “of” ‘the valves, on ‘each unit, 


- through the stages of backwash, rewash, a 
2 and filtration and observing the opera~_ 


| tion ‘to’ ‘see. that’ the filter unit is FEY 


: performing ‘the. desired function at each. 


stage. oo 
he ‘Payment, “Payment for furnishing, in 


: ‘stalling, ‘and testing two pressure maid é, 
filters will be made at the Tamp-sum price 


: bid: therfor in the ‘schedule, item’ 18. 
rar * a a pee * x re Ke a ss x 
69. Metat Pipe, Fittings, and. Vatves 


a General.— 
(1). Drawings. —the drawings. in ‘these 


7 specifications show in full lines ‘the. pipe. 


‘fittings and valves’ which are. to. be. fur- 


- nished and. installed under these ‘specifi- : 
| cations. Existing pipe, fittings, and. yalves. 
. are shown in dotted lines. All of the ex- 
: isting pipes and equipment in the. pump: 


| PRPARTMENT., 


; “sand: - 
ee shall. -be.. installed in accordance _ 
with the: manufacturer's: installation -in-— 


OF THE | INTERIOR Is1 LD. - 


oes plant are not showii, but the dtawe - 
ings: are in sufficient: detail: to:show ap: ~~ 
proximate | lecations Of: piping to: which 

connections : :are: to. be: made and -the: lo- 


cation of piping lying: in: close: proximity . 


to piping that-is-to be installed, The Gov- 
ernment | will not : ‘prepare: -bills: of ma-". 
_ terial-or. further. detail. drawings. for fab- 


rieating the piping. The: contractor: shall 
“prepare: ‘such. detail. drawings; and: bills 


- of material.as he deems necessary for fab- 
-rication: and.-installation purposes, and _ 

- the. ‘cost: of. such: drawings. and. pills, of 
materials shall be included:in-the.price—_- 


“bid in the. schedule for furnishing. aud : 


“installing. the various ‘Kinds, and sizes, OLe.s & 
| piping. pe Bains 


(2). Die. to. oe furnished . aude ATi, ° 
‘stalled by. the; contractor. —The items. ink 
the. schedule. for furnishing. and. install-. 
ing the various. sizes and. kinds. of . metal F 
-pipe, fittings, and valves. shall include the 
furnishing and. installing. of all pipe, fit. | 
tings, valves, accessories, and joint mate-— 


. Tial-as. shown on. the drawings orrequired 


for. the. complete . installation, fndinding | 
“the. following: te Sale Bak ee ct fos 
( a) A-itteh: brass s siphon pipe. ae 
‘(D)- ‘Piping: ‘required ‘for: connecting’ two 
pressure sand filters to. existing piping. 


a Piping: required for ‘the’ rotation of gen 


‘the external valves and. pipe for onisting os 
“pressure sand filter No. 3. Ae Seat! 


(d) Piping required for relocation of: a : : 


—8-inech fire‘protection line. 
fe) 1-and: ‘Y4-inch. siphon. filling: ‘ina 


* 3): Piping: to’ be: furnished and’ ine 


| "stalled py the contractor for which sepa: _ | 


‘tate bid items are not* ‘provided’ in’ a ne - 
schedule j is.as follows? 00. 0.00: ah eS 
“(ay ) Piping and valves: to pe included with 

_ the new pressure sand filters, '. - 
(by). Piping and valves to be ‘ineluded with 

the; vacuum pump. station. :, eae | 
by “Materials.—Materials: for: the piping | 


“system shall conform + to. the following x re-. a 


ere 


ae _*Inserted. eorduane te Li “of: ¢ Supplemiedtal ‘ | 
| Notice; No. : 
Other changes. made in the ‘specifications i 


4, dated September , 28, 1972. 


pursuant: to the Notice have been incorporated 
“without further identification. eyed Ei teey 


Seat eet ee 


ee after assembly 


758]. 


zyaehe 


Indicated, shall ‘He ted brass, ‘seamless, 
AEP. S. class dL; regular’ (standard weight). 
| Federal’ Specification WW-P-351.. ; 

Cay ‘Flanges Pipe” flanges shall” “be 


bronze, 150-pound, plain. faced, ‘screwed, : 


i” silver brazed ( Federal Specification BAe 


- F406); or welded.” 


‘Contact faces of pipe . flliges ‘shall ce 


All accordance with Manufacturers Stand: 
ard Society of the Valves ana’ Fitting In- 


a “dustry, Standard Practice: SP-6. Screwed 
- joints: ‘for’ prass. flanges’ may: be sweated 
if cen fl ae stop 
leaks. 7 

(3)" ‘Fittings, “Pipa: ‘attings, 2 


and uiider; shall ‘be ‘bronze, 125-potnd, 


| | Screwed, “Wederal ‘Specification - WW-Ps 


| 460, ‘class. A-or silver ‘brazed fittings.” a 


Pipe. fittings, 2 and 147 inch to 6 inch, : 


shail’ be” bronze,’ 150-pound, flanged fit- 


S tings, ‘ASA: B 16.24 for’ ‘silver brazing ; OF . 


: forged fittings for’ welding. 

“(4)” Gaskets. Gaskets’ ‘shall ‘be éloth 
< ‘inserted: ‘rubber, | i/164inch ‘thick, ‘ring 
. gaskets ‘for’ joints with: raised faces, 1 full 


7 face gaskets for others. 


(5): Joint: compoud.— sy oint compound 


os Swag -be ‘graphite and boiled‘ linseed oil. 
gov (6):. Bolting. —Bolts: ‘shall’ ‘be carbon * 

| steel | ‘machine ‘polts: with’ cold: punched 
oe sdaemuanereen hex nuts, ‘ASTM; A oun e 
Pion aia ‘B.: : 


CRY ‘Unioris and joints Unions; 2 
anid: uunider, shall be: 250-pound. brass. or 
bronze, composition’ ‘B, Federal - Spect- 
fication’ WW-U-516. : 

| J oints, 2 ‘and. WY inch and larger, shall 
al be flanged, ‘silver’ brazed or. welded. 


(8) Valves — Valves, 2 inch and smaller rs 


:  serewed.: 
; Valves: 2: ‘and % jnch and' larger: shall be 


; sian: ‘be: ‘bronze, -150-pound 


bronze, 150-pound: flanged, OS&Y:» 


Gate valves, shall be. single-wedge se 


. bronze trim, removable seat, and disc, ris- 


ing. stem, Federal. Specification. ww-y- 
7B, type Ul, class B (screwed) or outside. 
> screw and yoke (flanged). | 7 
| “ Globe’ valves: shall be- ‘screwed plage 
ee ‘type with removable ‘seat and dise, * * *. 
~The check valve at a vacuum pump 
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“inches 


: compression-type_ coupling 
‘pipe end insulator, and an insulating 
gasket. Any pipe. ‘stops shall, be Temoved = 
‘from the middle ring,.* * #0 | a” 
(42) Miscellaneous | “material —Where . 
| materials are shown. or called. for. on: ‘the | 
7 drawings, “put not Specifically covered. cn 


2 inch 


installation ‘shall be the screwed, ‘yer rtical -_ 


. lift check-type * * #70 ° _ 
"he solénoid. ‘valve for “the. ecu 

pump seal water supply. line Shall ‘be. &% ee 
“inch, ‘screwed, br onze body, ‘single-seat 


globe-type with renewable | dise. for. cold : 


water service, 100 pounds : per square ineh oo 
2 pressure. The valve. shall. be. of. the nor- 


mally closed construction: with coil suit: 


able for continuous operation on’ 208-volt, ; if 
60-hertz, altermating current circuit, ne 


The needle valves shall’ be. screwed, . 
brass, or bronze, globe-type, for. cold water o 
service, 100. pounds per. square ‘inch pres- as. 


sure, Suitable for en, under pres- 
sure. 


tt mls a 


eee 


(9) Welding or backing 1 ring og. Weld 


ing or backing rings used in ‘field welding : 


joints in brass pipe shall be brass. - 
(10) Pipe outlets. —Pipe | outlets: used os 


Angike hg g 


| brass pipe shall be 4 § a 


(11) Insulating: compression-type. cou- is 
plings. —Hach . halt. of | the. 
‘shall. have a 


these specifications, the contractor shall. E: 
fainish standard commercial grades and | 


| products. 


(18) Insulated. pipe joints: Iagaidiea: 


pipe joints, otlier than. compression-type - : 


couplings, shall be equal 10 
e. Fabrication and “installation ‘of. ‘pip- e 
ing== = : oH 
(4). ‘Genecai the contractor shall. ‘fa ae 
bricate. and. install all piping in'a work- 


manlike manner. _and. i in Accordance with 


by the contracting ae and ‘the appli: _ 


“cable Tequirements of. the. American 


Standard Code for Pressure ‘Piping (ASA : a 
B31. Tj. ‘Piping to. ‘pe’ embedded | in ‘con- 
crete shall be held firmly i in ‘position and : 
while the ‘concrete. is. being placed and 2 
until it has set thoroughly. No wood sup- ° ; 


insulating jor 


770. DECISIONS OF THE: DEPARTMENT or THE INTERIOR™ 


| Soite: shall Be embedded i in concrete, The 


_ interior of all pipe, fittings, and valves 
_~ . shall be clean and free from: blisters, loose . 
. mill scale, excessive rust, grease, sand, ~ 
’. dirt, and other foreign’ matter when in- 

stalled. Care shall be taken to prevent the | 

) entrance’ of. foreign. matter into’ the pip- ts 
mon Gpige & “during the progress of the work. 


Where necessary, open. ends of pipe, fit- 
tings, and valves shall be’ plugged: or 


. -elosed in a suitable manner to prevent : 
2 clogging during construction. oh any por- 
tion of the piping should. become either — 
partially or wholly clogged before final 

it shall be _ 

| thoroughly cleaned’ or shall be. replaced. | 
Open. ends of piping. to. which future pip- 

__ ing. will be connected shall be closed by — 
= pipe plugs,. blind flanges, or wooden flange - 

ats, protectors. ‘Embedded pipe and fittings | 
. shall not be painted but shall be thorough- - 


acceptance of the work, 


a ly cleaned as stated above.. 


tr acting ‘officer. 


: be permitted. | 


i tails shown on the drawings, 


~ After installation, all. piping systems. 
shall be tested as. “specified in. ‘subpara-_ 
graph 69, d. After satisfactory completion 
‘of, the cleaning and testing, all exposed. : 
valves, and fit- 


~ Backing: rings shall be: ised: on ‘welded ad 


tings shall be: a inted as. rovided in oe 5 
i P : P i pipe: joints in which’ the’ interior will not 30,2 


piping: and metal tubing, 


‘paragraph 82. 


(2) Piping. with screwed “joints. —au : 
pipe, after being. eut | and . before being — 
| shall be reamed. and all burrs» 
‘7 shall. be removed. ‘Threads. shall be eat 


threaded, 


as the proper piten, size, Saal thread fox : 
by suitable dies, and: ghall be free from 
torn or ragged surfaces. 
conform to-the American Standard for. 
Not | 


Threads shall ~ 


Taper. Pipe Threads | (ASA. B2. 1). : 
more than three threads on the: pipe at 


“any joint shall. remain exposed. after im- = 
. stallation. ‘Screwed joints, shall. be: made 
up with joint. compound. - composed of - 

. graphite and. boiled. linseed. oil applied to Bs nite 
the male threads only. Screwed joints 


shall . be metal. to. metal. Calking | ot 


| screwed joints to stop or prevent leakage > 
i will not be permitted. ; 


(3) Piping ‘with oe ete ay i 
rust. preventive compound. that: was ap- — 


plied to the faces of flanges before ship: 
ment shall be removed before the flanges 


are installed. Acid or tools that would mar 


the finished surfaces of the flanges will 
“not be permitted. Flanged joints.shall be 
bs eae made up with undamaged gaskets prop: . | 
In general, flanges or ‘unions are shown ie 
on the piping drawings only where they 
- are required for connection. to equipment, - 
2 valves, headers, | or. where ° necessary for 
removal of a’ pipe. The contractor may . 
add -any. flangés. or unions lecessary | to. 
- suit his method of fabrication or installa- - 
tion). subject. to the approval of the con- 
‘ Short. pieces of pipe. 
‘spliced - or put. together with fittings and. flared-tube joints~-The preparation 
where long lengths. can be: used will not. a | 
oie 7 of making up: the joints. shall conform to. 
- , Where. pipe is installed across:  expan- | 
:. sion joints. of the. structure. provision 
shall be made for expansion ‘and changes — 
. in alinement in accordance with. the ae ; | 
ee a joints, including the. qualification. of -weld- 
- ing. procedures, - 
operators. shall conform. to. the’ require- — 
ments of section. 6,,chapter 4.of the. code “se 


specified 


erly center ed in the. joints. The: thread. of | 


bolts, studs, and, nuts shall be. lubricated : 
with graphite and. oil: thread . ‘compound a 
SO that the nuts. can ‘be run up by hand. 


Care shall be taken. that excéssive ten- 
sion is not applied to. bolts: or. studs,, cand 
that the tension. is applied. as. Roary: uni- 


i. formly as possible. : 


(4) Piping with silver. Boaged. soldered, | 


of pipe tubing and fittings and the method 


the recommended. procedure of. the. man- te 
| ufactur er of the: fittings. - 


( 5) Piping with welded Acknts. AN des 
tails concerning... the welding Of - pipe 


welders, 


‘in. ‘subparagraph . (a) -above. 


be accessible for: cleaning after. the weld- 
‘ ing. has been. completed. Welding of. brass 


pipe and fittings shall. be done. by: the ee 
oxyacetylene process.’ ar ae 


and ‘welding oe 


: el cee 


@). ‘Branch outlets, —Brazing-type out- 


mass ss ets shall be used for branch connections 


- to existing piping. ce 


so a a “Testing. and disinfecting water piping | 


7 : and filter. tahks After: the piping has 


oe the waives installed, ‘the. contractor ‘shall 
gi test the pipe and filter tanks for leakage. 
~ by filling the pipe and filter tanks: with 7 
water and ‘subjecting. them. to a hydro- a. 
oe static préssure ‘of 150 pounds per square 3 


inch for: a. period: of not less than 30 


= minutes, during which time’ the pipe and. ; 
ee joints shall ‘be thoroughly: inspected for 

ie leakage and: other’ defects. Tf any part. of: 
ce - the. pipe: or: ‘any, valve, joint, or fitting. 
Bes shows: any: deakage, it shall be made 
watertight. ‘The contractor shall furnish 
all pumping ‘apparatus, labor, tools, pres- - 
| sure gages, and: other: equipment required- 
|. formaking the tests, and the cost thereof 
_. shall be included in the price bid in the — 

: | schedule | for. the: piping: or. ‘equipment 
oe being mn 


tested. . 


| “nit: ‘for. ‘payin ‘for all. ‘metal: ‘pine; a 
> fittings,’ ‘valves, : and” accessories willbe’ 
_ based ‘on weight, lineal footage,: or lump=" 
stm listed in: the schedule regardless of 
"eS: the material specified, and. will be made 
oe conly on. the quantity. of such metal pipe, = 

- fittings, valves, and accessories furnished 

and installed in accordance : with’ ‘the: 
drawings’ or as. directed... -Payment : ‘for | 
7 furnishing. and. installing, metal. Bipe,, 3 
_ fittings, and, valves. of. various sizes. or 

‘kinds will de. made at ‘the applicable 7 
prices’ bid therefor in ‘the, ‘schedule, ex: : 
- cept that the inch gate valve. in. / 


ee siphon line will be paid fori in item 45. 


~ Bilters 


‘The contractor ‘hall furnish ‘pnd: im 
stall the-necessary inch and 1- and Ye 


= inch brass pipe to connect: the modified 


_ "pressure - sand filter No. 3 and: the’ two" 
new pressure sand filters N o. 4.and No. 5 


Ot 2867161 
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Darran) 


*. caps or’ ‘plugs needed to’ maintain’ flaw a 
through: pressure sand: filters: Now t and: 
No. 2:.while. the. installations: are: being: : 


into re existing een. The 2 jistallation. | 


of. the piping shall be as shown on the 7 


‘drawings or as directed by.the contract: 
ing officer. All five pressure sand filters’ 
a shall. be connected’ in ‘parallel: with pro- 
_. Visions: to. allow one or more units’ to-be 
removed from” service for ‘backwashing — 
while: providing - al ‘continuous. ‘flow ‘of - 


filtered’ water from: the: remaining units... 


‘The: maximum water supply shutdown 
time, in accordance with. paragraph: TT 

. shall be no Jonger than 4 hours or.as ex- 
tended by the ‘contracting officer. ‘Tt. igi: 
| antiéipated. that: ‘while the. external’ pip: 
‘ing of ‘filter No. /3-is. being. moved and: 
_ while filters No. 4 and No, 5.are being:i in- 
| stalled, it will be necessary to keep filters ee 
No. 1 and No..2 in operation. This ‘can be. 
accomplished by placing blind flariges in 
; the : existing: 4-inch | ‘brass. pipe | and by Spgs 
- capping the existing 1-.and: W-inch brass. — 


pipe at such points as directed by the — 


contracting officer. All. temporary pipe — 


hangers or supports, blind flanges, pipe 


made shall be furnished ‘by, the. contr ‘actor, ‘ 


and shall remain the property of the: con- = 
_ tractor and shall. be removed from. Gov- | 


ernment‘ property at the ‘completion of 
the work, Payment for any or all equip- 


-ment necessary to maintain flow in filters 
No. 1 and No, 2 shall be included in the _ 


price bid -for the: connecting piping ‘tor : | 


pressure sand filters. : be a 


_ Fabrication and. installation of ae. pip- cs - 


| ing shall be in. accordance with subpara-— = 
graph 69.c. All painting. shall be done in 
= accordance with provisions of paragraph 

82. Pipe. supports and hangers shall. be 
in. “accordance. ‘with | provisions of para: 


ss 71. Connesting Piping for Pressure ¢ Sand graph 76. 


Payment’ for furnishing « and “installing ie 
the connecting - piping ‘forthe pr essure. 


sand filters will be made at the unit price 
: per pound bid: in the Schedule (items 20. 
and 21), which price shall include ‘paint: : 


ing, testing, and ‘disinfecting. 


ee ce. oe ee Aae 
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“NORTE, AMERICAN coaL 
CORPORATION — 


oar IEMA Sse ee | 
Decided December 30, 1974. 


i Appeal by North American Coal. Cor- 
poration from a: decision. upon remand. 
_ by. an Administrative Law Judge in 
- Docket Nos, DENV 73-3-P, 73-32-P, | 
 78-89-P and 73-40-P assessing civil 
penalties i in the amount. of $7, 650 pur- . 
-suant; to: section 109. of the Federal. 


: ; Coal Mine Health: and: eon Act of ie coe 
: : _ Anierican-Coal Corporation (North 


: a os American), docketed’ as IBMA 73. 
42, 8 IBMA 93, 81 ID, 204, 1974. 


4, Federal Coal Mine Health and soir _ 
a which dealt. with .an- opinion. and | 


1969, 
| | Modified, 


_ Act of 1969: Findings - 


| | Where - an Admtalstrative: Law oT nige | 
- ‘fails to support his. ultimate findings and 


a conclusions: with. basic. findings which. re- 
- flect the: preponderant weight: of the: ‘evils 
| denice: in. assessing ‘a. penalty pursuant. to. 

section: 109; “the: Board will make- the: 


necessary findinigs. BOA a 


Bet of 1969: Penalties: ‘Mitigation 


- ‘Where an Administrative Law. J udge un: 
| reasonably fails: to. take into ~ aécourt 
losses resulting from: a vacated with- 
drawal order. in assessing a. penalty for 
, the violation cited | in. such. order, . the 


| Board. wy do SO.. 


= APPEARANCES: ‘John A. Macleod, 
| Esq. ., and Timothy M. Biddle, Esq,, » for 
| ‘appellant, North. American. Coal Corp.;- 
William H: Woodland, Esq:, Trial At-— 
_ torney, for appellee, Mining Enforce 


ment and Safety Administration, 


" DECISIONS or THE DEPARTMENT oF THE INTERIOR 


181 LD. es a 


“a3 OPINION BY. | 
“ADMINISTRATIVE JUDGE _ 
DOANE eee 


INTERIOR BOARD. OF MINE : 


OPERATIONS APPEALS 


| Procedural Basligrowit* 


| “On. April 17, 1974, the Board: — 
handed. down. ts. denen with 
respect to an. appeal by. North: 


1975. OSHD. par. 17,658. (1974), 


order of an Adniinistrative: Law 


J udge finding violations and assess. | 


ing. civil penalties pur suant to sec-. 


tion. 109. of the Federal Coal Mine 
‘Health and: Safety Act of 1969.83 
» Stat. 756, 80 U.S.C. $819 (1970)... 
— Our decision was wholly dispositive. a 


>: Federal Coal Mine Healt and: Safety - with respect, to. some, of. the 3 geSNOS 6 


presented. on. appeal. However, with. 


regard: to some of the assessments; 
challenged, we: ‘remanded the case. 
to the Judge so that he could tinake. 
explicit his basic findings and sup-_ 


porting. rationale. for his ultimate. 
findings and conclusions. Finally, . 


~~ we held that a Judge may,.in ac- 

cordance with certain’ guidelines, 
consider economic losses suffered by. _ 
an operator as a result of a vacated. os 


withdrawal order. as a ‘mitigating. | 
factor. in. assessing’. civil penalties, 


for. violations cited, in. such. order. — 
— Pursuant to that: eonelasion,. we ren 


Pat : ee a "December 30, 19h ae 
eer re Her assessments for: reder. oe = 


| termination. 


7 The Judge issued | a ee re- = Pare 

, sponsive to our remand om June ‘ll, -- 
appeals _ 
Challerigée to een Assess a2 


1974, North American 


therefrom, contending that some of .- 
the ultimate findings of gravity and ~~ 
negligence are. unsupported by ade- 
quate basic findings or are contrary — 
to the evidentiary record. North — 
_ American also maintains that the 
_ Judge abused his discretion in re- 
fusing to take into account the eco-_ 
: omic losses sustained as a result.of 
ea vacated withdrawal . order in- 
volved in the ‘instant: case. North. 


American. asks that we exercise our 


__ de novo review power to modify cer- 
tain of the findings and assessments -. 


made by the J udge « on. remand. 430 
. _ to do what a reasonable man would do 
under the same or similar circumstances ~_ 
to prevent a violation of the ‘Act. Neg- 
ligence must be determined on the basis | 
of cir cumstances leading to the existence 
or occurrence of the violation. RR Mee 5 


Tn that’ same case, 1 IBMA at 1006 
we stated the tests. oF gravity ag 
follows: | 


| CFR A605, | 2. 28 
Th a 


L ssues On. Appeat 


Pan 


- os “Whether He Mehta - = 
- Law. Judge made ultimate findings — 


of gravity and negligence in assess- 


ing penalties which are supported’ 
~ in terms: of the potential hazard: to: the 
safety of the ininers and the probability an 
of such hazard: occurring. ‘The potential : 


by adequate basic findings clearly 


. reflecting the preponderant “oem 


| of the evidence. 


Be WV hether the Administrative: 
a Law Judge. abused his discretion by 
re refusing to take into account the 
economic losses resulting from a Va- 


“ cated. withdrawal order in assessing 


a civil penalty for r violation cited 
_. therein pursuant to section 109 of. 


. the Act. 


NORTH AMERICAN coaL. CORPORATION 


Discussion 


ment Criteria: Findings. 


ch Upon a finding of violation, & 


ei: udge is obliged to assess a crvil - 


penalty pursuant to section 109. 
Under subsection. (a) of section 0d, 


he is required to make findings. with 
regard to negligence and gravity. 
With regard to the criterion of neg _ 
ligence, we: held in Robert G. Lanse’ a 
son Coal Co., 1 IBMA 115, 119, 79 
LD. 657, ‘1971-1973 OSHD par. 
15,374 (1972), the following: "e 


eee, Negligence: involves the tettore 


ft ‘Hach yiolat ion in6 ald be ariaiyeed Ca 


adverse effects of any violation must be 


_ determined within the’ context - of the 
- conditions or practices existing in the 
particular mine atthe time the — | 


tion is. detected. km ue (Italies added. a. 


~ In- remanding the | assessments A 
“gow: before us for redetermination, = 
we specifically indicated that these. 
were the respective tests: to be: ap- - 
i _— North American Coal ag e 


oo was 


- Magia: 3 IBMA. at 114-118; one 


“considering North American’s re-. . 


_ of. negligence and. gravity | drawn” 
fromthe Zawson case provide i 
asked if-he had observed any frac- 
tures or conditions that would in- | 


‘We come then to the specific dicate that the roof might fall, the ee 


arguments made by North Amer- : 
ican in this appeal. For cohvenience, | 


we. deal. with the citations of viola- ne 
- that the areas he found: to be lack-~ ae 


ing: in: adequ ate. temporary . ‘roof. 
support © each | involved approxi- = 
mately 22 or’ 23° fect immediately | 


the -yardsticks ag ainst which the - 


: J udge’ s findings are tob be measured. 


_ tions by the substantive. section. of - 
the Act or egnlation: alleged 4 to : 


as have been: violated. 


aj 7 “Section 302 (a) yee - | 
<In Order of Withdrawal 1 WE, | 
| dated. April 3, 1970, North Avioti= 
can was charg pad with a violation of 
section 302 ( a), the roof control pro-.. 
‘vision. of the Act. 83-Stat: 767,30 


US.C. '§862(a) (1970), 80 CFR 


75.200. More specifically, the condi-. 
tion cited. by the inspector and 
found by the Judge to be a viola- 
 tion™ was the failure to. employ: tem- 
“porary roof supports | of adequate | 
diameter with-cap pieces on five-. 
‘foot centers. The Judge concluded 
with respect to’ gravity that the 
is conditions. cited. were serious be-_ 


“cause they. constituted a potential 
danger ‘to: the - safety. of miners in 


-. the form ofa roof fall and possible — 
injury.or death. Dee. 2-3.. He also — 
held that North. American was neg- 
-Higent’ because the condition cited 
North | 
| “American challenges these conclu-_ 
-‘sions’on the: theory that the record | 


readily observable. | 


2 compels contrary findings. 


The evidence of record reveals” 


q that North American did have tem- 


"DECISION g: OF THE DEPARTMENT. oF. ‘TEE. INTERIOR 


LD. 626, 


| ist 1D. a 


“poring rae supports four hes i ws 
diameter, but that the inspector was 


-newed appellate challenge | to. some of the opinion : 1 that-an inch ‘in 


. : of the-assessments made pursuant to 
our remand, the _above-quoted. tests a 
~ mum: standard. that. ought. to have 


“been followed.: (Tr. 96-7.)? When. 


diameter for every 15:inches-in the - 


heig ght of the coal bed was the mini- 


Inspector answersd “No. The: robe | 


appeared to be rather substantial.” 


(ir 18.) The inspector also stated ‘, -, 


outby, a working face where a con- 


tinuous miner had just completed. 


z North’ Atlan iemisienkig: ‘calls - atten’: 


_ tion to the “opinion” nature of the inspector’s 
_ testimony. ‘In our’ view,. an. Administrative . 
Law Judge has discretion to attach ‘great 


weight . to an opinion expressed by a federal 
coal’ mine inspector, if it is credible and 
relevant, because he testifies. AS ail expert. Of 
course, even though B witness Tay be qual- 


ified as an expert, cross-examination or other | 
: evidence. may reveal that. his. opinion fg. en- 
titled to. little: weight, if any at all. With» 


regard to. the case at hand, the opinion evi- 
dence from. the Anspector relevant: to a deter- 


mination of seriousness is. favorable to. North 7 
2 American: (Tr, 78}. The attack ‘On some: of 
_the inspector’s. opinions in North American’s 
brief appears to: us to have been a mistaken 


effort to continue the argument over whether. 


there was 2 violation, an issue not before the. 
' Board on this: appeal Br. of North. Amertean, 


pp. 5-9. - : 
2 Although: the epilation® governing provi- 


sions’ of a roof control: ‘plan concerning tem- 
porary. roof support provide for support. with: | 
‘gome 


a minimum diameter of four’ ‘{nches, 
roofs may require supports . with. larger di- . 
ameters. . 30 CER 75.200-8. There iy nothing 


in’ this record to show that ‘North: American oo 


Was - cited. for. a condition sanctioned. by a 
roof control ‘plan approved: by MESA’s pred- 


-ecessor, the Bureau of -Mines, . Moreover, even. 7 


if the record revealed — such cir cumstances, 
they would not constitute an absolute defense 


‘to a charge of failing to maintain a- ‘sound 


roof, Zeigler Coal Company, 2 IBMA 216, 80 
a ere OSHD Li 16,608 : 


a 7 : ae run. “rn! 7 24 3, ) He ‘qdmitied 
that: the continuous miner that, he 
. Saw could: maine for 23: or 24 feet 
without: exposing its operator: to the 
fe temporarily ‘supported -roof.. (Tr. " 

95-6. ) He also conceded. that. he did 


not see anyone under the inade- 


“4 ‘quately, supported. roof. (Tr. 96.)3 
~ Apart from.the. statements of the’ 
fa, inspector, there is.also the testimony . 
sia OL 4 North American’s witness, Mr. 

- Elmer Johnson, a professional min-. 

Ing. engineer with considérable ex-. 
: spect to the roof control. 
cited) in NV otice. a FWT, dated 
Je anuary 19, 1972, is also attacked 
on this appeal. In particular, North 
American. contends that the Judge 

misapplied both the gravity and. 
negligence criteria. | ~ 


perience in coal mines in general 
and with the subj ect. Kenilworth _ 
~mine.in particular. When queried 
_ about the roof condition of the sub- 
. . ject mine he replied: ee worked i in 
_ about nine different mines in the’ 
West, Midwest and East, and I’ve. 
been in dozens of other mines; -and.. 
_ the top of. the. Kenilworth Mine is. 
probably. the best top. that T’ve ever 
been exposed to.” (Tr. 129.) He also 
stated that the most. recent: roof fall 
fatality had taken place in 1955 and — 
that in the 10 to 15 years prior to this 
case, only one serious lost-time ac- 
- cident had occurred as the result of — 
a roof fall at, the Kenilworth Mine. 7 


| (Tr. 173.) 


On. the asi of ‘thi: erompinee 
evidence, we find that the likelihood 7 


or probability of a. roof fall was re- 


mote and we hold that the viola- 
~ tion was. not. serious. ‘Furthermore, | 
taking into. consideration the fact. 


‘that the inspector never fully ex- 


oe 2 In Valley. ee Coat: Cox; 1 IBMA: 248, 


248, 79 L.D. 781, 1971-1973. OSHD par. 15, 390 
(18972), we ruled that where miners‘ are not 
_ exposed..to a vhazard,. that. fact tends: to show. 
_ thata violation is not serious, 
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with respe act: to. proper ‘dihinsies 3 Boe 


roof. supports and. in light of the. 7 
above- cited. evidence, we. find. that. - 


North American.” did. what. could — 


reasonably be. expected. in, ‘the. cir | 


cumstances to. provide _ adequate 


: temporary _ roof - ‘support and we. | 
therefore | hold. that the violation 
“was not the result. of negligence. In 
accordance with these Andings ‘and 
. conclusions, we are reducing the 
: penalty. assessed. from $400. to $100. : 


The assessment made with re- 
jolation. 


The. evidence of record ~eveale | 
that. the | notice was issued when 
the inspector obser ved a readily ap- 
parent loose roof that. was not ade-. 


| quately. suppor ted. Testimony at 


the hearing revealed that the loose. 


roof was 10 to 12 inches thick and 
20 feet in. length and that it ex- 
tended | the width of the enbry. = 
has 8.. : ; ) 


~The J dane concluded chat the ane | 
lation ‘was serious because of the 
potential for roof fall: but, as be- 


fore, he failed to evaluate the prob- 
ability of such a fall occurring. In’ 


our judgment, the ready observabik : 
ity of the loose’ roof, in the absence’ 


| _ of expert evidence Me the contr ary,” 
plained the pasis for a oe | | 


suggests that, the forces tending to-' 
ward roof collapse were Soll ad-— 
vanced. In addition,: although we _ 
recognize that miners could have — 
avoided the bad roof by filing down’ | 


DE CISIONS: OF THE 


fe 4 the right hand fade. undet a re 
ported portion of the roof, we find — 


| this — 


since there were no ‘warning. signs 
posted and there was little likeli- - 
hood that all the miners would take | 7 
- a 0. 


such protective action on their own. 


While it is true that the inspector | 
did not observe any men working in ~ 
the vicinity of the. suspect roof (Tr, : 
576-8), the potential for a roof fall 
at a time when men would pass 
under was, SO far as we can deter- 
mine, a genuine proximate probabil- 
- ‘fity rather than a remote, speculative _ 
possibility. We therefore uphold as. 


_ modified herein the Judge’s conclu- 


sion that. the instant violation was: 


serious; 
‘With asd to ihe ultimate find. 
. fing of negligence, the J udge based 
this view on the ready observability 
7 of the loose roof. Since we agree tliat 
a reasonable man would have de- 
tected and remedied the condition, 
- we uphold that finding of negli- 


gence. 
The assessment of $800. for ihe. 
_ subject notice of violation will be 
| mA examination that the dip: sections : 
_ where the subject violations took — 
place were wet in parts, but he did 
‘not make a moisture content test nor 
did he amplify his observation. (Tr. 
209.) The inspector also stated that — 


affirmed. ; 
2. Section 504 (a) bie ‘ges 7 


In Orders: L WB, dated Septem- | 
ber 22, 1970; and. 1 WB, dated No-- 
North American © 


vember 10, 1970, 
Was eharged with violations of sec- 


tion 304(a). of the Act which pro-- 


geribes and requir es cleanup of 


“accumulations” of combustible ma- 
terials. 88 Stat. 774, 30 U.S.C. § 864. 
(a), 30 CFR 75.400. The September 
92 order was issued because of al-. 
—Jeged. accumulations of coal and coal © 
| dust 3 in shuttle car roadways wary 
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ing from: 4 to 12 inches i in depth and a 


spanning an area of 1,500 feet. The — . 4 


consideration _ “unpersuasive - November 10 order cited North 


American’ because “* * * coal dust | 


and loose coal were accumulated 
along No. 3 entry and a crosscut off 
3 entry in No. 5 dip section for 
. distance. of. approximately 200 


oe Float coal dust. was accumu- 
lated in eight crosscuts below the. 
- test conveyor along the main east 


entries.” The J ndoe concluded that 


: the former violation was serious be-. 
‘cause of a potential fire hazard. 


Likewise, he held the latter: to be - 


- serious, cad rationalized his con- 


clusion on the theory that the ac- 


cumulation was conducive to the — 
‘propagation of anexplosion.Insub- — 
stance, North American contends ~ 
and we agree that the Judge’s find- ~ 


ings with: respect to the gravity of 
the subject violations are defective 
because they lack a determination of — 


the probability that a fire or an ex- _ ; 


plosion might have taken place in 


the circumstances. Robert G. Eaw- 
son Coal Co. , Supra. 


— The inspector admitted on cross- | 


moisture I isa factor to be considered 
iW determining incombustible con- 


tent. (Tr, 288.) Of. 30 CFR 75.402, 


75. 402-1. | 
North American’s Mr. J os 


whose qualifications were discussed _ 


earlier, testified that the subj ect, dip 
sections | were always wet. » (Tr. 219, 


2 mai | 


nevertheless because he testified as 


to the condition which always 
existed and the inspector’s admis- — 


‘sion of some wetness. provides cor- 


tworthin ¥ 
roboration as to: the trus WOL Iness . September 2, 1971, ‘and Or con of 


: — With ted Septem- 
“More specifically, with regard to Withdrawal 7 TID, dated Septem: 


the’ probability of explosion,! the. 

| record reveals that the first violation 
did not-involve float coal dust. (Tr. 
B03). Although there was such dust’ 
Pap: involved in the second violation, the | 


of his statements. 


- 7 situs was 2,000 feet from the ore : 
ing faces in-an area where methane 


ois liberated | in minute quantities and 


is unlikely to collect. (Tr.-218, 282, 


940-1.) Furthermore, as North 
_ American: points out, the ‘inspector 
admitted that there was no ignition 


-gource in connection with: the first. 
violation. (Tr. 196), and'there was . 
. no evidence of an ignition source. 
__ with respect to the second.. Finally, — 
~ the record shows that the last ex- 
plosion - at: the: Kenilworth : Mire 
took Pee ins 1945. ue 128-29, - 


917.) 


Qn the bade of is fotegiitig & evl- 


dence of record, we find with regard | 
to. both the subject violations, that. - 
_ the. likelihood oL fire: or explosion ; 


was remote. We. therefore conclude, 
7 contrary’ to the J udge, that the vio- 


; lations | “were not. ser ious. Having 


- tion is no longer oe See. Hastern. Asso- 
ciated Coal Corp.; 3-IBMA 3838, 81....D. 627, 
7 a aes a OpEd. par. — (1074). . 
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_ 240.) ti is. true, as MESA pointe out, | 
that Mr. J ohiison : ‘was not present. 
on the dates when the instant cita- — 
~ tions of violation were issued, but: 

we find his testimony persuasive 


eat - : 


reached, this conclusion, » we es | 


the assessment for the violation ~ 
cited in the Septemb er 99 order from 
$600 to $300 and we reduce the as- 
sessment for the violation cited in. 
ithe November 10 order from. $y 000 | 

| to $500. 


3. Section 804d) bihaaien : | 
Order of Withdr awal 1 JF, dated 


ber 16, 1971, chatged North Ameri-. 
ean, pursuant to section 304(d), 80 
U.S.C. §864(d), 80 CFR 75.408, 

with inadequate rock dust along the © 
floor. The Judge concluded that the 
former violation was very serious — 

and that it was the result of gross — 
negligence. With respect to the lat- 


ter violation, he held the condition © 
cited to be serious and the result of — 


a pattern of negligent conduct. 
North American’ challenges each of | 


these findings on appeal... , 
- Turning first to the September 3: 
violation, we note that the evidence 


reveals that. the samples taken by: 7 
the issuing: inspector ranged any- 
_ where from 10.0 to 38.4 in terms of _ 


percentage ‘of incombustible con- 


tent, levels which are substantially 
below the 65% required by the Act. 
Dee. 6. It is true, however, that the 
record also reveals that the roof and 
‘ribs nearby were. adequately rock 
. dusted (Tr. 460, 468, 478), : that 


methane was well within the regula- 


‘ tory limits required for compliance _ 


| ee 459, Siciiela , and | that 1 no Dae | 


 4North American cites 30. CFR 45.28-1-in 
; support of its gravity. argument. That regula- © 


? 
a - . 


‘nition | sources “were ‘detected (Tr. 


465, 481). Moreover, vat the time of - 


- 78 : 


"DECISIONS OF THE, 


the inspection no coal mining “was 
going on in the particular section 


| where the's subject, order was issued. 


“In our view, ‘the substantial dis- 


: “parity. between the percentages of 


-incombustible content found and 


those that’ are statutorily required 
. shows that this violation was not 
- only palpable but ‘that the condi- 
tion had persisted for quite-some 
~ times 


a ‘grossly: negligent in allowing this 


violation ‘to occur: However, inas- 
- much. as this working section was -° 


not in operation and-because there 
‘was no sufficient: showing of an ig- 


_ nition source or wtipredictably dan-. 


gerous levels of methane, we must 


* find. that the likelihood. of fire‘or-ex- 


‘plosion was not great and that the 
violation was therefore not serious. 
Accordingly, we are reducing the 


penalty? assessed from $1, 500. to. 


| $1, 000.. 
: The: videncs with oo to the 
‘section. 304(d). violation cited in 
.Order 1 TJD is very-similar to that 
~ ~presented ‘with regard to the viola- 
_ tion cited in Order 1 JF. The related. 
roof and rib areas were adequately 
dusted: as. was the floor between the 


areas found to be in violation: and 


‘the working faces. (Tr. 529.) There 
‘were.no permissibility. violations 
detected. (Tr. 528), and methane 


levels were acceptable. (Tr. 525, 


yal By contrast, the area covered 


by this violation was 225 feet which. 
WAS. considerably. less than that in- 
* volved in the . ‘Previous violation 


ee 528, 529). Deck. 
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‘In these circumstances, we 
think that the Judge did not err in 
finding North - American to. be 


[8h LD: 


"Once ag ain, hegie: the evidence oo 
shows that. the likelihood of: an ex- - 
plosion or “fire: was ‘small, -we Toust: 
| concltide that the violation. was not — 
serious, ‘However, we agree with the. - 
Judge that the condition was ‘the re- 


sult af simple negligence; ‘the. ares 


“was. sufficiently extensive to per- 
-suade . us that a reasonable. man 
‘would have detected. and corrected 


the deficiency in incombustible con- 


_tent.’ Accordingly, we. are reducing. a 
the assessment from $1, 200 to $800. | 


A 80 CFR 6. 1008 (a). Charge. 


Notice No. 1 FWT, dated Febru- 
‘Ary 1,.1972, cited North American 
for fadhiiie to installa trolley guard. 
The. Judge-coricluded that this: fail- 


ure was the result of negligence be- 


cause the company was aware of the rr 
requirement, having | been ‘ previous- © 


ly cited for a similar violation. (Tr. oa 


650, 659.) North American contends. 
that the Judge’s ultimate finding i 1 
nores the ‘alleged: difficulty of ob- _ 

taining: the : suNleey, a guard. 


(ia.) 


‘Whether or: not North: eee | 


“was awaré that 30 CFR 75. 1003 (a): 
requires a trolley guard to prevent | 
exposed .wires is irrelevant to the 
‘determination of negligence herein 7 


8 North American. joints ‘out that the Judge. - 


‘considered the history “of three prior oceur-- 


‘-rences of -violation. of 30.CFR. 75.403 im 


reaching an assessment. While it is true that: 
these previous violations. are irrelevant ° to. . 


determining if the present one was the result | _ 
‘of negligence, such evidence is pertinent. in: 
applying the ‘eriterion of previous. history or. 


violation. Thus this factor. was’ properly. an. 


“element to be considered in fixing the assess-: mh 


ment amount and it does not matter whether 


the Judge took it- into account in’ “applying 7 


the negligence criterion. since there was in-- 


‘dependent: evidence to support his” “ultimate ARE 
-eonclusion: of fact and law as Ba that ‘issue. 


a ee an. n operator is. apreaumcd to 


 khow the requirements of the law 


and will not be heard to. plead i ig- 


, norance: of ‘the law i in. defense. Seé 
Freeman Coal Mining Co.,3 IBMA 
484,449. n. 7, 81 LD. 728, 1974-1975 
OSHD par. 19, AT (1974). ‘The real — 
— question is: whether: North American 
unreasonably failed to prevent a vi- © 
 olation.of the legislated standard of - 
~ care from occurring... The: evidence 
of record, while by.no.means as full 
as might be desired, is uncontra-, : 
dicted : with regard to. the. shortage. 
of the missing trolley. guard. More-— 
over, there is oie in the’record’ 
to--suggest that North American 
failed to take all reasonable: actions. 
to obtain. the guard..C On the-facts, of 
. this record, we must conclude that 


the: fae to. have the. guard. was 
inadvertent. and.\ was not the product 
| of negligence. , ia ee 
Accor dingly, ‘the assessment: of 
$300 will. be rediiced to-$25. 


[2] Ap art from challenging some 
_ of the Judge’s findings made with 


réspect to negligence and gravity, . 
North “American: also claims: that: 

- there was error in the refusal to take 
into account ‘losses sustainéd as: a 
a ‘result. of a vacated withdrawal or-- 
der, “7 FWYT, ‘dated January. 81, 
1972, in assessing a penalty for the 
| violation cited in that order: The vi- 
 olation in question: was an alléged 


deviation from ‘the: approved. roo! 
control plan. 30-CFR 75.200. - 


~The Judge concluded -that “eh 


production. ‘losses sustained . ‘by 
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North. Maen were not proxi- ; 
mately caused: by the subject. with- — 
drawal order. He also s stated at: page | 


: 14 of his opinion: 


‘It may be. ‘that some “production: “was 
lost’ between. the: time the roof. was se | 


cured, -So. that the operator eould legally — 


, commence: extracting coal, and: the ter- 
mination’ of the withdrawal order. 
in the ‘absence of. any evidence suggesting 
7 such. a time lapsé, I am ‘unable to make a 
| finding that the operator suffered a mone- 


But, 


tary loss because of the improper issuance — 
of the withdrawal order. ? 


North. American. points out, ‘ond 


wo agree, that. ‘the above- quoted 
statement is in contradiction of the 
. initial conclusion of no proximate 


cause. In addition, North American 


_élaimsthat there is cr edible evidence © 


of record tending to show that. there - 
were economic losses directly trace- : 


able to the subject, withdrawal or: | 
der: In view ‘of the self-contradic- 


tory nature of the opinion below and 


in light of the lack of transcript ci- 
tations, we have: decided to review 


this final phase « of North American’s 


appeal de‘novo. 43 'CFR.4. 605. 


_ The withdrawal order was issued 


at 10:30 a.m. on January -31, 1972; 


and it called for the withdrawal of | 


all persons not essential’ to abate- 


ment from the face areas of Nos. dy 


8, 4, and 5 entries in the main. east 


section.. By 8 p.m..on the same day, - 


. North American had taken sufficient 
remedial action with respect.to Nos. 


1, 4; and. 5 entries to persuade the: 
ameter to modify the withdrawal _ 
order so: that it’ included only the 
No. 3 entry. The modified order was 
subsequently terminated: at 9 a.m. 
oi -Febitiary’ 1; 197. Some six 


780 
“months later, on 1 August 3, 1972, the 


. withdrawal order now in issue was 
administratively vacated, it having | 


been found to be null and void ab 
initio. Govt. Ex. No. 18. On the basis 
of: these facts, we. find that North 
American did suffer economic losses 
which were the proximate result of 
the subj ect withdrawal. order. Tak- 


ing these losses into account as a gen- 


eral Mitigating factor, we reduce the 
Judge’s assessment of $1,000 to $500. 


. ORDER 
WHEREF ORE, pursuant to the 


; authority delegated to the Board 
_by the Secretary of the Interior (43 — 


Is considered a prima sane oe of a 
‘violation. bach es 


CFR 41(4)), IT IS HEREBY — 


ORDERED that the decision pur- 


entitled case IS MODIFIED i in ac- 


cordance with the fore going opinion 


and North American SHALL PAY 
the penalties assessed in the amount 
of $4,875 on or before thirty days 
from the date of this decision. 


ever Doang, : 


Administrative Judge. 

| I Condon: | 

C. EK: Roars: in,, 

Chie f Administrative J udge. 
CO-OP MINING COMPANY 

3 IBMA 533 

Appeal by the Mining Enforcement and 


Safety Administration (MESA) froma 
decision by an Administrative Law 


DECISIONS: OF THE DEPARTMENT OF. THE ‘INTERIOR 


Decided December 31 sa 974, 


T8L LD. 


| dated ‘Fane 28, 1973, insofar as ae 
= vacated two notices of. violation in a 


civil penalty. proceeding | pursuant to 
section 109(a) of the Federal Coal . 
Mine Health and Safety Act of 1969.1 - 

The decision assessed penalties totaling 
$355 for other. Violations | not here 
appealed... | 7 5, 


“Reversed in part, 


1. Federal Coal Mine Health and Safety | 
Act of 1969: Incombustible Dust Pro- . 


gram: Test Reports — 


An analysis of dust. samples report indi- 
eating | a violation can be admitted as 
evidence upon proper foundation under 
28 U.S.C. § 1732. (1970) and, if admitted, 


suant to remand in the above- = APPEARANCES: ‘William , Wood- - 


- land, Esq. , for appellant, Mining En- 


forcement and Safety Administration ; 


Carl E. Kingston, Esq.) ’ for appellee, - 
| Co-Op Mining Company. | 


| OPINION BY CHIEF ADMIN- : 
ISTRATIVE JUDGE ROGERS 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 
At the outset, we note that Co- Op 


| in its reply brief.states: “MESA’s 
, phrasing’ of the Issue Presented and 


Statement of the Case (in its brief 
filed August 7, 1973) are accepted 
by appellee as substantially accurate 
and factual.” In view of this we will 
accept MESA/’s ‘Statement of The 
Case’ as follows: 


On December 15, 1971, and February 9, 
1972, Federal Coal. Mine Health and: 


. Safety Inspector, Parley DeLyle Hinkins, 
Judge (Docket No. DENV 78-18-2), | ae 


130 U-S.C. §§ 801-960.(1970),. 


| 7801 — 


acting 2 as an authorized representative 
of the Secretary of the Interior, made 


‘inspections .of Co- Op. Mining Company's _ 
Co-Op Mine. During: those’ inspections, a 


- routine:acceptable procedure was fol- 


 lowed.to collect mine dust samples. (Tr. 


60-58, 113-115.) Following. routine pro- 
cedure, these samples were prepared and 
mailed to..the Bureau of. Mines [now 
MESA] ‘testing facility in Pittsburgh, 


Pennsylvania. The. results ‘of ithe labora-* - 


tory analysis of the incombustible content 


in this material. was prepared at the lab- 
oratory, typed into.a standard form report 


and received by the Inspector by return 
mail. Finding that the results showed 


| _ that certain of the areas of the mine had 
a content of incombustible material below - 
- the accepted standard he issued Notices — 


of Violation, 1.PDH dated December 27, 
1971, and 1 PDH dated February 9, 1972. 


Tuesday, March 6, 1973, pursuant to Sec: 
tion 109(a) of the Act, at which, among 


- other items, the above alleged violations | 


of safety standards were considered. In- 


-- gpector. Hinkins was called to testify re- 


- garding both alleged violations, at which 


time he described the procedures used 
_ in collecting samples, preparing and mail-— 
- ing them to the testing laboratory (Tr. = 
51-58). 


Another inspector, ‘Thomas J. 
Dickerson, knowledgeable of the labora- 


tory procedure at Mt. Hope, . West Vir- | 
ginia also testified as to those procedures. : 


CTY, 180-187.) Appellant introduced cop- 
ies of the. laboratory . test. results. One 


report: was accepted and the: other refused | 


‘by the Administrative Law Judge. 


_ By Decision of June 28, 1973, the Ad- 
ministrative Law J udge (Judge) vacated » 
“both of the above alleged violations on the | 


grounds that the test results were hear- 


say evidence and that no additional cor- _ 
roborative evidence was introduced which | 


would smpport a finding that the mine 
dust samples contained insufficient i incom- 
. DESHING material, . oo 


-C0- OP MINING ‘COMPANY. ee 
| December 31,1974. _ 


Contentions of the Parties. 


MESA. cortends Giet. the J des S i 
err ed in refusing to consider the evi- = 


dence presented as it related to the | 
| reports of laboratory analysis of the . 
: incombustible content of mine dust 
samples and relies upon the provi- 


sions of 28 U.S.C. § 1782. It. asks 
that we reverse the J udge’s decision. 


and find a violation of the standards 
as related to both Notices of Viola- 


tion. | 
Co-Op. ands, rn a - uinae 
tion sufficient for the proper accept- 


ance of the offered evidence under _ 
28 U.S.C. § 1782 was not made in — 


_ that there was no testimony from a 
A hearing was held in Price, Utah, on — 


person in a position to attest to the 


authenticity of the reports,. and con 


cludes that the J — decision 
should be affirmed, 


i ssue Presented 


As did Co- Op, we eee fie. 


phrasing of the issue presented: on 


appeal as set out in MESA’s brief | 
as follows : | ; 


Whether or not the Adminis trative Law 
Judge erred in rejecting appellant’s. prof- 


fered exhibit showing the results of the | 


Bureau of Mines’: laboratory tests for 


-incombustible. content. of the mine dust 
sample, and. yacating another 


similar - 
Notice of Violation because no corroborax 
tive evidence other than a copy of test 
results was received into evidence. 


Discussion 


ais the hearing, MESA. offered 


into ¢ evidence two reports (marked. 


as sooo nae Exhibits ‘No. Le and: 
No. 2) prepared: in furtherance of — 

ithe Federal Coal Mine Health and 
: Safety Act of 1969. (the Act) and 


regulations issued pursuant thereto. 
"The offer was based on the provi- 
‘sions of the Business Records Act, 


28 U.S. C. § 1732: which oe as 


| follows: - 


= ( a). Th: any court of Fie United. States. 


and in any court established by Act of 
Congress, any writing or record, whether 
in the form of an.entry in a book or other- 
wise, made as.a memorandum or record 
‘of any aet, transaction, | occurrence, or 
7 event, shall be admissible as evidence of 

such act, transaction, occurrence, or 
event, if-made in regular course of any 
business, and if it was the regular course 


of’ such business to make such. memo- | 
randum or record, at the time. of such act, 
: transaction, . 


oecurreuce,. or 
within a reasonable time thereafter. 


All other circumstances of the making 


- of such writing or record, ineluding tack 
of personal. knowledge. by the entrant or 


maker, may be shown to. affect its weight, 
bit. such ‘circumstances shall not aed 


its. adnvissibility. (Italics added.) | 
The term “business,” as used in “this 


section, includes business, profession, Oc 


eee, and calling of every kind, 
-(b) If any. business, institution, mem- 


ae of a profession or calling, or any de-— 
partment or ‘agency. of: government, in .. 
‘the regular, course of business or activity | . 


has kept: or: recorded any. memorandum, 
‘writing, -entry,. print,. representation or 
combination; thereof, of any act, tr 


action, occurrence, or-event, and in-the 


regular course of business has. caused any. 
or all of the same to be recorded, copied, 
or reproduced by ‘any. photographic, 
photostatic, microfilm, Inicro-card, minia- 
ture: photographic, -or other process which 


accurately reproduces or forms a durable | 


medium for so reproducing the original, 
_ the original may be destroyed in the 
regular course of business unless its pres- 
- ervation is’ requires by law. Such repr O- 
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event or: :- 
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duction, Ghee satisfactorily identified, is 


as admissible in evidence as the original. 
itself.in any judicial or administrative — 


proceeding whether: the original is in - 


_ existence or not and an enlargement -or 


facsimile of such reproduction is likewise 
admissible in evidence if the original -re- 


production is in.existence and@ available. 
‘for inspection. under direction of court. 


The introduction of ‘a: reproduced record, 
enlargement, or: facsimile does: not. pre- 
clude admission: of the original. This sub- 
section shall not be construed to exclude 
from evidence any document: or copy 
thereof which is otherwise. admissible 
the. rules, -Of evidence. tees 
added.) - : 


[1] We fats official notice of the 


“eck that the: Secretary of. the In- ; 


terior has established a. ‘procedure 
for taking samples and determining 
by laboratory method the incom- 
bustible content of dust in further- 


ance of the oblig ation imposed upon 


him. by section 304(d). of the Act. 
We also take official notice of the 
procedure established for the sub- 


mitting of dust samples, the testing 
= procedure, and reports thereon, set 
forth in the Coal Mine Safety In- - 


spection Manual for Underg round. 
Mines,. of. December 1971, which 
was in effect’ at the time of the.al-_ 
leged' violations.. We further take 
notice that the methods used in the 
testing procedure are of general 
knowledge in mining. circles and 
conceded to be in keeping with well- 
known ‘scientific principles and 
practices, and. that such testing pro- 
cedures and techniques are followed 
in each. of the several laboratories 
established by the Secretary:. for 
such purposes... Additionally, un- 
less shown to the contrary, we pre- 


sume that the Secretary’s orders and. | 


instructions Cee the Paine of sam ; 


| ples and. issuance of test reports 


thereon are carried out by his em- 
_ ployees. ‘Therefore, we find that the — 
making of stich reports'is a required’. 
and regular part of the business of © 
- MESA. ‘The reports, being records — 
of an act, occurrence, or event made — 
in the regular course of business, sa 
_ clearly fall within the: lang wage of | 
- section 1782, SUPTE. cece are 
Reports of this. type. are no less 
admissible under: section wy 32. es 


: “clusions: based on: cheney’ or anattars : 
of opinion. These matters of content 
| of: the’ report: by express- ‘statutory 
_ provision go to weight rather than 
‘to. admissibility. Th the instant case, 
howéver, the: proffer ed. reports: do 
not. contain any ‘such matters of 
opinion. They. contain: ‘only anu 
~ merical analysis of the dust. samples — 
a submitted, showing: the percentage 
of. Sncombustible’ content; i.e. , they. 
contain only factual data. mocorded , 
asa result of a test.Fhe contents of 
the reports.have: the: earmarks of ré+. : 
liability. or. probability. “of trust: | 
- “4vorthiness. They constitute the on! ly. | 
evidence available-to support the al- - 
_leged violations. Therefore, when ; 
| admitted into: evidence, if suchia: Te- 
port’ shows. thatthe percentage of. 
incombustible:content does not méet 
the required : standard, it establishes. 
 Bprima facie case. of a violation, © 
~ * OF£ course, the operator may: attack. 
<> the. accuracy: and. the: ‘reliability of 
. aes the. report. itself, ‘the regularity. of 
oe oo test t procedure, and offer, — 


é 3: See Kullis ve Hanoook, 423. fr 2d 608;- -g13. be 


“2 See. ‘Moran: ¥. > partetungh-Des- Moines Steet (5th! ‘Cir. '1970),. and. Thomas vr Rogans ui — 


3 Co., 188 F.2d 467, 478 (3a Cir. 1950). oe ee 
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: inspector, 


other. ‘evideiice ‘e ie in: “rebuttal: 


‘But. where no- such challenge is — 
imade, or where the J udge finds such | 
challenge does not meet or overcome 


the presumption of verity which ats 
taches to. the report, the Judge ‘is 
left witha prime facie showing that = 


a violation did,.in fact, occur.’ 


Co- Op’ ‘S argument in this appeal i 


is that: the excluded report did ‘not 
: qualify for admission in evidence — 


under 98 U.S: C. $1782. (1970), be- © : 


‘Cause the Inspector who issued the - 
Notices of. Violation admitted that 
he had no personal knowledge of the. :* 
testing procedure followed at the - 

Pittsburgh laboratory where" the ~ 
~ tests were made, ‘and therefore was 


not. qualified to attest: to the authen- 


ticity. of the” ‘report, 2.€.,, that no. 
_ proper foundation was laid. We do. _ 
hot’ agree. Two MESA: ‘inspectors a 


testified . at. the hearing. ‘Tnspector 


. Hinkins,; who. took ‘the’ samples, . 
- mailed them. to the laboratory, and 


received the report here in question, - 


- testified as to the procedures’used in — 


collecting the dust. samples; prepar= 


‘ing and mailing them to thé Iabora- 
tory; ‘and the. réceipt ’ ‘of the’ ‘test. - : 
results. He also‘identified the report | 
ini qtiestion- as being the’ report'on 
the samples he submitted: A'sécond 
‘Dickerson; now 
edgeable of the laboratory proce- 
dure’ at’ Mt. Hope, West Virginia, — 
"testified as to. those ® “procedures. — 
~Tnasinuch as” ‘the’ laboratory: pro- 
cedure: ‘and ‘the method: ‘of testing 
! dust. samples: at” the: Mt. ee ie 


Mr. 


ie ee 


F. 2d. 895, 361 (4th Cir. 1962). 


| ipa are sine same as those asad - 
at the Pittsburgh laboratory, the 
fact that neither Inspector Hinkins 
nor Dickerson had personally. ob- 
served the procedures: at Pittsburgh | 
does not damage the credibility of 
their testimony that. the report was _ 
the product of a regular and pre- 
scribed routine of. business. with 


| which both ‘were familiar. This is 


~ all that. was necessary for a pre-_ 


sumption of regularity to attach to 


~ the report, and to qualify it for ‘ad- ; 
mission as a business document. We | 


. believe the J udge erred in refusing 


— to admit it under 28 U. i C. $17 32 


7 (19%) , SUPTA. 


In the case’ of the report: eric “ 


was admitted into evidence as hear= 


gay but given no weight by the» 
Judge, the record reveals that 
— Co-Op qnade no attempt to rebut — 
either the presumption of regularity — 
- or the accuracy of the contents. 
‘While. it attacked generally the re-_ 
liability of the procedures followed, 
oe offered. no evidence to show that. 


such. procedures were inadequate, 
e impr oper, or resulted in an unrelia- 
~ ble or inaccurate report. In this in- 


stance ‘the Judge admitted the re- 
port but: gave it no weight. for the | 
_. stated reason that it was uncorrobo- — 
: "vated, hearsay. evidence. The term. 


“corroborating. evidence” means evi- 


a dence supplementary to that al- . 
cand» tending _ to: 
-. strengthen or confirm it, or "addic > 
tional evidence. of a different. char- | 
a acter to the same point.* We are in- 
id clined to believe that the J udge mis- te 


 geady. given 


1951. 
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applied the te corr -oboration” in 
this instance, since it appears he in- 


tended to question the foundation _ 
for the report’s. admission . rather 


than its. weight. In our view, there — 


would be no ‘way to corroborate a 


laboratory test report except-by an- 


other laboratory test. If the Judge © 
was questioning the authenticity of 
the document itself or the fact that 
it was offered asa copy, rather than ~ 
the original, we point out that.sec-° 


tion. 1732 does not require that 


| oither. an. original or authenticated sae 
| copy be submitted.® All that is nec- | 


essary is that the report be properly : 


identified. Here again, we find that : 
‘the Judge properly should: have ad- 


mitted the report under section 


1782, and in the absence of rebutting a 
evidence should have considered it 
as. a prima si showing of: a viola , 
tion. a ae 
| In holding as we iis that both: OL es: 
the reports qualified for admission. — 
as business records under section . 


1732, and, in the absence. of any ev1- 


— dence in rebuttal, would stand as a _ 
prima facie showing of the viola- 
tions cited,.we are not unmindful of 
_ the fact that Co- Op had no. reason — Eg 
or no opportunity at, the hearing to 
rebut: MES A’s showing with respect 
‘to Notice of Violation No. 1. PDH 
_ dated. December 27,1971, since the —- 
laboratory report: supporting the 
- Notice was excluded from evidence __ 
by the. Judge. Inasmuch, however, pe 
as Co- Op did have an ‘opportunity 
pind did not. oe any. evidence i. oa 
BA a “tnaiter ‘of fact, ‘ovildinals of ali stich | 


reports: are’ ne on file by MESA and. are ; 
oe available... = 
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aes wicks in our, opinion ond serve 


_ tomeet or overcome the prima facie 
showing 1 made by MESA in support 


of Notice of Violation No. 1 PDH 
>. dated. February..9, 1972, we do not. 

think it. unreasonable to presume 

~~ that Co-Op would be unable to pro- 
~ duce such evidence to successfully 
rebut a prima facie showing of the 
earlier violation under our holding 
herein: The factual backgrounds of. 


 the- two: situations’ are identical. 
Consequently, although we find that 
the Judge erred in his decision to 


~ vacate: both Notices and hold that 
 bothrare reinstated, we are reluctant 
ha SO: remand the ease to the J udge for 


further proceedings. In view of the 
inordinate length of time which has 
- elapsed — since 


kit would bean offense to. com- 





_ best. interest of justice to the parties 


re and: all concerned to eoneliide the 
ee case atthis point. | 
Therefore; we: find that tie two 
a “qohiibas, cited in. Notice: No: 1 
PDH; dated December 27, 1971,and — 
he Notice No.-E PDH, dated: February - 
Lote Ys 1972, did occtir and: that a penalty 
te of $1 Sachs is: assessed. In determin- - 
Pe Ing that: only’ a norizial ‘penalty is 
2, appropriate. in. this:.case we ‘are 
mindfulof the: statutory require- 
ment of section 109(a)(1) of: the 
oy At: that certain’ criteria set forth 


_ therein be considered. Insofar as the 
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S. issuance of the > 
~. Notices, the undue delays which 
-’ have occurred: inthe hearing and 
ge appeal procedures, and considering. 
_. the nature of the case itself, we 
. - thinl 
- -Taon sense to further prolong a final 

— ~ decision: by. requiring further pro- 
_- ceedings. We believe it to be in the 


record ators: us pee we ohare 
considered .these criteria. We have. : 
also. considered the time. and -ex- 


pense to all concerned which would 


be required to develop a:factual — 
record: of matters which. ‘occurred 
during 1971,. and the provision. 0£ | 


- section 105 (c), of the Act requiring . 


that review actions shall be taken:as 
promptly as practicable. consistent. 
with adequate consideration. of the — 


issues involved. We believe: adequate 
_ consideration had been given to the 
- applicable statutory requirements | 
and that. the purely nominal — 


amounts assessed. are. appropriate ‘: 


‘under all of the. civeumstances.. 


ORDER» 


WHEREFORE, ‘pursuant to the | 
authority delegated to' the Board by” 


the Secretary of the Interior (43 : 
CFR 4.1(4)), IT Is HEREBY > 
ORDERED that the Co-Op ¥ 





Mining | 
Company is’ directed to pay the civil — 


- penalties assessed in the amount of | 


$357 within 30 dey from the date . 
this. decision. | * 


6. E Rocinkis; yh, a 
Chie f Admtiistrative laa . 


I concn: 


Howie a ee teaenes! Je. BR... 


| Alternate Aeneas Fudge, ~~ 


ADMINISTRATIVE. J UDG 


DOANE, DISSENTING: 


The maj jority. finds two wiolatishns ? 
of section 804(d) of the Act, cited 


‘under 30-CEFR, 75. 408, and assesses : 


pene therefor argue on a the , 


: ats of io pieces on paper ad 


; for. the-record as Government Ex- 
~ hibit Nos. 1 and 2. 1 These: two docu- 


‘ments were purported to be copies 
of: relevant. laboratory test results - 
of the incombustible content of dust = 

| samples. Both are devoid of any. in>. 
dication of source and neither was 
‘signed, initialed, authenticated, ver- 
ified, certified or:substantially: sup-. 


ported by the: testimony ‘of a single 
competent. witness. . Believing as I 


_do :that..the. majority: opinion ‘mis: 
conceives: the. issue, misapplies -) 
~ dawyand could impede the: establish- 
ment of a proper standard of proof. | 
policy in’ future’ Penalty ‘¢ peteen a 


= must respectfully dissent.» 


I would vacate the two notices of | 

‘violation. involved: here, as did the — 
trial. judge, on- the ground, that = 
neither. the Government’s re] jected” 
| evidence: nor its: admitted. ‘evidence 
1S. reliable, probative or substantial. i. 
The. rationale . for this: dissenting i 
View-is- detailed: in ‘the following. | 


: discussion. ° 


the Reat Iss sete 


“The. briefs of the ne as aul a 
as the majority opinion, needlessly: 
ne ‘dévote. “considerable” ‘discussion. to = 
~ the question of the admissibility of  ° 
Government. Exhibit Nos. 1 and. 2 . 
under 28' U.S.C: ‘§ 1732, the ‘fedéral 
- shop-book ‘rule.* They extétisively 


discuss whether a proper founda- by ‘section 558 or. 554°Of-this title to bevcon: 
ducted.in, aecordance.-with this section. “Sub- 
—. “geetion “(ey of. section” 554. of: ‘title: 5, US. Cee ats 

_ “provides*in: “pertinent: part : oe 
ey Sive. all. interested . parties opportunity., A) eras 
#9 * hearing and. decision. on notice and in: 
. ‘Accordance. ‘with - ‘Sections: 556 and bat: “of ae 2 ott 
- this:title.”:. ea OS ae 


4 tion. was laid. for’ the application. of 
ne such rile j in. order to. cope with “8 





oe “ALeopies: of these’ ute ‘exhibits: are attabhed. 
2S Bs. Appendix L- and. Appendix: Ih ‘to. this dis. 


% senting ¢ opinion, 
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: terial, 


: obj echlond to the admission of the 
= exhibits as hearsay: = 


“This discussion was - unnecessary | 


because the hearing in this proceeds. 


ing was. required’ to. be: conducted 


pursuant; to. the rules’: ‘of. the. Ad- . : 
‘ministrative | Procedure -Act,?. and Es 

- section.1006(d). of that Act,-5  - 
USC. §556(d) : permits the admis: : 
sion of hearsay: evidence, provided 7 

. it:-is ‘not: irrelevant, immaterial,-or 


unduly repetitious. The pertinent 
part. of .5=. aes fsveknde of 


% vides as follows: 


PAL aR,  Anay oral ‘or: “ docunientary evi= 


denice. may’ be received, ‘but the agency as 
“a matter: of policy: shall: provide forthe . — 
exclusion. of irrelevant, immaterial, or un: 
duly. repetitious evidence. on i _ Fealies : 
‘Supplied, ). es, 





-Administtative- “agencies. 7 gen: ee 


erally are not, restricted i in the kind ae 
of evidence “they. ean. admit. Fhe ie 

| mere admission. of proof: that, would eas 
‘be. excluded. as. arreleyant,. imma: 
incompetent, or. ‘redundant a 
under the rules.of evidence adopted os 
ina jury. trial. will not restrict: ene ce. 
7 forcement, of an. agency’ Ss decision, oo 
co ® Section?) 109 (a) @): of the: Act}: 80. U.S.C. Pe 
'§.819(a) (3), -provides. in, Dertinent:: “part. ag” 

- “follows + 
the Secretary - only- after: the: person: “eharg ged. a 
with a. violation. under. this Act, has. been: given pa 
‘an opportunity’ for a public: hearing * #4) 


‘Any hearing under this section shall be direc. | ee 
ord, and-shalt-he subject:to.section 554 'of-title 


4g? ‘civil penalty ‘shall ‘be: assesséd" by 


“B-of the United Stites Code.” Subsection’ Gn 2.3 
of. section: ‘B56 OF ‘title: 5, U.S8.cr ‘ provides: age. 

follows : ie 
fies the’ provisions | thereof, to hearings © required nee 


». “This. ‘section . applies; according te 
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‘The agency. shall. 


“= neth - ‘Culp | ‘Davis, 


= Ss : 
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‘The APA \ pointedly omits 5 hearsay 
| “incompetent” evidence 
from. the list. of -evidence which 
should: not be received: Thus, the 
exclusion of otherwise. legally in- 


other 


admissible evidence: from an admin- 
istrative hearing may: be error.>. 
. The pyincinal reasons for admit- 


ting hearsay in administrative hear: | 


~ ings are:.(1) the exclusionary rules 
do not determine the ‘probative 
value ‘of proffered evidence. and the 
reliability of both hearsay. and. 10n- 


hearsay evidence. ranges from. the 
ee least. reliable. to ‘the most. ‘reliable; 
ae (2). it makes no sense to require a 
trial examiner to. refuse’ to admit 
Soe ~ hearsay where. there is no jury to 
protect ‘and the trier of fact is 
equally. “exposed ‘to. the evidence — 
whether he admits it or excludes its: 
oo vend? (38) discarding: the exclusionary ~ 
_. rules of admission ' eliminates ‘the... 
need for: parties. to ‘interpose. pro- | 
- *-tective obj ections, relieves the hear-. 
ing ‘officer of making difficult’ rul- 
ings before all the evidence is avail: . 
~ ablé, and assures a complete, ‘but'not. 
: unduly long, record: and might well 
oS avoid the need to: Feopen the record. . 
"Another provision’ “Of Bb US. iC 
- § 556(d),. ‘ignored. by. the’ majority 


opinion, but’ which. I believe to be 


directly applicable. to’ the decision 


an this’ case, ‘teads as ‘follows + 


ae sanction may not be: ‘iniposed or - rule 


or ordér: ‘issued: except on consideration of. 
a the: whole: record’ or. those parts thereof 


“3 3 See ‘MeCormick’s: ‘Hanilbook of ‘the Law of t 
Evidence, ‘§ 850° (2d .ed., Mdward’ W.: Cleary, 


et al.,. 1972); Gellhorn, Administrative .Law 


and Process, pp. 177-180 (1972) ; and. Ken- 
“2 Administrative Law ne 


: | Treatise, §§.14.07, 44. 08, -14,09- (1968), 
“4 Tbid. Acie 


872-867 15-8 — a | 


going 


| and-admitted:-E Exhibit No.2 
issue before the ‘Board: in: nie ap- : 
peal. is whether-the J udge erred in — 


illusive ; 


a nominal. ° 


“cited. by. a party. and: slipported. by and” 
in aceordance with the. reliable, proba- 
tive, and substantial, evidence. . 


. Thus, on the basis of the fore-— 
dissin: I. submit that. 
whether-the hearsay Exhibit No. 14 
should have been admitted is not the — 
real: issué here, Although I admit 
that the Judge. didnot explain very 
well why he rejected Exhibit Not 
2, the reak 


givirig no probative weight to either. _ 
exhibit and i in holding, in effect, that a 


the. evidence: of record: “was inst | 
-elent to justify the imposition. of 7 
i penalty. assessments, for. the. viola- —- 
| tions charged. Lge Salsa 


“ De termining Reliability, ae = 


W eight, and. Subetortiolitg: _ a 
ez caraay. Evidence. e a 


* According to. ‘Black's: ‘Daud Dios 3 
tionary (4th. ed. -1951),: the follow: “% 
ing terms: are’ ‘defined. as follows: - 


Reliable: Trustworthy, worthy of, f con : 


| ilaenée. : 


“Pro bative: Tn ine: Jay ‘of: evidence. Hay ; : 


: ie ‘the: eiféct: of pr oof; “tending to pr rove, : 


Neca ope 


Or actually: proving. “Testimony: carrying a 


7 quality’ of proof and’ having fitness to in; i 


duce ‘conviction - of - truth, consisting of 
fact: and reason cp-oueldting’ 2 as co-ordi 
nate faetors;:° 3. 


Substantial: Of" een worth’ mid? ra 
portance: of considérable value ; valuable. at 
Belonging. to substance’: actually’ ‘exist- 


ing ;‘real; not seeming or imaginary; not’ 
‘solid; true; .Yeritable.. Some- 

thing: worth while as. ‘distinguished fr om 
something” “Without ” value OF. inet fely 


Th. an. adihinistrative. hen as 


: ae mi the « case > of montury:t trials, it, tis 
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assumed. chat the. fave examiner will 
not r ely: upo on untrustworthy evi- 


dence in: reaching his decision. 
Thus, if there és 


decision, the reviewing Court pre- 


| _ sumes that. the examiner or trial 
judge relied on ‘that. evidence ae 


reaching his decision.> 
- Nevertheless, the more difficult — 
2 “and often-crucial—question. for the 


hearing officer is the determination 
_ of whether he should rely upon 

-_ hearsay evidence in reaching his de- 
cision, 
with the reliability. or. Der 


The: examiner ’s concern is 


. worth of the evidence. 6. 


| The fact that: some ne may 

| ae reliable is no guarantee that 
all hearsay is reliable. The courts 
. have provided only scant guidance 


| in upholding” administrative reli- 


-. ance. on some hearsay evidence. 


- Judge Learned Hand, in WZRB v. 
7 ‘Remington Rand, 94. F.2d. 862, 873 


(2d. Cir. 1938), - has offered. the - 
- classic. formulation: 


- dia indeed admit: 
eh ‘much, that: would. have been. excluded: at 
-. common: law, ‘but. the. act specifically: so 
pa provides Meg “EN Jo doubt, that does: not 
-. mean mere rumor. will-serve to. “support” 
a finding, but hearsay: may do:so.at least 
ae af. more as, not. conveniently. available, and 
oh if in the end the finding is supported. by 


[Phe examiner] 


| the kind, of evidence. on which responsible 


persons are accustomed. to. roy. in: serious 


; © atta: (Italics. added. de 


- Additional - eritena: applied: in 


: evaluating the reliability of hearsay 
can. “be discerned from. the. general 
| case law. The following are the most 

| © MeCormick, ‘supra, $351. , 


4 0 Tbid. 
coe PA. 


“competent” or 
trustworthy: evidence'to: support the | 


[st LD. 


significant: (a) What. is ne “na 
Hise? of the: hearsay evidence? (b) 


Is better evidence. available? -(c) — 


How. important or unimportant. is 
the subject matter in relation to the 
cost of acquiring “better” evidence ? 


(d) How precise does the agency’s  — 


fact finding need to be? (e) What 


_is the administrative policy: aaa : 


the statute being enforced ? Be 


Evaluation of a Evidence ts) of 
Record. 


In ada to the two questioned a ~ 
documents, and a stipulation de- 
scribed hereafter, the only. other 
evidence offered by the Government 
to establish that the alleged viola: 

tions occurred was the testimony of ae 


two federal inspectors. ~ 3 
_ Mr. Parley DeLyle Hinkins, ie. 
inspector who issued the notices of | 


- violation, testified that on December 


15, 1971, c= together with the mine. - 


manager, Mr. Bill Stoddard, took. . 
certain dust samples: according to 
required procedure, and, after tak: 


ing a: particular sample,. “We put; i it [ 


in a white plastic bag and puta 
card on it to identify itandthearea 
that it. came from, and we mailed it 
to Pittsburgh, to the laboratory; oe 4 


there.” ° (Tr. 50-52.) -_ 


Mr. Hinkins further testified that ae 


he was not familiar with what. hap- 


7 pens to a. sample after. he deposits ie ar 
‘in the mail. He knew only.that.the 


sample goes to Pittsburgh’ for test- 


ing. Hes was. not. familiar with. the = 


8 Ibid. ees aw a ie 
9A literal: pending of this fectimoay ee a 


_ the question of whether he actually mailed — — 
“four samples or only: one eae 


December 15, 
ples. (Tr. 52. ) 


foe ke eS 


a” ee ee 


- Pitiaburgh iene nor aa he. 


_ studied the procedures used in that 


laboratory. When asked to identity 
Government Exhibit No. 1, he re-— 


sponded: 


Yes, this is the four canpiee that L. 


: tested. This was with Mr. Stoddard on 
"71. These were e spot sam- 


Mr. Toniane also eaGhified that he 


followed substantially the same. pro-. 


~ cedure in taking the samples per- 


-. taining to the second notice, 1 PDH, 
dated February 9, 1972; as that used 
for: taking the: first set, of ‘samples. S 

oo A Eri: 


Mr "Thomas cs Dickerson thé 
: other inspector witness for the Gov- 


- ernment, testified that he had spent 
four: days in a laboratory in Mt. 
- Hope, West Virginia, to determine 
_. how samples: were tested. He. pre 
sented. a detailed account. of. the 
: laboratory procedure which. he. ob- | 
_., served, and he- concluded that. the 
pr ocedure was reliable. (Tr.-131- 
188.) Mr. Dickerson also: testified | 
- that. he had. not. visited the. labora- | 


_ tory. at Pittsburgh.. (Tr,, 188.)... 


_ » According’ teyMr. Dickerson, ao 
: Samples: cited: In: Government: Bx: 


hibit No. 1 were: tested in’ . Pitts: 
burgh while he thought the samples 


ee in Government Exhibit. No.2 
were tested. in. Mt. . Hope, ‘West. Vir- 
ginia. (Tr. 139-140, ) “Mr. :Hinkins: 
then testified that he was “not sure’ 


where. the samples cited in “Exhibit 


No. 2 were sent: He did ‘not recall 
just. exactly just. where. I 


25 mailed these to.” (Tr. 140.): 


ge - Finally, on: “April 5, 197 3. ‘the 
ers [ udge eee left the record: ‘open 
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to. permit the Gorman time. to a 


submit.additional evidence by writ-— 


ten. interrogatives relating to. tests 
performed at the laboratory. at Mt. 


Hope (Tr. 145), the parties. stipu- 
lated that. regardless. of any testi- 


mony,at the hearing, “* * * the an- 


alysis of the dust samples, a. copy of 
the results of which: were received 
and entered in evidence as Govern- 


ment. Exhibit No. 2, were performed ? 
in the Bureau. of Mines laboratory. 


at Pittsburgh, Pennsylvania, ee 


The Government by. this. evidence : 


seeks to prove that Co- Op violated - 


80.CFR 75.403 by not inaintaining 7 
an incombustible content.of thecom- | 


- bined coal dust, rock dust, and other 
_ dust in the mine area,at notless than. . 
--& given, percentage. It. would ‘seem, 


therefore, that. in all fairness to the 


_ operator, some proof that the. per- 
centage figures on the. document of- 
fered to establish a violation: repre- | 

‘Senti a. true, correct, and. accurate | 
portrayal | of the. combustible con- | 
tent.of the epepieney submitted dby the : 


oe ene a rr | 
Co- Op’s mine manager was. ‘aps. 


‘: parently: with the. inspector when 7 


the samplesiin this.case. were taken. 


No objection to thé method of tak- 
ing. the samples. from:the-mine; was. 


made, probably for that reason: _ 


However, the operator. did not see 
how. the: laboratory: tests: were per- 5 
formed, or by: whom. He had.no way 
of knowing: from: the: evidenve. of 


record in this case: (1). whether the-. 


‘samples: taken. from: his mine were 
actually the same samples referred 
-to..en. the: tio. exhibits; or» (2) 2 
: whether the a tests. were: | 
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pattembd: at one.or more -e qualified 


and. authorized laboratory techni: 


cians; -or. (8) if. 80, whether a 


method employed i in the purported 


analyses is scientifically acceptable. 
= Certainly, without even identifying | 
earmarks showing. in what labora- — 
tory, if ¢ any, the analy: ses were. pre 
pared and with: no ‘initials, signa- 


ture or other written verification or : dence = in — record. to Bag 
2; authentication of any ‘kind | appear: - suppor t 
| ing: on: them, . the: originals: of the — 


two documents cannot be said to be. 


: intrinsically trustworthy. Ge 


~The ‘testimony: of the: two inspec- : 
ee ‘is ‘virtually useless regarding “4 
the - laboratory ‘processing since _ 
neither of them was familiar with — 


or had: ‘ever’ ‘been to the- Pittsburgh 
: laboratory.” The ‘stipulation — 


laboratory : at: Pittsburgh. But the 


: stipulation does ’not show by whom 
they: ‘were | “performed - or in ‘what, 
manner; ‘and itiddes hot show where. 
or by. whom the exhibit itself Rae 


prepared. 


~The Statemoit: of éhis: Casey, ane 
Ages one MESA’s E Brief, at i page? 2, - i: 


states > 


phe Festilts of the laboratory analyets ; 





, “Ao in ‘its: opinion, ‘the majority. ides ‘not re 
vert to the: fact that they ‘are. dealing with: 
- copies, -and- they: never ‘come to. grips: with’ the: 
; s evidence. : 
- factory’ identification ‘of reproductions. ‘More- roa 
.. 6ver,:they* ‘completely ignore! 28. U. are ue 
| (b) which: provides::. 
ed “Properly’ ‘authenticated | ‘copies “or. tan ; 
| “seripts. of any hooks’ records, papers: or: docu-: ~ 


“requirement. in 28: U.S. C.: §.17382 (b) of. Satis- 


~ ments of. “any : department | or. agency ‘of . the, 


- United States’ shall’ be admitted: in« evidence’ 
equally « with: ‘the originals’ ‘theréof. = ae 


. on 1, 


as hae Poe a oe Seb ted eds 


"DECISIONS oF. THE ‘DEPARTMENT. OF THE INTERIOR 


‘did | 
establish, “at east’ “with: respect to 
Exhibit: No. 2, that. the analyses it 
purports: to” represent: “were per 
- formed™ in: “the: ‘Bureau -of ‘Mines 


a 1733. a 


E "of the ‘incombustible coneene in “this may 
terial. was ‘prepared. at’ the’ laboratory, - 


typed into a. standard form report: and 
received by the inspector by return mail. 


I consider this statementt to be. en-. | 
| tir ely self- -serving- and perhaps a 


statement of what, counsel for 


‘MES A wanted. to prove or thought | “ 7 
he had proved, but: there is no evi- 


Ek. would. evaluate the reliability - 


; oe the hearsay evidence, I Exhibits. Dee. 
ee and. 2; by application of the criteria 
itemized under the. previous sub- | 
heading. as follows: oe 


( a) The nature of the hearsdy: ig s that ae 


at. consists of two. documents, improperly 
identified, without | any | authentication 
ae whatsoever, 

: sheds ; 


and “having. no intrinsic . 


(b)' Better evidence As: “peadily: avail: . 


te able. ‘At least,’ ‘the form could be revised 


to. show.a letterhead. or. seal of the Bureatt 


of. Mines: laboratory, with. a verification, 
imprinted. or stamped thereon, dated and e 


Signed by the laboratory technician: who 


performed. the analyses, anid: certifying 
that -he.was qualified and. authorized. tO, 


make. the analyses, that the *: -analyses., 


were. made. in accordance. with specified... 
s and generally accepted ‘scientific labora-: 
_ tory- procedure, and” that ‘the’ results: - 
shown ‘accurately - ‘reflect ‘the true: per oes 
; centages: or incombustiblé content’ ‘found 
: in. the: samples. analyzed. Rodan’ Geaeat Ma 


“€e). The. importance: of. the evidence 4 is: 


"crucial for. the. purpose of providing a 
+8 Yeliable basis. ‘upon which, the ‘ultimate- . 

- finding thab a‘ Violation occurred: can ‘bé. 
_made:: The. cost. of acquiring the better ps 


AB: described’ In; « oe: paboyss.- 


would. be nominal. 


- (a), ‘The fact: finding i in 1 this prorecaine: ae 
needs ‘to be precise - enough to comply, 
with ‘the requirements of 5 °U: S. C. §55T 
= (¢)(A). of the APA, which are to make-- 
‘findings on all material issues of fact oe 
show the. reasons’ or, t basis therefor... ee 


| “@e the administrative policy behind” 
. iis statute being. enforced. is prestimably 7 


that any-civil penalties assessed against 


Oe a coal. mine. operator shall. be for viola- 
‘tions proved ‘on the basis. of reliable, ES 
“probative, and substantial evidence as 


‘required by 5 U. S; C. § 556(d) of the APA. 
‘Finally, I evaluate. the subj ect 


7? ‘hearsay. evidence adduced in’ this — 
of extra- record information and mar 


terials. which. are not. a. toatter of . 
common. knowledge to the general 
_ public is usually. precluded. asa,mat- — 
ter. of. law.. The. practice : in. which ‘ 
the. majority indulges. in. order to 
sustain the Government’s case effec- 
tively denies the right to a trial-type 
hearing in penalty cases which Con- 


_. proceeding in .terms_ of. J udge | 
_. fand’s formula, as not “# # * * the 
kind of. evidence on which respon- , 


~ sible persons are accustomed to ay 
| in serous affairs.” ae 


Official N otice and Presumptions 


The majority impliedty- Tecogs~ 


wnizes that. the record made below. 1s 
fatally Jacking.in sufficient. relia- 
able, probative, and substantial evi- 


_ dence to support findings of. viola- 


tion when it resorts to official notice 
and the creation of a. presumption 
in order-to overcome the deficiencies 
of the evidence of record as. shown 


above. Specifically, the majority 


takes official -notice of procedures 
supposedly established by the ‘Sec- 
retary for the collection and labora- 
tory analysis of dust samples and 
of the December 1971 edition of the 
Department’s Coal Mine Safety In- 
spection Manual for Underground 
. Mines. Tt also takes “* * *- notice 


that the methods used in ‘the test~ - 
ing procedure are of general knowl- _ 
edge in mining circles and conceded. 
to ba in keeping with well-known 
scientific principles and practices, 


and that such testing | procedures 


and techniques are followed in each 
of the several laboratories estab-— 


7 dished ‘Py the sais for such per 
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Glendennng -v. 


poses * eR RD ” Having taken. gga 


of all these. alleged: pr ocedures, the 
| majority caps . its) ‘argument with — 
the presumption that the procedures 
are in fact carried out‘in every.case, — 
presumably including. the « one at bar - 


unless. shown. to. the contrary. - 
In my opinion, 1 the: Sone asain . 


gress. specifically granted. in section 


109 of the Act. Gf. Ohio Bell Tele- 


phone Co. -v. Public Utilities | 
Comm’n., 301 U.S. 292 (1937). Since | 
the pence evidence supporting 
the majority’s view. was: never -put: 


‘into the record: before it. was closed, | 


Co-Op has never been accorded.the. 
opportunity for. rebuttal which is 
the very essence of the hearing right. 
Ribicof, 213 °F. 
Supp. 301. (D.. Mo.. 1962); UNA 
Chapter, Flight Engineers’ Intern. 
Assn, AFE-CTO v.- National. Me- 
diation Board, 294 F.2d.905 (D.C. 
Cir. 1961),-cert. denied, 368 U.S. — 
956 — (4962) 5 i 5 US. C. §536(2) 
(1970). | | 
‘Furthermore, ¢ even “if. I thought 2 


‘that official notice in these. clrcum- . 
stances were proper, I would ‘still. 


quarrel with ‘those matters noticed. = 


by the majority. Although the ma- 
' jority opinion. refers to. ‘Secretarial 


procedures, it does not cite any -of- 


; ficially Pee gated regulations is-. ; 


_ However, 


aD 7 | 


sued ani signed by. the. Secretary. 


_ or his lawful: delegate. The only De- 
7 partmental publication. to which‘the - 


majority adverts is the December 


1971: Coal. Mine Safety Inspection 
Manual for Underground Mines. 
while this manual -does_ 
contain instructions to inspectors 
with regard to sampling and. han- 


dling, it does not describe the proc- 


essing and: testing procedures at. 
the: laboratory in any great detail, 
and. despite the majority’s conten- 
- tion that the laboratory methods are 
of “general knowledge,” I, for one, 


remain ‘unenlightened as. to what 


| they are and have no basis upon 
which’ to conclude that they. are 
_ scientifically acceptable. Glenden- 


ning v. Ribicoff, supra.™ 


Finally, I must take exception to 
_ the creation by the majority of a 


presumption to the effect that the 


supposed procedures attributed to 


the Secretary were in fact followed 
in the case at hand. In my judgment, 
- such a presumption amounts'to little 


more than a statement by the ma- . 


| jority that Government employees 
can do no wrong in processing lab- 


. oratory samples. Except in default 
situations, I would hold that proof : 
that the prescribed procedures were: 


followed in the case at hand i is es- 


_ sential in order to establish a prima | 


| facie case. 43 CFR 4,544, 


The Secretary in. his discretion could hold 
. & rulemaking proceeding pursuant to the... 
Act to establish the reliability of the scien-— 


tific methods and procedures employed in the 
Department’s laboratories for determining in- 
combustible content. The rules which would 


: result from such a proceeding would obviate 


the. necessity . of proving reliability in. every — 
adjudicative hearing pursuant to section 109, : 


DECISIONS OF THE ‘DEPARTMENT OF ‘THE INTERIOR. 


tsi 1 DB. 


"Standard 0 of Proo f Policy 


“The panes ‘problems po 3 : oe 
by laboratory analysis reports and 


computer printouts are complex and 
technical, The Departmental per- a 
sonnel: engaged i in this kind of proc- 


essing, and who initiate the docu- 
mentary evidence designed to prove. ~ 
the efficacy of the leboratory. test- 
‘ing results are not lawyers and are 


not. responsible for the legal defi- Z 
clencies of such evidence. os 
However, the Department does + 
have, I think, an affirmative re- — 
sponsibility to esta blieh a standard 
of proof PONY of the highest. 


quality when seeking to impose the _ 
sanction of a civil penalty. This ob- — 


jective can be best accomplished by 


appropriate rulemaking, or in the ae 
alternative, by ‘decisions -of ‘the 


Board within the exercise of its ad- 


| judicative jurisdiction. The prin- 


cipal impetus for my dissent is the 


belief that the majority opinion ef- .— 
_ fectively sidesteps that responsi- 


bility and. condones a very anemic 
standard of proof which does not, | 
in my opinion, conform to either 


the letter or the spirit of section 


556 (d). ofthe APA... _ 
In addition, the: unique provision — 


| of section 109(2) (4) -of the Act, as — 


a practical matter, suggests that the | 


standard of proof required for jury 


trials might just as well be required | 
for our administrative penalty pro-. 

ceedings, particularly, as here, 
when the evidence needed to meet 


that standard ‘is so readily avail- 


able. That. section provides for a 
_ proceeding in a United States Dis- 


1801 


‘trict eo to entorbe | an ‘order. of : 
- the Secretary assessing a civil pen- 
-alty, when an operator fails'to pay 
within the time prescribed ; but, 2 - 
requires that all issues of fact be 
submitted to a jury while all other - 
issues are reviewed de novo by the 


court. Under this circumstance, I 


tive “penalty — “proceeding, 


States District Court ‘proceeding. 
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forcement’ | 
clearly demonstrated that: the ‘im- 
position of such sanctions is justi- : 


inclined. to. sad vias their ionts that 7 
refusal to pay the administrative — 


assessment. ‘would be useless | and 


futile and would result only in ad- 
ditional costs of litigation. 


Finally, I believe that. all public | 7 


officials should use their powers to 


_ impose sanctions. only after thosé _ 
“submit. that counsel for MESA. 


might just as well produce that. 
kind of evidence i in the administra- 
which. | 
would be admissible and held to be — 
substantial in a subsequent United 


charged with prosecution and en- _ 
-responsibilities _ have — 


fied. To assure. public confidence in : 
administrative 


| high standard of proof policy must. | 
By this procedure, counsel for the — | 


operators might be convinced that 
the Government has the proof to — 
sustain its — and pee be | 


‘adjudications, a — | 
be established and maintained. 


Dav Doann,. ~- 
saciid Judge. . 


GOVERNMENT EXHIBIT 1 


ANALYSES OF DUST SAMPLES 


‘MINE Co-op 
“COLLECTED BY. Pantey D. Hinkins 


SAMPLE 


TABLE 2 


_COMPANY. Co-op Mining Company’ 


DATE_ December 15, 1971_ 





ches REC'D 


. LAB NO: | SAMPLE} OF DUST LOCATION - OF MINE—SPOT LOCATION PERCENT 
ee oe ae ic PROM | = SA INCOM- 
oi ies aus | | 7 BUSTIBLE | 

- eighaeh Se te ood “Bana Retum: Zero=45 feet Satby No. a 62. 
_ ; sf Te ES” guaveyy station i in the return in No. 2 a 

+ oe ee te ae i fe centry. 3 — 
 J-85083 |  $2|.Band. | Intake Zero= 45 68H re ‘No. 2) vo, poe 
Rd gurvey station. haulage roadway. Ve ot 
—J-85084 | , 38 | Band ~— | Intake Zero==100 feet. outhy fault 7 De 
rane e so ft along haulage road. 
— d-B5085 | 4| Band | Return Zero=30 feet inby No. 67. 
a oe 28 _ stopping in the return. entry. ae 


> *By Volumeter. 
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me OF: Te DEPARTMENT or 7: ab INTERIOR | : [81 LD. 
GOVERNMENT EXHIBIT a ri 
“ANALYSES | OF Dust SAMPLES | 
| oe ao hs “TABLE_2_ 2 
MINE Co-op a _COMPANY_ Co-op Mining Company 


. COLLECTED. BY “Pane D D. Hinkins _ 


_DATE, January. 2 24-25, 1972 


AS REC'D 


“LAB NO. | SAMPLE |. ja a | LOCATION OF “MINE—SPOT ‘LOCATION PERCENT 
zi oa eee Pree, (3 ir _FROM SAMPLES INCOM- 
: yu ee ee ? | : BUSTIBLE 
‘J-903835. | 1} Floor Intake -Zero=20. feet inby old 8 B. eae | 
. mn aia. 2 loading machine’ oe the epueee oS 
nial ete aducenluser’ 68 ap ye Peake en nOMds, fe ae aha 
J-903886 | 2] Floor. | | Intake Zero = 120 feet inby dpad! No. 7) 280% 
, Sauk ae ere |e " 31, No. 6 room in 2-right section. Bohb TA sake i 
~ J-—90337 > 3 | .Floor Return Zero= 100 feet inby the 30 foot | _ 7 . 54, * 
J-90338: {>.> 4.| Floor Intake Zero=75 feet inby No. 2 panto 66. * 
: a a rial doors on the haulage road. | 
» J-902389 5 | Floor Intake Zero= 150 feet outby the face 47, * 
- of No. 7 room. in 2 right section. 
-*By Volumeter. 


DISSENTING OPINION APPENDIX II 


UNITED STATES ~~ 
Vv, 
ALAMEDA P, LAW ET AL.-- 


18 IBLA 249 
~ Decided. December $1,197 7h 


Apel by the United States from that .. 


portion ‘of :a. decision by Administra- 


tive Law Judge Rudolph M. Steiner 


which dismissed contestant’s com- 


plaints against four desert land entries 
(RB 07870, ete.) ; and. appeal by one of ee 
the contestees from that portion of the 
—Judge’s decision in which. he refused. 
to rule on the statutory life remaining 
+ in her desert land entry (LA 039826)... 


‘Reversed. 


jl Desert Land Entry: Generally— 
Desert Land Entry: Assignment— 


Desert Land - Entry: Cancellation— 


‘Desert Land Entry: Cultivation and . 


Reclamation _ 


' Where a group: of desert land entrymen — 

have leased their entries for a term of 
15 years, with an option to purchase at 
the end of the lease, given full control. of. | 


the entries to ‘the lessees, and deposited 


“jn escrow warr anty deeds conveying the. 
‘and in their entries, the agreements viow 
lated the. provisions of the Desert Land: 
Law against — sale of entries prior to | 


patent. assignments, for. the. benefit, of a 


aga cn 


corporation, “and jpolaing * ‘of more than | 
820 aeres of desert land. by one eee 


or association. Accordingly, the entries 
| must be canceled. : 


- The ‘doctrine | of. Vinaiatys rescission. of: - 


‘ an. alleged contract. ‘to. sell a desert land 


| ~ entry. after. patent. is’ not. to. be applied 
tries involved ‘in ‘this: consolidated ee 


in’ these circumstances, | particularly 
where. the. rescission. ‘comes: long after a 


Bt contest has. been brought, against: the en- — 
_ >. tries, the: money ‘paid, to entrymen has - 
oe not. been refunded, and the life of f entry 


has run. 


a 


2. ‘Desert Land: Entry: ‘Csaetally—- 
Desert. Land ‘Entry: ‘Cultivation and | 
| Reclamation—Contests. and Protests: - 


: Generally 


An applicant whose: ‘desert land” entry, pe 
_ suspended for many years by the decision : 
vin Maggie L. Havens and who’ was al- 
. lowed the 19 months ‘provided by the. 
Secretary’s notice of December 2, 1965, 


- to submit proof of compliance with the the irrigation of the lands became 5 


‘available from the Imperial Trriga- = 
tion District through the anticipat- 7 
ed construction of the All- Ameri- | 
can canal to: bring Colorado River 
water into the Inperial and Coach- 


- requirements of the Desert Land Act, tg. - 
. not to be given further time when the. 
evidence adduced ina contest against : 
- the entry shows that compliance with the. 
‘cultivation and reclamation requirements ; 
of the desert land law was not accom-— 
“plished within the life of the entry ; ; the .~ 
existence of a contest against the entry 


: - does not ‘suspend the entry while the con- 


“UNITED, STATES, De “ALAMEDA PB DAW Er. Ma ae 
/ December $1, 197, | | 


The Bureait of Land Managem aii: , 
has’ appear led from that: portion of: 


“the May 21,197 1: decision of the Ad- | 


ministrative Law Judge; which. dis: : 


‘missed the allegations | in -its com: 


plaints against. four desert land ens o 


contest proceeding.” Contestee Inez 


Mae Pearson has appealed 1 that por- 
tion of the decision in which the — 
oJ udge refused to express an opin ion 
as to the statutory ‘life remaining 
in her entry, LA. 039826, on which - 


there have been no De or 

cultivation. 3 re Be is | 
‘The four entries were minded in the ; 

early. 1900’s.but were suspended as 


‘the result of the Department’s deci- : 


sion in Ifaggié L. Havens, A-5580 — 


~ (October. 11, 1923), until water for o 


ella Valleys 3 in. California. The sus- 
ae Hil cai in 1065." , tee aes 


test: is pending and thus: permit compli-. — 


ance with the requirements for perfection 


| oof the entry beyond the e statutory life of | 
a entry. | 


APPEARANCES: R. 3B. | Whitelaw, | 
Esq., El Centro, Calif ornia, for the con- 


testees;. George ‘H. ‘Wheatley, Esq., 


| Office of the: BOE. fe or the: con- 


‘estant, 


| opiroN. BY ; ADMINISTRA. 


LIVE. JUDGE. RITVO 


: inTERIOR BOARD OF Fran 


APPEALS | 


‘Civil 
(August 19, 1972 ). 


a Change of title. of the | Heaine “officer 


from “Hearing Examiner” to “Administrative 


Law Judge’ was effectuated by order of. the - 
FR 16787 hoe 


-Serviee: cone ene BT. 


-2-The proceeding dealt with the validity of 
the following. desert land entries Jocated in. : 
Imperial County, California: : 

R 073870 of Alameda P. Law, embracing eo : 
NW, Sec. 11, T. 16 8., R11 E., SBM. 
-LA 038793 of Earnest. J. Pearson, embracing 


= the NEW See. 11, T.16 S:, BR. 11 E,, S.B.M. 


~LA 039023 of Dorothy ‘Nichols. Pinkham, 2S. 


et al., -embracing the icons Sec: ame T. cas 
_§., R.-11-E., 8.B.M. 


. LA 039326 | of Inez “Mae: Pearson, embrac- 


| ing the E14 Sec, 35,1. 158. R11 BB, S.B.M. 


3The Havens suspension is more fully dis- 


- “eussed- infra in eonnection with the- Inez Mae: 
Pearson entr ¥; LA 039326. : 


DECISIONS’ ‘OF THE 


dee Pp. tae Earnest 5. ‘Pogson 


and. Dorothy Nichols Pinkham. en- 


- tries have been reclaimed by: the con- 


. struction of adequate irrigation fa- 
~» cilities, and the entries 3 have been 
cultivated, | 
(The “Adndinistrative. Taw Judge | 
_ has set out the facts | as. follows: 
‘The Contestees seek acatisition ea 


| nies: to the subject lands pursuant to the | 
Act. of March 8, 1887. (19 Stat. 377 ) as - 


| amended by the Act of March 3, 1891. (26 


- Stat. 1096, 43 U.S.C. 821 et seq.). Final 
proofs were filed in each entry, except 


R-039326, in February or March 1966. 


The Contestant. filed similar Com- : 
plaints in each proceeding alleging gen-_ 


erally that the entrymen, during May or 


‘June 1961, had leased the entries, with — 
option. to pur cliase, to EK. J. MeDermott — 
and Kemper Marley, doing business as 


Pima Cattle: Company, and pursuant 


. thereto executed and. delivered warranty : 
deeds into escrow and that the rights and 


privileges of' “McDermott and: Marley 


under the lease-option agreements have z 
inured to the benefit of Pima Cattle Com: 


pany, a California Corporation, 


The Complaints further allege as follows: : 
(a) The ‘aforesaid. lease-option agree- - 
ments and. deeds constitute prohibited. as- 


signments ‘of: the. entries | to individuals 


who are ineligible to make a desert. land . 
entry: in the State of California or to take’ 


such an entry. Iby. assignment in violation 


of Section. 8,. Act of March 3,. 1877, as: 


, added by Act of March 3, 1891, 26 Stait. 


1096, 1097 aud as amended by Act of 


January 26, 1921, 41 Stat. 1086, 43 U.S.C. 


8% Stat. 52, 43. U. 8, C.-324 (1964). 


.(b) The’ aforesaid lease- -option agree- 
ments and deeds constitute prohibited as- _ 
_. gignments of the entries to or for the 
benefit of a corporation in. violation. of 
_ Section 2, Act of March 28, 1908 (supra). 


(c) The aforesaid lease-option agree- 
ments and deeds. constitute binding con- 
tracts of ‘sale of the: land in | the entries 


DEPARTMENT OF THE INTERIOR 


Seip. z | 


to. be » consummated after patents are is- 
"sued. AG: 
i (d). The antryaen and. their predetes- <a 
“sors in interest have failed to expend the __ 

- amount required by law necessary for the . 


irrigation, reclamation and cultivation of 


| “the land in the entries. as required by see-.- | 


tion 5, Act of March 3, 1877, as added by . 


Act of March 3 1891. (supra). mn ts 
| ‘McDermott’ ‘and ‘Kemper ac 
Manley, also known as. Kemper Marley, - rsa 
doing business as Pima Cattle Company, _ 
and/or Pima Cattle. ‘Company, a Calis 0 
-. fornia corporation, hold in. excess of 


(e) BE. SL. 


320. acres. of desert . land. in: violation of. 
Section q, “Act, of March 8, 1877, as. added 


by Act of ‘Mareh 8, 1891 (supra). 


(£) The entrymen » have not mains 


tained the entries in good faith with in- 
~ tent to irrigate, Teclaim and cultivate the 


land therein as required by Section an Act 


of March 8, 1877 (supra). 7 “s 
o A hearing was held in El Centro, Calt- 
: fornia. 7 


The Contestant introduced. in evidence | 


~ those documents alleged to constitute pro- 
. hibitea assignments of. entries [footnote -* 
emitted] to ineligible. 
benefit a. corporation, and. to- result ina 
. holding in excess of 320 acres by. a. single 
2 corporation. 


indivi duals, _tto 


By instrument dated Ju une 16, 1961 (Ex: 


‘hibit 18), the Estates of Kitty H. Nichols 


and George WwW. Nichols, Sr. by Dorothy 


Nichols Pinkham, as “Administrator with 


Power of Attorney,” leased the lands. in 


the Pinkham entry, LA-039826, Ito. “WH. I. 


McDermott ‘and Kemper Manley, . doing 


- ‘business under the name and style of o 
Pima Catttle Company, of 1720 Fifth. Ave-. 


nue, Yuma, Arizona. a By instrument 


825 and Section 2, Act of March 28, 1908, - dated August 31, 1961, Dorothy Nichols 


Pinkham. again leased the lands in: ‘the | 


- $wo-entries to the game lessees. 


By similar instrument dated May 22, 
1961 (Exhibit 9), Earnest J. Pearson and ~ 


‘Inez Mae. Pearson leased the lands em- 
braced. by. the. other ‘three entries to the ~ 


same lessees. McDermott and ‘Manley — 
were residents, of the State Of. Arizona at 
the time the leases ‘were executed. | 


yaa) sr 


aes : Bach lane runs oe a ‘ane of 15 years - 
with option to purchase after expiration — 
of the term. Hach. provides for a. sefuil * 


rental price’ of $100 per acre due in an- 


_ nual installments. of $6 per acre. In the 
event of the failure of the lessees to make. 
. the payments provided . for, the leases - 
—‘yvere to be terminated and all payments a 


~ ther etofore made were to be retained by 
ithe lessors. as. liquidated damages. The 


lessees. were ito pay all taxes. and assess-. 
ments’ levied by the Imperial Irrigation 


District. The lessees further agreed “to 


keep. records. and to be, or furnish, suit- : 
able witnesses who. will jointly with Les- - 


SOTS,. furnish and make said final proof. ”. 


The option clause reads, “It is mutually 
agreed as a ‘part of the consider ation for 
ee this lease that Lessees shall have and they 
ae given. an option at the end of 

fifteen (15): years provided they have in. 
the: meantime kept and. fully performed : 


are. hereby | 


all the. provisions. of this Lease to have 
Lessors. convey and transfer title to. said 
lands to the Lessees, or to their desig- 


nated grantees by a duly: executed and 


acknowledged Warranty Deed. now: being 
e placed in escrow. upon the payment: tO 


them. of the sum of FOUR THOUSAND 


: EIGHT HUNDRED | eas ae =) DOL- 
LARS.” : ee 

"The Bank of: ‘america? Brawley, Cali- 

“fornia, . was designated as the “escrow” 


1961, and acknowledged August 31, 1961, 


Dorothy Nichols Pinkham conveyed the 


lands in the Pinkham entry and LA~ 
038842 , to BE. J. 


ary 23, 1962, and acknowledged. the same 


date, Earnest J. Pearson and Inez Mae 


Pearson conveyed the lands in the Law 


and Barnest. J. Pearson entries to the. 
Same grantees, (Exhibit 11.) A. further 


grant deed was prepared for execution 
by Mr, and ee Pearson. in grease ance 


UN ITED. STATES v. ALAMEDA P. LAW: Br AL. 
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McDermott and Marion 
McDermott, his wife, “or their nominees”. 
(Exhibit 8). By grant deed dated Febru- 


1962, for conveyance ve E ae “McDermott 


and Kemper Marley, doing business under 


ithe name and: ‘Style of: Pima Cattle Com- 
pany of the land in LA~039326, as well 
as the lands in: R-07370 and: LA-088793, 7 


(Exhibit 12. ). Whether said deed. was ever 
signed and acknowledged. is. not known. 

| Pima , Cattle. Company . “was 
porated. under the laws. of the State of 


California ‘in 1962, by BE. J. “McDermott, 
"Marion B.. McDermott, and James L. 
Campbell, at: that. time all. residents of 
- the State of Arizona. (Hxhibit 16.) E. , 


McDermott and. Kemper. Marley, doing 
business under. the. name and. ‘style of 


- Pima Cattle Company, granted, conveyed, 
sold, “assigned, transferred and set over 

to Pima Cattle Company, a. California. — 

7 corporation, their August 31, 1961, lease - 

- and option from Dorothy ‘Nichols: Pink- | 

ham and their May 22, 1961, lease and — 

| option from Harnest J. Pearson and Inez -— 


Mae. Pearson. (Exhibit: 8. and Exhibit, % 
respectively. > : 


_ A concrete. lined 1 main irrigation ditch 
has been constructed from. the ‘West. Side : 
Main Canal of the Imperial ‘Irrigation 
District across privately-owned’ land, 
then along the northern boundary of 

Desert Land. Entries LA-039028, LA- ; 
038342, LA-088798 and R-07370, to serve . 
the lands in. these. entries and privately- 
Vs owned. lands in ‘the area. -It was: cons. - 
or “collection” agent to collect the. rental © 
payments, credit. the. same to the lessor’s 
| account: and to make delivery of deeds of 
conveyance 'to the lesseés pursuant to the — 
leases. By warranty deed dated July 24, — 


structed. by, ‘and. the costs | thereof were 
paid by,” either Pima. Cattle Company, a 
partnership, or Pima Cattle: Company, a 


‘corporation, (TR-96, TR-97 and TR-98. ) | 
Pima. ‘Cattle Company, a. corporation, by 


three. instruments. dated April 25, 1966, 


_ granted to Inez. Mae Pearson, Earnest J. 
Pearson and. Alameda. FP. Law, and by . 
instrument dated April 20, 1966, granted 


to Louis ©. Pinkham and Dorothy Nichols 


‘Pinkham, the perpetual right to transport 
water. through said main irrigation ditch 
and. to use other of its facilities to.irri- - 
gate the lands in their entries. (Exhibit. 

— 29, Exhibit 30, Exhibit 31-and: Exhibit 32, 

respectively. ) By instrument dated June 
18, 1965, Pima Cattle Company, a. cor- 
: poration, granted all of its right, 0 


-ineor- | 


~ 


8 


ce be. advanced by him to the corporation. 
(Exhibit: 34.) Also, by instrument of the 


: same. date Pima. Cattle’ Company, | a Cor. 
_ poration, assigned to Kemper Manley “all 

rents. and. sums due and owing” to. the | 
“under Lease. or Rental 7 
7 agreements now existing. or hereafter | 


cor poration 


made, for the: leasing or. rental” of cer- 


: tain lands including the: four entries. 


(Exhibit 38.) 


. The. above-mentioned irrigation: ditch , 
was. constructed so ‘that. its. capacity 
Nas would be. sufficient to irrigate the land in 
- LA-~039326 at such time as the ditch was | 
e extended to serve the land in that entry. ; : foie the ‘Distri ct of T daho. Also, ie 

United States vy. Hood Corporation, 

(hereafter — 

- Hoodeo) was brought in the same. 


— Court. seeking to éancel, patents. is- 
adequate: to meet the requirements of the 


-. (TR-104 and TR-105.) There has been 


no cultivation of, nor have. any improve-. 2 


“ments. een placed on, the land in that 
entry. The reclamation -of' the lands in 
the remaining. three entries: is more than 


desert land laws. (TR-135. She 


“The Contestees do not deny the exist: - 


ence’ of the said leases and conveyances. 


7 ‘However, they point out that the pay-— 
ments were. discontinued ‘on October 1, 
1967, after which time the ‘agreements: 


were subject - to ‘forfeiture. The docu- 


& ments held for collection. by the Bank of. 


America. were returned to the entrymen 
vt decision. ‘and dismissed the- com- : 


| Plaint 1 in Hood Corporation. 


on April, 23, 1969. (Exhibit, 7. J 


The Judge found that the ‘lease 
option. ‘agreements: 


“void, unlawful, and. unenforceable 
in California, but. that McDermott | 
~ and Pima Cattle Company have a 


lien against the entries to the extent 


of their expenditures for i lmprove-- 
ments. He then concluded that. the 


entrymen. had acted in. good faith 


and the existence of the - lien satis- 
- fied the requirement that they ex- 
pend funds for the reclamation and. 
| cultivation of the entries. “Finally 
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were ‘illegal, = 
| seniors in the two. cases on June 4, 


1973, as amended on Denial of Re-_ - 
hearing on July 27, 1973, sub nom. 


“Ist I. DB. ‘ tes 


: and interest. in certain lands, including os panelnded ana. ‘the. eine: a 


. _ those covered by. the four entries here 
*. Pin question, ‘in trust to Security Title and 

7 ‘Trust Company, to. secure Kemper Manley 
in. the payment. of. maoney advanced or to | 


having. rescitided. the agreements, — 


the entries. could, be alge sg oe 
patent. oo ee ae 
~ Contestant states in. ‘its: ‘Sbpeal a 


“that. the. subject. contests were filed — 
on the basis of. and in reliance upon 
the ‘views expressed ‘in: Solicttor’s. : 


Opinion Idaho Desert Land En-— 
tries—Indian Hill Group, a 9. 1,D. 


156. (1965),. and. in ‘Departmental a 
decision United States v. Shearman; 
73 LD. 386 (1966). ‘Shearman was 
the subject. of judicial review in 
Reed v. Hickel, Civil No. 1-65-86, 
. inthe United States District Court. — 


Civil No. 1-67-97, 


sued to desert land entrymen on the: | 
grounds of fraud against the United: 


| Seales arising from the same trans- | 


actions. as. those j in § hearman. The 


~ two actions were consolidated . for 
trial, and by preliminary decision — 
of ‘March 18, 1970, the District 


Court. reversed the Departmental 


The Court.of Appeals. issued its A 


Reed v. Morton, Visteon States v. 


Hood Corporation, 480 F. 24634 
(1978), reversing the District Court +2 
: and upholding the Department. 


The facts i i Shearman: are set a 


| in oreat detail i in. the Court and De- - 
_partmental decisions and need not: 


be restated here. Sufiice i it to By that ‘ 


a it involved’ a ‘plan t io dorsiop alarge 
. group of desert land entries through _ 
the use of.entrymen who, having 
on despaired. of reclaiming the land on 
oh, their: own, entered into agreements 
with a. corporation | which had. the 
oe: exclusive right to possess each entry 
cand to grow and harvest crops on it 
for: a term of 20 years. The entry- 


men also: signed nonrecourse notes 


- secured by first. and - second mort- 


7 gages on the entry. “Although they 
7 did not: execute written agreements 


to sell the entries before or after 
-patent; each reached an agreement 
‘with the individual who organized 
the ‘plan. that the entrymen would - 


sell: after patent ‘for $10 per acre. 


oe. The arrangements between the en- 
 -trymen, the: ‘individual organizer, 


and” the corporation were not re- 


vealed to. the. Bureau ot” Land 
m_ Management... | 

~The Department held that the. 
ag reement between the entrymen 
3s ond the corporation was an assign- 
_ ament for the benefit of a corporation 


within the meaning of the prohibi- 


i tion of section 2 of the Desert Land 


Act, supra; that .the combined 
ag oreements constituted a holding by 


Aa he corporation of more than 320 
a . of desert land within the 


meaning | of the prohibition of sec- 


; en tion 7 of the Desert Land Act; that . 
: the signing of a nonrecourse note | 


~ -secured. only by. a mortgage on the 
ventry does not constitute a personal 
liability: for the money expended ; 
‘and that an entryman must havé 
the intention of reclaiming his entry 
| in accordance with the provisions of 


"UNITED. (STATES DV; ALAMEDA P; LAW, Er. AL. 
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the law at the time the entry | ds _ 
made. | e 
The Court: of ‘Appice caiiocled: 


| the: patented entries and affirmed — 
the Department’s decision: cancel-, 
ing’ the unpatented. entries. It found | : 
that the entrymen had given up ary _ 
‘interest in the land ifter they had 
agreed to transfer their interests to 
the developers. Bie also: held- that, — 
“while assignments were: “permitted 


under the Desert’ Land law, secret . : 
assignments of entries could. not. be : 


“used to. avoid either. the’ ‘proscrip- a 


tion against & contract to convey an - 
unpatented entry or against: a per-- 


son or. association holding eby.assign- | 


ment or otherwise 320° acres and that | 


“a corporation. could not hold a, desert 7c 
land entry. 


ina “We. agree witht: ‘fie “Aiditiinis® Ais 
trative Law J udge’ 's conelusioti that | 


- the areements were ‘illegal, void, , un- af 
lawful and. unenforceable: As’ de-- 
‘fined in the Depar iment?s decision Im. 


United States -v. Shearman, supra; 


they fall within the scope. of pro- c 


hibited assignments for the benefit. 


of a corporation, of illeg gal contracts — ; 
to sell the land in the entries after 
patents are issued, and of the prohi- 7 


bition against a holding’ in excess of ae 


820 acres of desert land. . 


[2] While recognizing the ilegal: : ; 


ity of the agreements and convey- 
Administrative Law. 
Judge held that the entries could. 
nonetheless pass to patent because - a 
the entrymen had. acted in- good 


ances, the. 


faith and had voluntarily rescinded “i 
the agreements, citing Lois L. oe . 
lard, A-30226 i 4, om 


800 
| “There the’. deseris land. ar y- 


uae “woman had ‘entered into: an execu- _ 

tory agreement to sell the land in. 

> her entry: after she obtained. patent. - 
- Prior to. filing. final proof she had_ 


refunded the: purchase price, and 
‘reacquired ‘possession | of the entry. 


i She then performed. the necessary - 
reclamation. and cultivation of the 


entry. After pointing out that: the 


regulations (then 43 CFR. 1964 rev.,. 
_ §.932(17) (b), now 43 OFR §2521- 
3(c) (3)), stated that the provisions. 
of law permitting assignments. did 
not furnish authority for a claimant. 
to. make an’ executory eontract to’ 
convey land after entry : and to pro- 
ceed with the submission of final 


proof in furtherance of the con- 


tract, the Department held that. 
voluntary. rescission of an illegal | 
agreement may. correct. the defect. 
~ where the entryman executed the : 
- agreement In- good: faith, but: that. - 
. the application of the rule depends 
on before. 15 years. | 


on the circumstances of each case. 
We hold that the circumstances of 


this case do not justify a-similar.ap- 
plication of the doctrine of ee 


tary. rescission. 


The Judge ‘points | out that the 


i facts in H oodco demonstrate from 


the very beginning of the entries a 


~ much plainer intent to violate the 
- desert: land law than can be found 


here. He stresses the long time the — 
entries were held by: the appellants: 
. or their predecessors, the discussion 
~. of the plan. with land office officials, 
the entrymen’s unawareness that the 


plan was illegal. He then concludes 
that the entrymen acted in good 


faith | and should benefit from the 
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Department's policy pet mitting a _ 


untary rescissions. es 
‘He also emphasizes that ihé entry! _ 


een could have financed the de- 
velopment of their entries by mort- 
gages as ‘permitted Py the’. desert: = 

| land. regulation. | . 
‘While. ‘the scenario of anes ae 


presents, in. some ways, a more dras- 


tic example of. violations of law: o 
than the facts herein, a scheme not 


as outrageous as H oodco may ‘still: 


be not only plainly illegal, as this: 
one was, but may also present. cir- 
cumstances not justifying the appli- 
-eation. of the doctrine of. voluntary : 


rescission. | We also” note that in: 


-Hoodco the entryman had only an. 


understanding that they would sell’ 


the land to the Hood Corporation: 
and that. by paying of the note they: 


could have reclaimed possession of. 


the land. Here. the entr ymen had 
‘specifically agreed to convey the- 


land and-could not. reg ain Boson 


‘What are the cireunistances that: 
militate against granting | relief 
here? First, the life of these entries: 
has run. If rescission. is accepted,, 


the entries presumably are ready for: 
patent. There is nothing: more to be: - 


done. In Pollard, to the contr ary, 


- the rescission was made. during the 
life of the entry, the money was re-- 


turned, and Mrs. Pollard proceeded’ 


to. pone the land in accordance: 


with the law. ‘Here there will be. nO» 


opportunity. for the. entrymen to: 
demonstrate the sincerity of their 

repentance by complying themselves: : 
with the requirement of the law.. ~ 


The entries will i to patent sub _ 


‘TWAT Ge. 


| ject ts to: a ne eh: held by Pima wlio 
* y all likelihood will. again have | 
~ control of. these entries. We also 7 
~~ note that there i is ho allegation that. | 
-. they returned any ‘of the. “Thoney 


they received from Pima. 
Further more, one strong element 
cin the Tescission Cases is ‘whether 


_ rescission was- ‘made before. a con- © 
. test | was brought against the entry. 


| Blonchard v. Butler, 8 37 L.D. 677, 


680° (4909). Here.there was no at- 


-_ tempt at rescission until long after 


the life of the entry. had expired, 
and after the contest was brought. 
nats “The Tescission, “if such there has - 
been, has not, beei accomplished: by | 
any Youtial doctiment, but only by = 1 
the return of the instr diients to the | 


contesteés. sore 18 months after the 


| contest was instituted. | 
The concept. underlying the doe: 
thine of voluntary rescission is that. 
it ‘permits ‘an. innocent. person first. 


| to. undo an illégal act and then to 


"4: proceed to coriiply ‘with the require-_ 
 ménts of the law. To award patents 


. “upon. the basis ‘of ¥escission, alone, 
. coming long after the life of éach of 


the entries has’ expired, will simply 
be ratification of the illegal arrange. 
 meétits. ‘The Judge ‘finds that: Pima 7 
holds & lien on the entries in some > 

a utidiscloséd but substantial amount. | 
we do not believe that a lien 
can. arise untilafter ‘patent—at least : 


| While 


: not’ one: the United States must rec- 
cgnize while the: ‘title to the land 1 is 
iets the United ‘States—one presum- 
| ably ; 
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would ‘be enforceable after 
patent. We. would then be permit-. 
ting: the pene to accomplish by ix in-- 


direction. ae thoy could not have 
achieved, directly, = | 


There are other aspects of. this a 


case. deserving of comment. First, 
the thought that the entrymen and. > 
Pima could have arrived at the same. 
result, through the use of mortgages | 
- séems to have been accepted by the. 
Judge without question. While'a .. 
— mhortgage between one entryman 
and a lender is sanctioned. by thé 
regulation, mortgages by one lender 
to one or a group of entrymen under — 
which the mortgagee operates and: 
controls the entry” for a long period aa 
of time, may be “assignments” im. 


violation of section 2 of. the Act of | 
March 28, 1908, 43° U.S.C. $3824. — 


(1970), prohibiting assisnment to — 
corporations, as ‘well as of section 7 
of the Act of March. 3, 1891, 43 — 
U.S.C. § 829 (1970), prohibiting — 
holdings in excess of 320. acres. 
United States v. Shearman, supTa, — 
890, 426-498, Pima’s rights to and 


control of the entry are practically. | 
identical with those in Shearman, — 


supra at 426. Therefore, the sub: 
stitution of mortgages for lease- 
| options would not have been a magic. _ 
bullet curing the ills ‘of these i 

rangements, Pima held 5 desert land 


entries totaling 880 acrés while secs 
tion ve permits: an individual to. hold ~ 


cnly 320 acres, Thus Pima ‘still: 
might have béen in. violation. of. one. 
~ or both of the above. ‘sections ‘ever 


if mortgages had been used instead ; 

of the lease-option. — a 
Again, much is as of the: fact | 

that the irrig ation systein was de- 


veloped an “such - a a ‘that each 


: DECISIONS | 


eee 


entry could be individually : farmed: 


a Water to serve the entries and some 
hep oe ivately . owned. land was trans- 


: ported fr om. the. West. Side Main 


: Canal. of. the Imperial. Irrigation 
| Distr ict through Ce concrete lined. 


_ main. irrigation. ditch. The concrete 
= ditch was constructed: and paid for 
by. Pima. It er ossed. privately owned 


i lands and then ran along the north- 


em boundary of these entries. 


The water must. be lifted. and 


- transpor ted to the entries by way of 
_ the ditch. and two pumping plants. 


- Pima owned the pumping. equip- 


ment. “Without the. right to use the 


ditch and pumping equipment there 


was no way to bring to these entries 


the water. essential -to. their. irriga- : 
tion. After final proof was filed, the 


Riverside District. and Land Office 
= called these circumstances to the 
~ entrymen’s. attention, and required 


| them to submit proof.that each had _ 
-@ permanent. and, legal right to a | 


es ek facilities... 

The: a, aie, filed 
- evidence showing: that: by. instru- 
. ments dated April 25, 1966, or April 


20, 19686, Pima Corporation granted. 


to them the perpetual right to trans- 
. port water through the main irri- 


7 gation ditch and to-use its other fa- . 
cilities to > irrigate the land in. their 


entries. : 


: Up to oe point, hen. Pima had. 
— stranglehold on all the entries.. 


| Simply by refusing an. entryman 
| permission to use the ditch or pump- 
. ing facilities, it could have made it 
-. impossible for him to irrigate his 
entry. How could an entryman.as- 


- sume any financial responsibility for’ 
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ine eae tot the ditch, as we are ‘urged an 


to believe each one did, wher he had. 


no: assurance. that the ditch would _ 
be of any value to him? On the other’ - 


hand, if Pima not only acquired — 


control of the entries at the outset. fs 


of the arrangement but intended. to 


keep control, at all times, then. one. 


and the same person had control of — 


the entries, the ditch.and the pump- 


ing facilities. So long as. all these 
interests were in con it did not - 


have to grant a: ‘right- oi- -way to the eA 
. entryman. of recon its already had 


it all. It is difficult. to believe that : 


eveu the most naive of entrymen 
- would not have recognized the peril ms 
inherent in such an arrangement.. a 
~The only. plausible explanation ig, 
thateach entryman had no intention. = 
of assuming any financial responsi- | 


bility for the cost of the irrigation: os. 
facilities and never. expotted, to re+ ee 
gain control of his. entry. a 

Other aspects of the cian 28 


point to the same conclusion. Pima — 
had complete control of the entry 
for the 15-year term. ‘Theentrymen' - 
had no obligations except to deliver: 
a deed to the escrow agent for de-. a 
livery to Pima at the expiration of 


the term or sooner if. mutually” 


agreeable, The agreement provided | 


that if the lessees failed to perform,.. 


“any payments made by the Lessees - | 
will be kept by the Lessor as liqui- os 


dated damages.” Rental payments 
under a lease are earned when due 
and are. not liquidated damages i im 


the event of a breach of contract by 


a lessee. The payments, therefore, 


are not rental payments but are part 
of the consideration to be paid for a: 


o : ; q94) oe . 


ame fh pukenise of the land: ‘Thus the 
f 3 arrangement. establishes that the en- 
trymen’ intended to convey the land © 
~ when they. entered: into the lease- 


- “option: agreements. — oe 
‘Next, after the ace -option agree- 


ment had been. signed, the entry: 
. Tnen pointed. out: to the: lessee that 
= the ‘purehase price was. $8, 000 in-— 
‘stead of the: $4, 800 set: out in the | 
agreements. Again this bespeaks a 
concern. much more relevant to a : 


sale than. a lease. 


No or are the substantial: sums in- 


vested. by Pima sufficient. reason to 


ae a permit an erosion of the desert land 
law. As the Court said in. Hoodeo, a 


| supra: pee 


We cannot escape the. enciacion that 
the district. court. gave undue weight. to 


: the substantial inv estment of Hoodco in 


dey velophig the lands. d, d. at 639. 
¢ Free % et ne, eee 4 


“But secret “arrangements” ‘and ‘“‘un- 


| derstandings,” like more formal contracts — 
~. to. pass title to: desert: jand grants after 
. patent, undermine the Interior Depart- 
a _ment’s power and duty to. enforce the re- 
- -gtrictions on. the recipients: of the. govern- | 


: ment’s bounty. However quixotic it may 


seem at this late.date to'say so, Congress _ 


“never intended bargain-price desert land 
to be provided for the benefit of corpora- 


. Finally, none.of the rescission 
cases involve facts such as we have. 
here. : They | have been - concerned 
-with an individual entryman deal- 


ing with an individual “purchaser.” 
Here we have not only a plain viola- 


tion of the law, but a violation in- 
| volving one purchase and at. least | 
| five entries. og PR oe 
In view of the circumstances of | 


812-3671 5—o. 
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this case, the doctrine of ‘voluntary 4 


rescission is not to be used. to permit a 
the disregard of so many provisions 


of the desert land law. ; 
There remain two. ‘other. char ges 


which, while related to the arrange- 


- ‘ment wath Kemper and Marley and. 
‘Pima, deserve some ) separ ate com- 
ment, - | 


Chars ge ren prisaee that the aie 


men did -not expend the amount of 


money required by law in the neces- 


sary irrigation, reclamation, and 
~ cultivation of their respective | en- 
tries. The J udge, while. dismissing 


this charge, did not find that the en- | 


~ trymen peed their own funds 
or incurred ‘a° personal - obligation i 
for expenditures made by others. He: 
held that expenditures made by Me- ~ 
Dermott, Manley, e¢ ai., created a - 
lien by operation of law. coe the — 
entries and the obligation of the lien 


is sufficient. to. satisfy. the require- 
ment of the desert land law. The 


imposition of a lien against this land _ 
would not make the entrymen re- 
| sponsible for the debt in any other — 
way. The lien, assuming that there — 


is one, runs only against the land in — 


the entry. The entrymen incurred 
tions or large landholders: Id. at 641-42. _. ne. other obligation. ae entrymen 
eT ia ew then’ are in. the same: position as 
though they had borrowed money . 
from Pima. secured only by mort- 
gages on the entries, so that. the 
notes were not their personal obliga- | 


| tions. . 


This 3 was exactly the situation in 


3 United. States v. Shearman, supra. - 


There all of the cost of dev elopment . 


i was paid by Hoodco..The notes and. - 
mortgages expressly provided that 


a the entrymen, should have. no. per- | } 
sonal liability and that the only re- 
course of the holders of the notes in 


~ the event of default, would be to 


foreclose upon. the lands 3 in the re- — 


. “spective entries. 


. The Department concluded. that - 
each of the-entrymen had failed to 
a expend $3-per acre for the irriga- 
- tion, reclamation, and cultivation of | 
his entry. 73 LD, at 388, 389. Itheld: — 
pended their own funds nor incur- 


In order to comply with the require- 


ments of section 2 of the act of March. 
_ 8, 1891, a desert land entryman’ must 


| either. expend his own money on the nee- 


essary irrigation, reclamation, and eculti- - 


DECISIONS OF ‘THE | DEPARTMENT OF. THE. INTERIOR 


tees stil outstanding, i id not 


find it necessary to consider this | 


Even if a lien is found-to have re- > 
placed the lease- -option agreement, - 


other ground which would only have | 


supported the same result, a 
In the instant case, the. entrymen 


neither expended. their own funds - 


nor incurred any personal liability 
under the lease-option agreements. . 


the entrymen still have neither ex- 


red a personal hability for the ex- 


_penditures for the reclamation of 


vation of the entry or ineur. a personal — 
liability for any money so expended. sles 7 


: labus at 386, 


The Chief Hearing Examiner’ Ss. 
_ decision, which was published as an 
appendix to the decision, concluded | 


that expenditures made by others 
than the entryman which impose 


no personal liability on him do not 


satisfy the statutory. requirement. 
Id. at 428-32. 


out his reasoning in full in a memo- 


| the entries. 


Accordingly, ia hs | 


Charge (f) alleged that: 


‘The entrymen have not maintained the * 
entries in good. faith with intent to: ir- 


rigate, reclaim and eultivate the land ~~ 
therein as required by. Section , I, Act - 


— of March 8, 1877. (supra). 


The Solicitor had. 
reached the same conclusion and set 


\ 


é randum. to the Secretary reporting : 


on the legality of the entries in- 
volved in Reed v. M orton, supra, 
‘Idaho Desert Land Eniries, 72 Ls D. | 


156, 168-72 (1965). 
| The Circuit Coa noted that the 


| entrymen had not incurred any per- 


~ sonal. obligations, but drew no ‘par- 


ticular’ conclusions: from that cir- 
cumstance. Since it held that a — 
formal contract or the existence of. 


an understanding that title to the . 
land would -pass. after’ patent re-— 


_ quired the cancellation of the pat- 
» ents already issued and of the en- 


The ‘Administrative oe J udge 


: held that good. faith is shown if the 
entryman brings unproductive des- 


ert land ‘into production, and his 
methods and motives are not. to be - 
examined i in order to determine his: 
good faith. The Judge held that the 


lease-option agreements, while il- _ 


legal, do not amount toa demonstra: 


7 ‘tion’ of lack of good faith because | 
_. they were a substitute for mortgage 
‘financing permitted by the regula- 
tion, and. were adopted on ‘Wdvics of 


counsel with the knowled, ge of the 
Bureau of Land Manacoment:-. 


The concept. that an entrymaw? S 
motives and methods are not to be - 
examined so long as his purpose 1s : 
to bring desert land into production ; 


and to make honey is ; startling. | 


reason . ie 
alone, the entr es. must be canceled. 


as thess goals! are legitimate, 
= they are not enough to establish an 
c entryman’ s “sood faith.” He must. 


UNITED ‘STATES v.. “ALAMEDA Pe LAW ET Ai. 
_ December St, L974 


My 


“proceed by. means sanctioned by cg 


desert land law. 
- At no time did. the seoctate 


intend to. assume any personal 
_. liability for the huge expenses nec-_ 


essary to reclaim, irrigate and culti-’ 
vate the land. During the last year — 
_ of the entry’s statutory life and - 


long thereafter the entries were sub- 


_ ject to the illegal lease-option agree- 


ments. However innocently the en- 
trymen may have entered into the 


.. agreements, they never had the in- 


tention: of reclaiming the lands 


_ themselves. Without such an inten- 
- tion, they cannot. have maintained 


: . their entries in good. faith.- United 
_ . States v. eat ca at 388, 
— 889, 414-95, oe | 


Recordely for this reason, soa! | 


ty ae entries should be canceled. - 
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of the interior. The coribindtign: of a 
facts and assertions prompting this 7 


plea follow.. 


In- constructing | the ‘imigation i 
system to serve the lands in the sub. _ 
ject entries as well as other lands in. - 
the vicinity, Pima Cattle Company 
extended the irrigation ditch north- 


ward with the intention of carrying © : 
water to the E 14 sec. 35. However, 


| construction was stopped ata point . E 
‘one-half mile from that land'in 1964. 
‘when an official of the Riverside oe 


- office advised. McDermott. not to do- 


any further work on the land until | | : 
further advised by that office be- 
cause of.a decision by the River side - 


district and land. office on Septem- 


[2] We now. consider coritestes 


~ Inez Mae Pearson’s* appeal. After 
having noted that there had been no. 


cultivation of, nor had any im- 


-provemerits been-placed on, the Jand _ 


-maining® in entry LA 039326 em- 


bracing the E'y, see. 35, T. 15 S., RB. - 


W1éE& 


allowed 19 months in which to com- 
7 plete the reclamation of her entry, 7 


~ contending. that delays ; in complet- 


: ing the work were not of her own 
making but were caused by. the ac- 
tions of officials of the i loca 


4 Now deceased. 


Mrs. Pao pleads thas she be. 


ber 10, 1964; which » declared: null 
and od a, 1959 decision. of the Los 


Angeles land office, which had rec- * 
ognized an assignment of the entry 


to Mrs. Pearson from her mother, 
on the ground that the entry had” 
. expired before the assignment was’ 
made. On appeal to the Secretary, 
“the Department reversed and re- _ 
‘manded the case for further action. — 
Inez Mae Moore Pearson, A-30507 | 


in that entry, the Judge expressed : (March, 31, 1966). 


no opinion. on the statutory life re- ‘ 
: entry still had 19 months of statu- 


tory life remaining on December 2, _ . 
1965, the date on. which notices that MF a4 
the suspension: was revoked were 


~ The Department: eae that ae 


sent to the affected: entrymen whose: 


entries were | 


ease, as ‘an equitable matter, the De- 


partment held that Mrs. "Peaecou’ se 
‘period would: run. from the date of 
.. its decision. The decision concluded, 


‘suspended under 
Havens, supra. Nevertheless, in view 
_of the pending’ interim status of the 


- DECISIONS 


among various alternatives, 
the following: - 


with 


a Pale # * or if she was in -the, 3 process ‘of 


. o ‘reclaiming her entry on December Ze 1965, 
put bad not completed reclamation she 


. will be given the remaining life of her 
entry, 1.€.; 


a reclamation. and ° ‘submit. notice thereof, 
but she must. within 90 days of this 
decision give notice of her election to 


take ‘such* greater period. * ar 


| Within. 90 days of the Mar ch 1966 - 
| decision, specifically on June 16, 

1966, Inez Mae. Pearson filed with. 
the Riverside district and. land of- 
"fice her election to take the period of | 


19 months within which to complete 
| reclamation of the entry. She stated 


that the structures would be com-— 
e pleted for serving said land and 
crops | would be grown. thereon 


- within the period: of 19 months. ‘The 


Riverside office transmitted the case’ 
‘file to the Regional Solicitor, De-. 
partment of the Interior, Los An- 


_geles, for recommendations in July 


; 1966. During g the period of time the | 
case was in the Regional Solicitor’s | 


office, the Department’ s decision in 


S ean was issued, as a result of. 
+ which that: office concluded that the. 
_ entry should be contested. The con- 
test complaints were issued on De- 
-cember 20, 1967. ial 
We find that fhe: life ‘of: Mrs. 7 
| Pearson’ s entry. expired. 19 months. 


_ drom.the date. of the March 31, 1966, 
i decision, or on. October 31, 1967; and 
that under the Secretary’ S jnstruc- 


tions of December 2,.1965, terminat- | 
ing. the Havens’ suspension, no fur- | 


or THE (DEPARTMENT oF. ‘THE INTERIOR 


19: months, to complete her. 


test. 


vember 16, 1970) ;~ 
; A-28295 (J une 7; 1960). 


Ist ED. 


nee extensions: are " yjarranted AS 
‘pending contest. does not excuse an | 
entryman. from. “further. _perform- - 
ance looking toward perfection ‘of, 
__the entry. This case is comparable to 
Killen v. Davidson, A-28871 (Au 
gust 8, 1962), in which the eee 


ment s stated: 


‘There is, “of course, “no basis foe the 


aotieee contention. that he was, or 
should have been, excused’ from compli- 
ance with the requirements of the home- 
- stead law while the entry was: under con- — 


The’ 5-year life of a homestead is 
fixed by statute (43 U.S.C., 1958 ed., sec. 


164) and no officer ox ‘employee of the — 


Department of the Interior has author ity 


to extend it. The fact that a’ land office 


employee may have: ‘suggested to a home- 
stead entryman during the second. year 


of the entry that. it. would be wise to am 


postpone extensive improvement of the 
entry pending the outcome of a contest 


is not a promise that the entryman may. 


rely upon the contest to excuse all fur-_ 
ther performance looking toward pertec- 


tion of the. entry. in. complete disregard 
Of the ‘statutory limitation’ on the life 

of the entry. Of course, such employes — 
. could not: grant to the. entryman. any right 
-in public land “not: authorized. by law. 


Orvil. Ray Mickelberry, A-28482 (No- 
Gerald Ce. Chait 


% ae 


Accordingly, we hold ‘that ‘the — 
statutory life of Inez Mae Pearson’s — 


entry L.A039326 embracing the E | 
“LS sec. 35, T. 15 S.; BR. 11 E., has eX- 
- pired, and the entry is canceled. 


Therefore, pursuant to the au-— 


thority deleg ated to the Board of | 
Land Appeals by the Secretary of 


‘the Interior, 43°CFR-: 4.1, the deci- 
sion. appealed from i 1s modified as 8 to. | 


ie a 


- | ene 039826 and reversed as to the. 
: others. 


re Rirvo, . 
Administrative Judge. . 


t 


Ws. CONCUR: 


Fieepeerox F ISHMAN, 
Adminstrative Judge. 
Newton FRISuBERG, 

C hie a Admunstrative J udge. 


| 7 osErE W. Goss, 
Administrative J rudge. : | 


— Doveras BE. Henriques, . ' 
: Administrative J udige. ‘ a 


= Joan B. THOMPSON, satin eee 
: ia Tutlge. za 


-. ADMINISTRATIVE JUDGE 
_ ANNE POINDEXTER LEWIS - 
_ DISSENTING: : 


igs the reasons: stated below 7 


alates. with the finding of the 
x “inajority that the desert ead entries. 

of Alameda P. Law, ‘Earnest See 
Nichols 
- Pinkham should be. canceled. and I 


Pearson, and ‘Dorothy 


woul do find, in agreement: swith the 


Administrative Law J udge herein,” — 
: that contestant’s. complaints with 


respect ‘to ‘these entries should be 
_ dismissed. 
Thus, according tod udge Steiner, 


The principal basis for the Contestant’s 


allegations of lack of good faith is. the 
interest and activity of the Pima Cattle. 
-Company: -The  Contestees contend that: 
; they entered into the agnecmcnesn Ordey , 


“UNITED STATES D.. ‘ALAMEDA | Pp. LAW ET “AL. 
a December 31, 1974 | 


to ‘obtain, “Snaneing without aphich : im et 
- provements could: not ‘have been’ made. Wee: 
all times the Bureau of Land Manage- — , 
ment was advised that McDerinott, Mau- 


ley and Pima. Cattle Company . were: 4c- 
tively engaged in developiug the. entries. 


'’ Nowhere in the record is there any evi- 
> dence. that the -‘Contestees attempted ° ‘to 


conceal their relationship :with McDer- 
mott. ‘Phe entrymen and McDer mott could 


‘have ‘arranged ‘the necessary financing 


through the use of mortgages as author- 
ized by Departmental regulations (see 43. 
C.F.R. 2226. 1-8 (d)). Under~‘those cir- 
cumstances, McDermott could: have. pro- 


i ceeded with the actual development work 

in the same manner as has been done, The. — 
mortgages could. ‘have been executed | chs 
amounts. which would. have amply Bro: 7 


te 


vided: ‘for all costs. * * 
The entrymen were ‘apparently. ‘Acting. | 


a ; under. advice Of counsel. They did . not | 
_. know that their agreements could possi-: 
oe bly result in the: ‘cancellation: of the en- | 


tries, and. ‘were not. so informed by the * 
- Bureau of ‘Land’ Management [although fee 
BLM at“all. times was, a Rert. informed. of ! 


7 contestees’ actions]. 


When they became aware. that the ¢ en- * 


tries could not be. S80 assigned, payments oa 
onthe leases were terminated. Nowhere - 
in the record: is | ‘there any evidence, or | 
even an. inference, that the Pima Cattle 7 
Company, or its agents in any way. “pro-) . . 
 moted” the entries as. was. done in the: 
‘Shearman ,case. It is clear that these 


lands» were brought under cultivation in. . 
good faith: 


As to the legal effect of the nase. 


option. agreements in California, 
Judge Steiner found them illegal, 


Vv oid, and. unenforceable, ‘under the. 


authority of Griffis v. Squire, 276 
CA 2d 461. (1968), 73 Cal. Rptr. 154. 
He. further: found that the agree- 

ments, having been executed i in. ood 


faith, do not preclude the processing 
eee “Uy T baoot 5 as ‘part of: this dissent thie quoted ~ 
at, pernane of. his decision. 


of the entries to. Patent, under the . 
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pels of Tes i Pollard A | 


30226 (May 4, 1965).? 
aS udge Steiner further found: 


Title 43 U. S. C. ‘sec, 328, relating: to ex- 


_ penditures and cultivation, provides, a 


part, 'as follows : es 


“No land shall be patented. io any person 
under this chapter unless he or his as- 


+ signors, shall have expended in the nec-_ 
7 essary. irrigation, ‘reclamation, and eulti- » 
" vation thereof, by means of main canals » 
and branch. ditches, and in. permanent 





\A 


Steiner writes: . 
: In Lois ZL. ‘Pollard -A-30226 (May 4, 1965), 
the entrywomen had entered into an executory 


agreement to: convey: land inthe entry after 


- patent, but): prior to filing final proof, had 
refunded the purchase price and regained 
possession through cancellation of the agree- 
ment for breach ‘of contract by civil. litigation. 


It was held that “voluntary rescission of an 
recognized - wliere - the | 
entrymen executed the agreement. in. good. 
faith.” (Citing Blanchard v. Butler, 37 L.D. 

677 (1909) ; George ie Bigler, 40 E.D. 79. 

(1911); -Mortin LB. Torres, 51: LD. 247 (1925). 
In remanding the. matter for: review : of : ‘the 


illegal: agreement is 


~ entrywoman’s good faith, the Solicitor stated : 
| “Tf Mrs. Pollard had entered. into the agree- © 
‘ment in good faith and had then ascertained 


--or been informed that the agreement was 
invalid ané@ had. voluntarily’ rescinded it, she: 
presumably. would have been. ‘allowed. to proc- - 
ess her entry to patent. The’ question here is | 


whether if, in good faith, believing | the. 
agreement binding,- she has. ‘it: set ‘aside on 


other grounds’ through PERS: al different” 


_. rule should apply. We think not.. 
“As indicated earlier, however the peneits 


of voluntary rescission. extend only to.an_ 


- entryman who entered into the’ forbidden 
agreement without intent to. violate the law. 
Mrs. Pollard. states. that the parties did not 


intend: to. violate | the: ‘Departmental. regula-. 


tion and had no’ idea- that. the agreement ‘was 
iraproper. While this is only : her statement, 


- nothing in: the present: ‘record. affords . any - 
basis for questioning cher statement. If,. upon — 


return of this case to the Bureau, it believes, 


through. investigation or otherwise, that ‘Mrs. - 
- Pollard knowingly. violated the regulation, a 
contest should be. brought ‘against the entry... 


“and a hearing held to establish the facts. If - 


the Bureau has no reason to challenge 1 Mrs. 
assertions of good faith, her final » 
proof: should be. basin in accordance: , 


| _Pollard’s. 


the usual Drecedunes 


ae 


"DECISIONS. ia THE DEPARTMENT ‘OF THE INTERIOR - 


2 With respect. to. the Pollara case, , Fudge 


= ‘[8t | LD. : 


| improvements upon ee land, and in ‘the Fe 
‘purchase of water rights for the irriga- 
_ tion of. thé same, at least $3 per acre of a 


whole tract reclaimed Fee Rs 

~ The. Contestant takes the position that 
the. statute requires the expenditure of 
personal funds for reclamation or the in- 
currence of. ‘personal liability. therefor. 


_ ‘The Contestant does not deny that sev-— 


eral hundred thousand ‘dollars has been 


‘so expended while’ the law requires. an 


expenditure of only three dollars per acre 
for a total on the. entries of approxi- | 


| “mately two: thousand, one hundred and 


Sixty dollars. The difficulty is that the | 
-pulk of the expenditures, were made by. | 
the | lessee. - gee aes oe > 
AS stated hereinabove, under Califor- 
nia law, the Pima Cattle Company is-en-— 
titled to a lien against the entries to the 
_ extent of its- expenditures for reclama- : 
tion and cultivation. The-entrymen have — 
incurred: liability for those expenditures. “kK 
Therefore, they- have complied with the _ 
expenditure. requirements of the: ‘Desert. 
Land Act. - - 
en- 


In. Ladi fiak eo thee: ‘ 
tries should: be canceled; the major- 
ity relies entirely on the Court of 
Appeals’ decision handed down in 
the so-called “Indian Hill” cases _ 
while the instant case was pending: 


before this Board. 3 We do not agree | 


that the instant case is governed py 
this decision i in the Indian Hill cases: - 
as the facts - are “readily distin- 
guishable: . 
The Court there held chat he In- 
dian Hill patents and entries must. 
be canceled because there was an 
understanding between the entry- 
men and the developers that title to 
the lands would pass. after patent, oF 
“which ‘understanding. was not re- - 
-vealed. by the parties. The Tndian 





“3 Reed» ¥: Morton: United States - is Hood e.* 
_ Corporation, 480 F. 2d 634. (1978). we 
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| Hil cate a were. ore a ‘fratid 
against the United States. In early: 


| 1961, Reed and.a Raymond. Mich- 
ener reernited friends and relatives 


who, with Reed and | ‘Raymond 

_Michener, filed twelve desert land. 
entries. Reed and Michener at the 
same time purchased. from the State 


_ of Idaho. a ‘section of ‘state- owned. 


land contiguous with parts of the 
twelve tracts for which the desert 
land applications had been filed, a 
total of 3,700 acres. Hoping to de- 


velop the vis Reed and Michener 


organized. a non-profit corporation | 
known as Indian Hill Irrigation 
— Company, and assumed the titles of 
officers of the corporation. There — 
was no election of officers, share- 
holders’ meeting, or Payment. for 


. subscribed stock: 


_. Reed and Michener had difficulty 
_ obtaining capital. On February 12, 


x 1963, they calléd a Ineeting of the 


entrymen. and informed: them that . 
because. of a shortage of. capital. 
= caused by the failure of anticipated 
loans to materialize each entryman _ 
| ‘would either have to pay to Reed ‘ 
and Michener .$983 dollars in cash | 
and assume a personal obligation of. 
between $12,000 and $14,000, or sign 
a long-term lease with, and tum — 
over development of the proj ject to, 
‘Indian Hill Irrigation Company. - 
All of the entrymen. except Reed 
4 and Michener then entered. into a 
twenty-year “lease and development. 
contract” with Indian Hill; and’ 
signed notes and mortgages for $300: 
- per acre payable on demand’ to se-. 
cure the payments that would fall 


_.. due under the lease. These notes 
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-. were secured. say by the mortgages - 


on the entry lands, and were not the. 


" personal obligations. of the’ entry- . A 
men. Indian Hill agreed to bear all ~ 


expenses and retain all. profits. By 


agreement in 1965, Hoodco Farms, - 
Inc. took over development of the 


proj ject, from Reed and. Michener.- 


. After the February. 4D. 1963, 
meeting, the entrymen themselves - | 
did not behave as if they had any | 


interest in the lands. On August 15, — 
1963, they signed without discussion 
or dissent agreements which. made 
it practically impossible. for them 
ever to regain possession of the . 


lands. They i received no copies of the i 
| documents which they had signed, 
‘in most cases, without. reading them. . 


They did not protest “when Hoodco | 


arms developed. the land in ‘such a 
way that it could not be farmed in 
individual units. ‘They exhibited no 
curiosity when, upon. issuance, the 4 


patents were delivered, to and_re-. | 
corded. by EHoodco Farms, although 


the patentees. were ‘the ostensible 
- titleholders. At the time of the. final | 
‘sale” the patentees entered into no 
meaningful negotiations with the — 
purchasers. In other words, the en- 


trymen, with the exception. of Reed. 


and Michener, were merely straw) — 
‘men, and the transactionsin thecase 
were clearly in violation of the Des- - 
ert Land Law. - eRe, 


On the. other’ hazid the antrics in-. 


Vv olved i in the case at hand: were made: aa 


many: years ago ‘by. predecessors: in. 


interest of» the present entrymen. 


The entrymen and their predeces- 


sors have spent many years in try- _ 
ing to bring: water to their lands. 


DECISIONS 


"The entries were not made at ihe. 
behest of promoters | as Was done in 


the Indian Hill cases. The agree- 
meuts with McDermott , Marley, and 
Pima Cattle Company were entered 


into in good faith by the entrymen, 
and without knowledge by them 


that.the agreements. could possibly 
result j in the cancellation of the en- 


tries. The parties did not attempt to 


conceal the agreements but instead. 


discussed them on various occasions. 


“with officials of the Los Angeles and 


Riverside offices of the Bureau of. 
Land Management. ‘There is no evi- 
dence. whatsoever of any. intent by 


_ these entrymen to. violate the law. 


Furthermore, these entries have - 
been developed so that each one can 
be farmed as an individual unit, in 
marked contrast to. the: ‘inrig ation 


er 


| vidually. 


In conclusiens; we would iiold ee | 
the Judge was correct in dismissing 
‘the contestant’s complaints against 
the three improved and cultivated 


entries. 


Annis Pea Enis, 
admamstronve: J udge. 


| ADMINISTRATIVE FUDGE | 
STUEBING DISSENTING: : 
St find much with. which I can 


aoree in both the majority opinion. 
‘and in the dissent of Judge Lewis, 


~ and the correct. result .seems to me 
to bea very close question. 


However, I depart from the ma- 


_ jority view 1n one.major: particular 


‘OF THE DEPARTMENT OF THE INTERIOR 


(st I.D:. | 


aa several minor ones. ‘Fotemost. 2 

among my concerns is the heavy. Te- 

- liance of the majority on the. hold- 
ing in Reed V 


Morton, United 
States v. Hood Corporation. 480 FF. 


2d 634 (9th Cir, 1973). There, the 
Court of Appeals reversed the Dis- 
trict Court. upon the appellate 


court’s finding that where there was. 
an illegal arrangement which: had. 
been kept secret from concerned of- 


ficials of the United States by the 


suppression .of facts which, if. 
known to such officials would have 
made impossible the acquisition of . 


the land, saying, at p. 641: 


But secret“ “arrangements” sid congas | 
standings,” like more formal contracts. to. 
pass title to desert land grants after pat- 
ent, undermine | the ‘Interior -Depart-. 
ment’s. power: and duty to enforce ‘the 


restrictions on the rectntents of the 2 gov 


whe 


_ erument’s bounty, : HS 
which’ was construoted:s =) ) that none 


s the entries could be farmed indi- 


In the present. case heres was an un- 


derstanding that title to:the lands would. 2% 


pass after patent, and. that under stand- 
ing was not revealed’ by the. claimants. . 


‘Because “the purpose and necessary. ef- 
fect. of. the conspiracy complained of: was 
. to. obtain. the lands of the United States - ‘ 


by the suppression — of facts. which, had . 


_ they been disclosed, would have rendered | 
_ the acquisition impossible,” the patents , 
and entri ies must: be canceled. ; - 


. es a9 


‘The Court of Appeals found that | 


such behavior by the entrymen and . 


those who contracted with them was _ 
almost conclusive evidence of fraud. . 
against the Government, and it was 


on this basis that the Court held as 
ib did. bere ag 


By contrast, in the case at ae 
there is no evidence whatever of any | 
deliberate fraud or any concealment. — 


of material facts from concerned of-- 


: 794] : 


a Gants of the Bisa of Land Man- 
_ agement. On the contrary, the par- 
ties discussed their agreements on 


various: occasions with BLM offi- | 


cals, who apparently did nothing 


to suggest to the parties that their 


¢ arrangements were illegal. That 


i. they were illegal i is now established 
beyond dispute, but I am convinced 
~ that the parties did not know this, 
and that they were acting in ab- 
solute good faith. Necordingly. L.: 
am not assured that the Court of. 


Appeals would reach the same re- 


‘sult i in this. case as it reached i in 1 Reed | 


ve orton, supra. 
. The rescission of the agreement 


“occurred. when the parties: finally 
-came to the realization that it was - 
illegal. This adequately accounts | 


for the timing of the rescission, 


which seems a matter. of consider- = 
able concer to the majority. In my — 


view, the fact. that the agreement 


was mellified after the expiration 
of the term of the entries, rather 
. than before, is of no great. ag 
"nificance. | * 

Finally, the. majority encindes : 
that one of the circumstances which ~ 
 railitate against granting relief in 
. this case is that, “The entries will . 

pass to patent subject to a huge lien - 


held by Pima who in all likelihood 


will again have. control of these en-— 


tries. ” I submit that this is not only 


é that it isnone of the business of this 


- Board. It is not shown that |the | 


UNITED STATES Vv. ALAMEDA P. LAW ET AL. 
December $1, 1974. me 


a sit : 


of the lanai sO that the entrynmien 2 


“huge” lien is in excess of the value — 
word be moved to default rather : 


‘known to the Board concerning aan - 


financial standing or credit of the — 


-entrymen. Moreover, by 48: CFR. 
-2591.4(d), a desert-land entryman — 
_ may mortgage his interest in the en- 
tered land if the State law treats 


such a mortgage as a lien against 
the enter ed lands rather than a-con- 


-veyance thereof. Were this a per- 
‘ fectly ordinary case involving such 


a mortgage lien, this Department 


_ would not. and could not refuse the 
patent merely out. of concern that — 


the entryman might not pay off the _ 


balance owing on the mortgage, and. - 
thereby lose title after the patent 


issued. Yet, that i is one of the .con- » 


cerns of the maj ority in this case. 


I would, after some hesitation, © 
affirm the decision. of the Adminis- — 
trative Law Judge, with a-modifica-’” 
| tion of his decision to the effect that 
‘the statutory life of Inez Mae Pear- 
-son’s entry, LA039826, expired 19. 


months after the: Departmental. de- 
cision styled Mrs. inez Mae Moore 


~ Pearson, A-30507 (March 31, 1966). 


The bags for that modification may 


be found in the rationale of Hiéllen 
_v. Davidson, A~-28871 (August. 8, 
1962), and in this I concur with the 
ms maj tye : 
unwarranted and conjectural, but 


cers Ww. iS aneras : 
Adminis trative J udge. 


ee claims 


. 
| i Be 


“ACCOUNTS : 
- FEES AND COMMISSIONS 


Where filing: fées for. io 
| claims against. mineral pa- 


tent © : applications are 


a  tefidered timely to. the. — 


appropriate. Bureau © of 


~ Land Management office, 








ee (Note—See front of this volume for tables). aa. 


ACCOUNTS—Continued 


“Page. 


_and such office errone- 


ously refuses" to. receive. 


such payment, and accepts 


payment ‘therefor one. 


day later upon recogni- 


_ tion.of its error, the pay-— 


ment may be properly re- 
| garded as having ‘been 
.made as of the date of 


tender thereof...-------.. aN 
PAYMENTS. . St 
‘The payment of anne rental 


in connection. with an. oul 


-. and. gas. lease offer, and — 
.. the acceptance of. such 
payment. by the: “Bureau . 
.. of ; Land. Management, 


: do. not create a binding — 
‘obligation on the. Bu-. 
 Teau. to issue an. oil and 


gas lease. sca i uae 


ae appropriate..- 


81° 


“Where filing fees for. ‘adverse e ® alll 

-against. mineral — 

patent. applications.. are 

.,. tendered timely -to~ the 

Bureau of | 
Land Management office, 

.--and. such office’ errone-_ 


--ously refuses. to. receive — 


— such payment; and. ac- 


cepts payment’. therefor 


. one day later upon recog- 


{ 


| Department _is 


_ PAYMENTS—Continued _ 
nition of its, error, _ the 3 
| payment may ‘be properly eee 
hee regarded as’ ‘having been’ - 
--madé as: of the date of 
. ~ tender thereof-. soe a --- 7 
a ACT oF AUGUST 4, 


The Act of. August 4, 1892, 27 aa 
Stat, 348, 30 U.S.C. § 161 
: (1970), authorizes the en- 
~-try of lands. chiefly valu- 


1892, 


able for. building: stone 


under the provisions of. 
law in relation to placer 
- mineral claims, and such. — 


entry may be “made re- 


619 


gardless . .of . the form in 


_ which - the. deposits are 

| eas 68 
“Building. stone, “chiefly, ae | 

’ Building stone 

as used in the Act of _ 

_ August 4, 1892, 30 U.S.C. | 

 «§ 161 


able for.’ 


(1970), includes 
stone used: for: building, 


. for structural work and 
for other similar.commer-". . 
cial. purposes, ‘but’ land... 
chiefly valuable for the —~ 


supply of ‘stone’ to be oe 


-manufactured into. arti- | 


facts.is not chiefly valu- 


able for building~stone — 
under the Agtocech sath Sos | 


‘ACT OF JUNE 25, (19105 [ae 
~ With respect to: an: Indian allot-: tas teh, Le 


59 


-ment application on na-.. . - 
tional forest land,. ‘this a 


—con- 
_. 813) 


814 | 


“ACT OF J UNE 25, , 1910—Continued 


timber 


the finding of the De-._ 


agricultural or grazing 


purposes than for the = | 

: found thereon. 
‘Such a finding dictates. 
“rejection of the applica- 

tion by this Department- 


“ACT OF ‘JULY. 15, 1921 . 
‘Where the. United States dis- 


poses» 
with a -Teservation — of 


of public lands 


441 


INDEX-DIGH ST 


’ strained by the Act of pase |. 
June 25, 1910, 25 U.S.C. 


| § 337 (1970), to accept 


: partment of Agriculture. —_ 
_ that the lands applied for 
are not more valuable for 


minerals to. the. United. esac 


States, the reserved min- 
_erals are not subject to 
location under the gen-. 
~ eral. mining laws in the - 
~~ absence of specific statu- 
tory. authority. ‘Minerals © 
reserved to the United 

‘States in a patent tothe | 

City. ‘of Phoenix ‘issued - 
| ‘pursuant | to- the Act. of | 


July 15,1921, 42 Stat. © 


ACT OF ‘DECEMBER 18, 1971. 
To deny a legislative determina- 


tion of village eligibility 
because of a delay caused — 
_- by the very magnitude of. 
‘the problem. that. Con- 
. gress felt necessary to 
_ confront would: be con- 
. trary to the essence of the 
settlement itself. 2... 


ACT OF AUGUST 22, 1972 
Section: 12 of the Act of Au- | 


~ gust. 22, 1972, 86. ‘Stat. 


148, are subject to the | 
mining laws, as neither ~ 
that Act: nor any ‘other 
statute provides for dis- 
. position of the reserved 
| minerals under the min- 


-° 612, revoked the author-_ 


16 





in the Sawtooth National 


may not go to patent, but 


- such result does not pre- 
- vent ot interfere with the 
- full exercise of a claim- 
- -ant’s right to further ~ 


work and = develop | his 


ject. to. compliance with 


tional Park. Service and a 


“ACT OF AUGUST 22, 1972—Continued 
_.— ity-of the Secretary of the | 
- Interior, to issue patents - 

‘for locations. and: claims 


Page 


: . Recreation Area. Valid) 
. millsite claims situated — 
within the recreation area — 


.. valid millsite claims sub- oa 


the rules and regulations 
covering federal land on 

which such claims are ~ 
located (252-225 -ee ee 


ADMINISTRATIVE: AUTHORITY | 


(See also Federal Bmaployees and 
| Officers.) _ | 
GENERALLY 7 
“Where ¢ an ‘asserted even claim. “ 
| is. filed timely against a. 
| mineral patent _applica- 
and suit is com-— 

-menced timely j in a court 

of competent jurisdiction, _ 

, iy Ee Department: is: not ~* 
‘obligated to decide wheth- 
er the ‘asserted adverse 
claim: is’ a proper claim | 
- within the ambit of 30 | 
i TUS.Ce §§ 29, 30: (1970), . | 
but may suspend action — 

‘on the mineral ° patent : 

application to await. the 
result of the judicial pro- - 
ceedings____- an oe Bede. 

ESTOPPEL rr 

“Hegousnous between the: Na- 


15 
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— ~' millsite claimant resulting | 
-- in a restoration of certain — 

* 4 lands: from a withdrawal, 

‘and the relinquishment | 
and amendment of mill- 

_. © site claims-to conform to | 

-.. ‘the new boundary of the - 

~owithdrawal, did not bind | 


ADMINISTRATIVE AUTHORITY— sda RE 
Continued © . 


‘ESTOPPEL—Continued 


the. United Sigtes under © 
any contract:.or estoppel. — 


theory from: ever. con- 
testing the amended mill- 
site claims to determine 


their: validity. 


_INDEX-DIGE er. 


The De- | 


_ > partment-:of the Interior _ 
has authority to contest 
. millsite claims ‘even in 
the absence:-of a: EPEtene 


+ application....._2._i+-- . 


‘Reliance on erroneous. sonuions: 
in federal. and : county 


“Waa records can neither 


serve to divest the United — 


. States of title toland, nor 
-estop the ; United States 
» from: denying. that ‘title © 

| _. passed or from conclud-— 
ing that a patent:cannot - | 


be amended: to. include 


certain: land.:....---2-- 


ADMINISTRATIVE PRACTICE a 
_ Executive orders. have the force — _ 
and effect of law and- oo.8 
rules of statutory con-.. | 


There 


struction apply to them.. — 


is a strong presumption 


584 


against implied’ repeal of 


| an executive order. If a 
: statute covers. the same 
area as an executive order 


and they are not ab- 


, solutely 


7 irreconcilable, 


effect will be given to — 
-. both. A statute, authoriz- 
ing a patent of lands to a, 
city, subject to areserva= 
-. tion of minerals to the, 

“United States, did not — 


”~. 


impliedly revoke an Ex- 


ecutive Order withdrawal 

of the lands for classifica- 

tion and in aid of legisla- 

tion to grant the patent | 

- to the city, which with- 
drawal closéd the lands - 


‘to nonmeétalliferous loca-. 


Byes A 
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- "Negotiations between. ae Na- 


tional. Park Service and 


a millsite | claimant” re-— 
_ sulting in arestoration of 
certain lands from a with- 
-. drawal, ~ ‘and 
| -quishment: and’ amend- 
- ment of millsite claims to 
. conform to the : 
boundary ‘of the with-. 
- . drawal, did‘not bind the 
United ‘States ‘under: any 
contract’ or estoppel ‘the- 
ory from ever contesting " 
- the amended © millsite , 
claims to: determine their 
validity. The i. 
' ment of the. Interior has 
authority to contest mill-_ 
site claims even in the 
"absence of a parent appli- > 
: cation... _ Se Gree ees oes 
‘In the exercise of its. Sjeomcd eo 
authority pursuant. to.43 
CFR: 4.1, the. Interior 
Board of . Land Appeals. | 
need not limit its review 
to a narrow issue where ; 
to do so would preserve: 
_ error or inequity - Snes teen, 


“Where an asserted adverse claim . 
is. filed timely. against a 
| mineral, patent applica- 
_ tion, and ‘suit. is icom- 2 
. menced timely in a ‘court ae 
of competent jurisdiction, 
_.the Department. is. not 
obligated _to. 
whether the asserted. ad- 
verse claim is a proper 
_ ¢laim within the ambit 7 
“. 80 «U.S.C. | 
_ (1970), but ea | 
action .on the mineral 
patent. application to.a- — 
'- wait. the result..of the _ 
7 judicial proceedings Be ad 


§§ 29, 3 


the © relin- 


_. decide. 
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page oe 
Hone idee: the: mining 


Page 


. 65 


‘Depart= 
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816 Ls art - INDEX-DIGEST | 


_ ADMINISTRATIV E. PRO CEDURE. 


(See also Appeals, Contests. and | 
2 Protests, . Hearings... Rules. of 
| Practice:) ” “ia See tle 
GENERALLY Page | 
Where the Bdence. dddaced: at — | 
the hearing of the contest 
_ of the validity ofamining — 
claim ' is inadequate to. 
establish - _ whether the 
claimants have. earned | 
‘the right to receive a - 
patent pursuant — to 30... ([. 
U.S.C. - §38 (1970), the 
case will.be reman ded for 
the: taking . of. further : 
evidence and the render- - 
. ing of a decision limited gc Pteaches 
to thati issue------------ 687 
- ADJUDICATION | - 
‘The Administrative Procedure oe 
Act Tequires an agency 
‘to give. all - interested we 
-parties‘an opportunity to 
_ participate in an adjudi- . 
| cation where time and 
public interest permit’. 4_ 65 - 
_ The Department of the Interior 
. has jurisdiction to deter- 
. mine if a mining claim is 
ee invalid ‘by being located . 
~-on land not— subject. to 
mineral — location, even 
where the issue of validity 
of the claim is raised in 
the context’ of a private 
. “contest brought. by a. | 
surface patentee_..-._-. 65. 
The procedures of the ‘Depart- | 
-ment of the Interior in 
mining contests, where 
notice and an opportun- 
ity fora hearing before — 
a qualified Administra- 
-tive Law Judge are af- 
forded, comply with the 
Administrative’ Proce- 
dure Act and the due 
process requirements of 
the Constitution-_.22.-. 83> 
The fact that a. hearing’ in a : 
mining contest is. con- 
ducted by. an Adminis- | 


ADMINISTRATIVE PRoceDURE— ee 
Continued a. 


‘ADJUDICATION—Continued Page’ 


"trative. Law. Judge - who 
‘is: an. employee of - the 
- Department. of the In- — 
_ terior; that there are 
- witnesses -employed by 
this ‘Department, and 
that appellate review is 
_. conducted by  Depart- | 
mental employees does. 
not establish unfairness 
in. the | proceeding. To. 
disqualify an. ‘ Adminis- 
trative Law. Judge, or a 
member of the Board of ..~ 
land Appeals reviewing  __ 
- his decision, on the charge 
_ of bias,. there must bea 
substantial ‘showing | Ot 
“personal bias; an'assump- — 
tion tha the might be pre-— 
disposed in favor of the Gov- ee. 
ernment is not, sufficient_ ee) 
ADMINISTRATIVE PROCEDURE ACT 
A protester against a private 7 
exchange who has no 
legally: cognizable con- — 
flicting rights in the se- 
. lected land has no right 
to a formal hearing under _ 
the Administrative Pro- .. 
~eedure Act, 5 U.S.C. § 
«854. (1970), or on due 
_* process grounds. when his 
_- protest is considered in 
i _ accordance with the rules 
of this Department___- _.. . 188 
HEARINGS . ae 
The Administrative "Prabeduite 
| Act. requires: an agency to 
give all interested parties | 
an. opportunity to. par- 
-_ ticipate in an. adjudica- 
_ tion where: time and pub- ee ad 
lie interest permit-----.- 65 
. The procedures of the Depart- 
‘ment of the Interior in 
mining contests, where 
~ noti ce and an opportunity ‘ 
for. a hearing before a 





‘INDEX-DIGEST GOR ES oe ise CMT 
ADMINISTRATIVE. PROCEDURE— . Saar 


“ADMINISTRATIVE PROCEDURE— | ~ 
: Continued 


Continued 


| “HEARINGS—Continued ee Page | 


qualified Administrative oe 


‘Law Judge are afforded, 


. comply with the Adminis-— 
trative Procedure Act and 
the due process require- | 
ments of the . Constitu- 7 


The fact that a heerie in, al. 


mining” contest is con- 


- ducted by an Adminis-. 
trative. Law Judge. who. 
is. an employee | ‘of the 
Department of the ‘Inte- 
* rior, that. there dre wit-. 


nesses ‘employed by this 
_ Department, and that ap- 
_ pellate review is conduct- 
ed by Departmental: em- 


_ ployees: does not establish | 


“unfairness. in* the pro- 


~ ceeding. ‘To disqualify an. 


“Administrative Law | ws, 
Judge, ora memberof the 


eae _ Board: ‘of: ‘Land: Appeals 


reviewing. his decisign, 


on the. charge of bias, 
there must bea substan-- 


ad-hoc basis; accordingly, 


: . the | Board | finds. that 
- documents furnished a 
| contracting — officer “by 





a Government personnel re- 
_ garding a claim filed for 


an equitable adjustment 


- are not entitled to be 
withheld on the ground - 


that they are internal 


advisory memoranda pre- 


pared in’ contemplation 
of litigation since, on 
balance, they relate only 
to factual: matters and, 


_ having been furnished 
the. contracting © officer — 

| prior to issuance of. his" 

et decision, are not. consid- 
ered to. have. been. -pre- 
pared in’ anticipation of 

. litigation.” 
consisting of calculations 
and drafts ‘of. proposed — 
findings of fact are con- 
: - sidered. to bear> upon the 
metal processes, delibera- 
‘tions, computations* and 
‘methods; by which the © 

. contracting officer arrived =~ 
-at his decision and ‘are. 


‘Documents 


A notice of location filed pur- 
~~ guant to- thie homestead. 


— laws but embrancing/and. 


PUBLIC INFORMATION—Con, Page | 


tial’ showing. of personal | goa? pase 157 
. - bias; an assumption that oa i a rr 
-. . he might be predisposed | 
in favor of. the: Govern- HOMESTEADS 7 | 
_ ment i is not sufficient _ _ -- 83 Where land included ina names 
There is. no right’ under the | ‘stead entry of record 
~ seventh amendment of the is included among lands | 
Constitution to a jury .-- ‘withdrawn. “subject © to 
. trial. in an administra-. _ valid existing rights,” the 
tive hearing on a mining es withdrawal attaches, as 
contest, as that amend- of the date of the with- — 
ment.does. not apply to _ drawal, to all land de-- 
_ quasi-judicial administra- scribed . including _ the 
~ tive proceedings... .__-- 83 homestead - land; as . to 
PUBLIC INFORMATION : ‘ghe homestead land - the 
| resolution .of claims. of withdrawal becomes ef- 
privilege requires an ad- ' fective eo instanté upon 
justment of the divergent termination of the home- 
_ interests involved on an stead entry cee sos 150. 


covered by a withdrawal i. 


| $18 ae 7 ee. _INDEX-DIGEST 


* AYASKA—Continued | APPEALS Pane 


ronamrasyeooiibicl Page 
- ig unacceptable _ for re 2 


cordation petite Alice, Sok ee a 


TRADE AND. MANUFACTURING SITES 7 
Land is not occupied under 43 


U.S.C. § 687(a) (1970) 


and 43. CFR 2562. 3(d) (1) 


| by use of the air space’ é 


__ over it for the trajeciory 


-drawal,’.to all land’ de- 


scribed - including the ~ 
homestead land; as to the» 


homestead land the with-° a 


drawal becomes effective 
60 instante ‘apon termina- 


tion of the homestead + 2 | 
re - . 150) 
A notice of location filed pur- eee 


-guant to the homestead a 


Z laws but embracing land 


. covered by. a withdrawal : 


6 Set “unacceptable - for re- 
. cordation...---.------ - 


150. 
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(See also Contracts, F ci Coal oe 


. ‘Tribes, Rules of Practice, Uni- 


_ Mine Healthand Safety Act of. . 
1969, Grazing. Permits and Li- 
~ censes Indian Probate, Indian — 


form Relocation Assistance 


and Real Property Acquisition 
Policies. y- 


_ Where an appellant serves ap- 


that. issue_.----.------- | 
APPLICATIONS. AND ENTRIES _ 


“GENERALLY = 
ey regulation. the’ filing of a 


formal exchange applica- 


et bullets. ok alata chetaad pellee, r rather, than appel- 7, 
"Under 43 U. S. CG §. 687(a). (1970) — lee’s counsel. of . record, 
os and 43 CFR 2562. 3(d) (Yd), - with the: notice of appeal 
a where there is. no dispute : _ and statement of reasons, 
». ag to. the facts,. the pro. and -it appears that ap- 
. danto rejection. of an ap- __ pellee’s response to those _ 
_. plication. to purchase a . documents reflects a full 
. trade and manufacturing | 2 ; understanding. ‘of the 
site. will be_ affirmed to _ crucial. issues involved, 
~ the. extent that the ap- a summary dismissal of the __ 
: plication. includes a large ' appeal under, 43 CFR. 
-. peripheral safety zone in — 4.402 need not be in- 
connection with. a..rifle _ voked, - ‘and will not be. 
range and: an. archery invoked in. appropriate : 
range, and fails to show _ situations_.2_-_-. raer ar aahe — 619 
, substantial improvements Where the evidence adduced at 
on, or active use of' the _..the hearing-of the contest’ — 
rejected area. .-.------- 631 | | of the validity of amining — 
ALASKA. NATIVE CLAIMS. SET- | Claim is inadequate to. 
TLEMENT ACT = ie 2 establish - whether the 
{QENERALEY =. 0 claimants have earned — 
Where land included in a home-’ - ; ene PELE ENO Seman tw 
- stead entry of record is | | patent pursuant to. 36 | 
- §neluded among. lands ee 3.98 nO) rage 
- withdrawn. “subject. to case will be remanded for : 
— valid. existing _ rights,” _ the taking of further eVi~ 
a the withdrawal. attaches, dence and. the rendering | 
ae of the date of the wi th- . of a decision limited to a 


: - tion under the Taylor. BP te ete 


 §315g(b) (1970), segre- 


gates the. ‘selected land — 
from. appropriation under | 
the mining laws. A mining © 


Grazing Act, 43 U.S.C. a 


— claim located on such land. : 


| thereafter i is void ab initio 


and affords no > basis for a 


INDEX-DIGEST — ao , 819 : 


“APPLICATIONS. AND. ENTRIES— APPLICATIONS AND ENTRIES—_ 


- practice to notify claim- 


: - ants who filed notification 
of settlement | 


* excessive acreage, and in 


- ¢he . claimant was not 
7 notified, ‘no error in the 
issuance of an Oregon 


claiming: 


‘the absence of proof. that : 


Donation: Claim Certif-~ 


-. jeate and patent is shown 


. sufficient to overcome the 


_ 572-367—T5——_10 


diction a claim asserted — 
_ under the changes clause *- 
of a construction contract » 
was denied where the. 


534 


Continued — 7 _ Continued : ‘7 | 
| GENERALLY—Continued Page AMENL(MENTS—Continued | Bae: | 
_ protest’ against the. ex- presumption of adminis: . 
‘change- ape eee 188 ‘trative .regularity,.and — 
~The holder of a mining ~ elaien -sufficient:.to warrant an 
_ who fails to file notice of amendment of the patent. 
;  , his adverse claim against An applicatien for amendment 
/ "a conflicting. mineral pat- of patent by the succes- 
ent application in accord- sors of: 4n_ Oregon Dona- 
ance with 30.U.8.C. § 29 tion Claim patentee -is 
~ (1970), may. not. there- properly: rejected when 
after assert his claim as _ the -applicants “request 
a bar to the issuance of “patent to land:to which 
_ the mineral patent, but he the. original settler was — 
~ may assert his-claim ina not éntitled because’ it 
. protest against a subse- would have exceeded his 
_ quent, . private. exchange statutory entitlement.__ ~ 534 
-. application for. the. same ee oe : oo es 
_ conflicting lands_----~--- 188 _ 
. In. the absence of. proof. ‘of 7: 
A sedis of-way. under the Act.of general administrative. a3 
> March 3, 1891, does not practice to notify claim- — | 
vest, until. the Secretary ants who: filed notifica- = 
Of the. Interior has ap-- tion of settlement ‘lain "87-3 
proved the application. ing excessive acreage, and: 
. The Secretary may with- a a aha BSE Re “OF proof a 
hold his approval if the: that the claimant. was not | a 
- grant is not in the public | notified, no error in the ores: 
~ interest or he may, condi- issuance. of .an. Oregon | 
_ tion the grant. uO eneUrS - Donation. Claim Certif- 
: oe the public” Unberes - icate and. patent is shown = 
will be protected ------ » at sufficient to overcome the | 
"Pursuant to. a regulation, appli- presumption of adminis- "3 
-cations to acquire a right- trative regularity, and : 
| of-way for the main pur- ‘sufficient to ‘warrant an «| 
‘pose of irrigation should amendment: or . the oo 
be made under the Act patent.—-_--------- ence See B84 
of March 3,- cies ae : 340 soa 
_ AMENDMENTS ‘APPROPRIATIONS | ; bes 
iin the absence of proof of a The _Government’s. ‘motion to 
general’ administrative - dismiss for lack. of. juris- 


funding schedule adopted _ - 
by the contracting agency 


struction program and led 


increased the ‘time re- 
- quired for performance, 
altered the approved con- | 


to a cessation of work for 


820 
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APPROPRIATIONS—Continu ed 


-. and requested by the con-— 
. tracting agency and Con- 
. gress was not the source 
_ of the fund shortage; the — 


assertion — 
I 


| BOUNDARIES » 


( See also- 
Lands.) . 


. ‘lack. of funds; ae 
--tingenvy provisions of’ he: 
Funds Available. 
. Barnings Clause were not 
- involved when Congress 

appropriated funds in the 


that the fund shortage 
-was a breach of.contract. ~_ 
--over which the Board has 


the 


amount deemed necessary 


Government’s 


no jurisdiction was erro- 
neously based on cases 


wherein Congress had re-_ 
duced or. failed to ap- 
| propriate the funds re-_— 

wre duces of eee een 


‘Surveys. 


A meander line js - hot z:) ‘litte of 


boundary, 


which border thereon. _- 


| coal LEASES AND PERMITS 
LEASES | OO 


“Under 43 CFR 3524.2-1, 
- application: to modify A 
coal. lease ‘without com- 
petitive bidding, to in- 

clude’ : 
> deposits, will be denied if 
it is determined and not | 
controverted that 
| additional lands requested 
_ can be developed as-part. 
of an independent opera- 
~ tion or that there - is LY 
competitive interest | 


an 


contiguous ~ coal 


con- 


- for. 


of Public 


although it 
may be given that effect 
~ by a withdrawal, excep- 

. tion, reservation or re- 


: Jinquishment -of lands | 


the 


Ricutie ST. 


Page 
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| by | an’ 


| CONFIDENTIAL INFORMATION 


(See also Administrative. Pro- - 
‘eedure: Public Information.) 
| The ‘resolution of. claims” of. 

privilege requires an ad- 
ei justment, of the divergent 
interests involved.on an 
ad hoc basis; accordingly, 
that 
~ documents furnished a_ 


the Board finds’ 


contracting officer by 
Government personnel 
regarding a claim filed for 


an equitable adjustment 
are not entitled to be 
; withheld on the’ ground 
that. they are 
advisory memoranda pre- 
_ pared in contemplation of 
litigation since, on bal- 
ance, they relate only to. ~~ 


intern al 


factual, matters and, 
having been furnished 
the contracting | ‘officer’ 


prior ‘to issuance of his 
- decision, are not con- — 
sidered to have been pre- | 
- pared in- anticipation of 
litigation. 
~ consisting of calculations 
‘and drafts of proposed ~~ 
. findings of fact are con- 
sidered. to bear. upon the - 
~ . mental processes, -deliber- 
ations, computations and. 
methods by which the — 
- contracting officer arrived 
at his decision and.are | 
Se -_ 


‘Documents 


‘CONSTITUTIONAL LAW 


GENERALLY = Bow Se 
The fact that a hearing i ina min-. 

_ ing contest is “conducted : 
Administrative = 
| Law: Judge - who is an: 


employee of the ‘Depart- 


_ ment of the Interior, that | 
. there are ‘witnesses. em- 


page 


ployed “by this Depart-. — 


‘ment, and that-appellate 


INDEX-DIGEST 


CONSTITUTIONAL LAW—Con. ee Eee 


: GENERALLY—Continued - 
review is. conducted . py: 
mi Departmental, employees: 
does not establish unfair- 
ness in the proceeding. To. 
disqualify an ee 
: tive Law. Judge, . a: 
member of the Board of 
' Land | Appeals reviewing . 
his decision, on the charge | 
there must be 
a substantial. showing of © 
personal bias; an assump- 


of bias, 


7. Page | 


- tion that he might be. pre- 


There 


disposed’ in. favor of the 
Government is not suffi- _ wee 
83 


is no right under the. | 


_ the Constitution toa jury 
3 trial in an‘administrative ~- 
iP hearing | on. a mining con- ae 


test, as that amendment 
does. not apply to quasi- | 
judicial. . | 


-administrative 
proceedings - a Bae 


- DUE PROCESS 
‘The procedures of the es 


ment of the Interior in 
mining contests, where 
__ notice'and an opportunity 


for a hearing before a 


_ qualified Administrative 
Law Judge are afforded, 


seventh amendment Of. 


comply with the Admin- 


- _istrative Procedure Act: : 


and the due process re- 


-- quirements of the Con- 
_ stitution... ss 2 
A protester ° against a private - 
exchange who has no 
legally cognizable. con- 
| in “the. 
selected land has.no right | 
to a formal hearing under. 


flicting rights 


the Administrative Pro- 


cedure Act, 
$554 (1970), or on due - 
process grounds when his | 


: _ protest “is considered ‘in 
~ accordance with the rules 


of this eee . 


83 





a sil 
CONTESTS AND PROTESTS 

_ See also Rules of Practice. ve 

: GENERALLY - eat — 
“Where the evidence ‘adduced % at 

~ ° the hearing of the con- 

- test of the validity of a. 

mining claim is inade- 


quate to 
| ‘whether the | 


claimants 
have earned the right to 
receive a patent. “pur- 


- suant to 30 U.S.C. § 38 
: . (1970), the case. will be 
remanded for the taking 


of further evidence cand 


. the _rendering of a de- 
‘cision. limited. to that is- 


jj TT mest roo eww ew awe 


An applicant whose desert. land 


entry, suspended. » for’ 


- many years: ‘by the de- 
cision in 


iM aggie. Ye 
Havens. 


establish | 


and. who. was - 


allowed - the. 19 months eet 


_ provided ‘by the Secre- . 
- tary’s notice of Dec. 2, 
- 1965, to submit proof of! 
compliance with the re- . 
quirements of the Desert _ 


Land Act, is. not to be 


quirements of the desert 


land law was not accom- 
_ plished within the life’ of 
~ the entry; the existence 
of a contest ‘against: the 

entry does not. suspend 
_ the entry while. the con- | 7 

. test. is. pending and thus . 

. permit. -compliance with - 

_ the requirements for per-— 
-. fection of the entry: be-. 
yond’ the: statutory life” 
of the suitty 


— given. further time when : 
‘ the evidence . adduced in. 
a contest against the .- 
oe entry shows - that: com- -. 
-pliance with the. cultiva-. 
tion and reclamation re- 


| 822 7 INDEX- “DIGEST 


; The doctrine -of practical con- 


struction does not apply — 


unless an. agreement - is 
-ambiguous..-------+--- 


An oil and gas unit: agreement, | 


as other agreements, 
not ambiguous 


ee 





- the work... .- ie tesa 


Changes and Extras © 


Wate a contract for the con- . 


a struction of two power 
lines» provided that the 
Government had placed a 


center hub at each tower 


CONTRA Ts. 3 Ce ONTRACTS—Continued — 
(See also Bales. ot Practice. a | gonstRucTION AND oon. A- 
GENERALLY , ‘Page | | | oo ae 
. Negotiations between nae: Was? om f a Puta meee a ae 
tional Park Service and. - | because’ the parties. dis- 
a millsite claimant  re- _ _' agree as to its meaning if - 
sulting i in a restoration of : arlene cea ae eee 
certain lands fromawith-. “ee siepereement ia nov 
drawal, and the recline, Brees “whe, Teasoua ble : 
quishmen fe aes q amen de . uncertainty of the mean- 
. ment of millsite claims to Cee Pee ae ae 
conform. to, the new. Actions of Parties” | 
boundary of the with- A changes claim is denied 
drawal, did not bind the | - where the appellant con- 
United States under any tends that the representa-" 
contract or |. estoppel > tives. of the’ contracting 
‘theory from ever con- , Officer | improperly failed 
testing the amended mill- — to issue instructions for. 
site claims to detertiine the. removal of unstable = 
~-. their validity. The De-. ' foundation material at. 
-. partment of ;the Interior ie specified locations and for > 
_ has. authority to contest . its. replacement. with 
-millsite claims even in : gravel filter material but 
the absence of a patent | the evidence indicates | 
| application - - Me tees ohacis 262 / that ‘the. failure of the 
CONSTRUCTION AND OPERATION : sr Government representa- 
- GENERALLY | | tives to issue such in- 
In construing contracts, inelud- structions was simply a 
ing’’ isa word of enlarge- ae recognition. by them that . a 3 
“ment used .when it is it. was within’ the con- | 
-.desired to eliminate any _ tractor’s prerogative tox - 
_ doubt. as to the inclusion. determine the, methods — 
in a. larger class of the - and equipment to be uti- 
. particular class specially . lized in Performing the 
- mentioned ._.2-_-L-+--- «AAT * SOONPACbs coat 25 Ges ck. _ 580 
Where a sentence in an oil and | | 
gas unit’ agreement. pre-_ 3 iiaael cosine (Differ : 
, scribing a royalty rate is No basis exists for finding either | 
grammatically «correct 
nA ee Rae ON Se . category of changed con- 
~. reasonable interpretation, - ditions where ies pubs es 
| _ surface data furnished by -. 
its. punctuation will not veg R eh ecernmenb-adeus 
a : be changed___-- ae ee | 447 “S rately portrays the ‘sub- 
In construing contracts, restric- ; -Sactane> conditions AGbis: 
ive: words: normally | | ally encountered by the 
apply only to the nearest 
‘antecedent. {500 ac “447 contractor at the alle of 


580 
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7 CONTRACTS—Continued 
_ CONSTRUCTION ‘AND OPERA- | 


, TION—Continued oe 
_ Changes and Extras—Con; | 


| _ CONTRACTS—Continued - cae 
“. CONSTRUCTION AND: OPERA- 2 | 
 TION—Continued 


Changes: and Extras—Con. page ; 


2 location - specified by the 
drawings ‘and the Gov- 
“ernment relocated. two 


of: the towers in order. 
to. avoid difficulties aud 
- expenses associated with 


- having the. legs of one 


of the towers located. on 

x : the: slope of a cut through | 
"which: the road had been — 

Board — 


“ae constructed, _ the. 
. holds. that: the specifica- 


tions were defective and ~ 





was 


| dismiss’ for ‘lack of juris- 
diction. a’ claim: asserted © 
_ under. the changes clause 
ofa construction contract — 
denied: “where -the . 
funding schedule adopted 
by the contracting agency | 
increased: the time re- 
- quired: for performance, 


altered the approved con- 


struction . -program. and. 
_ -led-to a cessation of work ~ 
-» for lack. of funds; the - 
- contingency. provisions of. . 


pacers 
‘location: but that the con- a that the- contractor wae 
ee tractor. was to check sta- ‘entitled to an equitable | 
tioning, alignment. and © adjustment for all costs 
elevation of each center - | incurred in. attempting aie 
S hub and to replace miiss- -.to perform “under such 
ing: or destroyed center specifications ~ in accord- »~. 
_ hubs, the Board rejected ance with the Changes 
the contractor’s conten- | clause. Claims involving — 
tion that the fact some defective . specifications 
of the hubs were missing _ _ are recognized exceptions 
made the ‘specifications’ — from the notice require- 
. defective since the con- ments of the Changes _ 
- tract contemplated that _ clause. .and ‘need only be. 
‘some of the hubs might be “asserted” within a rea~_ 
|: missing. Although the con- ~ . sonable: time and before 
tractor failed to give the. - _ final payment... -- eceeee, “114 
notice required by para- A contractor's © “claim: for an - 
graph (b) of .the Changes equitable adj eee for 
clause or paragraph (c) of -eosts incurred “in al-— 
"the Suspension of ' Work. . legedly. heats per-. 
clause; thé Board, under the _ formance of the work was 
‘cirevanstanées present lere, be. | denied where. appellant 
considered the‘claim fora = — failed * to . establish . that. 
- constructive change forsus- _- the costs claimed resulted 
pension of work while the “from the denial’ of proper 
a Government: ‘replaced the requests for time exten- 
_ misssing hubs on the merits, sions, rather than from 
holding that the contrac- _abelated attempt: to over-— 
- tor’s. failure to assert: the - come the effects. of in- 
Claim at an earliertime was. 7 clement weather, insuffi-- 
a factor to‘be considered cient and ~ inadequate 
ine determining | whether _ equipment, ete., for: which 
_. the contractor had‘satis- = | ~ the Government was not | 
+ -“\fied its burden of proof. 114]. —sresponsible__-:2-2)2.2.2 0 115 
3 Where a‘road was not insthe The Government’s: motion to 
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CONTRACTS—Continued: 


- CONSTRUCTION AND a ee 


TION—Continued 


ee evidence 


Changes: ‘and Extras—Con, 
the Funds. Available for . 


Earnings - Clause were 


“INDEX- DIGE ST 


at 


not involved when. ‘Con- 


- gress appropriated funds 
in the. amount deemed 
“necessary. and. requested 


- equipment:. 
gceriptive . literature. 


 CONTRACTS—Continued ‘ged 
a7 CONSTRUCTION AND OPERA. 
TION—Continued | , 


Changes and wigtras Coit 
’ evidence. of record shows he 
_ that the punch, was listed — 


as an. optional item. of 
in. ‘the . de- 
-ac- 


| eS companying the bid upon 


by. the contracting agency 


and Congress was. 


not 


the source of the fund 


shortage; the. Govern- 


ment’s, assertion that. the 


_ fund shortage was a 
~ breach. of. contract. over 
which | the Board | has 


‘roneously based on. cases 


no. jurisdiction ‘was er 


wherein Congress had re- | 


duced: or. failed to appro-- 
| priate the funds eee : 
of it Sef aeted es an Se A eA ee 


A changes. claim i is denice: where . 


354 — 


the | appellant contends - 


that. the. representatives 


of the contracting officer 


_. improperly failed to issue 
'. instructions. for the -re- 
‘ moval of unstable founda- 


tion material at specified . 


-~ Joeations and for its. re- 
placement with .gravel 

filter material but the 

indicates - that 


_ necting. the — 
existing piping would: be 
paid for. at unit. prices, . 
a contractor’s claim for | 

. furnishing certain piping 
and. fittings, which, the © 
Government. had denied 


- which the contract. was 


based, the Board deter- 


mines. the coritract price 


should be equitably ad- 


 justed to reflect the .fur- 
-nishing of the punch.__- i 
Contract Clauses. H 
Where, in the course of installing 
and connecting new. sand | 
filter units. with existing — 
‘units under a contract to — 
~ .modify a water system, — 
_ which. provided that .no 
--. separate payment. would 
.--be smade for pipe and — 
_ fittings included with the 
filter units, but. pipe and 


fittings required for con- 


on. the, ground that its 


_the failure of the Govern- 


ment representatives. to 
issue. such . 


Where under. a contract for a 


printing . press: a. contrac- 
ter is required to furnish - 
.. @ > device. Known as a 
"punch in.order to meet ~ 
contractual 
. Obligation and where the 


its alleged 


was 


instructions: _ 
'. was simply a recognition 
by them - that. it. 
_ within. the contractor's 
‘prerogative to determine 
the methods and equip-. — 
ment. to. be utilized in. 
performing the contract- 


580. 


-eost should have been 
included as part of the — 
filter units, was upheld. 
and the contractor was 
. entitled to.be paid there- — 
for at unit prices since the | 


material was _ installed 


beyond. the limits of the — 
new filter units and was 
- thus connecting piping. : 
The contractor’ s interpre- | 
tation, which reconciled — 
the: 
=k -drawings, ‘was reasonable; . 
>. gince a latent ambiguity ° 
-. was present. the > 
tractor was not required | 


specifications 


con~ 


‘and 


Page 


663° 


CONTRACTS—Continned. 


INDEX-DIGHST eh -_ eg, , OOD 


con TRACTS—Continued- 


Where a road -was not in, the 


location. specified by. the i 


_ drawings and. the Gov- 





- nished.as..GFP, was. only 
one-half. day but. was due | 
. tothe fact: the. drawings ce 


ris ; 5 : 


14 


_ CONSTRUCTION AND. OPERA - CONSTRUCTION. AND. ‘OPERA. a : - : 
- TION—Continued‘ 7 TION—Continued © re eaa ss 
Contract. Clanses—Continued oo ae _ Drawings. and specifications — | : 
to seek clarification. of _ Continued | Page 
any and all. doubts” or | ernment relocated two of 
- possible differences, in. in-- o. 7 the - towers in. order. to: ne - 
_terpretation.__.___. eee "9 5Q- avoid difficulties. and . (sp, ae 
‘Drawings and Specifications - / > penses_ cama | ae 
- Where a contract for the con- - _ having. the legs of one of 
. struction -of two. power — _ the towers located on the | 
- lines provided that: the - | slope of .a cut through. 
“Government had placed a. _ which the road had been ie 
~. center hub at each tower ei constructed, the Board ri 
location. but. that the ~ : holds” that the specifica- 
.Gontrattor: was: to: check - tions weré defective and 
'. -stationing, alignment and _ Bhat the contractor .was 
“elevation of: each ork er. = entitled to an. equitable - 
:» Tub and’to replace. niiss- adjustment for all costs | 
ing’ or destroyed center _ incurred in attempting to 
hubs, the: Board rejected perform. under such spe- 
-~ the contractor’s. conten- cifications in’ accordance 
tion that the fact -some dit with the Changes. clause. 
of: the hubs: were. missing | ns Claims} involving defec- 
--made the. specifications tive specifications are rec- 
defective since the -con- . .. ognized exceptions from 
‘tract contemplated: that the notice requirements — 
- ornecor: the hubs. might _ . of the Changes clause and 
_-be missing. Although the . need only be asserted 
- contractor failed to give — within a reasonable. time 
the notice required “ by and ° before final bay-- 
_ paragraph (b) of: the MeN bast A ep anesaas 
ras Changes clause’ or para- . "Where the Government ordered a 
oc graph’ (c) of the: Suspen- _ a delay: in work pending ae 
sion. of Work..clause, the _ a determination’ as to 
-. -Board, under the ¢ircum- — a methods _ to. be used in 
| stances present here, con- ast stringing conductor. for 7. 
sidered the claim for a _ power lines and a further . 
‘constructive. change or —_ _. delay pending receipt of 
suspension of work while bolts of the length. speci- 
_ the Government replaced - fied by the drawings for 
_. the missing bubs on the - - tower assembly, the con-. 
- merits,’ holding that. the re tractor. was entitled to 
-contractor’s. failure, to an. adjustment, for the 
assert the.claim at an _ Tesulting costs in accord- < 
-- earlier time was.a factor ance with the Suspension 
.. to ‘be considered in de- of Work clause. The evi- — 
nie Semaine, hein the ‘dence ‘showed » ‘that. the 
contractor, | had satisfied | | . delay | regarding - bolts, 
. its ‘burden’ of. proof_.._ “IA } which were-to be. fur- 


Pace 


“CONTRACTS—Continued 


CONSTRUCTION ‘AND OPERA 
- TION——Continued ae 


4 


Where, in the course of install 
‘ing and connecting new 
“ sand filter’ units 

existing units under a ~ 
contract: to: modify: a 
water — 
| provided that.no separate. 
ie payment would be made 
~ for pipe and fittings. in- 


the 


Drawings and Speaiftoations— 
Continued . 2 
specified bolts. ‘of’ an’ ae 
'  eorrect Jength. The spe-. 
 cifications ‘were thus de- 
~ fective and - it _ : 
settled that any delay | 
due to defective specifi-. - 
cations is unreasonable___ 
No basis exists for finding either 


category of changed con- 


- ditions where the ‘sub- 


surface data furnished by 


contractor. at the site of 


- the: work 2. 22s 5. L_. 
A changes claim is:denied where - 
the appellant “contends 
that the representatives . - 
of the contracting officer — 

- improperly failed. to issue 
instructions for the: re- — 


moval of unstable foun- 


dation material at specified — 


locations ‘and for its 


_ replacement. with gravel 
"filter material but ‘the 


_ evidence indicates. that 


ue failure of the: Gov-- ae 
* ernment representatives ae 


“to issue such instructions 


“was simply “a recognition — 


- by” them that. it. was 
within. ° the - contractor’s 
pr erogative to determine 


‘the methods’ and ‘equip- . | 


“ment to be utilized: in 
performing the contract__ 


systetn, . “which 


is - well. a 


Government accu-. — 
rately portrays the sub- 

a surface conditions actu- - 
_ ally encountered by the. 


with» 


“INDEX-DIGHST 


age 


114, 


B80 | 


580 i 





water. - 


necting — 


“CONTRACTS—Continued © Ses 
CONSTRUCTION AND OPERA- ae. 
TION—Continued - pas 

Drawings’ and Speotfications— | 
Continued - ae . 
“eluded - “with » ee filter ys 
units, ° but pipe and fit- 
. tings required for con- —. 
~ necting::. the . 
. existing piping would be. 
paid for at unit prices, a — 
for - 
furnishing certain piping 
and. fittings, - which. the 
_.° Government had denied ~ 
on. the ground © that its | 
gost should “have been - 
- included as part of the — 
filter units, was: upheld. — 
and the contractor-was _ 
~- entitled to be paid.there- 
for at unit prices since the 
+. material 


contractor’s claim. 


was: 


The. contractor’s 


since. .a latent 


- system, 


the 
existing piping. would be 


a: baie for at unit prices, a 


units. to- 


Mon 


as installed . 
_ beyond the limits of the = 
new filter units and was 
~ thus: connecting Piping. 
-inter-- = 
-pretation, “which recon- 
ciled the specifications i 
and drawings, was rea- . 
sonable; | 
ambiguity was. .present — 
the contractor was not — 
required : to- seek | clarifi- 
. cation.of .any and: all, 
doubts or possible dif- 
ferences in interpretation. 


Dhty: tb Inquire | 
Where, in the’course of ‘install- 
ing “and. connecting new | 
- gand: filter. units: 

- existing units -under. . 

‘contract to modify a oe 

which — 
_- provided that'no separate 
-. payment: would be made 
for pipe and fittings in- 
cluded. “with..the filter 
units, but pipe and fit- 
tings required’ for con- — 
units. to 


_ 759 
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‘CONTRACTS—Coatinuea re, ak, Te 
CONSTRUCTION AND: OPERATION—Con. : 7 


General deegss of Con-— 


- CONSTRUCTION AND OPERA 
TION—Continued 


- furnishing certain piping 


‘ ues to Tnquire—Continued - eteet 
contractor’s claim.» for 


and fittings, which the — 


: Government. had denied 


: on the: ground that its 


cost. should. have | been 


included..as part. of. the. 


ferences in interpreta- 


: Estimated Quantities 
A contractor’ S claim for a time 


extension. ‘based. upon an 
overrun: of contract quan- 
tities is: denied -where 


- the aS shows that. 


the overrun involved was 


well within. the range of 


overruns . experienced by 
the contractor 


- other: drainage construc-. a 
‘tion | contracts — ‘on the. 

Columbia: Basin Project 
and the: contractor failed | 
te show ‘that the overrun | 


. in ‘contract quantities 
actually delayed the com- 
: pletion of the whole con- 
7 tract. WORE. -2u5 0 e22) 


“under: ” 


fittings, 





and as: set out: has - 2 


reasonable interpretation, 
its punctuation will not. 


Where, in the course of installing 


and connecting new sand 
filter units with existing 
units under a contract: to 


modify a water system, 


- ‘struction - = eae, Page 
Where a sentence in an ‘oil and 
gas unit. agreement, pre- 
scribing a royalty. rate 
is grammatically © correct 


4a7 


filter units, was upheld — be changed: .. «<2 222-... 
. and the. contractor was — Tn ee contracts, restric- — 
_- entitled to be paid there- , ‘tive words — normally 
|. for at unit prices since the : ‘apply only to the néarest 
material was installed | antecedent. .-=.-2-.---- 
beyond: the limits of the ~ _ The doctrine of ‘practical con- 
. new filter units and was) _ struction does not apply 
- thus connecting: ‘piping. ' unless ‘an agreement: ‘is. 
. The contractor’s: inter-. ambiguous... _-. 22222. 447 
pretation, which recon-— An oil and gas unit Geccient | 
_ ciled the --specifications as other agreements, is 
and. drawings, was. rea- not. ambiguous merely. 
sonable; since a latent because the parties’ dis- 
ambiguity. was present agree as to its meaning 
the contractor. was not — _if the disagreement is not 
required to. seek. clarifi- based on the reasonable . 
cation of. any and. all ys HDCOr Mainly of the mean- , 
doubts: or “possible dif- ing of the language _ Agee AST 


which~ provided that no ’ 


separate payment’ would — 
be made for’ pipe and — 
fittings included with the 

filter units, but pipe and. 


fittings. required for con- 


% necting the units to exist- 

_ ing. piping: would be paid 

for at unit prices, a con- 

 tractor’s claim for furn- 
_nishing certain piping and. 

| which © the 


Government. had denied 


on. the ground that ‘its | 
cost ‘should have ‘been 
'. included’-as: part: of: the © 


filter units, was upheld 


and the contractor was 
—. entitled. to be-paid there- 


¢ 


CONTRACTS—Continued 


“CONSTRUCTION AND: OPERA- 
- TION—Continued. 
"General Rules of, Construction— 


Continued | 


. ciled the 
and drawings, was reason- 
cable; since ‘a: latent am- 

. .biguity was present the — 

-. contractor was noi 
quired to seek clarifi¢a- 
tion of any and_.all doubts 
or ‘possible differences in 


for at “unit prices since 
* the material was installed 
. _beyond the. limits of the 


new filter units and was 


- thus connecting - piping. 


The contractor’s inter- 
pretation, which recon- 
specifications 


re- 


interpretation Bieta es 


‘Intent of Parties 


The Board reaffirms its original 


ye 


— Sale’ of. 


whole | 
Board’s decision_ soeimeiet 


decision pertaining to the 
Government- 


owned property where 


upon reconsideration it 
finds — 
‘motion. raises. no. new 
“questions of fact or of 
~ law and that contrary to. 
the appellant’s assertions | 
the’ testimony offered as 


that appellant’s 


well as the record as a 
‘supports : 


.. Modification of: Contracts - 


A ‘contractor’ s claim that ‘it: 
- should be: excused . from 


performance due to-a re- 


-gtrictive’ feature’ in a 
contract’ as awarded 
which caused impossi- 


bility of. performance is - 
denied .where © evidence 
| shows that the contract 
“as awarded was modified 
“by mutual consent’ and 
the contractor had no 


_, valid excuse for failure to 


_ perform 


the 


the | 


- modified - 
contract so ‘that a ter- 


INDEX-DIGEST 


Page 


A 
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| specifications 
since the contract con- |. 
‘templated that some of . 
. the hubs might be miss- . 
ing. Although. the con- 
'. tractor failed to give the... 
-. notice required by para- 


CONTRACTS—Continued 
CONSTRUCTION. AND: OPERA-. iy 
TION—Continued “oe 

Modification of: Contr ats a 

Page 


~ Continued © 
mination for default © ‘was 
(properaic si oo Sas ae 7 
construction contractér’s 


claim that its agreement 


to perform certain repairs. 


to concrete structures | at 


_ no additional cost to the 


Government was void- 


able because of duress is’ 


denied where the record 


contains no evidence to | 
‘support the 
that the agreement was 

occasioned by threats of © 
‘improper default termi- .. 
assessment of | 


nation, 
liquidated damages and 


fa ee of pont : 


Notices 
Where a contract aes he: con-— 


-allegation.. - 


647 


struction of two power... 


lines: provided that the 
* Government had placed © 
-a -center hub at each 


tower location. but’ that 


the contractor... was, to | 


check stationing, align- 


replace.’ missing or de- 


stroyed center -hubs, the. 


Board rejected. the con- 
tractor’s contention that 


the fact some of, the hubs: 


were missing made the 


graph (b) of the Changes 


clause or paragraph (c) of 
the Suspension of Work. 
- clause, thé Board, under | 
the circumstatices present 


defective 


“ment and elevation ‘of. ° ‘i 
each. center hub and to 


-INDEX-DIGuST : ao 2. B29: 


“CONTRACTS—Continued - CONTRACTS—C ontinued a 
CONSTRUCTION AND OPERATION—Con. | DISPUTES AND: REMEDIE S—Con, ear 
Notices—Continued. * °°.) Page Appeals—Continued Page 


+ here, considered the claim 


' fora. constructive change 
or suspension. of work. 


while the Government _. 
replaced the missing hubs — 


on the merits, holding 


that the contractor’s fail- - 


ure to assert the claim at 
an earlier time was a © 
factor to be considered in - 


; determining whether the - 


~~ contractor had oe 
its burden of proof__.__. 
- Where a road was not in the 
location specified . by the - 


drawings and the Gov- ~ - 


. ernment relocated two of 
the » towers - 10 order to 


avoid. difficulties and-ex~ | - 
penses’ associated with — 
having the legs of one of. 
the towers located: on the. 
slope of a: cut through = 


which the.road had been 


constructed, the Board 
holds that the. specifica~ 
tions were defective. and . 
that the contractor was | 


entitled to an equitable 
adjustment - for ail: costs 


incurred in attempting to -_ 
+: perform ‘under suck speci- — 

 fieations in. accordance 
_ o with the-Changes clause. 
 . Claims involving defec- 

tive specifications are rec- — 
ognized. exceptions from . 
the notice requirements - 
of. the Changes clause and 
need only be asserted: _ 


within 2 reasonable time 


‘and — before ‘nal pay- 


DISPUTES AND. REMEDIES 
‘Appeals - ea : 
_ Where A. contractor failed : to 


‘comply with an Order of 
- the Board calling upon it 


_ to file'a complaint within. 








a certain period of time — 
_and thereafter did not. - 
- show cause,.as directed - 
_ by a second Order, why. 
its appeal should not be 


dismissed -by reason of 
such failure, the appeal is 
dismissed for want of 


; prosecution. Rom ee ea 


Burden of Proof 


| | Where a contract for the: con- 
struction. of two power — 


lines provided that the 
Government had placed 


tower location but that 


since. the contract con- 


* tractor failed to give the 


-svork while the.:Govern- 


645 


a eenter. hub at each 


- the. contractor was to. 

. check - stationing, align-. . 

cement and elevation of — 
each center hub and to- 
replace ‘missing. or de- | 

-stroyed center hubs, the 7 

_. Board. rejected the con-  - 
tractor’s contention that = 

_ the fact some of the hubs 
were missing made the. 
specifications defective 


templated that some of .- 
. .the hubs might be: mise: 
- ing. Although the. con-_ 


.. notice required by para-" 

_. graph (b) of the Changes _ 
elause or paragraph (c)-of 
the Suspension of Work. 
clause, the Board, under 
the circumstances present _ 
here, consideréd . the © 
elaim for a constrictive | 
change. or suspepsion of __ 


. . Ment. replaced the -miss-—. 
' -ing hubs on. the. merits, 
~ holding - that the * Gon- 

tractar’s failure to assert 


‘the claim at an earlier 


time was a factor.to be 


‘considered ‘in’ ‘determin- 


- 830 
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| A contractor’ S claim. for. an. 


a contractor’ S eepeaa from im-— 
position of excess costs ~ 


Burden of Proof—Continued 
ing whether the contrac- 


r’ had’ satisfied its 
burden. of proof__-.---=-. 


equitable: adjustment for 


costs incurred in allegedly - 
accelerating. performance 


of the work was denied: 


Page 


where appellant failed to — 
establish that. the costs. 
claimed resulted from the 
* denial of ‘proper requests _ 
for time extensions, rather . 
than: from a ‘belated at- 


tempt to overcome the - 


on a reprocurement after 


. a termination for default 
is sustained where the 
_* Government failed «to. 
prove entitlement to— 
‘ excess costs when it chose 
-. to stand on evidence that _ 
” it. had. awarded a re 
” procurement contract at. 
-°a higher price and had 
~ gent the defaulted con-- 
tractor a bill for collection | 
of the difference. between 
* the original contract price 7 
and the Teprocurement _ 
| contract: -price. The Gov- 
‘ ernment? s burden of proof 
“when excess costs are 
- challenged requires intro- 
- duction of proof of per- 
= formance and payment | 
- under. the reprocurement — 
= contract, which proof was — 
not furnished by’ the - 


Government. Bas Aa oe 


.- effects of. ‘inclement. ~— 
. weather, itisufficient and 
inadequate » ‘equipment, ; 
ete., for which the Gov- 
“ernment was. not oe pen: 





¢ CONTRACTS—Continued — 


| DISPUTES AND REMEDIES—Con.. ‘ 


' Burden of Proof--Continued 


“Where, under. a. _ construction 


notice ‘to. proceed was 


delayed. pending ‘a deci, 
sion: on a protest..of the. 


- award, the contractor’s 


claim for increased. costs. 
because the delay neces-_ 


sitated a portion of. the 
~- work being performed in 


contract: containing Ob 
“suspension of work 
clause, issuance oe the | 


‘Page s 


the .winter. months was 


_ denied where the. evi-. 


dence failed to show a - 


: causal connection between 


i the initial. delay . and : ©: 


performance . in.. the 


‘Wintel. i202 tesco sie: 


a ok construction contractor’ S 
115 - a 


claim forthe. costs of 


700° 


certain repairs allegedly __ 


directed by the contract~ 


‘ing officer. -was denied 


. where the evidence failed 


to establish that the 


methods of repair actually 
utilized. were more ex- 


‘ pensive than methods of ; 


"repair in the specification’ 


or which could reasonably 


the contracting officer ——-_ 


jo additional cost. to the 
~-Governmient was voidable 
eager ‘of duress. “is 


“denied where the record | 
- contains no: evidence ‘to - 


support the allegation 


have -been required. by | ¢ 
700 
A construction contractor’s claim as 
that its | agreement to 
perform certain repairs 

os to concrete structures at _ 


that the agreement was... 


| __ occasioned by threats. ‘of 
-improper .default — ter- 


‘Inination, -assessment of — 


liquidated damages and 
. withholding « of paymcnt 


700 7 
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Damages” 7 2 ee 
Actual Tamages—Con. a "VPage - 


| ‘Generally © Oe cies ene es Page” 


A constr uction - 


claim for the costs | of: 


‘contraétor’s ay, a 


certain repairs | allegedly — 
directed by the contract- - 
ing officer was ‘denied. | 


| x where the evidence failed _ ps 
£0 establish that the. 


_ methods of repair actually © 
utilized were more ex- 


a pensive than methods of 
_repair.in the’specification 
 orwhichcouldreasonably: 
have been required’ by the “ae, 4 

700° 


- faulted contractor ’a bill 
for collection of the dif- 

_ ference between the orig- 
inal contract. price and 
the reprocurement con- — 


tract price. The Govern: 


“ment’s burden of proof . 

_ when excess’ costs ‘are’ ~ 
challenged requires intro- © 
duction -of. proof of:per- |... 

formance and: payment 


under the reprocurement 


contract, which proof was - 


contracting officer caer 2 not furnished by the | 
“Actual Damages Pee tan Oe . Government __-.. Rees 647 <¢ 
~ AD excess cost assessment, winder | ‘# - Liquidated Dathages i ceo 
oe contract terminated. for... A claim of substantial comple- ae 
‘default is found to be _ tion asserted under a con- 
proper where the. repro- : : i. tract for the installation be ‘s 
- curement contractor of- of buried. agricultural. 
. fered equipment from the i a drains j is denied where the ‘site 
_ same supplier the de- evidence of record shows: 
*. faulted contractor — bad that the. project would _ 
ee contemplated using at a- not. adequately. serve. its 
total: price considerably intended purpose earlier — 
less than the total price than the date the work 
the defaulted contractor ‘was accepted as substan 
had requested. prior to tially complete by thy 
proceeding with contract Government... -------- . 581 
performance and the de- A supply contract provision for 
_ faulted contractor did not liquidated damages which 
even allege that in effect- ‘set. a fixed amount per 
ing the reprocurement  - unit-per-day for delay was 
: une. OV eLENODG : eed | not’ a. reasonable: fore- 
failed’ ss “$0 Tulgae: Oe cast of just; compensation 
— damages-----------+--- 1 _ for the. harm . caused by | 
A contractor’s appeal. from im-. _ the delay. where. it-could | 
‘position of» excess costs ~be determined in;advance |. 
-.on a yeprocurement. after. . that the only. harm to the — - 
-a termination for. default Government sould bean — - 
is. sustained where. the | --additional : .° installation 
- Government: failed. mo 2 -cost.for each unit and the - 
“prove entitlement to.ex- © _ “assessm ent: at liquidated me a 
—. cess costs when it chose to. 3 di 4 ki - 
stand on evidence thatit = amages under such con- 
- had awarded a.reprocure- “ ‘tract j provision w as found vo 4 
_ment contract ata higher to be an unenforceable ie. 
| price and had sent the de- » penalty------------+--- 2 BTR 
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DISPUTES AND REMEDIES—Con, 7 
Equitable Adjustments. Pe Page | 


| Where the Government. ordered - Where, under a. contract to 


_ Jurisdiction Sak ae _e Page aos 


a delay. in:work pending. — 


3 a. determination | as to 
methods to be used in 


stringing conductor for | 


power lines and further 


- delay pending receipt of 
_ polts of the length speci-. 

-. fied by the drawings for 
tower assembly, the con- 


tractor was entitled to an ; 
adjustment for the re- | 


sulting costs in accord- — 
ance with the Suspension ; 
of Work clause. The evi- 


- dence showed that the 
delay regarding bolts, 


which were to be fur-.. 


nished as GFP, was only 
- one-half’ day but was 


‘due to the fact the 
drawings specified . ‘bolts | 
of an incorrect length. 
- The specifications» were . 


“thus defective and it is 
- well settled that any de- 
Jay due to defective spec- 





‘furnish: laundry services 


which provided. that the» ; 
quantities of work to be 


| ; done. were: based upon 
estimates: and that the 
Government reserved the — 
right to increase or de- | 


crease them by 25%, a 


contractor was called. . 


upon to perform work in 


-... an amount below 75% — 
of the estimates, his claim. 
_. to be:paid for the differ- 

ence between the service — 


actually performed and 


‘the amount estimated, 


less 25 percent, is dis- 


_ missed in the absence of 
" -gontract clauses ” upon. 


which the Board © can 


- provide relief - nee tceso 
The. Government’s motion to 
dismiss for lack of juris-__ 


diction a claim asserted 


under the changes clause 
of a construction con- . 


258 


ifications i is unreasonable. 114 |. tract was. denied where | 
| Where under a contract for the funding schedule 
a. printing press a adopted by the contract- 
contractor is required to ~ ing agency increased the ~ 
-~ furnish a device known as time’ required for per- 
a punch in order to meet _ formance, altered the ap- — 
its alleged contractual proved construction pro- 
obligation and where the gram and led ‘to a ~~ 
evidence of record shows cessation of work = for 
that the punch was listed Jack of funds; the con- 
as an optional item of — tingency provisions of the 
equipment in the descrip-._ Funds — Available for 
tive literature accompa-__ Earnings Clause were not _ 
- “ nying the bid upon which "— : . involved when Congress 
the contract was: based, ~ appropriated funds in the 
the Board determines‘the __ amount deemed. neces- 
—. ¢ontract. price should be = _ gary. and requested. by | 
-. equitably. adjusted to re--- “the contracting agency — 
. flect the furnishing « of ne e + and Congress was not the ~ 
| source of the fund’ short- > 


: aria al a a ee 7 833. 3 
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- . DISPUTES AND REMEDIES—Con.. 


Jurisdiction—Continued - ¥ ee 


con TRACTS—C outinwed asi 
‘DISPUTES AND REMEDIES—Con. 


~ age; the ' Government’s 


3 Baeeeuon that the fund 


shortage was a. breach of 


contract over which the ° 
Board has no.jurisdiction | 


was erroneously based on 
cases wherein Congress 


7 had reduced .or failed to 
| appropriate the funds re-| 


damages. ee oes: 


354 | 





‘Termination for Default—Con. Page 
a contractor’s. claim that it 

... should. be excused | from: 
performance due to a 


restrictive feature in a 


contract as. 


ity .of performance is 


ing an adjustment in‘the 


- ay 


* awarded | 
.. which caused impossibil- 


‘denied’. where evidence °°. 
shows that the—contract 


oar 


663 


quested Of thas6 a2 ae as awarded was modified _ 
‘Termination for Default 7 ‘by mutual consent’ and 
| te _ the contractor. had no 
A contract is properly termi- 7 _ valid excuse for failure to 
7 nated for default on the | perform the modified con 
2 “ground of failure to make _tract’so that a termina- 
ce timely delivery where the tion for default -was - 
contractor failed to pro- PTOpe?--- ~~ 2-22 2-- 
_ ceed . with... performance m5 
after i) alleging a post- FORMATION AND VALIDITY — 
award mistake-in-bid Bid Award. | . 
claim. and (ii) requesting | Where under a. contract for a yo aan 
an adjustment in -the 7 _ - printing press a .con- 
contract price to com-. tractor is required to. 
pensate for. the adverse _: furnish a device known as 
effect the devaluation of a punch in order to meet 
- the dollar had upon the its alleged. contractual | 
acquisition: cost from a. _ obligation and where the © 
_. Swiss - “supplier. of the 7 _. evidence: of. record: shows. 
- items bid upon---------. 1 _ that the punch was listed 
ae excess cost assessment under | as an optional item of | 
a contract terminated for : equipment:in the descrip- 
default. is found to be _. tive literature accom- 
proper. where the repro- _ panying the bid upon 
~. curement contractor of- — which the contract was - 
_ fered equipment: from the. — based, ane Board - de- 
“ game- supplier' the. de- termines — the - contract 
- faulted. ‘contractor -had .. price should be equitably 
' . contemplated using at a adjusted to. réflect. the — 
total price considerably — furnishing of t the pune | 
less than the total. price Mistakes 2-0 6 le 
- the. defaulted contractor. A contract is properly: foriminints | 
had. requested prior: to ed‘ for default..on. the 
proceeding with contract ground of failure to-make 
performance and: the de- timely delivery where the 
‘faulted - contractor did -: contractor failed.to pro-— 
not even allege that:in ‘ceed with. performance 
effecting _ the reprocure- after. (i) alleging a post- . 
ment ‘the Government award. | mistake-in-bid_ 
had) failed. to mitigate ; claim anat (ii) request- 
: 


INDEX-DIGE Sr 


CONTRACTS—Continued: ea an 
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‘Mistakes—Continued “Page 
contract price to ‘com- 


CON TRACTS<-Continued — 


PERFORMANCE OR DEFAUIT— . 
Continued - : 


acteptunte of Performance~ i : 


pensate for the adverse . _ omnnee oo | Page. . 
effect the devaluation of - i‘ tracting officer was denied. ee 
the dollar had upon the > © _ where the evidence failed | 

acquisition cost- from a = to establish that the. . 
a supplier of the . methods. of, repair 
7 tems ‘bid upon___------- te =| ‘actually “utilized were. dae 
PERFORMANCE OR DEFAULT ae more expensive than _ 
Generally co | | methods of repair in the | a 7 
A contract is properly Gere: specification | or. which 
nated for: default. on the could reasonably have . 
ground of failure to make ~ been’ required by the . 
| timely delivery where the _ . | contracting officer - - ees 00: * 
’ »\ contractor failed to pro- Breach | . wee aS 
ceed with performance An excess. cost assessment ander é 
after. (i) alleging a, post- — a contract terminated for 
‘award mistake - in - bid. default is: found +o be 
- Claim and (ii). requesting 7 proper. -where- the repro- | ” 
an. adjustment i in the con-. - ~ -curement contractor 
tract price to compensate offered equipment from. ~ 
for the adverse effect the ~~ ' thé same supplier - the 
devaluation of the dollar. defaulted contractor had 
had upon the acquisition _ _ contemplated using at a 
' cost from a Swiss. sup- total price considerably _ 
‘plier of “the items a aon less than the total price — 
“apon:_ 2. ~~ eee ee 1 ‘the defaulted contractor 
“Acceleratioti: — | | had requested | prior - to 
A contractor's — claim for ‘an proceeding with contract’. 
equitable adjustment for’ performance and the de- 
-. costs incurred in allegedly faulted contractor didnot 
accelerating performance even allege. that in — 
- of the work was denied _. effecting the. reprocure- 
where appellant failed to ment .the .Government ° 
establish that the costs had failed. to mitigate 
claimed resulted from the “CBIR SOS ocig Aaa Se 1 
~ denial of proper requests -Compensable. Delays 0 
““for time extensions, | Where, under ..a construction 


- rather than from a be- 

lated attempt to over- — 

_. cometheeffects of inclem-. 
ent weather, insufficient 


-and~ inadequate - equip- — .. pending a. decision. on a 
ment, ete.; for which the — . protest,of the’ award, the 
| : Caen was. not  - |. -contractor’s claim for in- 

 gesponsible_-.-2--4i..--° 115 | - creased costs because the - 


- Acceptance of. Performance — 
A> construction. - 

—. claim for the costs: of | 
certain repairs allegedly 
con- 


-dirceted oie the 


‘contractor’s: 





pension .of work clause, 
issuance of the notice to 


. proceed ~ delayed | 


a delay necessitated a por- 


contract containingasus- 


WAS - 


tion of the work. being 
. performed . in the. ..winter 


months: was. ‘denied’ where 


the. ‘evidence . failed . ‘to: 


INDEX-DicEST | t | << 835. 
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re “overrun » 


‘CONTRACTS—Continuea Cee ‘CONTRACTS—Continued oe 
_ PERFORMANCE OR DEFAULT~ _/) .. |. PERFORMANCE OF DEFAULT ae 
Continued . ——F a counee - . ae ge 
: ‘Compensable Delays—Con. ; Page : Excusable Delays—Con. 

“show a ‘causal. connection: a ae the ‘contractor Ander: oe 


between: the initial delay” 


eae and’ performance in the ee | 
. 700 


_ Exeusable Delays 


“AZeontrast is: ‘properly - termi- : “ 


7 ‘nated for default. on the 
- ground of failure to make 


timely delivery where the — 


“contractor failed. to*pro-- 
-eeed. with. performance. s 
. after (i) alleging a. post-. 


” award. 


an cmistake-in-bid) | | 

: claim’, and. (ii): requesting . ie dale a 
ae an’ adjustment i in the con- oe et b 
- "tract price to compensate 


“for the adverse effect the. ao 


_ devaluation’ of the’ dollar yes 
had upon the acquisition sia 
eost from a Swiss sup-  .- - 
oo8 - plier, of the ‘items. ‘bid 5. 
et upon-___ ne SR eat Boe a 
A contractor's claim | on an. 2 | 


i “ equitable: adjustment for. 


oer ‘costs incurred in allegedly ~~ 


: “accelerating performance 3 


e inadequate” 


oO eteay for” “which. the 
7 © Government “was not 
- responsible_.... Eo ee are, 


-.. “of thé work was denied: .. 
is * “where appellant. failed tO 8 
~~ establish” that “the costs | 
| ~~ claimed 1 resulted from the. sf 
~. denial. or proper requests es 
-... for’ ‘time ‘extensions, ra- . | - 
wh ther than from abelated =~ 
=< attempt, to overcome the as. 
effects of. 
weather, insuffiGient and _ 
_ equipment, | 


“inclement care 


= extension’ based * ‘upon an 
a MOL contract os 
a quantities i is denied where 


_ the evidence shows that’ 


-_ : = the overrun involved was eee | 


& overruns’ ‘experienced by. 


a 512-307—15—_1b 





actually delayed the com- 


_ other, drainagé construc- 
tion contracts. on the — 
~ Columbia Basin. Project. 
and the contractor failed 
i to show that the overrun 
~ in contract — quantities - 


- pletion. of the’ whole con- ite 
| coe tract work 2-1. oe 580. 
.. No basis. exists for finding either oe 
; __ category. of changed con-. 
_.. ditions. where the sub- 
"surface data: furnished by con 
_, the Government. accu- .- 
"yately portrays the sub-. 
__ surface _ conditions | cactu= 
me ally’ encountered. py. ‘the 
= contractor at the site of 
<6 the work. ~~. ae ae 


_Tmposstbiity. of : Perform- —- 

oe ance ws 

oe A contractor’ 8 oe "that. eee 
“, should. be: excused: eteota vo 


ar =. performance: ‘due toya.Te-. 


, .'Strictive, feature in;a;con- © 
-.. tract:agi awarded: which 
-. Caused;. impossibility. .of 
se penformance::::is;: denied = 


ee : where evidence shows that. ai 


~ the contract: as. awarded =~ 7 
/ was modified : by: mutual 
> consent’: and.’ 
tractor: had. no: valid: eX- 
failure, to | 
xh perform the-modified con- - 
. tract so: that..a.termina-_ 
default, was 
) Proper iivscsnesec lel. 7 


6 [> 
Gaal] We “Substantial Petiormance 


A contractor s claim for a time 


- CUSE: 


a tion: for» 


for: 


the,,con- : 


647 


A claim. of substantial. comple- eg 


-.tion - asserted’ under’ a © 

-- contract: for. the installa- = 
> tion of buried. agricultural oe SS 
drains is:denied-where the 
- evidence “of record.shows — 


_ that: Gere . project. would <= 
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Continued © 


Where a contract for” ‘the. con- . 


ST eaL 


TES 
e 


Substantial Performance— <a 

Continued 

| “not adequately. ‘serve. “tts 
” intended purpose ‘earlier. 


than: the. date. the , work 


: “was” ‘accepted’ as substan- | 
: tially - Complete. by” the 
ae Government _ eee a 


Suspension ‘of. Work 


~~ lines” provided that the. .. 
~ Government had ‘placed’ © 
ae “center” “hub » ‘at each: : 

cs ‘tower location but that the 

‘ “contractor” was. to check ee 
“stationing, alignment. and: - 
“elevation” “OF | each: cetiter feet 
ie hub. and: to. ‘réplace Miss- Roe 
‘ing’ “or. “destroyed | cétiter: aes 


ap 


bes 


+, suspehsion. of wworkrwhile _ 


i 


‘struction of. two . power 


Hubs,’ the’ ‘Board’ ‘rejected 


_--the - contraetor’s” ‘eonten- 
-tion that’ ‘the fact: Some: of . 
the hubs were missing 
‘ made the.’ “specifications: fail 
\.défective:sineé the:con- 


tract contemplated: that 


some: of: the hubs:might 


be: missing:: Although: the 


contractor failed : to.-give 

the: notice::requiréd: by _ 
- paragraph: (b). vof: the | 
-Ghanges:: clauseor :para~ 
‘vgraph* (Gd) Loft: the: Suspen- | 


~sion:of Work clause, the 


2 Board; under:the.circum- 
/ stanees: present:here,“con- 
-usideréd:the claim for. a 


constructive: : change’: or 


. the. Government replaced 


the:missiig: hubs-on-the 
- imerits,: holding::that the: 


» contractor’ Gi failure. “tO 
dissent the - claim: pat: an 


earlier: time: was ‘a factor ~ 
tobe. considered. -in;:de-_ 
the. 
had: satisfied 
its s burden of proof. Epo aro 


« termining -: whether .: 


: contractor- 


Page - 
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_ PERFORMANCE OR DEFAULT— nas 
Continued . cif 2 
| Suspension of ‘Work—Con,. sss 
Where the Government ordered 
a delay i in work pending a 
7 determination. as to meth- 


“Hays 3 


ods to be used i in stringing - 


“conductor for power lines 

a and: a further. delay pend-: ite 
ing receipt of bolts of the °° 

length’ sbecified by. the 

drawings for tower. assem- 20 
the. ‘contractor © was . 

i entitled’ to an adjustment. a 

“for the resulting costs in + 
~” accordance with’ the Sus- . 

i “pension: of Work’ clause. 

“The, evidence showed that. 

that the delay. regarding 

bolts, | which. ‘were to. ‘be. | 
~- furnished as’ GFP, “was. 

‘“ only one-half day but was” 

* ‘due to the fact’ the drai- 
ings” specified. bolts” of alt 
indorrect™: ‘length. “The | 
- "specifications were “thus 3 
defective and ie is: well 


settled that. any ‘delay. due a 


to: defective ‘specifications 2 ae 
114 
under 4’ “construction Pig 
: contract containing ¢ a Sus- 


Ries 


“iS “unreasonable. - : — aie: 


pension _ of work. ‘clause, 


- _isstlance, ‘of. ‘the’ notice to. 


“pro ceed: ‘was ‘delayed 


pending | a, decision. ‘On a 


“protest, Of the, award, “the ~ 
: ‘contractor’ S. ‘claim’ fox: in- is 


“creased costs. beeatisé the 





“delay. necessitated, a) por- a 


““Herformed in “the winter — oe 





“months was.denied whiere’)~ 





“thie ~ ‘eviderite © ‘failed 





“show a ‘causal’ connection i. 
between the’ initial delay | 
a and performance’ in. the 


a 


 winter__- : 








Waiver and. Repbpel , | 
The Repartment, of the. Interior 
As: ot. estopped. from, res 
“ quiring the operator ¢ of an. 


700 
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 PERFORMAN CE: OR DEFAULT me a . GENERALLY—Continued *. Page a 
Continued | | aoe. 


os Jessees, and deposited ra 


ca owed | the 


"Waiver and Estoppel—Con. a = “fo. eserow warranty. dee Aas: 
_ + conveying ‘the. land in. 
<-their-entries, the agree 
ments: violated: the prow 
Desert: wh 


Oil - and: gas unit - agree- 


aes to. submit. corrected - 
reports, to, 


recaleulate. 
| royalty ‘payments, : and» 
-. to pay additional money... 
government. 
even. though it: accepted — 


~. lower. payments. in: the 


., past. where | the. lower 


“payments were: unauthor- 





_ avisions:- | 
~ Land: Law against sale of 
entries. prior ‘to -patent,, 


lane : 


of ©: the. 


assignments for the: bene-- > 


fit of a: corporation, and) 
eed holding of: more than 320) 
! aeres: of desert: land by. 


ned ae Sue a =coneé person. or association. — 
“Normally, there can be. no. estop- Ks ae Accordingly, the: entries. - 
Pel against the govern- a8 must: be éaneéled:: aoa ven 794 
_mnent based. on. the incor- Boe 
rect. or: unauthorized acts ei os The he doctrine . er ry ro | 
ek _ sion of an alleged. con-_ 
ae - ofl its employees... Pres eA eS reall tract to sell: a desert, land: . - 
CONVEYANCES . © entry” after. patent-is not 
_GENERALEY | at ne Pe abe: ‘applied - in’ these > 
| Where: the | United” States: ais. ‘ circumstances; “particu- Pas 
~ poses: of: public. lands: with - Jarly where'the rescission = _ - 
-a-teservation. of minerals *-eomes long after a contest ty. 
: to the“United States, the ‘has been’ brought against | ee 
“reserved | ‘minerals are not. “the entries, ” “the money cate 
oe _ Babe to location under | 3 “paid to éntrymen Has’ nott ._ 
“the. general mining! laws. Been” refunded, and’ fhe: Te 
‘in: “the | absénée: “of” ‘spe ane “life of entry: has. fon — 79% 
eifid? ‘statutory atithority. An applicant, whose desert’ land ee 
Minerals: reserved: to: ‘the. ; sentry, “suspended ‘for: 
~ United. States-in . a ees aaa “many. ‘years “by. ‘the: deci- Ghee A 
_ tent -sto:7the-:: City: _ sion in- Maggie L. Havens: ee 
Phoenix. issued. ee ae is and who. was ‘allowed ‘the: and 
.,to. the . Act ‘of. July, 15, ic . “19. months ‘provided | by. - 
1921, 42. Stat. (143,.are ‘the: Secretary's notice of) - 
- not: subject, to, the mining, - Dee: 2, 1965, +0 “submit: a 
Jaws, as ‘neither that, Act 7 “proof. of compliance, ‘with. | 
Mor, any... other - statute " the requirements: of the: . 
provides. for. disposition. of . Desert ‘Land’ Act, is not: 
_the:reserved minerals un-_ ee, ‘to. ‘be. given. ‘further. ‘time: a 
der. the, mining TWN ssn | AOE & x nk “when | ‘the. evidence’ ‘ad-- a 


~ duced in 4 contest ‘against: a8 
Be outry. “shows » , that mee 


: DESERA GARD, E ENTRY. : 
| GENERALLY::- wie2) 0 pron or oe: 
Where: Ae ‘eroup” of desert, land 
: “centrymen * vhaves: leased’ - 
- “their-entries for’a: term: OF: 
. = ‘15:years;: with: an: option — : 
-*:to. purehase:at. the end-of » 
| the, ‘jease, “piven. full- -CcOn- = 
= «trol ‘of the: entries, ese 


ation a re6lany ie oe 
;, requir ements, of. the. desert. ‘ : ‘sy 
land” law... was. not.,ac- 
"complished. . within, , _ the sf 
- ifes; OF the, entry; “the: oi 


existence : of jas. voontest 





| DESERT LAND ENTRY—Con, ‘ = be a 
“Pago 


» GENERALLY —Continued 


“INDEX-DIGE sr 


oe - against: the entry foes not S ee 

. suspend ‘the. entry. see “| 
_» the contest-is pending and. | 
thus -—permit.compliance 


ne -- With the requirements for — 2 


ASSIGNMENT ee 
_ Where. a eroup. a ener: land. hoe 


| | perfection of the..entry ~ : 
-. beyond.the statutory: life 


of the oot. ee : 795 fee 


“entrymen | have.-leased. - 
... their. entries. for, . 2. term — 


_ of 15. years, with. ‘an ope ae 


tion. to:purchase at the 
"end. of the lease; given = | 
ee control of the entries 0s 


to the: ‘lessees, cand de- — 


7 “posited in .escrow war- — 
ranty . deeds . conveying 
the land. in their entries, 
the agreements violated - 


- “-the provisions of.,the  - ; 


ae Desert. Land Law against ’ 
"gale of. entries prior to ~. 

7 patent, assignments. for ae | 

the benefit. of a corpora- | 

: tion, and. holding of more 

_ than. 320‘acres:of- desert - - 

| ~ and by one person | or as- ae 

"sociation. Accordingly, the’ st: 

“entries. ‘must: be canceled. 


794 | 


| The doctrine of voluntary Tescis- F ~ | 


rescission a 


sion ‘of: an alleged: contract aes } 
-. - to sella. desert iand entry 
, after patent is ‘not. ‘to be. a 
os applied’ in. these cir ‘cum-— te 
on stances,’ particularly 
(oo awhere “the © | 
; - eomes” long after, a “eon- 
test has > been . brought. “ 
- against” ‘the. entries, the 


- ~ money’ paid to. entrymen.- 


iy has not. been | refunded, ie 
~~ : and the life of entry, has | 


“CAN CELLATIO No 


: \ 


Where ae group: of! ‘desert ‘jand 7 
; ~entrymen’ | ‘have: -léased 7 
- their entries. for a term . 


of 15 years, ‘with’ ‘an:‘op-- 7 


tion 1 to. purchase « ati. ‘the |. _ 


CULTIVATION AND. RECLAMATION . | 
_ Where: a group ‘of’ desert Jarid | aa 
.. ‘entrymen have © ‘Jeased. Pa 
their entries for a term = 
“* O£*15 “years, with an.op- 

we “tion: to ‘purchase’ at the 
-. end of thelease,--given — 
ull, control’ of ‘the: eiitriés of a. 
“40 “the « lessees, and ‘dex + 
-.: posited in escrow. war-- 
. ranty deeds “conveying «5... 
the land in their entries,- 9: 
the agreements: yiolated -.: oe 
. » the. provisions. of. the — 
_; Desert. Land: Law: against me 
oi sale. of entries: prior. tole. 
a patent,. ‘assignments: for? 2° 
..~ the ‘benefitof a-corporas. 
tion, and holding:of more. ~~ 





“The doctrine of voliintary rescis- at. 2 
-. sion of an alleged contract. “0+ 
| to sell a desert. land entry). : 
after patent is not tobe. 7... 
. applied . in: these circum-, 
. stances, particularly oo 
Where... the;. | 
. comes tong after a con- 
_~ test. has. been. brought | 
| against, the. entries, the = 
«money: paid. to: entrymen > 
has. not been refunded, 
. "and. the life: of, fentry. £ has Sie 
9B 


‘DESERT LAND ) ENTRY—Con, - - sles 
| _ CANCELLATION—Continted 
> end of the lease, vivell ° ioe 
2 full control of the entries 
to the lessees, and: des 
+ posited in escrow war- -- 
.ranty deeds conveying 
_- the land in their entries, — 
the: agreements violated. ~ _ 
the provisions of the 
_ Desert Land: ‘Law against eo 
“sale. of entries prior to 
a patent, assignments | ‘for 
Dy, oe the benefit of a corpora- - 
vee”. ton; and holding of'more.. “.  . - 
“than 320 acres’ of' desert 
.~ land by one person or‘as- . ~ 
sociation. Accordingly, the 
entries must be canceled. 


rescission. — 


‘DESERT LAND ENTRY—Con. suas pet PB 
“CULTIVATION AND RECLAMA-. Medes Diets 


_ BION—Continued 


s > than. 320° ow of. desert ‘ 


-INDEX-DIGE sr 


So tee by: one. person. Or | 


~~ association. Accordingly, 0. 
the entries must be. can- a ee 
voluntary i 
rescission of -an ‘alleged — 


_ The 


doctrine of 


contract’ to sell a desert 


“and. entry after: patent 


| entry, | | 


ig not to! be: ‘applied’ in 
“these circumstances, par- | 


ticularly where ‘the re- . 


has’. been 


suspended” 


scission comes ‘long after ° 
+a "contest | os 
- brought against the:en- 

tries, the money, paid to ° 
a) éentrymen. has: not been * | 
= refunded, and the: life:of. | 

o entry has: 3 Oo ere RN 

An applicant whose desert land os Te 
i) eee 


: 05. | 


ec . "many. years. by the deci~ ts 


gion in. Maggie. L. Havens 


7 ~~ and-who was allowed the 


. a 1 months provided by ae 
“oe © the: Secretary’s notice of =: | 
> Of Ded. 2)1965,"t0: sube . 


LE lomit proof of. compliance eo" 


in ies with the requirements of «= | 

othe Desert: Land Act, is |} 
+ not te: be given: futher | 

~.° time: when the evidence: 

~ -adduced® 


in. a contest. © 


oe against the entry. shows . ~ 


e zs that. compliance with the . age 3 | 
- cultivation ‘and reclama- pees 


“tion requirements of. the - 


quirements: 


‘permit. : 


- desert: land law was not: 

- aecomplished within. the 

- life of the entry;. 

existence of a contest 

. against the entry does 
~~ not suspend: the. entry — 

. while the contest:is pend- ~ 

9 Gne and: thus. 

~ compliance: with. the -re- 
: ‘for . perfec- 

‘» fection. of. the entry. be-~ 

> yond: the: eye life ce 

Bee ae the: enery so nee a oe 


the: 


Page ip. 


few " Land 





‘EVIDENCE es 
* GENERALLY | feet 


| Where: the. evidence eatiacea eit ~ Nees: 


Page : 


the: hearing of the ce es 
test of the. validity. of Bo 


-> minirig claim is inade-. 
quate 
_ ~ whether 

» have earned the right to - 


“TO: 
the - 


est ablish 


claimants: - 


oe receive a-patent pursuant 
“. t0:80-U.8.C.: § 88 (1970), 
_. the case: will be remanded 


“for the taking ‘of further 
evidence and: the 'render- a 
dng of a. GECISIOn limited =" 
a3 eto: that. issue. eae aaa o 687. 
i EXCHANGES. OF LAND - : Pie = 


| a (See also” Indian’ Tands,- ee oes 


Private Exchanges ). 
GEN ERALLY © 


By regulation the ‘Bite: of. a Es poe 
Bo an ‘formal exchange appli- a 
‘cation under the Taylor 


Grazing: Act,” 43 US. oe ae 
 §315g(b)- (1970), segree = 
gates the selécted land 
-.. from appropriation under 
the mining laws. A min-) 0". 


ing claim: located. on. such ae fee : . 


ee land thereafter is.void'ab — : 


| >. | Amitio and affords nobasig =. 
ie for a protest: against: the . ae var 
is exchange... w oanncee gees” eat aa 
within a mining claim or 


o-. validated) by..a discovery ire. 
~~. before © a conflicting ‘pri- 
wate exchange:. applica~ 


tion 4 is -filed. is. not. avail~ a, 


.. able. for..selection in ex- 


change, but if the claim is. 


*. not valid the-land status 


ds not: affected.. However, 


—; -@ mining claim-cannot be 


declared invalid for, a. 


i lack of a discovery with- 


out. due notice: to the 


-. claimant and opportunity 


fora hearing... --~.- seater 2 


Land which might be mineralin _ 7 
~ character’ may.be selected | 


Hore a private. - exchange - 


188 


a inden BO. of ‘the | 


~ 840 — INDEX-DIGEST 
“EXCHANGES oF. LAND—Con..’ es : 
- GENERALLY—Continued see “Page 


 Paylor Grazing ‘Act, 43. 
-WB.C. §315e(by (1970), 
. . without. a mineral -reser-. 
- vation, if. the publi¢ inter- 
vest ds served. and the: 
_. values. of: the. selected 
_« jlands are ‘not less than the 
. noffered lands. :: A. ‘protest 
7 against. such.an ‘exchange .~ 
- /«4is: properly denied. where | 
eNO. conflicting right tothe | 
- s. gelectéd ldnd-isshown:.-.. 188 | 
A protester. ‘against a private = 
Tool exchange...who:-has* no | 
legally cognizable . -COR= je. 
_ flicting rights in the B@> s| 
““Yected land’ has “no tight ha 
to a formal hearing under , 
_ the Administrative | -Pro-.. F é 


pe i EXECUTIVE: ORDERS. AND. ) PROC. 8 i 
| LAMATIONS—Continued — eet “Page: o * 
* drawal closed the lanids 5 te ae 
‘nonmetalliferous location 
“under the mining laws... 65 


“FEDERAL COAL. MINE BEALTIC . 
AND SAFETY ACT OF 1869” 


GENERALLY. Bet. 
The term “persons” includes, the | 
_. singular. ‘ ‘person’ as well a 
2<¢ OS. the. plural. “persons”? *~: 
_- when used in.sec, 314(a) 
of the - Act. (80..:CER- 2 ~ 
75.1400). determine 
when .. oer covers 
a4 wind, and automatic stop. - 
 contnels are. required . ON e.F  . 
7 “hoists... aaa fie rae is 
"ABATEMENT . en, a 
‘Time. for Abatement, . as 
Lae the operator’. ponicnas a 


i cedure. Act, &B. , S.C. 


8 554 (1970),, or ‘on, ‘due 


. process ‘grounds when his 


..* pre otest.. is. ‘considered in 
a accordance with the rules 


“08 this Department tee 


~ 188: 


that the time. f or> abate- “ x 


ree “ment j in. Notices of. Viola- a 
-y. tion i is unreasonable solely ogee 
ni : because the. alleged. viola : 5 
S -tion, did not occur, afind- — 
_ -ing:.of . violation... moots’ | 
Se such. _ contention: : where a 


- BXECUTIVE ORDERS. AND: ‘PROC- 
» RAMATIONS | . | 
_Execittive’ or ders have the foros 

and” effect: of “law: and 
~ rules: “OF. ‘statutory © con- of 

- struction apply to'them. 65 
‘There is'a‘Strong presumption’ *) 


ec uhies ‘violation: has. “been ne? 


ADMINISTRATIVE PROCEDURE. 
"Decisions -- Boban. 
It is. error. for: an ee a: 

_ Law Judge to. find.that a | 


“« A BRRR eters itt aah sa 


“against implied: repeal ot: 


area cag” an’ - executive 
order and: they” are not 
absolutely: irreconcilable, 
“effect will’ be © “given to 


ee an | executive eid Tt a : 


“both. A statute, authoriz- . 
“ing a: ‘patent of lands to a. 


- : eity, ‘subject to ‘a‘reserva- 


=, operator ie 


. condition cited'i in.a notice _ 
ae aba fa wag. ‘Seri 


, ous,” without-identifying | 
..the.potential hazard and 
the, probability. of its ce 
currence, :and to: find. ans 21 


tc “negligent”? is ce 
_ without, indicating ethers *- 4% x 


source of the. inference or’ 2 


the. act, Or. acts of, com- ~~ 


mission. or omissions ---~ . 205. : 


“© tion. “of: ‘minerals: to.-the : 
Dismissals: 


© United © ‘States, - ‘did’ “not 
~inipliedly tevoke ‘an’ ‘Ex- 


ecutive Order’ withdrawal 


of the lands for classifica-.. i: 


: "tion -and'in:aid-of legisla- 


> tion to grantthe patent to 
which: with-  -_ 


athe: city, 





qt is. an abuse: of discretion we ba 
- “an.: Administrative. Law - . 

Judge ‘to: grant: a-motion 

«by: MESA: to withdraw © 

part of a -petitionfor 

_ assessment of civil:penal- 


2% FEDERAL COAL MINE. ‘HEALTH 
AND SAFETY ACT.OF 1969—Con. 


ADMINISTRATIVE a ores ae 


Continued. : 
” Dismissals--—Continned - 


IN DEX DIGE ST 


oS ties with. prejudice, viiea 


2 — by: granting such motion _ 


Page | 


epithet ‘prejudice, - the 
effect: of foreclosing: the _ 
_“oSeeretary’s * enforcement 
: ~ agency: (MESA) fiom liti- 

“tgating oll the violations . 


alleged ina‘ withdrawal 


| >order: on’ their merits can | 
HO!" "Ube avdideds 4.6 iid: | 


ABIDE, on ee ne 
| Findings ©: ae Ci oases t Ss 


| = Ui8.C: §819@) @; 43 SS OFR oe 
ary tt Eee 740 | 


Where: “anc: ‘Addininistrative Law ~ 
| Judge fails: to: incorporate — 


ae the Board. may maké: the | 


i an unless - the. record. mani- . | 
., fests, an: abuse of discre- | 


'. in ‘his/ decision aippropri- 


oe ate findings: ‘of fet: orto. 
-o gtate'the reasons’ ‘therefor, : 


ae are required. by: the: Ad- 7 Pr i 


"al? 


~ aministr ative <. . Procedure +) 


Act; .in dieu of.a:remand, 


i + appropriate. ‘corrections 
forthe. Department : ‘in 
. -aécordance >with: the “evi- 


. dence: of: record. ee 


Reatinge 2 
Order of: Proof. : 


The ; - Interior; wy "Ok Mine > 
JS ..Operations. Appeals. will . 


assigning, the burden. .of 


a not, overturn a. -proce- mals 
: _ dural. ruling, by: an. OE ioe 2 
ministrative. Law, Judge a 


a . going » forward. with. Te 8 


. spect.to.a particular i issue 


ae tion; by. showing - ‘such 


ih “ruling | to - have - a. clear 


oP -» Prejudicial, effect... “upon 


5 the. objecting party. ee 
o APPEATS Fide ede 


“Generally | 


867 | 


ue ; peetit os 


‘The ‘Board’ will ‘not disturb the {3 


titres and conclusions 


ny nudge in ‘the Absence ‘of a 


Generally—Céntinied, : 
| ~ showing: that | the» évie OO" 





dence compels a different 


ce ‘FEDERAL COAL MINE HEALTH! | 
ae AND SAFETY. ACT OF Gas ee a 
yo _ APPEALS—Continiied © ce re 


© se : 


Pave 
The Board will ‘not disturb, the oe 
; findings. of fact. of an “Ad- 4 
-. ministrative Law. Judge te 
~. in the absence of a show--. - 
Fe ing. that. the - evidence -s 
ae compels. a. different, Te 
| : : a 
"Where the. Administrative’ Lawn, : 
Judge has taken - into © 
_» consideration : mitigating. eae 
_ _ circumstances. advanced ~~ 
"by. the operator in. deter-. 
mining the assessment,of 
: . penalties, and. where. ap-. 
~ pellant’s arguments,have 
been fully. and. fairly. con- 
“sidered by the Judge, the 


Board will not disturb: the he te 


_. , Judge’s decision wheré.. 0. | 7 
“his findings are’ ‘supported ‘- 
by substantial - evidence. é 

‘The decision in. United States, Ve gs 
= Finley Coal. Company, 493 pte 
 *B, 2d 285. does not. bar. | 


463 © 


enforcement ‘of sec. 304 0. 


"| (a) of the ‘Federal Coal’ > 
Mine’ Health’ and Safety : 
Ket. 30 US. C. § 864 (a). 
The. decision in ‘United. States. Vent 3 
ay Finley Coal Company, 493 a & 
FB, 2d 285 relates. solely to 9° 1 

| thes ‘regulations | codified a 

~ at 30 CFR 75.400 and 
does’ not: invalidate. any: °° 
“other regulations codified: 
in’ -other: sections’ ‘of! 80. 
* CFR Part 753-222. vos 


‘The Board will not. ‘digtuxb the 
ee - findings’ and’ conchisions — 
“of an ‘Administrative Law 

: ' Judge i in the absencé- of a 
“showing that the evidence 

_ “compels » “a | different Te’ oe 


5382 


- 532 


‘FEDERAL Coan: ‘MINE. ‘HEALTE ee 
AND SAFETY ACT OF see eae pee 
—s APPEALS —Oontinued .. Ce ee 
@eneraliy—Continued ee page | ; 
“The: Board will not disturb the a Presence of 1.5 'voliime ‘per: sone. cae 
findings and conclusions - tum or more of: methane. 


AND SAFETY. ACT OF sen ee 
| CLOSURE. ORDERS—Continued _ ; 


“FEDERAL COAL MINE. HEALTH ae 


‘Imminent Danger—Con. as “page: - 


ofan Adminis irative Law 
a. Judge i in the absence of a _ 
-. showing \that the evi- | 
- dence compels a different 2 See 
ae eet ons | 
A challenge to the specificity. of Oe al 


8 pleading is waived | on 


‘appeal when not’ made. — 
_ before'the trier of fact__.- | 


aw supports issuance. of. a> >} 
+ see. 104(a)., withdrawal oe 
order, Good’ faith inthe ~ 
3 voluntary withdrawal of ~ 
"-toinerg and -commence- 

. ment; of efforts to abate’) 

> prior to issuance will not = 

. invalidate: a. withdrawal Ce 
order: 2 -f30g-cneele ” 


163 


3B he Th, an application for. review of ee 
-. section 104 (a) order; the - 
_.. order is properly vacated” 


_ APPLICATIONS FOR REVIEW : a ae 
Pleading a 


“By: virtue. of 43 CFR 4. 1.532(a) . @ 
- (1), the validity or. non~ _- 
existence of an underly-. < 

_ing sec. 104(c) (1) notice: 
| _ specifically a ti On 
“pleaded: to place themat- 


should ‘be. 


---where the: operator, -by.a. 99° 
ive preponderance of the evi- 
dence, proves that .im-— 
- minent danger was» not 
"present when the: order 


was issued 402 devel 828 | 


ter properly i in issue._. oe 


CLOSURE ORDERS. 


Genere Ly : ie 
yes affirm: the dismissal of an. — 


“The: Interior Board. ‘of « ‘Mine °° 
z Operations: Appeals. will ~~ 


“ae tek shuttle car, as a. piece tof oy 

ae ee ~ equipment used in a coal ee ee 
_. maine, may properly: oe oe ele 
a the subject of a section 
104 (a) withdrawal order- - 


Antainent Danger = 
An application for review of, a . 


| section 104(a) order is) 
; properly dismissed where a 


‘sumption of. imminent 


_ danger which arises when _ 
| the order is ‘issued--_--~ | 


. the operator. ‘fails’ to re-) a 
_.. but by a preponderance = 
of the evidence the pre-. i 


| | 146 | - 
. An inspector’ S conclusion’ that 
>... dmminent: danger existed | 
at the time a. section | 
~ 104(a) order was issued - ~ 

will not. be vitiated by. — 

the fact that he permitted a 

7 the subject of the order, a 
shuttle car, to, be moved _ 
7 under his. close supervi- a4 





"The Taterior Board of: Mine. Op 7 
_ erations Appeals - will af- 7 
“firm the dismissal‘ of an — 
aa Application for Review of. 
a see, (104 (a). withdrawal — 
order: where ‘the Judge’ S. 
ae findings: of fact: are sup- 
ported by substantial evi- bs : 
_.. ‘dence and the condition = 
- ¢ited constitutes an im-. 
so. --minent danger 2-5-2544... 
An accumulation. of loose. coal — 
a and coal - dust. ‘in. the os 
oe presence. of nonpermis- 
gible. equipment will. sup- 
Paes ia per an . Anspector’s. find- 


Application for Review of 

-» asec: 104(a) withdrawal. 
|. order where the Judge’s. 

“NT _.. findings of fact are sup- 
re -. ported by substantial evi- 
-. . dence and he.has’ cor-' - = ee 
rectly applied the legal 
: : definition — of imminent 


ae on INDEX-DIGHST B43. 
| ¥EDERAL COAL MINE ae 2 se ¥EDERAL COAL “MINE BEALTH. Se 
AND SAFETY ACT OF 1969—Con, _AND SAFETY ACT OF 1969—Con. 


CLOSURE. ORDERS—Continued | 
Imminent Danger—Con. 
ing ‘that an 


Page le 
eeee: ~ Aiea 
| - danger situation exists... 
7 ie saions of loose.coal:and 


: coal: dust’ together: with ; 


sources: of potential igni- cae. 


tion will support-a finding 
of imminent. danger. Ee 


436, 
eae | 438, 4a. > 
ce The: anes. commencement: _ Ale 


- Of the abatement, ‘process 22. : 


o <by-an- operator prior to 
s cissuance:: ‘of =.an. 
nent: danger: withdrawal 


-.order.does not invalidate =| 
» sthe- orders oi. 2secc. 5. ADT |S (a) ofthe ee ee 
, Cee Compensation fe aig ree 


| ton finding: that : three - of. four =. 
- of a | 


"Braking ° systems 


7 immi- me 


» self-propelled mantrip car 


were inoperative will sup- ae 
ort. a findin ‘of. mmi- «=: |... ari eC ee es aaa | 
in dense . e 7 se 76 B02: fe Immediately upon the issuance _ 
| EN ee es . of an order of withdrawal, 
oe vidence of a loose, aan Pee a claim. ‘of com ensation ee 
oo: Bag ging . coal. roof, which ae PE i 346. i 
ve Greene a Be mand te : Pos Immediately. u upon the issuance ; Rae “e 
7 “moment, id sulficiént. ne | _ of an order of withdrawal ee 
Sa 8! claim. of compensation om 
 Jwarrant... the:. conclusion : 5 oe e | 7 . 868... 


cada °° that the: danger. of roof 

om .. collapse was: imminent... 

| In a, Sec, 105 (a): proceeding con- — 

ae .104(a). 
Withdrawal, | 


- ‘cerning: - 


: SCC. 
.. Order» 


i ... where. 7 operator. estab- ~ 


J lishes -by-. a preponder- 


| ance of.the evidence that. - ‘pape 
imminent danger did not ec |e. Jurisdiction. over allegations of © 
be order sep a he ene '' discrirhination’ based. on 
ve erly; vacated... —* 562 ! “pneumoconiosis Tests with 
 ENTITLEMEN T OF DIEWERS | 3 “the Secretary of Labor, . - 
Generally — UE a ae ~~ not the Secretary of the. . 
"Although the.miners are: othe a - eu under sec. 428 0 
. parties: -in* ‘interest’ ‘they o of the Act.__ wancattetee 423 


“ oomay: be represented by _ 
me United: Mine. Workers” of: 


Gey Ameriéa ‘: in ani 


: ‘action 
2 brought sunder » 


ie noenon aah 
ce oe of f the Act Bs ot ee - 


428 | 


- The. validity | of a. sec. 


529. | | 





CLOSURE ORDERS—Continued : 


"ENTITLEMENT. OF MINERS—Con. ‘ ee 
_ Page teas 


-Generally—Continued . 
~The validity of a section 104(a) 


withdrawal order i isnotin: ~ 


_issue. in a proceeding 


under section - 110(a), of 
: 808 
“Yo40) e 32 


order: is not in issue vi: Renae 
- proceeding under sec..110°. 


-(a) of the AGt sd 


1 The e validity of a section 104(b) 


3460 


.. withdrawal. order. is not a : 


- consideration | in a. pro- 
- ceeding under section 110 


868 


a dene upon. the issuance a2 


of an order of withdrawal _ : _ 


a claim. of commpensition *. | 


- While idled. miners may be.en-— 
titled to’ compensation — 
_. under section, 110(a). of © 
~ the Act they are not.en-- 


titled to ‘interest on such 


- compensation or for ¢osts :" 


EVIDENCE a 
Burden of Proof 


308 


368 


aes visual observation’ ae 


alone will* not © 


suffice: eee # 


a he. méet the Mining En- — 


844 ; 7 a ‘INDEX-DIGEST 


FEDERAL COAL: MINE: HEALTH ae 


FEDERAL COAL MINE. HEALTH se 


"recollection. of the: condi- 
. : ‘tion ‘which: gave rise to 
"such, notice, the evidence 
As ‘insufficient to- 
stitute a f prima . facie ae of 

| : 205- 


_ Noncompliance with one. sof he 


. diseretionary. criteria for 
approval of a: ventilation 


con- 


294 


568 = 


730. oy 


AND SAFETY. ACT. OF. 1969—Con, ov) | AND SAFETY -ACT OF. 1969-+Con. era 
_ EVIDENCE—Continued.. a ee - EVIDENCE—Continued-. cn nes 
Burden: of: Proof-—-Coni r oe Page Sufficiency—Continued. . Page 
forcement’ and’ Safety > plan oes riot elkabiletir Bs 
. Administration’s : burden: . violation: ..of. 30; CFR - 
of: proof. of: a. section 75.316, unless it is estab=" * 
804d). eases a 443 »Jished: that: the approved 
*‘gufiiciénay © ge: ‘ventilation. “plan. was 
“"‘Whether- an area, of a mine is | = Vidlatedo.22:i.-2i222- : 
being ‘used as a main” “Where an ‘Administrative Law 
— ‘haulage’ or secondary road Judge has applied. the © | 
‘tise ‘matter’ of fact to be : ~eorrect. legal test: and: his::.)* 7 7 
a determined. by: the. ~Ad- on a findings’ of. fact. ‘are SUD-_ a oe 
. ministrative: Law Judge -- ported’. by... -substantial. - 
‘ and his. finding ‘that’ the “evidence. ‘together. “with 
- ~ “area was being used as a ‘* -reasonable.conclusions re-:... 
8 main’ haulage road. -will _ ‘garding the credibility of — 

- not: -be. ‘disturbed ‘when .. witnesses, the. : Interior | 
supported bya prepon- _-: Board of Mine Operations. 3. 
co derance of the evidence. 169° _ Appeals will not exercise a 

“Where an inspector states that cits de novo-review powers 
“within a, good: degree of sand --will. affirm: the-.de- — 
a certainty” Cs Saw ae ~.: Cision: pelowe iui fence 
“being | cut, ~ mined, | “An admission -by ‘an. operator’s 
~ loaded at a face or ‘in ae .. witness, “who is: ita posiz...! 
section, there is sufficient ition. to know, of the issu- | 
; "evidence to support the ance. of: a notice of viola- | 
| finding'that the area ‘in- ~~ -. tion :to: the: operator is 
- volved” was. -opetational. ~. sufficient. evidence.” to. 
‘That finding is a condi- > prove'that‘such: a motile 
~~ tion” precedent ‘to the __ _ did: in fact: exist..i-c2 2 
fe ultimate: conclusion that’ “Ryyldeded of individual-accurhu- 
ee. violation of sec. 303- | lations of ¢oal dust stand-" *! 
ee (e)(1)_ of the Act has ee. ing alone: will not support _ 
oy “occurred... Beit 208: “acharge thatthe operator . ah 
Where a notice of violation of). ' ' failed':to establish: and 
‘sec. 804(a)" ‘of the Act “maintain avegular’clean- 
“ ‘shows t no indication of the “Up ‘program, : particularly oS 
, depth or extent, of an:ac-...- where. there is-evidence 
_ _ cumulation of. combusti- - -that' a cleanup’ program: > | 
“ble . material, and the _existed-and was generally 
"| inspector. has no present : maintained..: = 22 2-423 ae 


TT 


Alleged violations of «permis: - 
sibility”? requirements: of; #7, 


- @lectric :face. equipment ‘ 


-. areestablished where con- _ 
“» ditions: described: as vio- 


lations are. obviously. in 


..-deviation of, or contrary 


_.. bo,: 


gated “‘permissibility” 


“specifically :_promul- . = 


INDEX-DIGH ST 


FEDERAL COAL. MINE HEALTH’ 


AND SAFETY AGT.OF 1869—Con. a “ 


EVIDENCE—Continued 
panic) ontinu ea 


Part. 1B ees ee 
FINDINGS | exes corh 


Where an “Administrative ia 2 
_ Judge fails to. support pi ae 
ultimate findings and con". -: 


___ clusion’ with | basic find- 
-_ings which reflect the pre- 


" . ponderant weight, of, the a 
evidence in assessing a = 

os “penalty. pursuant, to. sec. 0. 

| “yA Q8 thé Board will make 
the. Aecessary.. finding gs - Serie 


: HEARINGS : 
| Admissibility of Evidence - 
Sworn statements’ 
a after the expiration. of. a, 
-. reasonable period set by 


“the Admiinistrative.Law.... 9] 

_ Judge for their. ‘submis-— a 

-..sion.and after his decision. > 
ae in. the case. were properly. a gia oe 
BBV b 


a excluded. fr om. the record. . 


| “Burden. of Proof | 
In asec. 109(a) ronadeodingdl in- 
. volving an‘ alleged viola-— 

/ tion. of 30 CFR 75.601, 


‘ . -‘onee the Mining-Enforce- . ee 
_ ment.and Safety Admin- .. 
istration. establishes’ the» =>: 


i fact of. violation, the: bur-: 


: “den: ‘of: showing: that’: ap- one < 
_ .'proval. was - obtained. ne aie 


othe! “condition. cited: 


specifications in 30° corr ey rare 
148 ane e 


‘submitted oe 


‘HEARINGS—C ontinued:. 


Powers:: 
aw, J udges--Continued 


An Administrative Law Judge 


ae | = 
| «OF: violation - ee wi Pees 
_ The validity: of. os withdra aval 


» alleged. 
_.drawal,: 


: aie 
- in-such proceeding. . 
Coal, Co., 


. OSHD. - par. 16,608 


“MES A:to recomptite pro- Bs 
- posed- assessments. of. civil: eet, 8 
| ae o, L276 
‘An Administrative a. autad an 
lacks: authority: to:order 
- MESA.:to- submit.a:re- 

computed: penalty ASSeSS- - 
. Inent’to..an. oper BOT aie 


has-no-. authority. to con- _ 

"vert: asec. 104(c). citation aes - 
into a sec. 104(b) notice oe 
T24 


+ 84B ae, 


| FEDERAL COAL MINE Pee oe: 
| AND SAFETY ACT OF: 1969—Con. ee 


“of! “Aaminstrtie: | 7 


"+ order isnot. aniissue ina | 
a proceeding to assess. civil = 

a “penalties oh violations _. | 
such with- °~ 
| _ thus, - | 

ain, Administrative. Law 

- Judge is. without. author=: 5 as 

os ity to vacate’ ‘such: order | 


Ve aon USC. §819¢a) (3), Zeigler > 
2 IBMA -216,.— 
80 TD. 626, 1978-1978 ; 


» Default procedures of. AB. ‘CFR. 2 o., 

4.544 for failure to appear 
eas a scheduled prehearing © | 

-veonference apply «solely. / — 

to aparty against-whom =. 

“a penalty «is sought, amd ie 


Th 


7 upon the operator: = eee aa | 
Consolidation - ees “ thay’.-not’ be invoked... 
Consolidation: of an’ | application meh 218 against: MESA‘. ..+---. 7 
 -for-review (sec:105) and. |} - Procedure)... >: ae 


: ] a petition : for. assessment 
os (gee.1 09) proceedings i in- 


. _ volving: the. same. ‘Order: a toa © 
‘vot: Withdrawal or Notices: 
meant 0) A Violation’. is’ not’: re- 


is ‘ake: quired i in: the absence of. a " 
- request therefor 2220.2 | 


: Boweis? ‘of. Administrative | - ee 


law Judges , 
ave ‘Administrtive’ “Taw 


‘Tadee Praia | : 4 
“Tacks: authority + HO order ee ee 


wire CFR 4.512, 


i _ Spe ecific ally. 
Pe drawal 





An Administrative: ‘Tusiw:: idee: fi 
oo may. “hot. proceed under. 
a unless 
_a-motion is: filed. which 
seeks . -with- es 
, or. refers ‘to the . 
ae Be "regulation. _"._ 1 SA Rae ae 
nea An Administrative ‘Law Judge Z 
‘ “may* not ‘proceed’ under — “ea 
43° --CFR -4:588°: unless 
tr operator’ s waiver” TOF 


- eee | i. 7 = & oe INDEX-DIGEST 


“4 FEDERAL COAL: MINE. CHEALTE: oe 


FEDERAL COAL: MINE HEALTH | pk 
‘AND SAFETY ACT OF 1969—Con. ek 


AND SAFETY. ACT OF 1969—Con. ae es a 


- HEARINGS—Continued feels - | HEARINGS—Continned - rae 
-Procedure-—Continued » ae eal os Production of Documents— oe oe 
: ‘ Continued - a i _ Page 


hearing © eeancale: tess 
. quests a-decision on the . . 
- existing record_ ee, 6 
“An Adiinisurative ‘Law J udge 


Where, in 4. “civil penalty. pro- 
: ceeding, a coal mine op- 
erator shows that . he 


--eorrectly dismisses a pe- 
‘tition for. hearing © and 


formal adjudication, for « 
want of jurisdiction where _ 
the. petition’ is insuffi- 

- gient due to failure to => 


- jist: properly the alleged 


violations in issue-'and . 
to show: proofof service, 
‘notice; “the Pe 
| ‘operator’ fails: to - eure fF: 
the defects » | 
reasonable period of. ie | 


‘ae and » after. 


within: 


needs inspectors’ reports 


and notes, prepared in 
connection with the ‘is- 
-. suance of notices of viola~- 
tion or orders of with- — 
drawal, | ‘80° that he may.” 


evaluate his case +0" de- 


“4erminé whether to settle 
or. further litigate, good 
cause for an order of . - 
a production. has. been 7 
_, shown pursuant to 43 
CFR 4.585 and such doc- > 
~ uments are relevant ‘to. _ 


An Administe ative: Law Judge 
was obliged to“ dismiss 
and remand to the ‘Assess-— 
“ment. Officer eee AB”. 
ORR 4:545(b),- 87° FR] 
- ~ 11462" (June 28, 972), ed 
mn til its: repeal. on April = | 
24, 1973; upon the actual: > *. 
© faihire’ of an operator to. 
appear ata hearing but 
not upon the mailing ‘or — 
“v- - filing of a statement of . | | 
i intent not to appear_..-~ 185. a 


ee the’ proceeding... -- = 2385 
~“INCOMBUSTIBLE DUST PROGRAM ° ore a 
7 Test Reports me doar 
_ AD analysis of ‘dust ei 
7 “report indicating a viola- 
~ -tion’ can be admitted: ‘as. Mae 
evidence upon’. ‘proper. - % 
foundation. under. 280 03 — 
"U.S.C. § 1732 (1970)'and, 
if admitted, is ‘Gonsidered oe 
> a prima facie showing ¢ of fa ae 


‘MANDATORY. SAFETY STANDARDS. ale 

. Generally. . . . 
Where the evidence is anion oe 

| a0: establish that the-roof ~ 


Production of Documents: _ 
Where susdletion has. vested i in 


e WidlatON 2S cee ost = is a ; 


‘Administrative. Law _ 


7 Died in 2a. -proceeding 


under the: Act,. the: Min- 
ing Enforcement . and > 


: Safety Radinitwation: is 
ot. insulated -by 5 U.S.C. 


§§ 552(b) (5). or 552(b) (7) _ | 


ec subject, of. the: proceed 


* (1970) of the ‘Freedom of. sec, 302(a) of the Act... 
Information - “Bet ‘from. |. Bulldozers are included: in «the 

- tro ducing a insp éctors’ a ; . category of: mobile equip-~ 

a : A a _' ment required: to: have — 

notes or secre made’ in’. oo - backup alarms by 30 CFR. 

connection witb valleged Nahas ~: 27,.410,:. irrespective. OE og 

. Violations . which, are..the he clear visibility. tothe rear. . 431. — 

235 | 





protect persons from falls, 


AL OF ribs Of;a. mine were not A 
: adequately. supported to . 


it:-is| not. necessary’. to...) 
. prove ’a violation of the: 
: Took control’ plan. in-order - 
—.-to sustain a: violation, of ; 


205, 


“Where the operator’s, employees: oe 
--, » test the roof.as provided = 


: ae “FEDERAL COAL MINE HEALTH : 
.| AND SAFETY ACT OF 1969-—-Con: a 
|. MANDATORY SAFETY eee ee 


- FEDERAL GOAL ‘MINE ‘HEALTH 
= AND SAFETY Act OF 1969—Con. 
MANDATORY SAFETY STAND- i 


 ARDS—Continued ~ a Na - ARDS—Continued . 4 
es " Generally—Continued brink 4 ah  . Protective Equipment—Con. ~ Page. 
eee a bo : rather than the result 2) a 


EA 30 CFR. 75.205: there. 


is no: violation::.of that oe Ale 
- section - eee ee | 
A return air course, in: wick the 3 


: ‘operator’ S employees work — 


a travel is an-“‘active =. >» 
working” under: 30-CFR 


75.2(g) (4) and for that a 


= : “reason subject to 30 CFR , i ? ; i 
75,400 (sec. 304(a) of the a 


. Act): pr oscribing accumu- 


ae - gible for. inspection ~~. ~ 
“Tneombustible: Content . ge 
ok properly daken. floor. seueole: a 


— . lations of coal dust, loose 
goal and other combusti- — 
i “ble materials :in- “active ue 

os? workings? 2 23000 ~ : 
oa violation of 30 CFR 75. 312, ere 
- -- proscribing ventilation of eee. 
_ working. places with air sf 
that has passed through | 
an abandoned area, oran |} 
area unsafe or inacces- © | 
_ © sible for inspection, ismog 6° |. 
_ .'v proyed-in the absence: of ere eo 
"sa showing that the;areas = 
a! “through-which the airhas: 
ang? passed. was in fact aban- ge 
-- doned, unsafe or inacees-:- 9 Joos 
669 | 


without samples from: the =. 


+ poof: and ribs, may alone | 

as support: a finding that a pe ale, 

"violation of section 304(d). J» 
F068 the Act has ocurred... 


"Protective: Equipment wae 

An operator ‘complies with: ee ale 
wie ORR 45. 1720(a) ‘if! it. has ae ae 
; a Pe a system. designed to. as~ Gane | 
eos gure that’ miners. wear, | 
protective safety goggles a 
-_.° on appropriate’ occasion, = 

_. vandifsuch system infact | 
-.. «4s enforced with due dili- 9 


7 _ gence. Where the. failure ; 2 


- to wear: protective: glasses : oe 
ds. entirely. the-result of 
© the employee's negligence 


omar) 





te require. the. wearing. of. 


/ MANDATORY SAFETY STANDARDS — 
Dismissal tae 


.. the failure of the’ operator 


such: glasses, a violation. cae" 
” of. such: safety: Lama @ 
has not occurred _. ee ea 
_ MODIFICATION OF APPLICATION OF : 4 


on | 


| Where 4 petition for’ modifica~ Loe 


tion of the: application of 
~ -amandatory safety stand-. 


» ard fails to state ‘grounds. : 

| upon. which. such: modifi-__ 7 
- eation. could be granted, 
even if proved, a motion =~ 


to dismiss:-is properly. - eo 


Jurisdiction oho 


An Administrative: Law: “Tales - fe 
does. not losé jurisdiction oe 
ofa ‘proéeéding for-modi-". 
fe fication of ‘the application a , 
of .a -mandatory safety 
standard: where the par- 

‘2 ties: enter into:.a stipula- = 
‘tion of fact. rendering a. oo 
ot formal evidentiary hear-. : Lag 
ing unnecessary _._- oo a 


NOTICES OF VIOLATION | 
Generally. | 


; granted_..-+--. Spee ee ae 


Where an operator denon stents ae 


bya preponderance ofthe = - 

7 . ouidieioe that. defective’ © 
‘ equipment. was being Te= 
. paired, was not. being ~~ 


‘Pa ; “used, and was not. to be. ; 


a ‘operated until it ‘met the 
ae required saf ety standards, | 


ce “no! violation | poe “the: Act. . wee 


- | occurred - s2eo4 chee - = > 


" Elements of Proof” 


598 : 


"The Board will hot. ‘disturb’ the 7 


wal findings and: conclusions 


ofan Administrative Law.) 
_- Judge in the absence 1 a a 
. ed ‘that the. evi- Seen 


Sy a 


Bas. a ea INDEX-DIGEST 
| FEDERAL: COAT: “MINE. ; HEALTH. a 
_AND SAFETY ACT: OF: i lipglans es 
NOTICES: OF VIOLATION—Con: : ou 
. Elements of Proof—Con.- 

““detice compels a” different a : 
| * pane 2 pc ehion wae 698 Pe ; 
-Reasonableness of Time ae 
The, reasonableness of ‘time ale 
“| lowed to abate analleged- | 
| ae a “violation | is not in issue. | 


| FEDERAL. COAL: MINE HEALTH, 
AND SAFETY ACT OF 1969—Con. 
_ PENALTIES—Continued . noose 

- Evidence _ oo “un Page 
In a default: penalty. aascecricat ye 
~~ proceeding. a ‘party. will | 

». not be heard.on appeal to. 

. challenge . evidence. it. 

~ =) gould -have challenged: or...’ * 
csrebutted: at the: hearing a 


~ in a. "proceeding - under a ee 2: eae a Wo------- 421 
? oe sec. 1098) of the Acts: 598 | | " Bristende of Violation | 
| | pa Ee Tage determining . the:-minimum | 


| “Sufficiency — oe ae 
A notice’, of : siciation ce el ee 
\.. that,.an- operator,.of a 


ee quantity. of. air reaching — - 
ithe last open-crosscut in 
“. airy pair orset of:develop- 


sel 5 - standard... 7 
 %5.307-1, onic requires Soa 
ay that. an. examination fOte! be 7 


“face... 


cand 


~.y; loading: machine was not _ 
. making: tests for methane - 


at 2: working face andiwas 


 s-not-.equipped.. to, make 
: such tests: does not. allege | 


as vee of the. safety - 


30... ,CFR a 


~ methane be made ‘ah the | 


ar ‘of... each. working ake 
«place. during. each. shift | 
immediately. prior. eae 


to the entry. (OF: electrical 


chic ‘equipment into any work- 

fe oe oe ras ing ‘place 2222-22 s4-- 
2 PENALTIES - See ees Pa en 

‘_ - Generally » | Regie WR 

‘In. a, section 109 (a) penalty Bie: 


h - ceeding the. finding:: of .a. 
a7} violation’ and’ assessment: * | 


of: ‘Bi civil penalty: are: not 
a contingent’ ‘upon 

a Stag ‘the’ order ‘of “with-- 
. * drawal in which’ a: ‘viola-. 


“proof — 


“tion is, cited, ‘was ‘issued 


; “ ageording. to. .the . -enu- = 


-. merated ; cunwarrantable | 


__ failure elements of, section. 


- 104(c): of the, Act, and 


of lack of. such. proof “will: ate at 


ai not. justify, the. failure to v3 : 
- assess penalties: ‘where baa | 


s ‘is shown. that a; violation 
- actually ocourredieciz-- | 


strict... 
offset) 
; ngtameesn. igen aed 
Allegations, of economic loss due 
. to unvacated orders. of | 
which:. may pe 
have: been, improperly. is- : — 
 -.gued.-are-. properly...ex- 
- ~gluded -; from...considera- 9° 
_. + tion as mitigating factor ca. 
_...in. determining.a, penalty. 
-. aggessment pursuant. to — 
SCC al Q9 (a). of the Acts. : 


:%, : withdrawal. 





624 | 


coy 


pee itor entries as required: by - 
“gees: 808(b): of the:. Act, — 
se measurement of such vol- 
-.-umeis properly taken in * | 
_. thé last’ ‘open’ crosscut  — 
between the.two: entries 
 .sby virtuesof interpreta- 
Be regulation: Ce Cur a0” 
“395.8014 (a)aatus- nate 
Mitigation: ee Be as : 
An. Administrative: Law. Judge eo 
S. maay * ‘admit - sand. give. Pe i 
weight to: evidence» of 
- <r. @conomic losses: suffered 
> casea result ‘ofa: vacated’ ey 
withdrawal. order;.as a 
Py general. mitigating factor, 
in -fixing. the amount: of 
“the. penalty warranted: 04 
pecauise of: “a. vidlation _ 
- arising out of a. condition — ; 
“. or practice: cited..inisuch 
order. However, an opera~~ 
tor has no legal’ vight.toa 
 dollar-for-dollar 
im: ‘such. . eircums 3 


595 


508 


FEDERAL: COAL ‘MINE HEALTH -* et 
AND SAFETY: ACT OF Inge Cons as, 
‘PENALTIES—Continued ° ea eee 
ie | Mitigation—Continued’ ” 


_ INDEX-DIGH ST 


a op aae | : 


“Where an Administrative 1 : 
eS | Judge’ unreasonably fails — 
to take'into account losses 


- pesulting from a vacated — - - 


bs withdrawal order in asses- 2s 
cree sing a ‘péralty ‘fot ‘the ° 


. “vidlation cited | in’ ‘suoh = ee 
“order, the’ 


(doe 80-~----V---------- 
| Negligence: eo ee 
: Where. aD. Administrative. Taq 


Board “will = he 
ee cra 


, Judge has failed to make’ | 
"an express finding regard-_ 
ing. negligence - but. his » 

-- deGision. shows. that he 

properly considered ‘the es 
“existing” evidence” ‘estab: ar es 
dishing’ iiegligence’ in cal- - 

~.* euliting “his ‘penalty as- 


Tegan ett: ‘the’ , 
‘Board ‘of Mine’ -Opera- got 


ten 


Interior. 


, ~ tions Appeals willtemedy — 
the téchnital” defect’ by” | 


: : : fy a making “the 
; ‘finding © and “ will” ‘then 
7A Vafirn the assessment___- 


necessary e 4 


o% pre-shift. examination report ae 


: JbY. a State, certified-ex: 
“aminer indicating that-a. . 
mine. area ‘is free from, 

oR violations. of Federal and... ou. 


State. Jaw: does. not, pres. © 
“¢lude,a'finding that the. 
“nine: operator was: negli- — a 
gent! whéte:a violation ‘of. 


Be xin ‘Taw, 


-'subse- 


_ quently: found j in athe area, | 


“by a federal inspector_-__ | 
sides section foreman’ Ss: ‘knowledge 2S" 
ae of a: dangerous. condition. - | 
may be. imputed +40 the ., 
‘operator: for the purpose | 
_ of determining the, negli- - 


gence, , criterion, in. -ASSESS~ 


ing:a.ciyil, penalty 0 under 2 


i 88 109. of: the: Actas Speers oie 


to, abate. : 
_ «which. are en been 
: accomplished. in, _approxi- ee eee 
«mately. one hour_...-- wie 
Procedure: of ‘Assessment. 


“The jurisdiction. of-an’ “Adminis=: ee 

trative s:-Law.Judgerto - 

|. proceed:in’ a sec: 109-civil 
 “spenaltyprocéeding is not = 

__, affected by: the method of. 
computation. utilized..by.. | 
.. ', the, Assessmeént. Officer... 
ie ‘Reasonableness. .. is e tae ate 
A . Penal, assessment of. “$210 Sica ct ah ee 
ae for, Abree::. -Niolations» wns, 

ae volving. the, . &? 
| “grounding - ‘of “ditect. ‘cur- 
rent mining | equipment 
| ae related ‘components 
is “not. excessive “even 
| Aioaehs when, considering — a 
ar the. statutory criteria. of. 
a section. 109(a) of the ‘Act, a 

| the. Judge. found that the = 
3 operator. was not. negli- oe 
but. “nonetheless 7 
; violations 


ry 


found, the 
| serioué | ete en 

_ RESPIRATORY DUST PROGRAM. 
| Generally Ms tae 
| Where a computer printout does - 
736 | ; oe duiap” 


FEDERAL COAL ‘MINE - HEALTH cae ees 
AND SAFETY ACT OF’ 1989Con, Sata 
| PENALTIES—Continuéd: Ve ce - 
- _ Penalty Against Operator” 
a Administrative Lai Judge’ oe ~ 
Warranted in contluding == 
“that ‘there’ isa lack of 
- good: ‘faith in’: “achieving — 
os Tapid ‘complianée* “where 
am: operator: -waits’- two 
‘months: after: ucaeaid oe 
condition 





gent, 


not - show a "potential 


ineffective: - 


_pre-: 


Page | 


185 


ce 
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| 7 sample ~ Was 
~ ‘voided’ ‘and. ‘the récord _ 
“eontains’ no “évidéence to! 

show. that normak:- labo= 

..Tatory , procedures. oe 
.seribed by,the regulations 

_ «were not followed; orthat 
the: “sample had ‘:been’ 
dumped; .an “Adminis- - 


., 850. : Leas - - wee “INDEX-DIGUST | 


‘FEDERAL. COAL MINE ‘HEALTH: 


i. AND SAFETY ACT OF 1969—Con: » oe : 


RESPIRATORY DUST. PROGRAM— aa 
_ Continued - aaa 


" Generally—C ontinued’. / oo 


“trative. Law | idee, errs 

by: voiding the sample in | 
determining -whether a 
_ violation of 30. CFR. 75. fee 


~ 100(a) has ae . le - 
pe ee “Blois vehicles which haul: sup- 
a plies and require a tractor: 
oe e Shernse to. be on board 
fall under the purview of: 6 3 
30 CFR 75.1400, ‘which ee, wes 
- requires overspeed, overs 
“wind, and: automatic stop’. ape 
“controls on all hoists used _ 
to transport. persons -.. 
Scope of Review _ : ee 3 
An Administrative Law. fudge od 
ee ae |) limited in a. sec..105(a) 
proceeding concerning. i. ee 
>. See. 104(a). withdrawal” 
order toa determination a He 
Fie. of, first,. whether the.con- _ oa | 
” ditions cited 3 in the orders. 
in fact, existed and, : 
second, ‘whether these 
— conditions. constitute, im- 
minent danger: jogs —— 
" UNAVAILABILITY. “OF “EQUIPMENT, aoe 
“MATERIALS, OR QUALIFIED TECH- | 
_NICIANS | | —- 
| Assessnient of {Penalty 
Congress “never. “intended © ‘that Pe 
.;} acnoticé of violation be .- 9 ~~ 
cissued or a civil’ penalty ~ 
assessed, -;where compli-— 
-°, ance with the mandatory | 
health or safety standard’ _ 
ape iP impossible. due to the... ee 
unavailability | of | equip: Z 
~ ment,.- materials: or. quali- : 
“fied technicians. 22-2 = 
| Notice of Violation eee 
oy, _ Where the operator. is unable toe 
we Ee eS show by By preponderance. ” 7 
of the evidence that.back- 
up alarnis. were: unavail-.. |. 8. 
~~ able, he has not, bore his. ~ 
- burden of. ‘proofs. 2.204, es 


Computer Printout ~ . 
A Notice ‘of Non-Compiiainge’ is | 
“an official government rec= 
cord! and will” support a 
‘Notice of Violation of 


‘section: 202 of: the Act. : 34 | 


A Notice of. Non-Compliance st 


van® official: government mo 


-pecord and will supporta 
» Notice ‘of Violation of . _ 


“section 202' ofthe Acto... 7 fe 


A Notice’ of. ‘Non-Compliance | TS. of 
an “official “governinent sae 


7 record and will’ support | a 7o' 


a “vidlation of ‘the respi- » 


rable dust standards_~ oe, 294 1 


A computer, printout indicating: a 
_ the’ operator’s’ failure 1oo 


_ submit samples of respira- | 


~ tory dust will support 
a violation ‘of. 30° CFR 
90, 250, requiring. _ indi- 

. vidual sampling, ‘where 


the operator. fails to offer oe | 


“substantial ‘evidence to 


; rebut the reliability of : _ : : 4d 
"the printout__---+- oe ALS 


- Suificiency of Evidence . 
A Notice of Violation setting — 
forth an alleged: violation ma 


be 


of the respirable dust >, 


standards, | standing a 
alone, -will not. support | 


Bees such, a vidlation-----=-.. 109° - 
. REVIEW OF NOTICES AND. ORDERS =f 


Generally» , 
“An Application an Review. pro- : 
- > ceeding ‘of section 104(b) 
‘Notices’ “of Violation 
_ under: section: 105(a) of 
: the oe should. a sum- : 





| FEDERAL. COAL ‘MINE HEALTH = se 
| AND SAFETY ACT OF. ee ae 
‘REVIEW OF NOTICES AND. | 
_ORDERS—Continued_ Peg. 
ek Generally—Continued 
marily dismissed. eee - 
_the. violations charged in - 
.. the Notices have. been 
totally abated (Prior. to ee oe 


Page oe 


636 


bd 


INDEX-DIGEST ae io Oe oe —85L 


| FEDERAL. COAL “MINE ‘WEALTH it eS 
AND SAFETY ACT OF 1969—Con.. 
UNWARRANTABLE FAILURE~ . 

. Continued ht ae * See 

Gravity Requirements—Con. . Page oe 


FEDERAL COAL ‘MINE. WEALTH © 


AND SAFETY ACT OF 1969—Con, Sys 
. . UNWARRANTABLE FAILURE. gene 


Generally, =. ae 7 ‘Page | 
An inspector: is. justified: in alae eee? 


“ing an’ 


“unwarrantable ‘ 


: ‘failure to comply” with ne 


eee mandatory: health or — Bax 


e safety standard, pursuant 


a to sec. 104(c) of the Act,. 


where the evidence shows : . 
‘thatthe operator .inten~ 


| Honally or knowingly failed 
~ to abate’ a violation or .. 
demonstrated ‘a reckless) 
- disregard: for | the health ee 


-» contribute, to the cause ayes E 
and effect of amine safety 
| Or health. hazard. * #0 
_if the evidence shows that 
“. the condition: or practice heen 
 » cited.as a violation posed = _ 
ae ae probable tisk: of serious 
- bodily harm or death. 30°. 
' . U.S.C, $814 (Co SS 
| Where: the: evidence of, od el 
- shows. that a, violation Pea te 
-eited in-a sec. 104(c)(1I) 


- 58. 


_ € and: safety: of the. miners. ae uae. ae 
' - 80 TS, (on §8i4().. ee 568 oS withdrawal. order. did. not - 
"Closure: Orders: Scape 2 dex es reasonably . pose. a. prob- 


_ an. operator becomes. sub- 


“no “similar” violations. A 


7 on Upon. issuance of. a a sec. 60 
2 ~. 104(c) 2). closure order, 


; , __ ject.to further such orders — = | 
tion of the’ tine discloses. ae 


— spot inspection which: dis~. ra 


- closes« no Similar’? evio-, a ee ee 
lation is” insufficient, “by: 


- able'risk of:serious bodily. -_ 
_ harm or death, an Admin-. ce 
ee os istrative | Law . 
"-. should conclude that theo 
_ . Violation - could nof have —~ 
significantly. and .sub-. |. 
stantially contributed: to. 
the cause..and. effect of. Be ee 
mine: Safety. or. health gee 
| ~ hazard, and: should vacate 
“730. 


Judge 


“itself, ° to. lift continuing itea dee the snares aa 
liability: to. closure. “30, PT ee Notices of Violation 
USC. § 814(c) (2). ie 568°] The existence and. validity of an Ft, 
eee es ae agus - - underlying Sec; 104(¢) qd). : 


Since 30. CEFR 45. 2-1. “was. nee ~ : : wie 
7 republished i in. the Federal ae 


Register after enactment 


Gf the Federal Coal Mine 


Health and Safety ‘Act’ 43 
~-of 1969 pursuant to-sec- 
. tion 101'G): of that. Act, 
_. such. ; regulation. lost. all ae 


_ force and effect by. virtue 
of the.répeal of, the Fed-. . 
eral Coal « Mire . Safety, a 


Act of 1952 ‘which: such. eo 
regulation: purported «to 


interpret. 30:U-8.C.-§ 811 

Pe A) 90) sae es ee 2 

Gravity Requirements ae mana ae 
An uae is, justified . under Tae 


sec. 104(c)* ofthe Act, 


in finding: that” Be ‘viola~: Gt 


, tion: (oe * could signif- 


| cc icantly and d substantially - | 


_ > notice . 


6272 [| 





Of | violation _ 45.25 
he reviewable i in asec, 105 (a) ates, 
: ‘proceeding under the Act’ 
as,.an incident. to the 
__. determination. of. oe the « 2 
_ validity of asec. 104(c) (1). ee 
; ~ withdrawal order ees nae 
~Recklessness on ae 
Where, the: evidence does. noe ; 
. show: that, the, operator ae 


729 


._ grossly. “deviated from a oy 
a: mandatory standard - Ob 
care in. the Act. or sub-_ - 

.. stantive. regulations, an - 

Administrative Law ve. 
 .. Judge is. warranted - | 
ee finding that: there was. no” 
Ca recklessness - and. in: con~. = = 
a _ tluding-that. there, was.no 8 
| unwarrantable failure. - 
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-PEDERAL oan “MINE. HEALTH - FEDERAL. EMPLOYEES, 

AND SAFETY. ACT:0F 1969—Con. | OFFICERS. | ee 
.> ee FAILURE a _ GENERALLY - page 7 
Pee dy: ~ Page Tee ag 

| Similarity of Violations | - In the absence of proof of a gen oy 
oe ‘The ‘phrase | in “sec. “'104(¢) (2) eral administrative prac- 
| “of. the Act. Which » tice - to. notify _ claimants 
. reads, tb ‘violations who, filed. notification ‘of. 

See to. those that ‘te- _ Settlement | ‘laiming. ex- . 

= "sulted in the’ issuance ‘of _feesslve . 2oreage,, and in 
the’ withdr awal ordérun- ,, the absence of proof that. 7 

ger paragraph (ay a a _ the claimant was. not: | 

- does not mean that” ‘alk _ notified, no error in the mY ag 

pee the | “violations : - which - _dssuance - of an Oregon 7 iy . 

7 “tuaderlie a sec. 104(c) (2) ° a Donation Claim. ‘Certifi- ' 

ee closure order must be “of cateiand, patent is shown. | 

the” ‘same — substantive . sufficient to.overconie the 

-“natinre as. ‘the’ ‘violation: ~- presumption. of: adtninis- an 
 ¢ited in such ‘order. = 7 _ trative regularity, and 

BSE: §8i4@ (2)- eer 568 - -“gufficient.“to | ‘warrant pm 

By the use of the word “similar” oe , ce ee a ae 
= amendment “of the’. 
“in the phrase of sec: .104 tras paaael S Soe 
“@@) of the ‘Act’ which PRC rar ater ear Sate 
: > similar to thosé that ‘Te- N apotations: Henecen” he. ee — 
_ sulted in the issuance of Z * tional Park: Service and a 
| the withdrawal order un- “.millsite. claimant .result-  - 
_ “der paragraph (1) #8 ing in‘‘a restoration of — — 
Congress intended” ‘that certain lands froma. with- : 
all the violations neces- drawal, and the. . relin~ 
~. parily - involved | in-A’sec: ':, quishment. and. amend- 
1040) ‘sequence result- ~ ment: ‘of . millsite:. claims: 
ing in thé issuance ‘of & .. to conform’ to ‘the: new: : 

+ Ses. 104(c) (2) ‘ closure’ or- | 3 ‘boundary ” of th e. with 

- er must have i in’ common drawal, did not. bitid the te 

* ‘the. characteristics‘ enu- Ui it d ‘St t di ee 
|  merated in Bec. 104(c) (1). | iene . es un er any o 
These’ common’ charac- » contract. or.estoppel the- 

teristics are’ that: the vio- -ory from: ever contesting © 

© dation: (1) must not Ge “the--amended:’millsite 

_ imminent danger: Q) ox.. “lain t0- determing their 
“Thus: be of such’ natiire 48 oe _ validity,” “The ” “Depait- 

_. ‘to significantly’ and sub- ae ; are 

—— ee | ment of the Interior has * 
| stantially: ‘contribute to : , 

thé’ cause and effect ofa authority to contest, aill- a: 

“mine ‘safety.’ or health site claims. ven -in..the - 

_hagard; and ‘(8)’ must be _ absence of a patent. appli 
*catised by an unwarrant-_ Cation .- i122 22 Seine 
| able. failure ofan’ operator Normally, there an be no es. | 
| - to comply with. a INanda- “toppel: ‘against. the- Gov= aoe 

7 tory ‘health or safety. - --ernment based on the in- 2 
. ‘standard. 30 U.S. CG. es a *eortect ‘or unauthorized ~ 
3 a oee — 868 ane of its scarey es 


INDEX-DIGHST : ea E -_ - 888 s 


GRAZING PERMITS AND LICENSES eo HOMESTEADS (ORDINARY). So | 
GENERALLY = fia orPage i ae 
_ Improvements plscea.@ on: per: 4 pens eee Heine. a 
icra mitted land: shall-be con= _ | 


sidered affixed: thereto 
~ unless éxcepted therefrom 
ee ‘the terms: ofthe | | 
~ permit. --2- 2nd 218 
" WEARINGS: ae ae | 
| (See also: Aaivinistrative® Pro: : 
ar cedure, | Federal © Coal’ 
"Mine Health and Safety* 
Adt oF" ‘1969, ° Grazing — 
.~ Permits‘and Licenses, Tn- 
“dian Probate,’ ’ Mining 
“Claims, ‘Rules’ of Prac- 
“tite. | . 
‘The “Administrative ‘Biosediire 
- Act requires: an agency to 


LANDS SUBJECT. TO. 


Where land included i in a: hens? | 
stead: entity of record’ is . 2. 
included among: lands. 
withdrawn “subject - to foe 
valid existing rights,” ‘the 
withdrawal attaches, «as: eee 
of the’ date of the ithe be ie we 
_ drawal, to all land. de- me ee 
ee scribed. including. “the a 
homestead . Jand; :as..to x 
. the homestead. land. thé - 
‘:. withdrawal becomes : ef. | 
fective ‘@o'-instanté upon 


| “oe give all’ interested’ parties 
an ‘opportunity: ‘to. par- 


‘ticipate in’ an” adjudica- 


~ tion where. time: and pub-. 


~ exchange’ ’ who: has” ‘no 


el “legally “cognizable” con- 


 ficting rights, in the se-. . 


lected land’ has no right 


“dic interest permit__2.--2" "65 | 


A protester against ae private - 


: "termination of the home- “2 
. stead entry 2/222 . Soak; 2 
A notice ‘of location ‘filed ‘pur-- | 
_ 8uant’ to’ the’ homestead’ ce , 
laws | ‘put ‘embracing. land Soyes 6S 
_ covered by a withdrawal 
_is q unacceptable... _ for. "ae 
recordation _ -=-- ~3 s oe ; 


150. - 


toa formal’ hearing ‘under. 
“the” ‘Administrative | Pro-. 
“eedure | ‘hoy, 5 USC. 
$554 (1970), ‘or om ‘due 


INDIAN ALLOTMENTS: on PUB- aa 

Lic DOMAIN © Staats 

‘LANDS SUBJECT TO os 
With respect | to. an ‘Indian: allot- 


“process gr ounds: when his. 
protest. is. considered WM; 
~ agoordance with the rules 


., ment. 





application, . on. - oe 
national. forest. land, 1 this. ae 
el: ‘Department... .con- 


of this{Departinent..... -- ape | - strained by. ie “Act OE, 2. : 
| Where: the: evidence adduced: ‘at | June 25, 1910, 25 WS: © fray 
- the hearing ‘of the contest ws eae 
“of the validity: of é-mining : (te 33% ¢ 1970), to. accept 8, 
es a the finding. of the Déepart- <2 
claim: 4s “ihadeqiiate § “$0 eee 2 
. Seta pga? whether ‘the “ anne ‘ment of. Agriculture. that - hae 
datmants have earned - the: lands ap plied for, ree ; oo . 
the | ‘Tight. ‘to. a eckiv e a , not more. valuable: forvE 
ig atene ‘pursuant: “to. 30 agricultural * ‘or Brazing Pre. 
> Sop §.C.. $38. (1970), the. | purposes .. than” for’ the’, a 
_ lease will be: remanded for — _ timber . “found. thereon. ns 
the» taking “of » further ‘Such a: finding - dictates 
: 2 evidence: and the’ render- ~srejection:: of. the applica- oD as 
| “ing: ‘ofa decision limited: * “tion by this Depart- 
to that issue. .2-2-- Lt 37 “amen b ee ee. LL 


SGhe 4 to a ee “INDEX- DIGEST 


_ INDIAN LANDS. ae ot rt INDIAN CAWDSs—Continaed’ ” 


» FORESTRY—Continued | Rs ae ee 
ee also Indian Probate.) “Timber Sales Contracts—Con, = 
"GENERALLY 2) a ao" “Page . eat Conditions—Continued eae Page: . 

= "Cancellation of. Tribal Land oe 8% ages: pursuant to the ad- = 


-», -vertisement and. the pro- 


-. Assignments. £OVR eo 
<a ~visions:of: a ae Ra 10. 


aes by.. the. eo on eg 


_. . the assignment. as agreed os 7 

-... upon. ‘by, the: parties. {). "TEASE AND PERMITS — oe 
(thereto ans ep— 5s £99} - Long-term. Business ae 
3 Bee he ad tat 4 ee Generally oe * ae 

ALLOTMENTS © oe EOE eo al? : Acceptance. of. sents i in | 
“Generally gt Beas Soe : __ lessor. subsequent to de-. 


‘The Superintendent, as a rép- oe fault on specific provi- ~ 


“resentative of the Secre- — 
ov tary, -owes.. a duty: to | 
, ~ eprotect: the’ Jand » of a.:. 
competent: Crow: Indian 


~ lessee does. not constitute 
_ waiver of. the items in. 
-. default: in the absence of. -. 
- \ showing that. the, lessor. 


sd) oc ees eS ee SORT 


7 sions. of the lease by the 7 atte 


against: livestock: trespass | 7 Oe 
~ . + . voluntarily | and inten- ae 
-.so long as. the. land re- | eM 
: P42 hee tionally, waived the re- 
“mains in trust status and. ne eae dow 
a : ote quirements . under. ‘the Ps 
-is unleased_-.---.- Ma iene 390-7 | 3 7 oe 
; Pies lease See ee ee Le ee ABD 


Improvements placed. on | “per- . : 
mitted land shall be con- | 


sidered affixed thereto un. 


_ less excepted therefrom. = 
~ under | the: terms of. the oe ory ae 
ee 218s 


Alienation heh ee 


When an Indian ies ve sell ‘his. os | 7 
allotment’ to. his | Indian.) 


“+. mother who has. ample ae 


_. itations: renders the’ bid 
wet deposit. subject to,reten- 
“es tion: OS - sadeted | dam- 7 





Acceptance of. rentals by. ‘the ; 
-.. lessor. ‘subsequent to de- = . 
fault. on specific provi-— ee 

sions. of. the. lease by the 

—_-Tessee: does: not: constitute: oe 

2 . Waiver ( of items in.default 
"in the‘absence of showing: 
that lessor voluntarily or 
Pate: intentionally waived the - _ 
requirements. -under the _ PY ig WM 

cons: 5 ee 


Secretary, at. the. request 


means. and. the seller isin. | lease... --------7------ 
need, the area Director | Cancellation . ie ee ee 
‘must have cogent reasons / Where a “Jong-term : business | 
for. disapproval: of the - ... “lease,. approved by the — 
oi : sale. ---=-+--=2--=---* Og. Secretary, was negotiated ee: 
o * ASSIGNMENTS - oe os a by-an Indian lessor, and 
- Cancellation of Tribal peer As | _ ~~ where the. lease includes — 
‘signments. are: governed ap. = hee provision ‘‘*.* *-Les- 
“py the terms of the as. |. , Sor,,.at. the. sole. option: OE es 
~signment as. vagréed- ‘upon: a aes «the Lessor, may: termi- — 
“bart the e parties siete 499 | mate. “this - lease RD 
~ FORESTRY: — eee ie ~~ such lease ‘may ‘pe: ‘ean- Ee ay 
| ‘Tinber Sales Contracts e celed by the Secretary (:) | aa 
Bid Conditions, 7 | behalf of the lessor upon 
Failure of a successful bidder ae © Jessor’s demand where the 
= “meet the conditions in- = a default is undisputed and 
. °.@ludéd. inthe bid ‘adver- . the: breach of covenant is 
.. tisement within time lim-. . ~ material. -.2.----: ease, 58 


- n : 
oA lease may be canceled by the — a 


of the lessor where lessee. a: : 


i INDEX-DIGEST . . 855. | 

.. | INDIAN LANDS$—Continued | 
ce . LEASES AND PERMITS—Continued . 
Long-term Business—Con. - 


“INDIAN LANDS—Continued : 
_. LEASES AND PERMITS—Continued _ 
Long-term: Business—Con. ~ 


officials | 
selves, taking an incorrect. 
. position upon * which no 


2 persons, : 
reverse 


and later the = 
thems... 
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* Cancellation—Continued.. Page | _- Rentals—Continued — | 
has. failed: to: carry out © | _ Acceptance of rentals by the ie 
specific provisions: of the ee grape lessor subsequent to ie oer 
lease Pa ee ce ae ee 465 | - _ fault on specific. ‘provi-. oe ae 
A lease may be Genoded by. the ee ae - sions of the lease by the . 
‘. Secretary, at the request ~~ Pe lessee. does not. cons titute a 
_ = of the lessor where lessee . waiver of items in default 
has. failed -to* carryout = Ane the absence of showing a 
~ specific. provisions of the jf. that lessor:voluntarily‘or 
PNGGGO ete Se AE ta B51 YF intentionally. waived ‘the 
 Wailure to use A leasehold oe ee oa requirements under the. - 
purpose specified. in the 7 lease. 2-27-27 at re 651 
lease, does ‘not constitute ==]. . Waiver Be ae ak ee age 
: Seti. breach. of... the’ lease es - Acceptance of ‘Pexitals. be dhe . 
| ; | terms sufficient: to. ‘justify. om a. ~ lessor. subsequent, to. de- ; 
 eancellation ofthe lease aon fault | on: ‘specific | provi- mit 
jn absence of a.showing 9 | sions of the. lease’ by the 
om the record of detri- 9 = lessee does not constitute : 
: : e ment, to: the: landowners ~ waiver of the items i in de- Does 
or the leasehold. ~ ---~- 719 fault in. the absence of 
- Official j ‘Representations? a ee a? : ‘showing : that the: lessor con: 
‘Noi issue of estoppel. can be gaiseds | “voluntarily ” and” inten~ 
». where. Federal’ officers __ *: onally waived. the” re- a. ae 
- _ make correct representa- quirements — under, the 
_ -» tions relied upon by third — lease. ------~---------- 


| | | 465 
Acceptance, of. ‘yentals. rey ‘the — | 


lessor subsequent . to dé. oe 
fault. on specific . provi- > de 


“sions of the lease by the — 
lessee. does. not. constitite. .. BO 


499 


. reliance is placed. .-+:-. Soar 
Option for Extension 9 . waiver of items.in default i 
When a bilateral lease. contract: me inthe absence of showing 
-.. includes an_ ‘option. for _, that lessor voluntarily . OF 05°: 
_ extension, it is not neces _ ae intentionally: waived the + 3 
Bary to | find a separate a ‘ Tequirements | under the Set ge 
& identifiable ‘consideration oe oe eae Necicae citer ra eeean 651 
mea (0) a the option... woateens Se TTG ih TRIBAL LANDS . ee cee 
‘Rentals’. at ec Soa abe Cancellation of. “Tribal. Land a 
Acceptance. of. ee Be ah ae | : _ Assignments ; are governed. 
-._ Tessor subsequent, to.des .. by..the: terms of. the as- — 
fault on specific | provi--  ] ) _ signment.,as agreed. upon 
ae | sions” of the lease: by the rey. | by. the arties ae 
is “Tessee does not ‘constitute - 7 \ INDIAN. ‘PROBATE: a one 
“waiver of the itemsinde- |. (See also Indians Lands, Indian ne 
Bee fault. in’ the ‘absence:of =.” Tribes. )/:: a 
. os Showing». that the «lessor - 00.0 .. GENERALLY. a 2s 
| voluntarily. and — inten- | The Deparineas o of is Tntetioe | 
. tionally waived the re- does not have authority: 
quirements. under the = _to declare a state statute 
“10880 coc 4e2 ccc acsece ”, 465° 


_ unconstitutional: as s being Pik, oss 


IN DIAN PROBATE—Continuéd: 
Oe: 0 GENERALLY—Continued 


‘in violation of the pe 


tution’ of. the . 


, States... SeaeEt Oa eer 7 : 
- Proceedings under ‘the: ‘regula- ane 
tions. in “43. CFR Part 4. 


“Page | 


“Tailed, . | | 


| INDEX-DIGEST 


| Subpart D .§§ 4.300. et 


: they are- 


* ee which are. ‘the: subject, of 


uy the . Bureau” of. Andian 


ee ‘the delegation - 2 

authority” ee 

‘the Dec. 14, 1973 a 

/ ment” of ‘the | | 

: mental Manual appearing 
at, 211 DM 13. Ta nannn-= 


contained | 


Depart- 


ADMINISTRATIVE PROCED URE 


105.1- Applicability: to” 
‘Indian Probate he 


_ The réquirement’ ‘of the ‘Aathin. 


istrative Procédure* Act, — 
* “that all decisions of ‘an © 
--Examiner shall inclide. a 
. statement of findings-and--" ~ 
: “conclusions, and the rea" S63 

“ -gons or ‘basis therefor,on 
all the material issues’ of; | 
fact, law, or ‘discretion = «|. 
: preséated. on the record, 
is mandatory and’ applis200° 0 
_-eable in all decisions,.of .2., 
.. Examiners in Indian Pro=-» 
bate proceedings.-2/ 222. 00° 


~ geq., 39 FR 31636 (Aug. 
80, 1974), published .to 

- implement... the Act. of | . 

September. 29, 1972. (86... 
2 bate 744), : relative to the 
right of a tribe to “pure 
” “chase lands of unenrolled. chine 
heirs, of deceased mem- | 
"bers. of the | Nez Perce 
Tribe. having less than yy. te 
. plood. of the Tribe are © 
_ matters of probate, and 
not matters | 


iv appeal from decisions of ~ | * 
a administrative - officers of - 


by the 


_ Of. fact,. 


- known, 


660} 





INDIAN PROBATE—Continued 
APPEAL. — 
130, OW Generally 


Where: an: appellant”: fails to | | 
specify. any. error. made. 
Administrative : 
» Law Judge in his findings: ~ 
conclusions" ‘of - 
~ law, or order; cand, upon = 
:: review of the record, the 
» Board finds .substantial 
evidence. to support such 
. findings, the: decision:and. >. 
. order of the: Administra- 
~~ tive. Law: Judge 1 will. be 
a | 268 
Where: the. whereabouts: of the * 
* natural guardian of infant 
sor minor ‘children: is not — 
Oe itis’ not’ error | 
_ “prejudicial to the. rights - 
_..of--the minor» children 
who are potential ‘heirs; 
2. for the Judge.to appoint. 30 | 
an: individual. to.-repre- - — 
sent them as guardian ad ° 
litem, though he may also. _ 
. be a potential heirs... . 
- The burden is‘on the: appellant Oe Exe 
» to: “establish that’ ‘the | 
“Tights of ‘the minor chil- 
-...dren. have been’ affected _ 
during the ‘proceedings’. 
because of such Seppe | 
eG AR 
- 130. 3° Administrative law | 
Judge, as Trier: of: Facts... 
» When the views of witnesses a are 
Pees the findings» 
‘Administrative Sree 
Law Judge, as the- ‘Trier. 
s JOE Facts and as one who : 


of” the: 


shad’ ‘the. opportunity “to 


» Page 


“observe. the: _ Witnesses, . 


4 .shall.. hee given - | Lane = 
ie aot eee seas - 407, 556 


“INDIAN PRORATE—Continved | ies 


a | ATTORNEYS AT LAW, 


140, 29 Fees © ep Ale Biss 


Claim: for. beet fees. “for. 


“ gervices. rendered. on. an = ” 


| “appeal. is: not. Q. proper. 
Lf charge .or tax as. ‘costs of 
_ the administration of an. 


‘estate eo ce see 


BOARD OF INDIAN APPEALS | 
145.0 — Generally 


Under the delegations - “of au. ce 8 


| thority by the. ‘Secretary 
+ tothe. Board, of «Indian :. 


» Appeals. in, 43,.CFR. 4.1, o 


She the Board has. authority. 
and jurisdiction. to correct: 


or modify. : prior . Senre- ; 


| f -tarial.. orders’: issued .. 
«probate. : of. ‘Indian. ea 
estates in... caccord with © 


> othe. statutes, court. de-- 


., Cisions:and a. showing of 


= ; __ later-discovered ; f acts... 


7 | CLAIM, AGAINST. ESTATE. 
165. 0. Generally’. 

oe pone which was nee sfiladi.é 
% within the '‘timé tequired 


by: the: regulations: can= 0. d 
“B71 


“not be allowed 2. nen a 
‘Under the ‘Act of: June 5. “1910, 


ae as amended, providing for a 


: os of deceased Indians who : 
~ “pave left’ ‘trust (or re- 
“stricted estates, the Secre- « 


“tary of. the Interior ‘has . 


“implied authority to allow: : . 


“all just. claims against 


such estates... 2020S. 3 


‘Under the Act of Nov. 24, 1942, 
in ‘providing for the dis 


vices 


., position Of . trust. or.re- = 


: __ Strieted. estates of Indians * 
dying intestate’ without _ 
heirs, the Secretary . of 
“the Interior has express _ 
" authority. to ‘allow: such 
_ just. claims. against such 


4 .. as 
Meme 


estates prior to such allot-_ 


va ments: escheating to the 


JINDEX-DIGE Sr 


Page . 


an | 


™ | 


INDIAN | PROBATE—Continued - 
CLAIM. AGAINST ESTATE—Con, 
a 19g. il ‘Secured Claim © 


- Of his security, enjoys & 


~-ereditors.2..- Rime nts amen 
between the borrower ‘and 


property: which is. secur- 


Gift Deed:should pass: to 
- existing: encumbrance... ? 


165. 15 . Timely: Filing . 


165.15.1 By. Other Than, U. S, 
Agency — . 


“DIVORCE 


. 205. 1 ‘Indian: Castor 
205:1.0: Generally’ - 


_.. geparation,. plus. an. in- 


- ee that. the separation shall 


solves a ceremonial mar- 


| , “custom marriage.-2..--- 
| Before an. intention. on the part 


<.! convincing ; evidence.. be- 





In the: absence of any agreement — 


the donee subject. to. the © 


A divorce: in- accordance with 7 
. Indian! custom’ may* “be. - 
accomplished unilaterally — 
by either’of.the parties to 
-a marriage. The fact of a 


: -marriage.2-_ 22222 oe a 
An Indian: custom: divorce dig- ; 


of at least one of the — 

- parties that the separation | 

_ -oghall bé: permanent can be — 
inferred, the: basis: for it 

1 moust- be:.established. by» 


_-Page ii 


re secured creditor, to the extent aoe 


“apHonty over the unse- - 
cured’ claims of general a 


227 ; 3 


lender. to the: contrary, sages 
Tty-for a. loan which sub=.2 2° 


= ecient: is. conveyed -by 


227° 


ee A claim of: a ‘aditod filed: wiker a 
 -¢he- date: ‘of. the: hearing: aged wee 
must be @ rejéeteds t= Jy 


— : 


tention onthe part of:atis a ’ 
‘least one: of the parties — 


-. bepermanent, established 
by competent eviderice is 
. sufficiént:.to. terminate: oe 


“LIT 


_tiage:as, well as.an Indian . =: 


177 


cause public policy favors. _ 
“the” continuity of the — 
matrimonial l relationship : 


Vee 


me EVIDENCE etree d 
225.0 - ‘Generally 


2 . The. findings of an examiner. eb: 


inheritance: will not be ~ eG 


set aside” when -the find- 
_.\ ings -are supported by ~ 


substantial. evidence. ad- os 
a Probate. °° | 
42. 


- duced: at. 


7 -Heoting-—-.ee2se 


GUARDIAN AD ‘LITEM. 
245. 0. Generally. 


It a the duty of: an “hen a 


_- trative ‘Law. Judge to. pro- 


tect: the ‘interest. of an - . 


infant -party to a pro-' 
gore eas : 
~ 245,1 For Whom APS an | 


_ pointed | | 
245.10 - Generally. 


aOR notice to minor. » ehildren 
- appears where notice has» fs 
. been given as. required 1c ane . 


_ duly ‘promulgated* ‘rules 


7 and. regiations, and. the: © 


= individual ‘appointed . bye. 8 oo 
. the: Administrative. Law | 


Judge: ‘appeared. at the. - 
hearing -and was present ~ 


2 at ails y Step of the hear- 


e. 143 i 7 
| Bailure to pepornt a. sonia ad ce | 


“litem for. minors in-pro-.— . 
- bate proceedings violates . 


the: provisions + of 43. CFR : ie 
-- _° 256 
INDIAN REORGANTZANION A ACE. 


aoe JUNE ‘18, 193% 


_ 270. 1. Construction, of Bec eA : 


tion 4. 
| The Indian Reorganisation Act 


_ recognizes: two. classes of 7. 
persons” who may take _ 
au testator’s lands by. devise, Pe 
that is, any: member. of he 

., Se tie: tribe’ having jurisdic-. 
_. tion over ‘such lands and 
- “the: legal heirs ‘of ‘the. 


143. : si 





_INDEX-DIGE ST 


INDIAN PROBATE Continued oe een : INDIAN PROBATE —Continued 


MARRIAGE | | 
325.3 ‘Indian ‘Custom: 3 
825. 3.0 - Generally _. 


ee ize 
ih the. absence of controlling fede 


- eral legislation or formal — | | 


= : tribal action, . marriages: 


= of Indians living in tribal a 


' relation | may be con- 


tracted and dissolved “in 7 : | 
 gecordance © with. Indian eo 


_ REC ONSIDERATION 
365. 0. Generally ~ 


a 


“Tneian’ probate fee pone do... . 


not: contain © any ‘provi-+ 


a been finally” ‘determined 


“gions for reconsideration _ 
OF a matter: ‘which has 


pe by ‘the Secretary’ ‘of ‘the. A . 
Interior, yet he has the .- 


a inherent power toreopen 
-- and: review ‘ administra-— 
é © tive. determinations when. 
- -gsome- new: factors: guch as* | 


ces newly discovered: evidence’. ice 


870.0 Generally 


or fraud are involved_.- 2 299 


7 - REHEARING. 


rs request for a. rehearing eee - 


on evidence ; which - fails 


» effentively to controvert ; 

~ the basis. for the initial | 

decision in the matter, 
~ will be rejected... . 


“$70. - ‘Pleading, es ‘Timely. 


. Filing © 


5 submits no new evidence 
and alleges no. additional. - 
grounds for. reconsidera-~ 
tion than was presented: 
at an earlier appeal fora _ 

__Tebearing, will be denied_. 


ae petition for rehearing based - | 


A. petition for relieating | ‘filed wee 


with. an . “Administrative ey 


a Taw J udge. Was. properly 
* denied ‘by | 
a where the: “petition Was 


the | J udge | 


Dot filed within the period | 


“presctibed by the appli- 


ai cable regulations —.---. 


INDIAN PROBATE—Continned eo 8 . 
' REHEARING—Continued | ae 
370.1 
 Filing—Continued . 


‘Pleading, 


“Timely 3 _.¢ 
Page -| - 


“INDEX-DIGUST 


_ Where »the Nez Perce. Tribe has . / 
indicated: Lis ‘intent - toe 


“take the-interests-of the. _ 


7 heirs wKo are not enrolled -~ 


~ 


“sin. that Tribe, - a, 
-vauthority of the Act of 


_» September /29,. 1972' (86 


> State 744), the order. de- = | <2 


under.’ 5 


Ae termining the. heirs. of the — 
‘ decedent: dees not ter-— 


-. ominate: 


“probate under  — 


~ said: Act, further proceed-. 


of ings: ‘being: Mecessary ‘for: Ms 


+ determination of the fair 
market. value; and: when 


~ for Jack .of such: further . ~- 


-> proceedings, the time for” 
“ filing ‘a petition for: -re- 
hearing ‘does: not: begin .~ 
“to run upon: entry of said: 
order. except as to those 

. . issues of :heirship and the 

- Jike decided in: the order . 


2 determining heirs. Somes. 


REOPENING | 
875. O- Generally . 
Under the delegations. of au- 


‘thority by. the Secretary 


to. the Board of Indian 


_ Appeals . in 438 CFR 41, 
‘the Board has authority. 

. and jurisdiction to.cor- .. 
 rech.or, anadify: prior.& Sée- 
a " rétarial orders ‘issued~in’. 
‘probate of. Indian -trust 

_ estates in. accord. with _ 
7 the’ statutes, court de- | 
-. ‘gisions and a showing of 


7 _ later-discovered facts..--. 


| Although. the superintendent of | 
. an Indian. agency. has no. | 


Interest in the outcome 
he is a:,proper-official, = = 


| oe the Bureau. of Indian’ | 
'..., Affairs to jfile a petition — 
for’ reopening,” dander the | 


oe authority of 43. -CFR ; 
ee ae . PAD nn annie menos - 


660. 
“mistake, 


OB ap el 
ae | . Teview | 


“INDIAN PROBATE—Continued 
REOPENING—Continued : 
875.1 Waiver” — of 
Limitation’ . 
| Petition to reopen fled iors. a 
: » than. three. years. after. 
_ : the: final determination 
a) Ee heirs will not. ‘be © | - 
> granted unless there is 
compelling proof thatthe 
nae delay. was not: ‘occasioned eee 
_ “by the lack of diligence. — . 
on the part’ of. the: peti- “ 
7 _ tioning: ‘pattyesus+~3-- | 
Tt is in the public interest to > 
_ require Indian Probate 
“edie tobe con- . - 
—. gludéd:-within: some rea~. 
sonable time in order that _ 
-- property rights of: heirs — 
' - and: devisees in. trust. al- 
he - Jotments be stabilized __. 
A penton: to reopen, filed: more.” 
than three years after the 
original.’ order, 
“ granted where it isshown - 
~-that'a minor child of the . - 
deceased: either through 
-aeeident, or | 
fraud was not represented - 
at the hearing and as a 
result’. thereof was not 
. ineluded-as an-heirin.the.. 
original order 22-2 2k 256 | 
“An. ‘Administrative Law. Judge. 7 


“Time, ee oe 
Page 


42. 


will be a 


is. without - power to.re- ; : 


 @pen 4 case after. the. 
passage: (of. .three years = 
from the-date the Judge. 
enters his order; but the 
Seeretaryisnot.bound by 
_ ,: the limitations. of 43° 
: CFR4.242andhehasthe ~- 
pena ait ey: time to 
baud aera ae 
7 | ~ B06 
| ‘To avoid: perpetuating amani- 
fest injustice, a petition 
‘toreopen-filed more than. = © 
_ three years-after the final... 
..determination of the heirs _ 
Will .be. granted: where. 


306 : - _ os ’ sommpelling Bs 3S: oe 7 - 


860 


INDIAN PROBATE—Continved | a ; 
; ‘REOPENING—Continued | ae 
Se B71 * 

| _Limitation— Continued 
that the delay. was ae a 
_ occasioned by the Jack of i 
diligence .on. the: part. of — 
. the petitioning: party---. 


‘Waiver .. ‘of 


"Where it becomes necessary, the 


~ Secretary in. the. exercise ee 
OF the- discretion reserved. fe 
in 43° CFR: 4,242(h) may 
ay authorize the reopening of © 
an Indian probate. closed 
... for more than. three. years.) - 
sand direct-the conduct of 
further proceedings neces- 
. sary, to the-correction of «| 
. an. apparent error in. the © - 
pee et _ original: probate....-..-- 
“Where it -becomes-necessary,.the 
".. ._Seeretary.in- the exercise 
-.«- of the diseretion. reserved; A 
“in. 43 CFR 4.5: and » 43 
Wt CFR 4.242 th), may:.au- 


_. -thorize or. direct..reopen- 


‘ing of:an Indian..probate 


_ P 4 closed for less: than-three 


./years: for. further. pro- | > 

| ceedings: necessary: to. the 
~ possible correction ofan: 7 
-error..or omission ‘in. the Pm 
_ original PEODAtR a ied— 19 


SECRETARY'S. AUTHORITY -: 
8810. Generally” 


A preven -in--a- will exetuted. : 
oan to 25 USC. 
$373 ..1970) requiring ~ | 
. sale of land intérests‘held . , 
- dntrust-is:to be carried 
“out by the Secretaryin | 
-. -those situations. where a _ } 
yefusal to-do 80 would: be. 
‘an arbitrary or capricious | | 
” <“pbuse of discretion by the 
“- Seeretary. within the‘rule’ 
“of LTooaknippah- (Goombi): 
gs Hickel,- 397: U.S. 598, 


90 Sup. Ct: 1316 (1970) - 


The: ‘Seoretary of the® Intérior _ | 
‘it thé absence'of specific =~ 
-legislation;: has ‘exclusive ~ | 
| “sfuitedtetion: to determine - 


Time: 


“INDEX-DIGEST. 
“Page ; 
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Whore 


INDIAN PROBATE—Continued ° 
SECRETARY'S: AUTHORITY—Con, 
» 381.02 “Generally—Continued Page ; 
“the | heirs” of. ‘an” aoe 
IW ho dies intestate before: !/ 
« the expiration-of the trust _ 
|  caaee of. tbe: eee Pete a, 
= 17 


Tndian 


it becomes . nepensery. 
: the’ Secretary in the exer- ~ 
a See: ‘of his‘: 
+ sauthority! reserved. jn 43. 
ORR 4.5," may « assume 
_-woriginal jurisdiction: Of a 
“pending Indian« probate, . 
ee aan GE no: : “tegulations 
- Grelative: to: procedures: are“. - 
“i: effective ,at.the time,.he 
ooomay: remand the,-case’to ~ 
+; ams? administrative. 

«Judge with directions gov~ 
coming: further -or,,addi- 

tional. proceedings: =.-- 
“Where it becomes necessary, the 
o¢ Secretary in: the. exercise 
-.cof:the discretion reserved . _ 
consim 48: CFR 4.5'andi43.._ 
, CFR:A, 242(h) y.. may. ‘au- 


supervisory | 


law: 


505 


thorize or direct reopens:.- 
ing of an Indian. probate oe 


* assume 


ite J oe 


“' ate réguldtiins, and‘he _ 
oA ‘may’ remand the case to 
tan Administrative _ > 
Judge for’ further ‘pro 
ceedings. ae Stes 


“Law 


in “the. 


a closed for less ‘than: three- i | 
*'years for furthe? proceed*" ~ 

ee oh ‘ings’ necessary to: thie’ Pos- 

“gible - ‘correction ” ‘of “an. 
<verror or! omission ‘in’ “the | 

original ‘probate: 2----_- : 
Where it becomes. necessary, the | 

af “Secretary.” may, a | 
““exercisé. of , bis ‘supervi- eee: 

aqe “'gory. authority reserved i in - 

ose ‘CFR’ 4.5, 

: original, jurisdiction” of a. 

| “pending” Tadian probate, 1s 


= gmission’: “which - ‘ocourred ae 
aftér. the enactment of a 

"statute and “prior tothe 
a ~ publication’ of: appropri- a 


“INDIAN FuonarE—continuet 


STATE LAW . | 
390. O° Generally. 


as Montana statute, R. LC. M. 


dian 
Estates eda : 

 390:1.0° “Generally oe . me 

The, Department is. reduired ne a 

apply the laws of state in 

: allotment: is 

iin: . determining | 


“1947, | § ‘91-404, pertain. 
ing to inheritance to ‘and — 


from. illegitiniate children, 


-a father’ may not ‘inherit ae 

” ‘Mgom his illegitimate ‘child - 

gale the father, ae: 
“after marrying: the: moth- _ Pe 
ery: has: adopted the: ‘ille- —_ 
into- his” “own a 


“unless 


» Bititiate 


“atte marrying the sibvther ia 
BC~ 


“Sof | the illegitimate;* 


knowledges his paternity. 


'§90.1. Applicability to. ‘Ins _ 
“Intestate ~ 


Probate, ” 


rt eee ‘ x 





e which the : 
. located. 
the heirs. of. deceased .al- 


- lottees ae. ners er 
890, 2 ‘Applicability to.’ ‘In 


dian: Pro bate, Yestate: 


A ptovision: ina’ will ‘edbctited Ta 
“pursuant. to 25-U.S.C. 0 
P8783 (1970) * appointing Sota 
“ an’ executor ‘shall: not be — 
“approved | ‘insofar’ as" ate 2 

- would -be' effective: upon. — 

: - property “held in’ trust, | 

: but as.to° such: property, a 
the duties: and directions — 


wy 


mee 


“given: by the testator’ to 


| the executor may. ‘be Car- 
Bist gi ied out by the'Seeretary 
to avoid. a defeat of the ic: 
“-testator’ ‘sintent,.provided...., 

that the Secretary’ s;funes 5 

tion isin. no: way: subject’ aoty 
to, the. provisions ‘or:Te- | 
‘quirements of; any. state — 
“court: or. statute, ‘limiting. _ 
. or: regulating the, power 
zi ee authority. of..a: per=_ 

‘sonal representatives:s.. 


‘IN DEX-DIGE ST 


oe INDIAN PRORATE—Continued 





ee intestate,- 


- STATE LAW—Continued ‘ 
390.2 Applicability ta: Ine 
dian Probaté, Testate—Con: ° 
A state law. which provides. that... 
_ a‘child-who is not-named - 
or provided for.in-the will. _ 
_. of his. parent’ shall. take - 
“> as .if the, testator..died 
is not. appli- 7 
_, cable to: ‘Indian wills. es 
A state. law. ptoviding . that a. 
-; child shall-take as.if the 
«parent ,died. intestate: if 
. the child:is not: named:or  . 
_.provided: for:.in his-will 
~ does not apply to Indian, 7 
wills executed pursuant a 
tg 25.0.8. C. § 373- pocacs = ,§13, 
“TRUST PROPERTY oe : a 
415. Q Generally. 


Following the: doctrine: nee equite- | 
oo ee LG conversion, “BPYOVi- 
‘pgion: im. a ,will executed 
»| pursuant: jto»:25.. | 
FP §8738 5: (L970) © 
-»-isale of land interests held 
cin trust with-the proceeds | ve 
+ ta:be distributed, has: the”. 
3 effect: : :0f changing’: the. 
. -..-dnterests in -the. affected 
_ -*property: from: land:*to . - 
_ | «,personalty requiting that 
onathe land: if. unsold -or: the | 
- iv proceeds of ‘sale, be:.dis- | Q, 
| a peated as: Danas s 
7 WILLS : ‘ be CGB 
deed’ _Applcabiity6 ot tStite ee 
, Tawi so Ai 
= Limitatiéns _presihibied by state 


S.C. 


= ae 


“aw Have: no ‘bearing on 


srequiring - 


Page 


613. | 


_ . “tHe validity of wills made ae : 
“<< by Indians-in: disposing of oe ee 
trust. “allotments ors res 
4 -gtricted. personal: proper- 
ts -by, unless.such. provisions — 
yy a ave: been adopted: inthe 
Bites ~. regulations - promulgated , 
“py thé Secretary of the — 
be Interior respecting Indian 7 


“INDIAN PROBATE—Continued | 
" WILLS—C ontinued' . 


“A254 Applicability of State 
Law—Continied®: ee 


‘INDEX-DIGEST 


“Page - 


Indian probate proceedings in. ~~ a 


‘involve’ 


| considerations 
which go beyond thecon- 
ventional issues of astate.. | 
probate’ proceeding and - 
“evidence may be ad- 
_ mitted in’an Indian pro- 
* bate , “proceeding which _ 
«would not® be relevant to = 
| Ce probate ofa will'in a 
. state proceeding." =. 2. 
425, 28° ‘Testamentary Ca- | 
~ pacity ae: <2 . 
- 425,28.0 Generally. : . 
Where a will, tational on 1 its face, cue. SE 
Se a" ds ‘shown. to have. been © 
executed in- legal form, | 
the law presumes. the. ©. 
| testamentary. capacity of 


- the testator, that the will 


3 speaks ‘his wishes, and in. — 
order to ‘overcome such - 


~ will, the evidence must-be- 


cogent: ‘and’ con~_ 


oe clear, | 
3 ; oe At the time:the | 
willis executed the |. 


a testator” tiwly: have suf- | 


sae ficient mind and memory. 


capacity . 


to understand the trans- - 
_* action in which he isthen. 
’ engaged, to comprehend = 
..generally the nature. and et ae 
: extent. of the: .property ~~ 
‘constitutes » chis - 
we S estate: aid. of which. he. dig +7 
contemplating ie 
- tion, and to. recollect me | 
+ OD] ects of his phat a 
‘Testamentary } 
a question. of | fact . ne te : 
#5 determined upon. the evi< | * 
~-dence: in: ‘the individual . 
tase. ° No general rule can 
be devised which would — 
| | i be: a. satisfactory. standard oo 
ae for the determination of ae 
a the: issue in. all cases. - =~ 


_disposi- -. | 


| 556. i 


x ans INDIAN PROBATE—Continued | 


i WILLS—Continued 


Se 


425.28,1 Alcohol. - 


“Page a 


Evidence that. decedent. was. oe z 


chronic. | 
-:, fails to _ establish | _ that: 
. decedent. ..-had - 


alcoholic, Poe 


but. 


‘suffered 


A - damage 1 to. his brain to the - - 


+ degree that. his memory. | 
“or ability to reason was) 
affected, or which fails to 

establish that. he was.in= 

... toxicated. at. the. time. of >. 

-. executing his will, is ‘in- 7 2 
sufficient: to rebut: the 
__. testimony: of attesting os 
Witnesses, concerning the 

oy testamentary capacity of : 

the deceased... SSocaae Lie,’ 


- 2 495, 30. Undue Influence. 


. 657 7 oY 


425,90.2 Failure to ‘Establish, Op- ope 
Portunity 


; Undue ‘influence - is not stiown 4 ; ae" 
“when the“ mere oppor~ ey 


tunity ‘existed for. 


YAKIMA TRIBES. 


435.0. Generally . 


exercise ‘of influence ‘upon 
"the ee ees 


| Under the ‘Act of Decenabes Si, 


©1970 (84 Stat. 1874); 25. 
U.S.C. § 607, it is neces- 


ae a sary that an administra~ 


_.:tive law judge shall make 
a finding as to the right © © - 
Of the Yakima Tribe to 
+. take. the. interest of. an 
’. heir or devisee and alsoa . |. 
. :finding, «after : -appraisal; mena 


“ee of the fair: ‘market. value. es 


(See also Indien Probate. )- 
GENERALLY - "a 


Ordinances 0 or sescliitignd Bae 6 

- -~under a popular referen~ 
dum of the general mem- 
Pp. - bership - of: the tribe. Can 
ae not override, supplant, or. 
compromise: 
|. contained in a: tribe's. con=' 
_.. stitution and charter__-. 


: of the interest. which the © es 
Tribe elects to take. -=.- 


197 | INDIAN TRIBES - a 


«restraints dee 


6B8:. 


-INDEX-DIGEST : ie 22 — - 
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INDIAN TRIBES—Continuéd rete MILISITES—Continued . Pago | 
ORGANIZED TRIBES wee Boge ; "GENERALLY—Continued - Mieke 3 
| . “Ordinances: Or: resolutions aed: doo ice ay of :certain, lands: ‘from. 3 
under. 2. popular. referen- aoe o withdrawal,. and: the: re- 
dum of the general mem- - linquishment and amend- _ 
roe bership. of, the. tribe can- > ment ‘of. millsite:-claims. 
. not. override, supplant, eur to conform to:..the’ new. 
OF. compromise restraints = _ boundary of the with- . 
| Bees inatribe’scon- . |. drawal, did-not. bind ‘the —- 
“stitution and charter_..- 281 4” - United: a under,any = 
LIEU ‘SELECTIONS | reas a | Pe contract -estoppel > 
apne acceptance: By” ar ‘State ‘of ic ; "theory from ¢ ever contest- . 
other landsin liew of lands. - ae ing the amended, millsite pages 
= Lyin; g within the meander si oS claims to determine their - 
tine of a ‘nonnavigable oe - validity.-The .Depart-. are 
Ses djacent™ ‘to the ment of the: Interior: has AN gt 
| ‘ amraite qe ‘uplan a. “school 7 a . authority to contest mill-. Thee 
“section, was, a relinquish- : _ gite:-claims even: in. the © 
“ment of any’ ‘interést’-in | Ree cae of anpafent, a> PA. 
“3 the adjacent: land ‘under- om plication: .2--ans ser =—- (262 - 
: ‘lying’ the lake as. an in- he fling: ae withdrawal ap 
aident. 6s. the: grant’ of «plication, by the National 
“the school “ section “and peas DerVICe Reategates 
precludés: assertion of a =‘ aia waghierl Tung O- | 
States Sign. to eno cation, and in a ‘contest . 
ia ds - ae 8300 against. millsites ‘within. igs 
ew a ee < _ the segregated. area, Te~ . 
MATERIALS ACT | | qitites a claimant to: show 
One whose. ‘only. ‘interest: derives | .. that millsite . claims” are 
from: the: fact: that: che is © ~ valid as of the application 
the’ holder. of a: “special . si date i272 pee Ms eae | 
“use. permit issued under | After the Government has made. | 
--. the Materials Act. has x ‘prima facie” case of 
“only those tights - de- invalidity, “a millsite: 
scribed. in the permit, 73 _ claimant has the burden oe ade 
and land. covered by such | oF establishing the valid- 
- permit is subject to loca- : ity of his claim by, a, | pre- 
tion -under, the . mining. “ponderance © of. 7 the a 
‘laws. The permittee ace °°. evideucel: 2220 es 263 
quires © ‘Do? rights « -under : An _ Oblerive: ‘standard of: ae ee 
or the mining laws by: virtue | _“sonableness:, will be s-ap- 
“4 “Of ‘his: permit: and scannot De a plied * : bo, determine | 7 
. apply for a. patent, tO thee 2 Tie, “y *pivhether Bi “¢nillsite.- claims 
~ Jand’ encompassed’ by. high". a AG is invalid because. of the - 
ae permit. <1. 2478 Sart, -nonuse of a ‘mill structure. 3 
oo er ae ee ue ee ‘which. had’ been used’ in 
| MILISITES . ah ae ee ai fe at = tie past.) 263 
“(See ‘also’ ‘Mining! Claims, : 65 Where: a.mill had-not been: used. 
_ GENERALLY _ for more: than: a decade 


_ _ Negotiations “peewean’ “the: ee oS ee prior to a withdrawal. Ap wa 


(tional Park Service. and: - 
a ‘millsite | Claimant. Tee. 
; sulting ‘in a. testoration - 





| te plication, . the. mill: was 
‘then. not’: operable. with-. 0 
: out: more than, nominal. lee 


864 a : “INDEX-DIGEST. 


‘MrErstTEs—continued . 
_ GENERALLY—C ontifiued- 


MILLSITES-—-Continued 


- PATENTS: "Pago, 


| ~ startup costs,. the: sources 


of ore for. mill feed were . 
questionable,’ anda pro- 
posed. mining and milling - = 
soperation was economi- °. 
‘cally infeasible, the nonuse 


“of the mill-was more than 


--a reasonable interruption 

' in. a-:milling operation, ~ 

anda millsite:claim con- 
taining the mill structure 


will: be-declared invalid 
-undéreither clause'of the: sf 


vappallsite daw2s oases 3 


A millsite that i is not being-used, 


~- and: ' which ‘contains: “no 


“s improvements: or other 


. evidence - of . 00d 
“occupation, — 
: declared: invalid; Nor: ‘can 


Tt be’ validated on an:éx- 


| . -péctation ‘of future: ees 


“ISSUANCE | REO La | 
‘Section 12 ‘of the. ‘Act oF “August ar 


faith — 
is: properly: iE: 


22... 1972, ‘86. Stat. "612, te 
“revoked the authority. of : 
“ the Secretary. of the In- 


* terior to: issue ‘patents | for ae 


- locations... -and claims: “in 


_ the, “Sawtooth. National 


_ Recreation. Area, _ Valid ae 


_ millsite., claims, ‘situated ie 


_ within, the recreation area | 
may. not 20. to. patent, : 
~ but such result, does. not . 
- prevent, or: interfere swith, 
| ae full: -exercise :.of..-a es 
! ‘claimatit’s | tight . toefur- ae 


it ther. work: ‘and dévelop his 


“Valid | millsite claims sub _ 
7 ject. to compliance, with 
the rules and. regulations a 


covering federal: land On. 
“'whidh » sucht: claims - ‘are 


“located ine begs s Sa 


{ Ni: a 


oi | 





"Section 12 of the ‘Ket of aaguat 


991972, 86 Stat. 612, 


fas revokéd the. ‘authority: of | 
“the Secretary of the In— 
‘terior to issue patents for- 
“locations and claims in, . 


-* {he Sawtooth National 
_ ~*Reeveation ‘Area. Valid a 
_ millsite claims. situated: 2 2 

within the recreation area, 


7 may not goto patent, but. o 


oe such, result does not. pre- 


ant’s 


2 “went. c or interfere. with. the 
full exercise of a claim- 
right. to. ; further nee. 


_ work . and. develop. his _ 

_ valid millsite: Claims. ‘sub- ae 
_dect. $0. compliance. with ~ 
the rules and regulations ee 


| covering. federal land. on . - 
a ei such | claims . are, Se 


ate 


“MINERAL. LANDS 


GENERALLY ers ee ae | 
“Land. ke ‘might: be esl oe A 

- _character - may he! 
* golebted’ for a. private “exe ae 
_ change under sec. 8(b). of o% 
the ‘Taylor, Grazing “Act, 4 
~§815e(b) 


. me 


“offered. lands. 


43° USC. 


7 “97 0), without’ B mineral a 
a "Feservation, if. ‘the public 


intérest, is served ‘and. the 


oi values * ‘of.’ ‘the’ “geléctéd. 
“ands ‘are not less than the Sie 


“against | ‘such an excliange 


“is, properly ‘denied ‘where. 
“no conflicting right to the re ae 
188. | 


| “selected! Jand i is. shown-_ cS 


Pepi e2) 


“MINERAL RESERVATION. | a ie : 
“Since ‘one who. locates. a: ‘mining: a 


claim | 


On. 


‘AL protest _ 


-stock-raising . anes. | 
homestead lands implies “~~ ~°* 


x that he: intends to reenter’ . ee —e 
= mee the land. and that: he , rane et 


pie 
eee 


te ete 


Pa Pee 


: ee Selma ot 
PONE ody, seanlecal 


des beg Coe ee eS 
= 
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= Sapper LANDS—Continued: we 
MINERAL RESERVATION—Con., “Page -, 
thereon, he igno longer a.) 
: prospector,» -within. the — ae 
| purview: .of:. the: Stock- <P igh” 


Dee raising. Homestead | Pc 
eo and in. the absence of.con- ee 
. sent of; or an.agreement’: — 
«with, . the entryman Or: 
| surface. owner, ‘themineral | 
 : claimant’ is required. to. 
.s post'a, good and sufficient 
. bond to. assure compensa- 


tory. ‘protection: to... the 
surface owner = ..-- sine 
“Land. which might: be aaah in| 


+o ¢haracter: may-beselected _ 
. for a: private exchange’. 


- under sec.. 


-8(b): cof. ‘thes : 


S Taylor: Grazing. ‘Act; 43° - 


en Coy ere 


§ 345¢(b)..€1970), 


co without a mineral reser- 
_~ wation,-if the public inter- -_ 

©. .Sest' is “served. and. the 
-*-values. of. the: selected — 


tt 


‘lands: are not. less: than Se 
“the ‘offered: ‘lands. A: pro- 


oe test. against: ‘such’ ‘an ex~ .. 
Pa change i is sproperly. denied — 
. . » swhereno: conflicting right 


Pag to the: bates land: ‘Is . Sete § 
ay . 188) 


a ‘shown. ee ee 3 eee ii a L ab a 


MIN ERAL LEASING ACT FOR 
ACQUIRED. LANDS © 


GENERALE 


. 
Bret gg ea we 
, ted PEE BL 


ohare the “United ‘States: -gwns - 
£00. percent: ; of., the: gas). 3 
| “sand: 50: ‘percent: of theoil => 
| 7 ae “tract bus ere: | Z 


he ‘Tease ‘On, stich ‘Ignd 


. will ‘be. cased . ‘on. the - | 
ores larger. fractional, interest : 
‘vowned: -by:s ther United 


States): 


i 


a ; ” rad sect ae cfs : 
Nv Ped ea en cept e  Begeayg oe, Be tae 
ee ernie ed Lee iS i : 


-anid: not: oni can - , 
“average: OF the separate - 
{fhactional interests. sooas os 2 


139. | 


~-970y, ° 
. “used ~ for” building, for -— 
 ?- structural work. and for... 
- other ‘similar commercial. 
purposes, but land chiefly 
_‘‘valuable for the’ supply | 
| of stone: to bes manu- 
| a factured into artifacts: Goo 
not’ chieflyvaluable ‘for ~ 
a “‘buildiiig’ stone: under irae ae 
me, 59°. 





‘MINING CLAIMS 
GENERALLY Be nde - 
| The Act. of fae - 1892, oT - 
~ Stat, 348, 30 U.S.C. §161 
oa (1970), authorizes the en- 
try. of lands chiefly valu- 
able. for building | stone 
under the provisions. of 
law in relation to placer 
: "mineral: claims, and such. 
entry may be made re-) 
ec _ gardless of the form in. 
ae which the deposits | are 


“Building ‘stone, chiefly Jaluable | 
ee for. ‘Building stone me a 2 
in the ‘Act. of Aug. 4, — 

” 1892,.°30. U.S.C. Fis ee 

‘stone 9° 


‘includes’ * 


‘The igalé of. petmtis toi ce? 
“hounds: to collect stones 
z: oo “elaimedt pues is: not 7 


ar te 


<BR 5 


oat » the: meaning: of the: mine 
ding: ‘laws: ‘income: from: the — 
gale of! such: permits: an- 
smote! ‘properly: be .considy 23. 
sleréd : ini :determining. dfia | 
Seen ‘OF a: meee ; 


pecde ls cath” 1, BB 
“The ‘holder: Ofer mining anne Pe age ae 


:-who' fails -to-file. notice. of | 
"has: adverse: claim: against: a8 


ae al ‘conflicting tmaineral ‘pat- : 
oa ent appli cation: in accord - 
oo “ance | with 30 v. 8: Or'§$290 
“1970),." may. “not. there- a 
after assert his claim’ as 


ree De ge pend 
er] :347 £ 
wre eae ee 


- MINING CLAIMS—Continited’ 
: ~ GENERALLY —Continued 


- Page 


a bar to the issuance oor 2 


~ the mineral ‘patent, but 

“he may assert his claim = 

cin a ‘protest against a. — 
nr ‘subsequent private ex- 


. change application for the — 


‘same conflicting lands_. - : 188 7: om 


A holder of a mining claim i is not oe 
— required. to institute ad-. 
verse.» “proceedings. pur- ~ = 


~suant, to 30 U.S.C. §§ 29 ae 7 
and 30 (1970), where. the::.; 


notice. of publication org 


7 : mineral “patent. applica-_ a - 
.; tion expressly _ excludes: 


the area. of the claim an * 7 


‘ , conflict... ps es as u a Howe. 


and: 


lected for a ‘private. Cx- - “i 


Act, 43.U.8.C. §815g(b) 
- (1970), without a mineral» 


which might be. mineral 7 
‘in, character. may ‘be se- | 


change. under sec. 8(b) ~ 
of the -Taylor.. Grazing : 


7 reservation, if the. public — 


os tse 


values ~ 


- interest is served:and the a2 a 
| -of:-the selected 
lands:are. not: less; than. the 


offered ': -lands.: AS “protest = 
- against. such .an. exchange — 
as. properly. denied. where > 


aoe no; conflicting right. to the © Es 
selected land'is shown... 


“One whose only interest. derives ve 
- from the fact that he is . 
the holder. of a. special Oe 
“use permit issued under — 


the. Materials 
v only: those: rights . 


hoe co ee 
dew eo] 


» seribed i in the! permit, and 3 
a  laind: covered; yby.such,per- 


omit: is: "Ribjeet: to. location : - _ 


. under the. mining. laws. 7 
The permittee acquires no — 


- rights under. the. mining ee 


laws by virtue. of his per- 
mit and. cannot apply for ape 


= patent. to. the. land en- 7 
ndiadtt " compassed by his permit. : 


ass | 
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‘MINING semicon e os 
- GENERALLY—Continued 


Where’ filing fees for adverse a 


ee tendered timely. to. the. 
appropriate - 


claims against “mineral . 


patent’ applications. are: a . 


-guch --office . -@r- 


“Burestl’ of <> 
| _ ‘Land Management office, a ee 
eronesuely. refuses to:Te> 


~ ceive such payment, and | iis 


accepts - payment there-— 


 *for one day later upon — 

“yecognition of its error, = 
. the ‘payment - may. Hel 2 *. | 
properly regarded ashav-- 


fing: been made as:of. the. ee 


date of tender thereof_.._ 


| ‘Technical deficiencies | 
“Qaanner. or ‘method. of the 
—° . ‘Jocation ‘and. recordation | 
are not: material: to the ~ 
~- assertion: ofa ¢laim. per-. 
fected. “pursuant to’ B.S. 
| :2382,- 380 U.S.C, : 


619° 
din. the. 


-§38 


ne (1970). ‘The provision: of- i ae 


fers. 


: an alternative to- 
- proving strict complianee | : 
2. with the. laws. applicable | 


ae to lode .and:.placer loca- os 


“oe tion, and,a,claimantun-— 
-- der: this ‘provision: is. mot 


‘required. to ‘produce Tec- ase 12 
ord évidence of. his. loca- be 


: es tion or to give any r eason “a S 
Sa OR not producing such’ 
evidence. ____ ee 


“636. 
It the claimants’ possess the. _ 


essential qualifications as as ae | 


| “occupied the land ‘and 


oe "discovered | a valuable de-— oe 


ae - sto: citizenship, and if they | Pe 
peacefully — entered. - ‘and. 


“posit: of ‘Common variety _ 


of minéralthereonvat’a = 
-time when. both the: land _ 


a an 


-.. and the mineral. were | 

>, Subject. to: appropriation eis 
ee _ under. the. mining: laws, a 

and if | ‘they thereafter — 


remained in peaceful, CX 
elusive” possession and te 


867. 
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| MINING CLAIMS—Continued - MINING CLAIMS—Continued 


“under: the -mining laws 


since. the Act of July: 23, 


~ 1955; .or is: still locatable 


--as an uncommon variety, | 
depends on whether it has 


- 572--867—15—_18 





A deposit of sand and: gravel ‘ 


used for “ordinary: _pur- 


“poses may be’ considered - 
an uncommon variety of — 
‘such material: ‘only: ‘if the » 


| GENERALLY—Continued . Page - COMMON VARIETIES OF MIN- 
openly worked the claim . | _ERALS—Continued eae OS. s 
for the period prescribed - Generally—Continued — . nee: 
by the state statute. of ‘a unique property giving. — 
limitations for mining it a special and > distinct 
claims, and expended at. AVAlUE sea cees Soee a 2s «AT. 
least the minimum To determine whether a deposit “s 
7 : amount of. Money. pre- . . of building - stone is a. 
“scribed: by law in the ~ | ~ common or uncommon 
3 improvement. of the variety, there must be a . 
claim, all such’ actions ' comparison of the deposit — 
~ having been accomplished | with other deposits: of . 
. prior to. July | 23; 1955, . similar stone in order to 
. they have thereby estab-. ascertain whether the de- 
lished their right to re- “posit has a property giv- 
ae ‘ celve” a patent pursuant - ing it a distinct. and » . 
to 80 U.S.C. § 38 (1970) » special value. The value _ 
_ notwithstanding their | may be for some use to. 
‘failure to file a location _ which ordinary. varieties — 
_notice initially and de- - of building stone cannot 
spite their error’in sub- | be put, or it may be for 
. sequently locating and _ ‘uses to which ordinary | 
: recording their claim un- ‘varieties: ‘of building stone : 
4.4, peer the statute pertaining can be or are put; ‘however, 
HG. lode ‘locations rather -_ in the latter case, the de-- 
than properly under the oP posit must. have some 
: placer mining lowes. ccus “686. ) 4.7 ™ distinct and special value - 
COMMON VARIETIES OF MINERALS |... for such use. Special and | 
Generally — | distinct value may be.” - 
Without nee that. dienes | mets BAe - pe 
: “similar to-those found in — -.. parison with other stones, ca 
serene abundance ee ‘ | but higher market value 
‘ ass nee B DEODELUY: 7 is. not the exclusive way 
ee pees : ‘of. providing... that’ the 
Poochesapeis sagen oo 
Gite coe 5 page | es and special value. It is 
: Longer — ee possible shes pease eco- 
ne Homi value of the stone 
‘that sto! ay 4 | ee 
| eran sabes ae ciesaate an | dated ee pa on a oe 
stock POUDGCDUED eS TS. so that the profit to the” | 
>not sufficient tO: meet “ue ane : producer. would. ‘be sub- 
2 | beSb. ase eee ne nen eee a Be | stantially more. while the 
» | Whether: a: deposit: ee pulaiae | retail market - price would | 
| - stone is. a common variety . remain | competitive with 
- and> no. longer. locatable;. | | other building Stones___ 
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MINING CLAIMS—Continued © - 
COMMON VARIETIES oF MIN- 
ERALS—~-Continued —— 


and. 
hy unique. property | which 
_ imparts the. special and 
— distinct value to” 


Generally—Continued. 
| deposit will. command. an 
economic. advantage over 


ordinary deposits. of sand 
gravel . due to a 


the 
deposit. noe anne nen 


/ Common varieties of a particular 


Maier: 


| mineral material. do not 
have to. be physically 

~ alike or equally desirable — 
_ for 


| @ ..given purpose. 
» When the evidence. 
_ shows. that other de- 

posits. occur commonly 


in. the area and are 


_. similarly used, the fact 

that the subject. deposit 
has qualities which are 
- particularly well suited 


to-that purpose does not, 
of itself, alter its essential 
character as a common 
variety material - a eth aie | 

a particular _.mineral 
material ~ is | 


abundant and. ~ wide- 


” spread, certain | deposits - 
. are. bound to exist in- 
closer proximity to the 


market than other such 


deposits, but this is only | 7 
-. an extrinsic factor which 


does not make the ma- 


_ terial any less common. - 
Special Value rd 

‘To determine whether a deposit 

of building stone - is a 

common or uncommon 

_-variety, there must be a — 


comparison of the deposit 
with other deposits of 


Similar stone in order to © 
ascertain whether the de- 
posit has. 

giving it a distinct and 
-- special. value, The value 


a property. 


. common, 


INDEX-DIGE ST 
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with other stones, 
higher market value i isnot - 
the exclusive way of pro- 
viding that the deposit ~ 
has a distinct and special — 

value. It is possible that 
- special economic value of — 

_ the stone may be reflected ae 
_ by reduced costs or over- . 

- head so that the profit to 
the producer would be 
‘substantially more while © 
the retail market price | 
--would remain. competi- 


MINING CLAIMS—Continued - 


‘COMMON VARIETIES OF MIN. - 
 ERALS—Continued 
Special Value—Continued 


may be for some use to | 
- which ordinary varieties 

of building stone cannot — 
be put, or it may be for — 


uses to which ordinary 


- varieties of building stone 
can be or are put; how- 
ever, in the latter ‘case, 
the deposit must ‘have 
some distinct and special , 
- value for such use. Special 
~ and distinct value may be 
" reflected by a higher mar- 


ket value in comparison 
but 


tive with other pinkeme 


SLONCS 22 MS o oo we | 

A building stone’s unique prop- 
erties of natural fractur- 
ing and flat surface cross 
sectioning which reduce 


the cost of extraction and 
installation of the stone 


impart a special and dis-_ 
‘tinct. value to the stone 
through the generation of 


profits in excess of those 


building stone._..-_-.-- 


Page 


A72 


_ which could be realized — : 
from a deposit of.common.. 


472 


A. desea, of sand and gravel. 


used for ordinary pur- . 3 
poses may be considered | 


an uncommon variety of. 
~ such. material only if the 
deposit will command an 


_INDEX-DIGE ST &69. 
"MINING CLAIMS-—Continued . 


. COMMON VARIETIES OF MIN- 
eee ERALS—Continued 


“MINING CLAIMS—Continued Sees 
COMMON VARIETIES OF ‘MIN- © Pe 
ERALS—Continued . a 

| Page | 
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of the claim is raised in © 


Special Value—Continued 7 
~~ economic advantage over “Heathers tone,” a type. of an- 
ordinary deposits of sand ~ desite possessing proper- 
_ and gravel due to. a ties of natural fracturing © 
~ unique property» which | and flat: surface cross 
“imparts the special and sectioning, is considered — 
distinct value to the of ee f to be unique when no 
| posit. ---<—=-- eS 686 other stone from the mar~ 
‘Unique Property © | -ket-area is shown to have 
To ‘determine ne a ‘de- the same. characteristics, 
posit of building stone is | _ and witnesses: verify the | 
‘a common ‘or uncommon. -fact that these particular — 
variety, there-must be a ' characteristics are pecu~ 
, comparison of the de- . liar to Heatherstone._-. 472. 
posit with other deposits. A building stone’s unique prop-. 
of similar stone in order. -ertiesi of natural frac- 
-to ascertain: whether the | - turing and flat surface 
deposit has a property: — -eross sectioning which re- 
giving it a distinct and duce the cost of.extrac~ _ 
special value. The value tion and installation of — 
may be for some use to. the stove impart a special — 
which ordinary: varieties . and distinct value to the 
of building stone cannot stone through the genera~ 
be put, or it may. be for - tion. of profits in excess 
uses to which ordinary . of those which’ could’ be 
varieties of building stone realized from a deposit — 
can be or are. put; how- of common. building, 
ever, in the latter case, RAG ole ot heiden.! 479. 
the deposit must have — A deposit of sand and gravel ; 
- some distinct and special i used for ordinary pur- 
value for such.use. Special. poses: may be considered 
and distinct value. may an uncommon. variety of 
be reflected by a higher such material only if the 
- market. value in’ .com- . deposit will command an _ 
parison with other stones, economic advantage over 
but higher market value ordinary deposits of sand _ 
is not the exclusive way — and gravel due to a 
of . providing that the unigue property which | 
deposit has a distinct and imparts the -special..and : 
special value. It is possi- distinct value to the de~ 
ble that special economic posit_-------------=--- -- 686 
value of. the stone may _ CONTESTS SF oe 
be reflected by reduced ‘The Department of the. Interior = 
costs or overhead so that has jurisdiction to deter-. 
the profit to the producer _ mine if a mining claimis ~ 
would be substantially invalid by being located _ 
- more while the retail on land not. subject to 
-mmarket. price would = re- | mineral. location, eveh 
- moain competitive with ee where the issue of validity 
: other building, stones_.. —AT2. | . 
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CONTESTS—Continued DETERMINATION. OF VALID- 
the context of a gare IT¥Y-—Continued 
‘contest brought by a | Where the Government cae ; 
‘surface patentee __- eee Bogs: charges against a millsite 
_ The procedures of the Depart- 7 claim alleging. that no 
ment of the Interior in . present use or occupation 
mining contests, - where _ of the claim for mining 
notice. and an oppor-_ purposes is being made, 
tunity. for a hearing» and a prima facie case is | 
-. before .a. qualified Ad- established in support of 

' ministrative Law Judge _ the charge, the burden ~ 

_are afforded, comply with shifts to. the claimant. to 
» the Administrative Pro- — _. Show compliance with the 

-. cedure Act and-the due — provisions of the statute- 

“process. requirements of — _ Where a mining claimant has lo- 

3 _ the Constitution.-.----- 88 cated a number of claims, - 
Negotiations: between the Na- . =f “she must show a discovery 
- _ tional Park Service and a --on- each: claim-to: satisfy. 
millsite claimant resulting _ the requirements: of the 

-.in-a restoration of certain mining law. ce to that, = 

~. lands from a withdrawal, Sughateys S13 24 Ere Bg. 

» and the’ relinquishment “The Department of the: faterion 7 

_-and amendment. of mill- _ has jurisdiction to deter- 
~ gite claims to conform to Mine if-a mining Claim is 
- the new boundary of the _ . invalid by being located 
- withdrawal, did not bind . --on land: not, subject to - 
the United States under.. — mineral location, even 
any contract or estoppel _ where the issue of validity 
theory from ever con- — of the claim is raised in 
testing the amended — . the context. of a private 
_ -millsite claims. to deter- . contest. brought’ ‘by. a 
mine their validity. The. surface patentee. ..~-- 65. 
_ Department of the In-_ Land within. a mining claim 
terior has authority to | es validated by a discovery — 
™ contest - milisite © claims ae | before =) conflicting. pri- . 
even in. the absence. ofa ..- | ‘ vate exchange application | 
patent application..---- 262 _is filed-is not available — 
DETERMINATION OFVALIDITY | ~. for selection in exchange, 
“While the judgment rendered by but if. the claim is not . 

a state court.as a result e valid the land status: is 
adverse — proceedings | . not affected. However, a 
‘binding’ on the - aaa ~ mining claim cannot.be — — 
~ - -with respect-to possessory — - declared: invalid ‘for: a - 

rights, the judgment will lack of-a discovery. with- — 

--“not'bind the Department — out due notice to the 

of the Interior with -re- » -Claimant.and: opportunity, . wee 
spect to determination. of ~ fora hearing: -siculule 188 

~ the validity of: the claims The ee of a ‘withdrawal appli- - | 

Fog? their nature as lode or cation: by “the National 

“placer since the: Govern-_ » Park ‘Service: segregates ; 

ment was not a ‘party to ae Hlte land’. ‘from mining _— 

30 “Toeation,: and! isa. ‘contest 7 


wd mining ; 


a been . 


“MINING CLATMS—Continued~ ae 

: DETERMINATION: OF VALID- eae age 
sper Continued: seers Mok 

| against: ‘millsites “within es 

the; “segregated - aTea Te- 02° 


ON DEX-DIGE ST. 


quires a claimant to show. : 


“An objective ; standard of: reason- : 


that millsite claims are | 
‘valid as of the eppieeuen Pee) 


_ableness will be applied me 
to. determine. whether a 
‘tnillsite claim: is. invalid | 


_ _ because of. the nonuse Of 2, 2 

a mill structure which =... 

~ had* been. used | in, , the’ © Bae 
To satisfy. the. requirement ot a. ae 


discovery of. a valuable _ a 


- shale. placer claim located 


prior | to. ‘February 25,00 | oe 


| net deposit. within» 
the. boundaries. of ‘an oil 


- 1920, ‘it must appear, that. 


developed, extracted, and 


: profit; 


. at that time the mineral. ‘a - 7 
a ~- deposit. could have been 


es marketed: at a reasonable 7 
it must. also- ap- 7 


pear: that, such. ‘marketa- _— 
bility has continued with- 


out, substantial interrup- 


tion from that time to — | 
the time: of. the. contest 
proceedings. Whereithas |: 

~ been shown that af no 


- time. would a prudent - | 


3 ther labor (or. means in 


eg man have. ‘expended. fur-— 


order . to. develop. actual’ 


opera tions, 
covery of. 


made, 


‘diss 

an ae valuable | 

ne mineral. deposit, has. not. 

“and the 
.... Claims” must. be. declared | 

: “null and void____- ee, . 
In order for’ an oil shale deposit — 


+0 be. considered. valuable a 


within. the meaning aes cute 


, _ the general | mining law, _ 


ae ees Must cae es - 
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“MIN ING CLAIMS—Continued | 


DETERMINATION: OF. VALID: 
_ ITY—Continued . 


P age 


“o> present fact, as ae! ie = 
Ory 25, 1920, and» atiall « - +. 


times thereafter. that the 

Y deposit 

_. veloped, extracted, and .— 

_.. marketed at a reasonable , 4s. 

‘profit. The possibility: Of eas | 
technological 


: e dramatic 
ay breakthroughs or changes 


-could. be: 


ee f 7 


2 in market- conditions .at_ | 


bearing © 


_..8ome.future date hhas:no |. 
on value’ as a. . 

J!” “present inet ass, - 
xe What. 


370° | 


men have or have not | 


. done . over. ‘a period. of: He 
years” is. proper evidence ~ 


~-as to the conduct: of. a -_— 

i prudent, man in the. game... ... 

/. or very nearly, the same. 

| _cireumstances. ‘Where. On. 2 
-. shale. claims’ had. been. iia 

| held. for fifty years and- — - 
-.. no commercial production a 


- was achieved on such 
“claims, ‘it ‘must. ‘be con- ° - 


cluded. that no prudent. no 


—o “man would have been — 


” justified in the belief that. 
- the mineral deposit could 
be’ developed,. oo 
-and “marketed: t a) 
_ reasonable profit. See ee Ae 
A permit issued by the Forest — 


_. Service: for a transmission 
line : right-of-way. under 


sles 


16 «U.S.C. §522- (1970) 


ae “ment decision: \ will.’ ‘pe- : 
* vacated where it: invali- | 
| ‘dated mining: claims. bees ° 
- cause they-conflicted with 
a transmission line right-- ~ 
of-way. issued under the 


we does not serve as ‘a with- 


drawal : or close’ the. jand — , - 
to- ‘mineral location, 7 es, 
. ‘Bureau of Land. Manage- 


: authority, of, 16 US. C. 


MIN ING CLATMS—Continued | 
_ DISC OVERY: 


bearing: 


“Generally es a 
xe constitute: ai dliscovery: on a 
| lode mining claim there os 
° must be- an exposure | ‘on. 
Zz the claim of a lode or vein: 
| ‘mineral which — : 
would. warrant a prudent: a 
man. in: the further Cx= 
ve penditure of his: labor and oes 
means. with a oe i. 2 


_ prospect of -SUCCESS © 


- ie severe a “valuable 


_ Evidence : cca 


. ther | 


“Marketability- Shae. 

, To constitute. a valid | discovery fe 
ey ance ‘upon,a mining claim there 
sos must. be: shown. to. exist, oe. 
within the limits of the. 
claim, & deposit: of min- 

 -erals i in: such. quality: and | 2 

= quantity. as ‘wouldwar- 
rant: a® “prudent: man in. 
 expenditig | ‘his labor™ “and 
‘iheans with'a reasonable - 
Se ‘prospect’ of success in| 
developing ee _ valuable a 


. ‘ainglaliiation? ae 4 
ee which might warrant fur- 
| exploration “work | 
within ‘a . claim rather = 3 
 * than. development” ofa 
_ mine is not sufficient to 
aes constitute a discovery: ee 
- a valuable mineral der. io 
“The ‘sale. of “permits to rode = 
hounds to collect stones ~ 
on, claimed lands isnota.. 
mining: operation within. 
the: meaning of the ‘min- ° 
ing law; income from the 
‘sale. of such permits. can- 
not: properly be con- 
_» sidered in.determining if = 
8 discovery - of a valuable... | 
- mineral: deposit. has been. am 


ico mer 


" INDEX-DIGHS st 


ae | 





~ has. 


sis ceédings. 


ea . paying Mine. _.2--2222- 
To satisfy the requirement of . 


| ‘MINING CLAIMS-—Continued - 
» DISCOVERY—Continued | 
| ‘Marketability—Continued 
Tn order to demonstrate a- diss: eo ee 
- covery of a valuable | _ 
= ‘thineral,. one must prove ca - is 
_--by a ‘preponderance of -— 
_. ~-the evidence the presence 
~-of minerals that: would — 
ois. justify a prudent | man in. 
‘the expenditure * of his - 
labor and means with the ae tee SS, 
reasonable prospect of 2 
© success In- developing: Bh 


Page > 


‘discovery of a valuable P %, 


interruption 


Operations, 


failed eo reas 


Be lad ee NE AR ae, ee TE 
a - He ence ye eee 


‘dis- . 


‘mineral “deposit within — oa 
the ‘boundaries of anol = __ 
, Shale placer claim located nw 
prior to February” Do .° oe 
1920, it: must’ appear that. ae 
_ at that time the mineral. _ - 
‘deposit could have been 
~ * developed, extracted, and © — 
marketed at a reasonable” 
profit; itmustalsoappear . = 
that. such marketability eae 
te ‘continued ° without. , 
-- substantial . — 
_ from that time to the =. 
time of the contest: prom 
‘Where-it- has) 
"been. shown that at no | 
“ _time_ would a prudent. 
man have expended: fur- 
ther labor or means in” 
. order to. develop. actual, © 
mining» | 
- covery ‘of -a valuable 
mineral . deposit has” not. 
been “made, .and’-the = 
: ‘claims: must be declared > 
null and Void. 25 6 ee - 
Ta order. for. an. ‘oil shale deposit, ee 
c to be considered valuable eee oS 
his ‘within, the Tmeaning - ee 
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— ae ae ‘appear “as. oe e 

present fact, as of Febru- i 

. ‘ary: 26, -1920, and at alk’ 0 
1 times thereafter that. the 


| “INDEX-DIGEST | 


MINING cLATMS—continued 
eo _DISCOVERS---Contimed : 


eee Mee visteknity_coutinned 
». deposit. could be. devel-- 


es 1 “MINING CLAIMS—Continued 
" HEARINGS—Continued _ Po 
“not ‘establish. unf nimess : 


ab » oped, extracted, and mar-: 
. kéted at” a. reasonable ak 
profit. The possibility. of 


- -dramatic. 


_ < in market. conditions.at 
_ .- some- future date. has... 
meee Oo bearing on: value, asa. 


“— What 


= ‘technological 4 4 
breakthroughs or changes =| 


men: have or. have: not 


~ done’ over a- period’ ‘of 


/.” years. is. proper. evidence: > 
as to the conduct of a 
a “rprudent ; manin the same ~~ 

“. OF. Very. nearly the same 

- circumstances. Where oil ~~ 

..\ shale claims: bad - been 
— » held. for fifty: years and | 
~-nocommercial production | 


was -achieved . on» 
a claims,. it; must: be con- 
.» Cluded that no prudent a 
“man would: /bave-been ° | 
_ | justified'in the belief that = 


‘such. i tr 


+ the mineral deposit. could. 
be developed, extracted, 


| : 7 and marketed. at a reason- — 
Bee "able Drofit 24 nenan= ; 
ae HEARINGS th aatan ike. ate cee 


The: Administrative . Procedure -_ 
: a Act requires an agency:'to 
‘give all interested parties | 
oe a opportunity to: partici- 
-. pate in.an adjudication — 


"3 ae time: and : ae me ee | 
(65) 


The: fact that. a. hearing in. sae EO 
“mining © contest” ‘is. con-. | 


- ducted. by: an. Adminis- “ae aS alte 


trative’ Law. Judge who. 
vis. an’. employee ° of..the. .— 


Department of | the: n-* a 
that... there . are = 


ten 


“witnesses :: employed: ‘by : 7 


sothisis. »Departmenty.. 


and : 


“that Bepelete review. is E 


oe mental, ‘employees | does a. 


i | 7 


| "present fact. eee ens 370 be ig - 


| There. 
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oe the ‘proceeding. To" e 
disqualify an Administra- — ran 


tive Law. Judge, - 


or @: 


- member of the Board. of © | 


eg . Land» “Appeais’ reviewing 


his decision, on the charge 


of bias, thete must be — 

| a. substantial showing of. <8 
| ~~ personal bias; an assump- ” he 
- tion that: be might-be 
predisposed in favor of _ 
«the, . Government is not 
: sufficient. oo ference mes | 
‘is “no “right under: the 
_ seventh amendment of — 
the Constitution toa. 


jury trial: in. an adminis- : 
trative hearing on a min- 


"ing: contest,’ 
~ amendment aon not nia 


that. 


= to quasi-judicial: admin- » age 


oh ; Land - 


“istrative proceedings. ks. * 
within a mining claim. — 
"validated by a discovery — 
before a conflicting pri-. 


ga 


= “vate exchange applica- sr 


>> tion .is filed’is not: avail- | 
~ “able for. selection’ in ex- - 
_ change,. put if the claim 
‘is’ not ‘valid the «land. 


| “status is ‘not affected. a: 


“ee However, a miping claim. 


-. cannot, be declared in- | 


valid for: a. lack . of a, . 


discovery without. due 
= notice | to the claimant ~ 


can opportunity , for ‘a | pe: 
+= -- 188. 


“LANDS ‘SUBJECT TO ior 
is a. strong eccen ot 
md against implied repeal of — 


There 


an © executive. order... 


it eo) 


a statute covers'the same 


feet will be evens to bobhey 


ae area, as an ‘exetiitive order te 
and they” are “not: ab- ie 
~~ solutely irreconcilable, ‘ef- : 


874 - a - ae Pe | x _INDEX-DIGHST aes cae : ee 


_ | MINING | CLAIMS —Continued ee” ce 
LANDS. SUBJECT. ‘Po—Continved | Page oO 
“From the. effective date: of. hee y eee 


| MINING ‘(CEAIMS—Continued phate ire 
o¢ LANDS SUBJECT ‘70—Contioued uO: 


Ana statute, authorizing es etl 
. patent: of lands to a city, 
—. gubject. to a. reservation — 22 
_. + of minerals to the United. ae 
> States, did not.imapliedly | 
Re revoke an executive order. | 
| withdrawal. of. the. lands. 
for classification, and in | 
aid of legislation to.grant =~ 
the patent to the city, =~ 
. swhich withdrawal closed | 
| the lands to nonmetal~ 
- liferous. location “under. ~ 
the mining laws. 2-2--5. 65°] 
Where: the. ‘United: States , diss, ma 
poses. of public... lands i 
. « with a- reservation’ of © 
es minerals: to. the - United 
. States, the reserved ininy. ~ 
--erals..are not. subject to 
—. Joeation under the general = 
mining laws.in' the aby . | 
sence of specific statutory - pe tak Sel 
_ authority...Minerals.re- | 
~ served to. ‘the United ee J : - 
-. States in a patent to > 
... the City. of - Phoenix. ise 0 
~~ sued” pursuant . to the 
Act of July 15, 1921, 42 0} 
+ Stat. 1438, are not. subject: | 
sto the mining laws, a3. J 
neither that Act nor any. 
other statute. provides - 
_. for disposition of the — 
oe reserved. minerals» under 
the mining ‘Jaws... 22-2.~ aos 
By ‘Tegulation the filing of a 
formal exchange. applica~- 
+ tion under. the Taylor | 


Grazing Act;. 43. US. Cc, 


—  §315g¢(b) (1970), segre. 
a8 "gates. the selected land = 
from appropriation under. 
the mining laws. A min- | 
-*. ing-claim located on such 
land thereafter. is void ab. 


- initio and. affords’ no. basis 


| : * for a. protest. against the. ein 
| ~ exghange.-------2----= + 





~ Mining. “Claims. Rights : | 
ns a Restoration: Act: of -Au- 9 
. gust 11, 1955, 69 Stat. — 
- Sh 682-683 _ ‘as amended,” 
oS BO UES.G -§§. 621-625 2 
| 1970), all lands included 
--4n-an application to the > 
Federal Power Commis- ~ 
_ sion for’ either a prelimi- 
os nary: permit, or a. license, ; 7 
| “where. no-permit. has-been... 9 
feats are. open. to. min-- ae 
eral entry,-absent. other. 
- ‘impediments <, fen noten eee ~~ 
‘The mere ‘filing of: applications » oe 
_ “for a license.or a prelimi- © * 
nary: permit’ for.a power | 
: * project: since the date of ~ 
8 the: Mining: @laims - | 
has Rights ‘Restoration: ‘Act: es oy 
doesnot: preclude: the — 
oF operation” of. the. U.S: | 
. ae: laws: as to those a Se eee a 
“Public | Jands* “covered” by. a. eee We ee 
-.* license, or an application — ae 
| “see: a ‘Yicense for a power 
7 - project ¢ “where® - already fs 
- - covered: by-a preliminary 
“permit, issued by thet: 
.. Wéderal Power’ Commis-.0 0 
| sion, which permit. has —. 
‘not been» renewed more. ~~ 


1 


than' once in the case of . 
‘such. prospective licensee, 


oo sare not ‘open to mineral 


‘location —: nee Sue ss 


A | permit issued by. the Forest... 


“Service fora transmission” 


+ line | right-of-way under 
16 ‘U.S.C. § 522 (1970) 


does not serve.as.a-with-. 


drawal of close the land 
8 tO. mineral. ‘ Jocation. A = 
Bureau of Land Manage- : ; 

_ tnent’ decision (will be 
ns vacated. where ‘it invali- 


- geo CLATMS—Continuéd | 
7 ‘LANDS SUBJECT ‘TO—Continued - 


INDEX-DIGR ST 


“Page | 


"dated . “mining ‘claims. Bee” : 


oy = cause they conflicted with . - i 
a transinission line’ right- 

anal of-way issued: under’ thes 3% 

Ee authority of. 16 ‘wv. 8. Cc. : 


» matetials‘from designated 


eae ‘public land this:does‘not 
mi. constitute: ‘a. withdrawal. 7 ee 
-.” or serve’ to. segregate the... fe 
-. land’ from. appropriation 7 


~ under the mining laws,’as- 


RB. s. 2882, 30 US. CG: $38 Gem, 
ar independent 
. | eee possession” stat- 

; ate. “Tt. is. part. ‘of ‘the — 


“not. ‘an. 


* does a material site: right- eae SPF 
s ss of-way’ issued: pursuant to : ee 
| the Federal-Aid Highway im ies eer 


“general mining. Jaws, and | 


~ necessarily assumes that 


. any lands. ‘claimed under. ~ 
. that’ ‘statute were .open— 
a tO entry and patent under 
, ) the: mining laws. It has .. ~ 
Eres application, to-a tres- 


pass’ on’ Jand’ which: 5 > 
. closed... to” mineral entry. ee 


; : by withdrawal or reserva- : 7 | 
tion, and compliance with {0° | 


the terms’ of ‘the statute 
will not: “eure? the: in- 


under the ses’ laws 2 = 


— “TATIGATION - ae . 


way. 


ee adverse. 


with” 


| validity’ “OF ED “mining - i 
claim” loeiited”™ 
which’, “was ‘not’ open to -.. | 
~~ entry and: appropriation ae | 


‘on: land - 


-_— aim: as 
nen i painat a conflicting min-) .-- 
‘ “eral patent’ application hc eae 


. es _aecordanes: “30 : a ele 


| et ROL NS 
“Where, a state agency ‘alas eb 

- ° Forest Service’ free use. 

2 : permit. to'remove mineral... 





one : ae ; 
p MINING CUATMS—Continued: 
-LITIGATION—Continued . 


ven Onis? Cx: $29. (1970), 2 inay ae 


ox - not thereafter assert. ‘his : 


oe claim as a. bar to the Is-. ate 
suance: of. the. mineral oe 


a, subsequent 


patent, ‘but he. may. as- 
 Sert. his. claim. “mM... pro- : 
_ test: against .a 


 . private: exchange applica~ 
... tion for, the same con- 

. flicting. lands. a eae ss 
A holder of :a: mining | claim is 
: not. required . to institute ae 


) = adverse proceedings. ‘pur- 
_ .suant to 30. U.S.C. §§ 29 9 


- 


88 


- and:30- (4970),, where the ‘ 


are not.material to. the — 

a ae assertion of a claim per- | 
fected pursuant. to R.S.. 
2832, 

1970)... 


-, notice of. publication of a. 
.. mineral*. patent applica- > ate 
tion - expressly - excludes sO mitt! a 
<the area of the claim: Wika 2h 
- conflict si ses “ivigens ; 
LOCATION , eee ae Oy vs 
_ Technical . . defivienciés 


“188. 


in “the ns 


| ‘manner: or ‘method of the a 
~.. location, and ‘recordation. - pa 


30. U. 8. One 
The: 


tage 


- provision ae. 


°, offers, an alternative to. 
— proving strict compliance Mee 

a5 with. the laws, applicable te 

‘ to. lode and ‘placer. loca-- e 

| tion, and a claimant, un- ee 
“der this provision is not. |” 


' required to. produce tec- . 


ord. evidence of. his loca. oe 
tion or to: give any: r eason 


for not producing, BUCK, oF fey, 
686 


ug ~eviderice:. oo ee Speen tegen 
claimants* possess the es- « 


It the 


se - Fo 


citizenship, 


sential: qualifications. B88 ae 
and. if - 


- they. peacefully. . entered: ; 7 - : 
: and . occupied. . the. Jan es 
_ and discovered’, a valua~ * 


a ‘ple ‘deposit ‘of common _ ar 
ie “vatiety. ‘of mineral there-_ i.e ey 


i8prd, ce. hs ie 4 fy ts ae 
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LOCATION—Continued ioe aml - MILISITES.. | Bias 
aa aa “A. millsite. claimant, As: : entitled a 


is on at: a time. ae a : 
the land and the mineral 
were subject to: appro- — 


priation under the min- - 


ing laws, and. if they 
thereafter remained «-in 
: peaceful, - 


exclusive - pos~ 
_. session and openly worked. 
the claim for the period |: 


prescribed by the. state 

‘statute of limitations for ‘ 
“mining claims, and ex-. 
“pended at least the mini-. 
mum amount of money | 


: prescribed. by Use oe the 


improvement the = 
~ claim; all. ‘suiéh jee 


~ having been’ accomplished = 


prior to July 28, 1955, 


goth i to.. receive, 

ae amount of. land. needed.” 
- for his mining‘ and: milling 
“"s-operations, . and... ; this © 


amount can émbrace a 


only that — 


tract: of. less than. five cars 
_acres,. There is nothing. ~ 
within the relevant stat- 
ute which, prevents ‘the — 
_, Government. from grant- — 
_ ing: less than -five- acre 
_ tracts: when need | for a 
_ lesser amount of. surface : 
Sarea is indicated’ The 
|... geference ‘to. five acres 
within the’ Televant stat- 
- ute is a maximum, not 
“. an. absolute, » automatic: ae 
ge hee og 


“vides ‘no: ’ authority - for 
‘the location of. placer de- 


at “posits of sand and gravel, | 
~ “anda relocation of. the 


lode. ‘claims "placer 


7 aims in: 1905. cannot es 
relate ‘back to and de- — 
a a pend upon the lode claims 
~~~ for cel ne manon ee | 





‘The United States can at: any... : 
; time withdraw its consent ©... 
ae “to occupancy» ‘of public: 
land under the’ mining 
_ laws by withdrawal of the:. > - 
land. and if the claimant Bh 
a cannot | show that. the . 3 
| “ inilisite i is being occupied 4 
2 Or used for. mining poe e 


they have. thereby: estab> fs Giant 2 ses. ies 
-* lishéd their right to res} A millsite claimant, when chal- ot es 
ceive a patent pursuant = = | _. lenged. by the Govern 
“to 80: U8.C. § 38° (4970) — _; ment,: must demonstrate | ee eee 
"notwithstanding _ their os ae use or: occupation, ofall 
_ failure to file’a location _ the area claimed within © = 
notice initially and’ de o each millsite location tees 
| spite their error in ‘sub-.- fore he will be granted a 
sequently ‘locating and =: | a “patentforthefullamount == 
eee recording their claim‘un- —.requested.: That. - area 
nw . der the statute’ pertain= ~ _» whichis not: proved tobe 
ing” to lode : locations needed. for, woining . and 
a “rather than ‘properly os ; milling purposes may not 
we under the placer pane oo ., ZO to. patent---. ated 7 
aw. oe nO ee oe aay ae \ vague, intention to use or oc~ 
LODE CLAIMS othe oes 2. - cupy. land embraced i ina . 
Lode claims located for deposits - 686. , millsite claim: for. mining | a 
9 of ‘sand and “gravel are 2 OF milling purposes: aU. 2 
void. ab: initio, since the ee oe ee future 
a oe AP Bt! is not sufficient to comply 
-law authorizing the loca-. 
_ with... the. _requirements ‘. 
tion of lode claims pro- for obtaining a millsite. . 
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. if MINING. CLATMS— Continued Ce is, 2 
| : _ MILLSITES—Continiied - a eee 


: “MINING. CLATIS—continued 
_ MILLSITES—Continued ° 


claim is properly declared 


| invalid sa hee s ee 
The fact that: a millsite ‘daimant, ee 
ye the owner of a patented a 


patentable. - mining 


7 oo cli does not automat-.” 
‘ically entitle him, to a 


- Whiete. the. Government brings © 
"charges. against. a millsite 
> elaim. alleging. that no. 
- “present use.or occupation 
of the claim for mining. 
“purposes is being made,- 
rn - and: a prima facie case is ee 
. established in support,of - 
the charge, the, burden _ 
~~ shifts to the claimant. to_. 
Pas oe show: compliance, with the. 
aa - provisions of the statute. : 


_ Negotiations between. the.Na- |... 

.~ +. tional. Park . Service and So 

- a+ millsite. claimant re- 
sulting in a restoration. 


of certain lands from. a 


_.- | withdrawal, and. the. re- 
> linquishment.and amend- - 
_, ment of milisite: claims’ 
~ .. to. conform to the new ~~. 
oe boundary of the with-: a 
... drawal, did not bind:the — 
| «a United States. under any | 
ys’ Contract - or 
. ie theory from ever contest- 
_. ing the amended. millsite- 

oe claims to determine their. — 

. validity.: The Department. eh oe 
4, Of the: Interior has au- eee 
_..., thority to contest millsite bens eS 

| claims even. in: ‘the ab- Bt 
* 2c, Renee of a. patent apple oy 

. eation2 7-2 4 Be eed ee - 
“The filing | of a withdrawal, appli- hs 
oe cation by. the: National. he 
. Park Service segregates 
from . mining | 
— location, and i in a contest 


the. land — 


_ milling purposes as: of oe P es ae 


aes of withdrawal, the. 


. estoppel aes 
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‘occupation,: 


~ against millsites within this 
aa - gemeieated- area requires °° — 
ne a claimant, to ‘show. that. oe 
- ¢ : millsite’ ‘claims are. valid me 
oa” gs of the application: date. = 
“After the Government has made 
a prima. facie case of in- 3) 
a - validity, a millsite claim- 
~ ant has’ the burden oo 
"establishing ‘the validity 
— “of his claim. by a pre- 
7 " .ponderane | of the evi- 


“An objective standard of z reason- << 
~~ ableness will be applied fo% -*. 
. determine whether a mill-- 
site claim is. invalid’ be- 3 
> ‘gauise of the nonuse of a 


‘Page - : 
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mill structure: which had oY. 


~ been ‘used in the past-.. 


| Where a mill. had not been used 
for more. than a-decade  - 
= 1 prior ‘to. ‘a withdrawal Seis ot 
‘ ~ ‘application, the mill was _ 
then’ not ‘operable with- | 
"out more than nominal - 
startup. costs, the sources. 
- of ore.for “mill: feed were 
. questionable, and & pro- > 
"posed mining and milling ~ 
. > operation was’ econom- ° 
+ ieally infeasible, the non-— 
_. usé of the mill was more 
-., than: a reasonable’ inter- | 
. ruption i in a milling opera~’ 
tion, and a millsite claim 
eG oe “containing | the mill struc- ets 
"ture will be declared in- 
valid under either clase: 
6-263 S 
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; | Tr OF ‘the millsite’ lawilol. 
- A millsite that i is. not being ‘used, a 
. and: which’ contains no 


oe improvements ‘or other. aie ee 
evidence :-of “good . faith. baat 
7 is... properly | i. 
-. declared invalid; nor.can 
_it-be validated on al eX= : 
iy “pectation of future Use ~~ 
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| ‘MINING CLATMS—Continued . 
PLACER CLAIMS .. i “Page Oy 
Lode claims located. for deposits _ mee 


MINING. CLAIMS—Continiea . Bn os 
PATENT Sot poll.) Page. 
"Section 2 of the ae of Auask ae 


we 22s 1972, 86. Stat. 612; 


a Tevoked: the authority of - 


~ the. Secretary: of the In- 


_terior.to issue. patents for | i 


"locations ” and claims in 


- the Sawtooth . ‘National a 
" “ae, Recreation Area. Valid. : 


5 millsite claims. situated 


eS within the recreation area. 


may not go to patent, but”. 


_» such result does. not pre- 


-- vent: or interfere with the 


~ tion - expressly’ ‘excludes. 


a the: area of ‘the. claim in 
conflict.--------- Pee 





vides no authority fol 


-of sand and. gravel are 
void ab initio, since the 
law authorizing the loca- dent: 
tion of lode claims pro. 


the’ location — ‘of. placer dG : 8 
deposits of. ‘sand _ and ee 


eravel, and a relocation As 


of thé lode claims a 0 
placer: claims i in 1965 cans 7°) 
not relate back” to and 
_ depend upon the. lode 


80. 


_— saul. exercise of a claim-.' ~~ | claims for validity site} 6 
_ant’s right to further - POSSESSORY RIGHT’ ee 
_— work and | develop © his pe assertion by a co-owner. of A aie 

a valid millsite claims sub-— | mining claim: that’ his, 9 
oe ject. to. compliance with - interest has been’ omitted ; 
~ the rules and regulations * .in another ¢o-owner’s ap- 
covering federal land on plication for patent isnot. 
. which such. clainis: are an. adverse ‘claim: within a ope: 
Ja locnted: 1.72. * Ble hee . £5] ‘the meaning of the perti- ©. 
“The holdér of a mining claim ene statutes; 30, US. ae : 

£Ue whe, fails to file notice of | §§ 29-32_--~- 2-22. wae eee 
_ his adverse claim against In adverse proceedings between en 
a conflicting mineral pat- ‘a placer claimant and a 

ent application in accord- ~ lode claimant, a state = 
2 ga ‘ance with 30 , GQ. Cy § 29 court may. only determine a 
(1970); may. not there- | - possession to that ground = 
after assert his claim as a ~ which is encompassed DYae aed 
‘bar to the issuance of’the both claims? 2+ --22-22. 0. 
aa ‘mineral. ‘patent, but he- While the judgment renderéd bye 4 
may assert. his claim ‘ in a. - astate courtasaresult of 
“"” protest. against’. ‘a. sub-— ‘adverse’ proceedings is 
Z “sequent. private exchange “binding ‘on the parties — 
a _ application for the same~ —. « with respect to possessory gee oe 
. _ conflicting Jands.2 72 188 ~ rights, the judgment will 
vA holder of a mining claim is not | not bind the Depar tment 
| " Tequired to: institute ad-— - of ‘the Interior with re- 
| ; = verse proceedings pursu- — spect to’ determination of get 
ie ies ant to 30 U, 8. Cc. $§.29 and = the. validity’ of the claims se 
sate cals 30. /(1970),- where ae _-or'their nature ‘as lode or oy 
is A : placer since the Govern-: _ 
: notice of publication ofa . ment was. not a party to : 
~ mineral: patent: applica- the ‘proceedings.i.21 cee 


Where filing fees - for ‘adverse eg 


‘claims against - mineral — 


Patent “applications are 
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“patent. 


-POSSESSORY RIGHT—Continued ~ Page. 
tendered timely to. “the : 


Bes Say 


~ appropriate Bureau “of — 


-.- Land Management office, | 
-) and’ such > ‘office. errone= — 
“ously | refuses to. receive 


such payment, and ac- 


3 cepts’ payment therefor 


‘one day later upon Tecog= 


* ménced. timély in a court 


nition of ‘its error, hie 4 
ee payment may be properly a 
.- regarded as: having’ been 
= made-as of the-date of. 
“tender thereof 22.2 2cL. 
‘Where’: an asserted adverse claim 
4s filed timely against. ao 
 * ‘mineral - ‘patent. applica- Pa 
tion, and) suit is°com--° ~ 


2 Hog! competent: jurisdiction, oa 


the’ Department.” ‘is not. ne 
“decide ~~ 


| ‘obligated “to 


| whether’ ‘the, asacrted ad- ; 


~-yerse’ claim’ is’ a proper | 
=the claim - within the’: ambit 
de Oke 30.-U.S.C. §§ 29; 30-0 0” 
7 - (1970), but’may suspend 0° | 
--.action’ on :the -mineral |. oS ae 
oe application to. | . 
await “the. result’ :of. ‘the | e 
He an & judicial proceedings. Saas | 

_ PowER SITE LANDS ' goer aus 
“Public lands povered bya lidénse, 
Soran! application. for a 


a SPECIAL ACTS—Contintied oe Page 


any lands claimed under re 
-— that statute were. open ae 
_ to entry and patent, under — 
, the mining laws.Ithasno 
re application to. a. trespass By. . F 
on land which is closed to. | 
as mineral ° entry by. -with- 
et ~ drawal or reservation, 
“) S Send; compliance with the 2° 0 +: 
-.. terms of the’ statute will. 
not! ‘cure’ the invalidity 
a of: a mining claim. located a. im 
on land. which. was: Dot 5 
open. to entry. and appro- nas 
ra - priation under the ne Senge “te. 
: “Technical deficiénties - ‘in. = the eee 
Manner or methed. of. the 
: Jocation. and: recordation. oer 
+ are. not. material: to. the ee ge 
oe assertion: of; Bi. claim per- oe 
fected: ‘pursuant. to RS os. 
9332, 30° .U8.C,-..$.38> 
“a (1970). The provision’ ‘of- Pathe 
fers. an. alternative.-to.- 
. «proving. strict: compliance pe ee eee 
with the’ laws applicable . | | 
to. Tode. and. placer. lo¢ae -y.) 
tion, and a claimant. Un- 
_.. der this provision: is, ‘not . 
: _ required to produce record 
evidence: of -his. location 


or to.give any reason for ~ | 


> Hicensé for a: power project _ cs ¢ not producing. such evi+ ae ts 
where already covered ao dente ae ‘gaa 
by: a preliminary: ‘permit. | Peake 


- open to mineral location 


SPECIAL: ACTS jen Raa ee ae 

R. 5S. 2382, 30 U. 8. C: § 38 (1970), a 

— is not an. . independent’ - oe 
piee Possession. ‘stat- 


issued’ by’ the. Federal = 
- . Power Commission, which 
-., permit’. has- not. been re=- 5 
_. newed more than. once - 
inthe: case of. ‘such’ pro- 
_ spective licensee, are not == |. 


Tt. is. part . of. the -° 


7 cenit mining laws; and «°° 
‘ “necessarily, assumes } that = 





Tt ‘the. claimants | “possess ae 
| —-essential qualifications agree 
to citizenship, and if they." ° 
| peacefully entered’ and 
occupied _ the land and 
_ discovered a, valuable de-. ..° 
ae ‘posit. of common. variety . 
of mineral thereon at'a © 
time when both the land 
~ and the. “mineral” ‘were dt 
- “ subject. to. appropriation _ 
i: -under the mining laws, | - 
and if they thereafterre- 
cr, mained in E Peaoetaby: ex 
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- SPECIAL ACTS—Continued : “Page SURFACE USES—Continued — page. 
elusive” “possession, “and _ me “andi in the absence of pone ots * 
- openly worked the claim ome a : sent of, or an agreement te 
_ for the’ period prescribed _— - with, the entryman. ‘or: 
by the state statute. of ee | eee owner, __the 7 
~~ limitations — ‘for mining oe. “~~ mineral claimant as re- 
- _ claims, and expended at _ quired to ‘post. a good and eet 
least = the © minimum: -. sufficient bond .to.assure 
he: "amount: of money. pre- compensatory protection 
-.. Seribed by Jaw in. the = 2. f- - tothe surface owner....-- | 
~ improvement of the claim, — “a a ‘WITHDRAWN LAND ee eee. 
» all” such actions | having . nae | “The. _Depar' A ment hee the ete ae 
_ been accomplished prior a terior has. jurisdiction to. ea 
e erg July 28, 1955, ubey determine if a. mining: 2. - 
if have. thereby established 2 oie a claim. is inv valid by bane 
a a Tight, to Teceivésa located on land -not.sub- 
Poe ae atent pursuant to 30- — ject: to mineral location, ye et 
Us. C. $38 (1970) not- ae Gl - even where the, issue of 
ae: withstanding theirfailure) | validity: of the claim is. 
"to file-a location ‘notice © — ~~ raised in the context ofa 
- initially and despite their es. priate contest: brought» YP 
7 error in. ‘subsequently: low ee "bya surface patentee... 65 
eo cating and recording their. i ee 
Oy claim under the apatite. oa mining claim located on. land. : 
ares: | closed. to. mineral ey 
be ‘pertaining to lode ‘loca- Se gitiee, ee 7 


cb tions rather than properly P 


under: the placer : mining» ie 
eee, a 080): 


SURFACE USES" on 
_ The ‘sale ‘of permits. to ee ; 


“ hounds ‘to’ collect: stones. 
on. claimed lands is not a 
- "mining ‘operation within: 

_then meaningofthemining . | 
“income from - ‘the soy eel, 


- Fate of such permits can- 


eee discovery. of'a-valuable 


claim ion: 


: mineral‘ deposit has been eG lb 
‘Since « one: whe: ‘locates a mining | 
-stock-raising 
- homestead. ‘lands implies — 
that, he. intends. to re- 
enter. upon.th¢ land and 
that he'-has. made. a. dis- 
_govery. thereon, heis no. 


: = _ longer: a, prospector within 
the purview of the Stock- 


aia raising 


not’. properly ‘be con- — ui 
is sidered’ ‘in: determining’ af. , 


“Homestead | ‘Act, : os 





Wine: a state agency. holds a 
- Forest. Service free use 


180 . 


65 


permit: to remove mineral «._ 
materials from designated 


public: Yand: this does not - 


constitute a- -withdrawal.:~ Re 
Lor serve to segregate the: 0. 


ee land. from. ‘appropriation a 
under the mining laws, as) | 
s :does.a material. site right- _ 


_. ‘of+way issued pursuantto ae | 
the Federal-Aid o aeead com 


‘Mining claims: located “wubse . 


8 88 


“quent to © a first-form. | : 
‘ reclamation - withdrawal 
are’ void | ab initio, since | — 
such: lands are closed to -°- 
Pe entry under the ‘general ee 
- mining laiws_. ewe coeabeh eh 
9332," 30 US. cy er 
~ (1970), 18 not anvinde- — 
pendent: adverse ' " posses- ia 
”. gion statute. It is part-of - 


_ the general mining laws, | — 
- and necessarily assumes ~ 


Pe 
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that | any ‘ands. ‘claiined ” =o 
under ‘that. ‘statute were. 


“open to entry and patent 
- | under the mining laws. It. 


ee ‘has, no application toa 9 : 


| ee ; trespass’ on land ‘which ~ 
ds. closed to mineral entry oe 
- by - withdrawal or res- 


. : ervation, ni 


“and - ~-eom- 


- plianee “with: the terms 
of ane statute’ will not 
“eure? the invalidity ofa: 
. “mining Claim : located’ on |. 
~~ Jand which was: not open 
“to ‘entry: ‘and appropria- _ 7 


| ee ‘under ‘the “mining oe SAE he, 
i 2 =.., 686}. 
"MINING CLAIMS | RIGHTS RESTO. os 


RATION ACT . 


| _ From. 


~ Mining: : 


the: effective oem of: the 
iClaims:. 


- Restoration: LACH: ‘of Au- 
i gust lly: 1955, ‘69 Stat. - 
: §§ 682-683 | a8: amended, 


2800 T8iGe: 2 
' (1970),:all lands included |. 

in an. application’ to:the - 

| Federal: Power Commis- 


~§§ 621-625 


Rights — 3 


- sionfor either: a prelimi-. . 
— nary: permit:.or-a-license, 
where #--no: “permit: has |)” 
~ been. issued, are: open to- 


os mineral -. 


Jentry,: 


sc other. impediments-.-- ie 
‘The mere filing: Of ‘applications. 
“’for-a-license or-a pr elimi- 
nary: périnit for’ power — - 


a project: ‘sittcé ‘the date of , 


ne the: . Claims . ee 


Mining 


J absente 2 ee 


: © Rights ‘Restoration’ Act 
does not” preclude © the — 


| “operation” “Of, “the » 
; . mining: laws | as to ‘those a ie ee ee 
Public Jands ‘covered. a a aie. oe © 
i “oense, ‘or, an, Application me 


Vie 


"pret cavhere . 


Mees 


aired a 


covered. by. a. / prelimi- a? 


881 
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Se | 


nary permit: issued the - 


. _. Federal Power. Commis- ~ 
_ >. Sion, » which: permit. has 
not béen. renewed - more. Pi ge ee 


than. once in the case of «3 


such’ prospective licen- 


. see; . 


| NAVIGABLE WATERS a ae 
/ Grants by the United: Statex of eS 
its. public lands’ bounded _ 

on’ streams or other wa-. 


“ters, 


| ‘are. not, opén to 
mineral. oe eey ee ca 


| ‘navigable or non-. 
“navigable, made without: 


reservation or restriction, .- 


OIL AND GAS. LEASES © 
- GENERALLY eee 


A noncompetitive: oil ‘and gas: 


‘offer to ‘lease » tiust - be 
ee rejected» 


where . either 


~ pefore’ or after the filing 
of the offer:and prior. to °° 


are to be construed as'to 
their, effect. according to’ °. 
the law of the. spate in 


-. “which the land lies 222 Zoe 800... 


: the time: of the issuance ; oo 
‘of the lease’ the land is — 
-“determitied”. as of that 


“time: to” be ‘within’ ‘the . | 
~ known geologic structure 


i “of a producing oil or gas — 
~~ field, even. though ‘such .. 
“offer may have been. con: 


* ditionally approved prior. 


apt land within such. struce 


While + 


to the. inclusion -of.- the. 


the: actions of. ay: state, ° ee 
on. under its. police. powers, in; °. 

-_ establishing. spacing units » ceo 
for, oil. and gas wells is as | 


‘factor to be considered in. 
determining - the accept- | 


ability of a. ‘communitiza~ ¥ | : : 


: an tion agreenient,- the: De- 
.° - partment’ d6f“the Interior | 


reserves the -final’-au-. 


thority..:.on. 


approving oe 


“communitization “Bere. ee OS 


“OIL awn Gas LEAS tmnt 


GENERALLY—¢ continued”: 


ments" affecting. federal 
~ leases | of “oil: and. “gas 
~ deposits _. Ane aera eo ee 


= ACQUIRED LANDS LEASES  - eg ee 
ee Me the United States owns a 3 
“100 percent of: the--gas 


oo and: 50. percent: of the-oil | 
-.dn-.a tract of -acquired =. 
a land, rentalfor'an-oiland.::62 | 
oy gas lease on such. . Jand. ...--) 


_ ENDEX-DIGE SE 
“Page | ie 


7 willbe based onthelarger 


"py the United States, and 


= separate. . fractional . 


_APPLICATIO Ns. 


Generally. 


fractional interest owned . _ 
-- noton an average | of ag bs 


tin nereynecces ons B80 ee a, m 


eA sngnaompeultive: “oll. aid. ‘gas 26 


Drawings oe Ae ee ee 
The protest of ca’ ‘guczesstul oe aa 
» -drawee at-a drawing of | 
. -. simultaneously ‘filed of 

| and — gas.“ lease : 
oe against the: cancellation _Z 
rae “of that drawing ‘because 
i - one offer had been erras 
: os neously omitted from it, : = 
= end: agains st the. holding — 
_-of a second drawing with 

| | = al offers. -participaitng is 
oS Proper! y, denied Eee, . 


: offer’ to lease - must. be: ee, 
rejected where. 


before or. after the ‘filing oo 


sof the offer, and prior, to -; 
the time of the issuance — 


of the. lease. the land ign e 7 
, _ determined - 8S of. that Se 
time: to. be. within | the eres 4 


lmown: ‘geologic structure es 


GF a: producing. oil or gas | 7 - : 
field, -even, though. such - ee 
_ offer may. have: been con- 


_, ditionally, approved prior” a 


to the inclusion of the =. 
_ land. within - such. strucy Gore. a 7 





orL AND. GAS. LEASES--Continued 
“BONA. ‘FIDE: ‘PURCHASER: 

In corder to invoke. the. ana” 7 
fide purchaser ‘protection on 
afforded by the Act of = — 
September 21,1959, 73. — 
.. . Stat..571,-as. amended, 30 
a TBC, 38. 184(h) . (1970), 

eens Te regards, an oil and gas poe 
Et lease, the lease must have 
_ issued;, until ‘execution | are 
and. issuance of the lease, 
only, an., offer, exists and | 


- Page a 


the. assignment. ‘of rights i 


é : in such. an. offer i is. without + Pr 
__the.purview.of the bona ~~ 
a fide purchaser. provisions 
ee the’ Mineral, ee ie 


- COMMUNITIZATION ‘AGREEMENTS ee 
‘While: ‘the ‘actions’ of \a “state, el RSE 
_. under its police powers," 
ein establishing ° ‘spacing’ ages 

oie ‘units for oil‘and.gas wells 

tas a. factor +o: becon- 

2. iysidered cin’:  détermining : 

_ the «acceptability: of. a icy 
©. eomthunitization’ agrees 
-- ment; the: ‘Department Of = 
the Interior: ‘reserves: the. 

2 final authority on approv- 
ings. ‘cornmunitization 
: agreements affecting fed- ¢ - 
~-. ©: eral leases. of oil and hae aoe 
eae Soe deposits 3feie:i a: Sock a 
| Where evidence indicates: that a2. 
producing: ‘well is an- oil | 
-.. qwell, and -that:a single. ~ 
~owell, under” a ..640-acre 
oat af spacing - agreement . will 
not. effectively: . recover. 
available - ‘oil . ‘from. oe - 
Le “underlying - “pool, - it: ao ae 
“proper. to: refuse. to. a es 
oe prove a communitization es 
Ane agreement, for such area._ 
In the absence of an approved | 
ae  communitization.. agree- 
. ment involving a federal _ 
* “oil and gas lease, produc- | 
- tion of ‘oil and gas ‘from. 
-gueh » federal ‘lease © os | 
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- COMMUNITIZATION AGREE- — 


_MENTS—Continied- 


_ wh olly . . attributable ‘to. 


‘that: lease’ for’ ‘computa-_ ae 


* tion: of royalty due to the 


~ United States: 
“EEE AND FRACTIONAL INTEREST 


‘ ; 1 
, ee 


Where: fhe: United: “States owns” = 


100". percent ofthe -.' 
_ +> gag‘and 50..percent of the 
te oil. in a tract: of: acquired Sasi 
ae ‘land; rental for-an oil and. 
-ugasleaseonsuchland will . | 
be vbased: onthe: larger 
_.. fractional interest owned = 


Pas Vos 


>. py the United Statesyand 


“KNOWN. GEOLOGICAL STRUCTURE ~ 
on noncompetitive ° ‘oil, and: ‘gas is 


eee 


_ + offer to: lease: ‘must’ be 
. rejected, where‘either ‘be- © 
_ 3 fore ‘or ‘after ‘the filing OF eels 
~ “the offeriand’ prior to the oy 
~~ time of the issuance’ a chet 
the ‘Tease “the: ‘land 
“determined ‘as of: aise: — 
“time tobe within’ the. 
: mown’ geologic structure 
Of a@ producing ofl or gas. ct eae 
field, even ‘though’ stiches 0 70] 


offer may have been ton-. .: 


“Te is. not necessary ‘that ae 
+ piece: of Jand. defined. as: 
. being: ‘on a ‘known ge0- = 


* <ditionally | approved priors 
~-tor-the:inclusion..of the 
a laxid within: such: ‘struc- 


oe logics structure be produc- 


. othe trap, 


¥ “tive; such ae structure is . “i 
whether struc: oe 


che not.on anlaverage of the: 


cee separate fractional interest. BBO: | : | 


The Geological’ Sut vey"s defini- 
i ; ae tion ‘of the: known ‘geo- 
°° Jopie: structure of avpro- 
. ducing: oil‘or gas’ field Will's. 7+ 
“~ not be’ disturbed in the | 
: * absence’ ‘GE “a ’ ‘clear and. oo 
—S definite showing that the - 
rns ‘definition was iniproperly Se legos 
a Fis BLE Ee 


States, ’. 





orn AND GAS LEASES—Continued_ 

KNOWN GEOLOGICAL STRUC-. . 

| TURE—Continued te! 

“e tural ‘or. stiatignaphio, In -:.*. 
-s which: an accumulation of 
© oibor gas:‘has taken place _ 
and: the limits: of » the 
re “structure: ‘are the. known 7 

3) OF inferred Inmits' ‘of ‘the 


LANDS. SUBJECT: TO. fs, 
ee noncompetitive oll, and: “gas Ste 
_.. offer to’‘lease «must. be 

; “-Tejectéd" where: either be: - 
“. fore or after the filing'of 
“the offer ‘and prior to. the. a 
i “time | ‘of “the issuance of = 
“thé lease-the land is'de- 
_ términed: as ‘of ‘that’ time 


to’ be! “within. the : ‘known 


eye 


ain , goniiéetion with an oil : 
oe gas" ‘lease: offer, : ‘and : - 

the: acceptance: of: such” . 
oe payment by. the ‘Bureau. 
ie : . of. Land. Management, dos 

/ -not.create a binding.obli- 
485 gation on; the: Bureau to. 
ae issue ..an oil. and. gas, 


ne 2 Where the United States ‘owns | 


100 ‘percent of the gas. 


Pa 


> geologic” structiire of a. 
- producing: ‘oil Gr gas field, | 
even” though’: ‘such ‘offer 
oo thay “have ‘been ‘condi-"- 
me tionally’ ‘approved . “prior 
“to the “inclusion” of the : 

; roe within. ‘such struc. <> 


gl 


i a and. 50° ‘percent of the Ol, sea 
£3.08 in a ‘tract. of acquired ; ; 
“land, zental for an. oil | 
oo cand. “gas Jease on. -such 
land. will be ‘based, on the 
-.. -Jarger fractional interest 
~ owned..-by! the United. | 
‘and not onan. | 
| " average’ of ‘the separate 
ne fractional intetests_—_ Boe 5) 


: pape a ea 


OTL AND. GAS “LEASES Continued . 
. ROYALTIES - en = 


In the. absence: of. an: ee ae 
* ithe, se . communitization © -agrée-, 
5 i aan involving: a federal 2 

-; Oil and:gas:lease, produc-— ° 
tion of oil and gas. from | 
lease. is’ 
_. wholly attributable . to 
that lease for. ‘computa=". : 
x tion of royalty: due to the. 
' United Ntatese. et ~s 


. such. 


‘federal: 


‘UNIT | AND: ‘COOPERATIVE AGREE- 


“MENTS | ot | 
_- Where a. “seatence in. an. oil: and 


“INDEX: bide ST 


ra 


Page 


“gas unit agreement pre- 
~ scribing a. royalty rate is - 


grammatically _ 


An oil, and gas-unit agreement, - 
as. other. agreements, is. 


| “s not ambiguous merely be- 


_correct 
. .and as set. out. -has a 
-s reasonable interpretation, : 
_ its punctuation. will not. ~ 
obe changed__.----~2--» 


cause the parties disagree - 


as to its meaning if the 


disagreement i is not based ae 


a on the reasonable un- ae ie 
— certainty ofthe meaning 
of the Tanguage-.-2-2..- 


The: ‘Oregon Basin unit agree- ~ 


_. variable.’ 


The » Department of ‘the Interior 
is not estopped from | TQ.) - 


reports, to ': recalculate 


os. spoyalty: payments, and to 


ae ment. does: not. permit Bee 28 : 
| : ~ repressuring well lotated 

" Gutside“the ‘participating © | | 
os grea to: be: counted asa. 
ou producing. ‘well. in. com- 
puting the royalty due to 

the United States. under 
oe royalty. -rate.°;. 9 = 
- Teases. committed to the ee 
; AAT. 


quiring the operator: of an: 
oil and gas. unit “agree-. 
ment to submit ‘corrected: 


pay additional . money 
. .:owed. ‘the. Government. 
oy) even. though ib. accepted 


a lower payments in the | 


163. 


GATT aes 
os fo the unitized substances —— 
~~~ anywhere in the unit area, 
_ regardless: of: ‘royalty, con- © 

.- ‘siderations,...._ Jenene | 

_ Normally, there: can be no;es-.. | 

mites against the Gov- 


aaTiy 





cage : . 


om, AND: GAS “PEASES— continued” 
UNIT AND. COOPERATIVE, AGREE. | 
| MENTS—Continued 


a hae ge 


- F ments, were sWhauithorined. 7 


Both ‘the ‘Lost Soldier: and: Elk. 
se Basin unit: agreements. re- me 
~ quire the Regional Super-- “ 

_°. ‘visor ‘for’ the: Geological 

Hy Survey to: ie 
"wells. located’ outside the 
participating area of, each 
=o sanit. from the. well: count. 
“he makes: as. part. of his 
a ; ‘determination: of: the.vari- 

- able rate royalty for these — 
|. “unit apreements.s is. 22. 
_The Elke Basin and: Lost: Soldier’. 
want agreements: require | 
 . the unitoperator to locate. 
oe input. wells, at. optimal, 
locations-for recovery. of —. 


ernment based on... the 
_incorrect. or. unauthorized 


acts of. its: employees... _. _ 
in ‘PATENTS. OF PUBLIC LANDS ar 
«GENERALLY 0 0050) 
Where: the: arent. ‘oft ‘an. 1 Orégon 
: Donation: Claim: ‘was:de- 
o. termined in. ‘the issuance ~.° 
_.. of the.certificate and. age 
ent by the correct choice. . 
_.. between: the: inconsistent 
. distance: calls and acreage 
se computation; on. the offi- : 
' :¢ial plat. of. -gurvey, the. 
). action was proper and did | 
.. not: constitute a. resurvey | 
OF the claim 4-2-2 eee, 
/ AMENDMENTS 
An application for amendment 
Of patent, by the’ succes- 
sors of an. Oregon Dona- 
tion Claim ‘patentéé ig 
we. BA “properly” rejected when — 
ta ~ the” applicants 
ee Ratent.t to land to. which. 


ee 


page 


aT. - 


457 


When 


ae PATENTS oF. PUBLIC: LANDS—Con. ee 
ih oa _ AMENDMENTS —Continued en ad 

ers ~ the original ‘settler, “was : 
Hot entitled because: + ~ 
~~ would have exceéded his - 
bee statutory entitlement __ #) 
a patent , was issued. in. 
‘ conformity. with the duly 
; “approved survey at the 
time of: ‘the’ grant, - “the. 


“rights of patent. amend- 
“ment applicants: are’ not 


ae ‘altered or enlarged:by the = 

-* acreage returns’ ina: ‘sub- 
sequent private resurvey _ 

a _ Reliance ‘on erroneous. notations | 


ae See 


-ENDEX-DIGE sr. 


streams. 


heat 


the law “of. the. state. in’ 


| “which the: land Hes_-__. 


RESERVATIONS. 


- in federal: and | county | 


id land récords ‘can’ neither _ 
oo wir serve to divest the United. 3 
ng oe States of title to. land; nor . : 

2 -estop: the: United States 
from. denying. that title — 

| - “passed. or from. concluding 

- that a patent cannot be 

" ‘arnended | to" include: cer- 

7 - tain land _ < 2 . 
“There ig a _ strong presumption r 

/ against. implied repeal of 
an executive order. Ifa" < 

ia statute: covers the same. 


‘area as an executive order 
“and: they “are not “abso-= 


- : . ~ lutely irreconcilable, effect 
~~ “will be given. to both: AD ¥ 
authorizing’ a >” 


‘statute, © 
~~ patent of lands to a city, 


subject: ‘to a reservation 


| oe of minerals to the United | a 
States; did not impliedly 


“" rayoke - Executive . 


a 


- Order - withdrawal of the 


. lands. for 


-- and in aid’ of legislation 
to grant the’ patent to the 


- city, 


classification: | 


534} 





 . erals. 


a _. claims. 
patent: . 
.,: tendered. timely: to..the — 

-, appropriate .. ‘Bureau. of 


W. here the, “Whitea States. dis- . 
a poses of public lands, with | 
_,&.reseryation of minerals. 
* 2 tO the United States, the | 
20 reserved minerals are not’. | 
subject to location ‘under 7 i 

ees _ the, general. mining. Jaws a 

_ -_.,, inthe absence, of specific. 

ae _ statutory. authority. Min- _ 

. _regerved. toe “the ~~... 
re United States in a patent ae Ge 
-. to. the: City of Phoenix 

"issued . pursuant. to, the 
Act of July-15, 1921, 42 
. . Stat. 143, are’ ‘not subject. | 
“>. -.t0 the mining: laws,” Ags 2 ok gta 

. neither that Act nor. ‘any ae 
~ other statute. provides: for. 


applications - 


Land Management: office, 


igs and. ‘such office: errone- . 
ously’ refuses to. receive 


. such payment,. “and. ‘AC= 


which withdrawal 2 


° closed. the lands £0. non-. | 


2, metalliferous | 


= ~ under the mining laws.- = 


"Grants by: the. United. States of 
ots. aes lands bounded 


“location _ 


_ cepts payment, ‘therefor 

. one day later upon rec- 

. ognition : of its’ error, the 
ee payment may: ‘be properly 
regarded as having been 

| . made as. of. the. date of 
— tender thereof. eo be Ces eee 


- other’ oa 
waters, navigable ornon-" * 
navigable, ‘made’ ‘without 

= ‘reservation or restriction, 

* ‘are to be construed ag to | 
i “their ‘effect ‘according to 


. PATENTS OF PUBLIC LANDS—Con. a ne “ 7 
_ EFFECT—Continued oa ee = 
OR, 


Puae 


300 


‘ x disposition ofthe reserved - oe ; 
- minerals under the. min- a adh 
cP: ing JawS--- 2-2-2 2- 65 
| PAYMENTS . | eS a ke ee 
| - (See also Accounts. ie 
Aa GENERALLY = 
Where filing ‘fees. fon iad genes = 


against. mineral’ 
are: " vs 


POWER’ 
RATES | 


"For thea purpose of power | tate- ee Alls 
making for Reclamation ae 
a projects” the. rate and, Te- 
at : : study must E me . 
show. that “the proposed 
| _. rates. will’ produce. suffi-- os 
. Cent. revenues, in. each . Cana: 
oe year ‘of the study (except _ ee 
fora possible initial aah | 
“transition » : 
. ‘cover operation and. main- " 
_ ‘tehaince expenses during 
_ the: year, ‘including ' pur 
| chased: power and wheel- eons 


vy payment, — 


Oe. - ee ing: 
i ~“ prediation.. ‘and ‘replace-*- me 
. mente, together with’ the ae 
: required interest cost'for =f 
the: year except 2 as interest Se a 
a ray. be” deferred” “and ae ba 
aes capitalized + in. accordance ca 
: - with | sound business, ‘prin- f° F529), 
- ; “ciples. This i is a minimum ee. : 
a requirement, ‘and itisin- 9° 
dependent of the require- : 
. E - ‘ment for. ‘répayment Ot + 
- othe construction invest- oe 


period) 


put ‘excluding’ ‘de- 


~ PRIVATE EXCHANGES 
» GENERALLY * 


| By regulation the filing or a oe oe 
mal: exchange application cer ae 
*. underthe Taylor Grazing 
Ket, 43 U.S.C. §315g(b) 
1970), the 
"selected ‘land from. ap- 
| - ‘propriation under the 
_ mining’ laws. -A* mining . 
°° “elaim ‘located on* such - 


-segrégates -: 


= - Jand thereafter is void ab 


; initio: and affords no.basis - 
fOr & protest: against the 
- exchange-: eee eo eee eee : 


Tani: 


7 vate | ‘exchange ‘applied i ae 


within a. ‘mining - claim ca a 
co __ validated ‘by a ‘discovery - 


| 2 tion. is. filed is not. avail- 


oe a ‘able for’ selection in ex- | 
tS change; but if the aim ~ 


ae ca 


the 


“INDUX-DIGE ST 


‘PRIVATE: EXCHANGHS—Continued 
-GENERALLY—Contiaued 


Gs: ‘not. valid the’ and es 
| is’ not. affected. af 
ie However, a mining claim — Se 
2 : - cannot be. declared . in-) a . 
co Te valid fora lack of a diss an 
es covery. “without. due NO oe 
= " tice tothe. claimant: and. 00), 
: “opportunity, for Me, hear- s 


“iss | 


- status, 


8 under: . sec. 


Ss ag ee 


ne - est, 


“Land which might be talnerad in. 
P character may. be selected . 
for. a private: exchange. 

ae .8() ; of. Aes oe 

Taylor’ Grazing - Act, 438 000 
a § 315g(b) - (1970), 
ye without a. mineral. reser-- 
vation, if the:public.inter- 9 
. is. served. and. the 
| ; values ; of. the selected 
-Jands are notlessthan the  — 
E offered. lands.. A ‘protest 
.. against such an exchange. 
es As” properly denied; where’ nr ale 
no conflicting right to ther: °°! 
ae selected land i is shown... 188. 
"PROTESTS a ke mane 2 
By ‘regulation, ‘the. ee ‘of & : 
formal exchange. applica- 
tion under the. a4 
. ee Grazing’ Act, 43 U.S.C. 
. -§ 815g(b). (1970),- “segre- i. 
_ gates the selected. land - 
from appropriation under =". 
. themininglaws. Amining _ 
claim. located . on, such 
_. land thereafter is: void ab 
ae _. initio and. affords nobasis 

- for a protest against the — 

4 : , exchange... --2t es 

re "The: holder. of-a-mining .claim — 

| . «who fails:to file notice of. 
ty his adverse claim. against 
ee: ‘mineral. as 

a peat application in ac- — 

-. cordance with 30 U. S.C." 
~~ $29 -(1970),” | 
+» thereafter assert his'claim . _ 
. ° as abar to the issuance of - 
othe. mineral ‘patent, but © 
os he may assert his claim i is | ee 


“conflicting > 


“Page 


188. 


Taylor - | 


188 


may “not... 


| PRIVATE BXCHANGES—Continued - 
mo rae | . 


. PROTESTS—Continued » 


-INDEX-DIGHST oe 


eh. protest, against « a “sub= sc 


ee . ae private exchange kore 
Tae application. for the same ~ 
oe ‘conflicting lands.._.-_ 2. P 


Land which. might. be mineral i in 


character may-be selected 


“for. a ‘private exchange a ae a es 
a ‘RIPARIAN RIGHTS. 


~urider, ‘sec: 8(b) of “the a ed 


/ Taylor’ “Gtazing Act, 48 


aay S.C. § 315¢(b) (1970), 
without: @ mineral’ reser-. 
vation, if the public inter- + 
“the ioe ae omer 
of’ “the | selected” rae | 
“lands: are’ “not Jess: than .- woe 
“the: offered lands. AY pro- by tet 


~ ~ est is served © ‘and 
values | 


test’: Against such” an 
- excharige | i 
denied! ‘where no  con= 


“ flicting “right: 


ee “selected: land is down. 
re PUBLIC TANDG fee 6.’ 3 
: Bee also Boundaries, Surveys o 4s 


7 _ Public Lands.)... 
- GENERALLY. re 


“properly | 


«the ; ale 
188, 


A meander line 4 is Hot: a ‘Tine pe ote 


ae 3 “boundary, - : although | it 


may be given that effect B 


ee by a ‘withdrawal, _excep- 


; re liiqtiishment - “of 


* _which ‘border ‘thereon. 1. 
_-Federal laws govern the rights a: 


“tion, reservation Or Te, ss 
lands . See eee, 


holder: ‘of: ‘a ‘State. water — _ 


_ Tight: ‘has*“to ‘inundate 
federal jands for a:portion ae gts 
-of'a reservoir i-2-*< 2.2. - 840 
DISPOSALS OF” gd OSS GY Ree 
a ~ Generally BEE aes 
eae Jn ‘the “gbaerioe “of: proof. of ai 
_ +--a general administrative Be 


_” practice to’ notify claim- 
antes: who filed: notification Bee a 


POE. ‘settlement claiming Foe 
oe -excessive acreage, andin  - 


..s the: absence’ of proof that: 
the élaimant;. was. not. - 

notified, no-error in. the . 

he, issuance of: any ‘Oregon ae | 
_. Donation Claim’ Certifi- 


‘eate and patent, is shown . 


tobe 572-867—T5—15 


188 





PUBLIC LANDS-—Continned 
_DISPOSALS OF —Coatinued: . | 
a Generally—Continued — es 


: a, 


. pas 


| sufficient: to. overcome sie Y 
presumption. of ‘adminis-— ae 


trative regularity, . 


and ; : : . a 


 . sufficient. to. warrant aint Ee 


Grants. by. the. ‘United ‘States: "Ge 


amendinent ‘of the, pate — 


* of its public lands bound- ie - : 
~ ed on‘ streams. or other. 
Waters, navigable | or-non--) 


fe navigable, made. without — 
Pad reservation. or ‘restriction, os 


: “are. to be construed as to: as 
- their. effect. according. to © 


os the, law. of the state in oe 


_ which the land lies 


The acceptance, by: a... State: of 


300 . 


. . other] lands i in lieu of lands | : 
lying: within the meander r. 


Tine of. ‘a honnaviga le ace 
the : 
school ee 


he — lake. adjacent. to 
ee granted ee 


ment. or “any 


“interest ee” 


. in the ‘adjacent. land up- a, 


* derlying. the. lake | ‘as an 


o% incident +0. the. grant. of ‘ - 7 
_, the, school section jand | 
. precludes assertion of a 


dure). 
| GENERALLY 


Ih ‘the absence . of: coher of 


- State claim, to such lands. : : a: 
| REGULATIONS — Sh ee ee 
aoe also. Administrative Prove- =e 


-. oa general administrative, site: ae 
practice. to:notify claim- 


| ae ants who filed notification: _ : oe 
cof settlement’ .claiming © 
excessive: acreage, ‘and in 


ne the absence. of proof: that. | . 7 
‘the claimant: .was.. not: (= 
_. notified,. -no error: in the _- 


_-? issuance of. an’. -Qregon..- 


--, Donation.: Claim : Certifi- ° Mee 


> Cate. and-patent.is shown 
_. .sufficient.to.overcome the - 


ty presumption: ‘of: adminis-— : 


Os trative | regularity, 


a. REGULATIONS—Continued | 
a : GENERALLY — Continued 


“INDEX-DicE sr 


“Page ‘ 


- sufficient to. ‘warrant ’ ‘an ee 
_amendinent of “the” ‘Pat a 


- RIGHTS-OF-WAY 


(See.also Indian. irdnal J. om 
. ; GENERALLY aa 


ge eas = . of-way under the ‘Act ee 


“Federal laws: govern the righits ae — 


ay. holder of a state” ‘water aa 
~vight: has to inundate fed-" 
" eral lands for a Portion of — 


“Bh Teservoir.. ay oe a — ee ae ee 


I _ ae se 
Where a state agency holds en: 


Forest Service’ free. use 


permit +o remove mineral _ 
avi materials from designated a ae 
~~ public land this doés not) 


| : ~ constitute | a withdrawal. ak 
|. OF serve’ ‘to segregate the ae 


: land from: appropriation . ~ aed 


ae under the mining laws, as. - 


| : : “does a material site. tight- | . 
 of-way issued pursuant tO? 7S 
: ‘the Federal-Aid peer 


Ta5 Act OF MARCH 3, 1891 


| A right-of-way under the Act of » 


“March 3, 1891, does not 


- . “vest until the Secretary of 
~~” the Interior has approved 


— the application. ‘The Sec-_ | 
: retary may: withhold: his. — 


Pe ’ approval - ‘if ‘the: grant. go Lee 
-.--. not in the public: interest ~~’ 7 
or he may condition'the =: 


%,. grant to ensure that.the: 


a “public interest will ne. oa 


s protected. sempaidtades oe on 


‘Pursuant toa regulation, appli- oc. le 
cations +o acquire a-right-. 


Otway. for the main: pur-- | 
pose of irrigation should 


_ be made under the Act of ae 
849 1... 
JA reservoir right-of-way. under > 
aoe the Act:of March 3, 1891, 
i not give the grantee _ | 
> exclusive: fishing or stock- || 
watering: rights intheres- 
--ervoir over federal lands... 
Wish. culture. jor stock- 9 


March 3, 18910520. a 


473. | 


“ 


RIGHTS-OF-WAY—Contiinied - 
“ACT OF MARCHE 3; '1891—Con: 


7 os “watering is. not a ‘Buble | 


“Page ed 


use “nor. van authorized os 
~ subsidiary use ‘of ‘a ‘right-— a 


~ March “By: “4891, 


> a amanided 201 - 
| ‘There i is no rental charge. for the_ | 


B40 


uses authorized by. Bo 
“right-of-way. | approved 


‘s | under the Act of March 3, 


_ APPLICATIONS | . : | 
A right-o of-way Gndee the Act af” 
March 3, 1891, ‘does not 
= _. vest until the. ‘Secrétary: | 
...0f;-the Interior has. ap-. °° 
es, ‘proved: the application. ae oe 
The Secretary may with- - 
-.. hold. his approval if. the 
. .. grant is‘not in the public. ae ay 
interest or he may. condi-. ee 
tion the grant to ensure 
that the public’ interest: ine | 
| will be protected’... 3400 
* Pursuant. to a regulation, appli- | Po 
. cations to acquire a, right- ce 
: of-way for ‘the main pur- 


340. 


posé of. irrigation. should ie 


tetra 


| of March 3, 1891... a 
.. CONDITIONS AND LIMITATIONS 
A reservoir right-of-way. punder:. ne 
the Act.of March 3,1891,. 0 
_.... does not give the grantee _ 
2 oie se exclusive fishing or stock- ite 
.. watering» rights . in..the 
-. reservoir over)  federal-. “ 
—. Jands. Fish - culture» “Or 
ae stock-watering: is not. a 
_. +, public use nor an author- 
~ ged subsidiary. use. of a 
.. right-of-way. under... the . 
«- Act. of March: 3, 1891, 
wag. amended. 2.22-nna-- . 
| There i is no rental charge for the 
. uses. authorized by a» : 
. right-of-way’ approved rer. 
oo Sunder: -the. SOO: of 
ao on Maitoh : 3; 1891. Ree oe ‘ 


_ be made under. the Act 


340 


340 


2 i a 2 : aie INDEX-DIGh st 


| RULES: oF ‘PRACTICE 
2 See: also, Appeals, Cone. aa poles 


Protests, Contracts, . Federal. 


Coal. Mine Health. and. Safety 
Act. of. 1969, »; Hearings, Indian 


Probate. ye 
GENERALLY 
Executive orders. Hee ‘the 1 force 


There 


and effect of. law and rules one 


re 


| oe to them: eee | 


is. & strong presumption 


against implied repeal of 


an, executive: order, If. a 
. statute covers the: same 


_ area.as an executive order’ 
and. they. are hot. abso- Cae 
_ Tutely irreconcilable,” eee 

effect. will be, given to | 
“both, A statute, author- 


“Page 


_> izing a patent of lands to | 


a. city, 


_ “subject, to. a f 
oo | reservation. of minerals 6 ||; 
to the United States, did ee ee 


in not impliedly revoke an.’ 


2 ue ; Executive. Order 


with- ae 


drawal: of the. ‘lands for. 


2. classification ‘and in aid os] 
2.» of legislation to grant’ the . 
patent to the ‘city, which fe on 
i closed. the —~= > | 
“lands - +0 nonmetalliferous. ee. se 
location | under the mining” ar te : 
- Departmental: ‘precedent - will Jee . 

“be overruled where itis = 


withdrawal | 


| a shown: 1), that itis con- . 
“trary. to the law as 


| a interpreted. by. the courts 
‘and this Department, : ‘and* — 
2). it would result in the 


* disposition of public lands: 


to those ‘not entitled. to, 
: receive them - - aot a ee 
Where an appellant serves: ap-| 7 


* 871: 


. -pellee, . rather. than ape. 


 pellee’s counsel. of record, 
“with the notice of. appeal : 


and statement, of reasons, .. 
“and it. appears: that ap- . 


| _-_pellee’ Ss response _ to those ae 
| documents. reflects a full. - 


a understanding of the ie ~ a 


. eave award 


Swiss: 





_ e 


RULES’ OF ‘PRACTICE Oontiniled: : 

a oe eo . GENERALLY—Contintied - 

es ofa 4 issues. involved, “sum: Se 

“mary dismissal of the ap-- 

-. peal under 43. CFR 4.402. 0° 

“need not be invoked, and 7 

/ will, not“ be® invoked in... 

- appropriate situations. ioe 
"APPEALS aa 


Burden of Proof 


A contract: is properly ternii- 
e nated, for default on: the 
~ ground of failure.to make | 

timely delivery where the .. 

» >. contractor. failed to-pro- | 

.. ceed -with performance 
~safter (i). alleging QB post. 

: _mistake-in-bid - - 

; “claim: aaa Gi). vequesting 7 

sani, adjustment. 

- contract price...to:.com- 

.. pensate for the’ adverse 
s; effect the devaluation of 
~. the-dollar had. upon the =. 7 
el acquisition - cost from a. 
| supplier “of: “the, fn ie 
| cs items bid upon.s2--.---2. 

Ane excess ‘cost decease: ‘under Peay ooee 
a contract: ‘terminated for aa 

© efault: ‘is © “found. to. be | 

_- proper: where the repro- | 
ie eurement - contractor. Ole" : 


2619S 


fin: the 0 per 


fered: equipment from the _ 


contractor: did’ 


ment ‘the : 


Me ea 


col Same: supplier « the. des Soa 
©" faulted: ‘contractor: “had: 4 
- contemplated » ‘using at | 
-'a, total price considerably. ie 
Tess: than the total :price | 
the defaulted contractor | 
; had: ‘requested’ ’ prior: to.. 
~~ proceeding ' with contract ‘ 
= performance ‘andthe’ de- 
“faulted | | 
“Hot even allege that in. _ 
~ effecting “the -reprocure-. 
Government. 
had - failed’: “to ° baldiaaee 2 
, ~ damages_ 22-0 2.24 Pie eons Ma 
After the Government has made ae 
8 prima’ facie case of in- - 


- validity, a, millsite claim- - Bae ; 
~ ant has the burden of. Geet 


“Page - . 


2 8 A ws : “INDEX-DIGEST 
RULES oF. PRACTICE Continued oe ip 
_ APPEALS—Continned . tents 4 


‘RULES OF PRACTICE—Continued oe se 
‘APPEALS—Continued Bee at 


_ Barden of: Prosf=-Continued - “page - 


” a ov. errun - 


stds sea delayed. 7 
=o completion. of the. whole eee 
. contract, Work-.-5------ | 
A claim. of substantial. comple-_ 


‘Burden. of ‘Proof—Continued 

| - establishing ‘the validity _ i 
- 2 ” of his. claim by. a pre- ae 
= thee 2 ee 


. ponderance * Obs, 


Doe a eee t 
_ Where an applicant. for a ‘inal 


: : tract. lease’ contend: s that e 7 
‘the rental set by the” 


=o Bureau of Land “Manage- ee 


ghient appraisal: is “excess 
sive, the burdenis upon - 
. -applicant - to ‘prove™ by ar 


substantial and. positive. | 
evidence thatthe: ap- 
- praisal is in error. 222 2__. 
7s contractor’ s claim for a time ig 2! 


extension: based upon an | 
overrun 6f contract quan- - 


, : “a tttes is‘denied/where the 
evidence’: shows® that: the. ae 
involved “was os 
well within: the range of _ 
overruns: experienced. by © 
. the: a 
| other drainage construc- ed | 
tion. contracts on. the | 
eee Columbia . Basin. Project oe 
ae » ‘and. the. contractor failed’... 
| ae - show. that. the.overrun © . 


contractor’. under. 


contract: . quantities 


the . bor 


- tion. asserted under, & CON- 


a tract. forthe, installation —~ 
_« sof) buried +. agricultural - 
drains is denied wherethe ; 
_.. . evidence-of record:shows: 
| «that. the--project. would | ate: 
not’ adequately. serve its - 
intended. purpose: earlier _ 


_ than ‘the date the work 


“WAS: accepted as. substan- eo Dae 


tially: complete | by ae ae 


3 Government... -g.-22- : 
vA contractor's appeal. from. ae fs 
~ position. of, excess. costs. ae 


on &, reprocurement after. 
a termination. for: default : 


aoe ts “AS: ‘sustained | ‘where ‘the : 


‘Page | 


BSL | 





580 | 


a Government’: 
os ‘prove éntitlément' to exe 
_  -¢ess costs ‘when ‘it chose ~~ 
to stand on evidence'‘that 
ee had awarded a Yepro- 
et, _*-eurement contract, at a 
~ " “higher price and‘had sent = 
he defaulted contractor = 
~~ abill-for collection ofthe =. 
difference ‘between | “theo 
‘ “contract” prices 
and ‘the’ ‘reprocurement. a 
oe contract price. The Gov-— 
-"ernment’s | burden of proof | | 
When’ excess’ costs are 
a challenged, ‘requires, ‘in- 
"_. troduction - of proof of. 
= ‘performance ‘and “pay- 
ment, under. ‘the® “repro-— | 
__. euremenit contract, which ~ 
_ proof was not, furnished 
“by the. Government_- naar 
: contractor’ Ss 
ae claim, that its: agreement, 
Oe. ‘perform . “certain ‘re; 
"pairs ‘to. concrete ‘struc- | 


a original 


construction - 


a tures’ at no. ‘additional — 
__, cost to: the Governnient . 2s 
Was. voidable because -of ~ 
"duress ig denied where the”. >< 
“record | contains” NO eVi- 
_. dence" to. +e 
ee allegation, that’ the agreé- eT 
ment was occasioned by. | 
_. threats of* improper de- 
. fault termination, aSSess- 


‘support “the 


“f Vi ed. to. anita ae 


ment. of. ‘liquidated. dam- eae 
ages. and’ ‘withholding of = 


is _ payne, ne a = oe aoe 
“Discovery” peer Ty Mae 


The ‘resolution — of ‘claims of - : Ya 


ies ee, A fas 


- 


_ _” privilege, réquires an ad- tee 
.. -justment of the divergent oes 
Se _interests. involved’ onan. 
” ad hoc basis; accordingly, Otc 
-. the Board finds that docu. 2 oh 
| ments: furnished A con. 
-- tracting- officer | by‘ ae , 
make ernment. ean 


INDEX-DIGEST oe BOL 
oe, | RULES. OF pugortor—coninced ne. 
re _APPEALS—Continued Rea ee 

‘Discovery-—Continued — 


“RULES: OF. PRACTICE—Continned 
o | APPEALS—Continued 


 Discovery—Continued” Sew Lae 


on ployees, 
- therefor: be. ‘compelled by 


factual matters and,.hav- 
ing: been furnished. the 


~ contracting officerprior.to. 


an equitable i oe ae 

are. not “entitled: to: be 

. -owithheld-on the. ground 

» thati.they ‘are. internal 

. -advisory memoranda pre-. — 
-. pared in ‘contemplation of 

litigation since, on: bal-— 

~-ance, they relate: only. to. 


--dgsuance. of his decision, — 


are not” ‘consideréd : ‘to 


~ have. been . prepared i 


. anticipation of: Litigation, | 


~~ Documents: consisting of — 


_ calculations and ‘drafts. of. 4 oe 


-. proposed :findings: of: fact 

“are considered -to bear = 

, upon: the. mental *proe- 0 
’ --esses,-deliberations,'com- | 


a putations. and methodsby..-. 


ae contractor 3° poe co the . 


which - the. ‘contracting ee | 
officer’: arrived? at his 
. decision: cand ; are: Ae oor eer 


Board: to: initiate: action — 


: ens to 5 US.C. : a 


~ $804 to obtain an Order 


* of a United States Diss | 
. ‘trict Court directing the ~~ 


° issuance: of: a subpoena. to... - 


who: 


the Board to ° testify, 
requiring their. appear- 
-.ance for the. taking of 


~. their ‘depositions: in. an 


_- appeal,. is..denied; where 
. the contractor has: not 
shown that it has ex- 


_-hausted. other means: of 
obtaining the ies | 


Where: a. contractor. failed - £0. 
: -respond:to interrogatories. 


.- retired . Government em- 
cannot : 


_. propounded to..it. pur- | 


"  suant-to.an Order-of the = I 





a Board, © 


on “the: @ound? ee 


at that: it did ‘not’-receive a» sae oe 


copy: of: the. 


- ~ tories, which. were served. 
upon: it. by: certified'mail, 


and the record contained _ 


va. Postal Service: form 
‘showing: receipt by. the 
- contractor, ‘the: Govern- 


“-ment’s motion’ to “apply: 


interroga- . 


~~ -ganctions against the con-- © 


tractor is:granted and the » 
claim relating to: the in- - . 
“formation. ey the | 
- -interrogatories: is ¢ 
missed: without’ siefudice a 
_to® reinstatement: af the 
interrogatories - 
sponded tori in n 30 ) days... 


are: re 


Dismissal - 


“Where, 


| dis- 


eden: a “eontrait: i = ny me 
«furnish laundry ‘services  -. 

_... « which’ provided’ ‘that the ee 
quantities of work to be 


'. .- done were based'upon:es- 


-verease them: by. 25%. a 


.» contractor... _ 
“upon to: perform. work. ia 
-. an-amount below. 75%, of 4 
 .-the-estimates,.bis,claim = 0. 

to: be.- paid . for. ‘the. -dif- by 


“Was 


-timates: “and that» “the - ee oa 
a Government reserved. thes ye 
“right. to -increase-orde- 65 7 


called... . 


| one between: the serv- | * 


actually, ‘performed 
| and the.. amount °: esti-- 
mated, less 25 percent; is, 


_ dismissed.in. the. absence. 
_ of contract clauses , upon 

which the: Beard: can: pro- 
wide: relief 2.2 s¢iec 


The. Government’s: . motion:.to- 


- dismiss for lack of: Juris- 


‘diction. a: claim. asserted - 
- under the: changes: clause — 
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of a construction -con- 
tract :was- denied . where. - 


- the 


- funding © 


schedule. 


he 7 | adopted by the: ie con ae 2c 


. aie te ee INDEX-DIGEST. 


RULES’ OF. PRACTICE Continued 
' APPEALS—Conritinued :: 


Ses, Dismissal—Continued,- Page : ea 
ing: agency increased. ee: | 


RULES’ OF PRACTICE—Continued | ce 
a APPEALS—Continued — ae | 
‘Dismissal—Continued te ‘Page  e 


_ Where an “appellant: serves oF 


funds; 


-. when: Congress 
-_priated: 


> = me. required for:, per- weak 
., formance, altered the ap-°. 
proved. construction. pro- ~ 

Jo ogra, and led: to .a..cessa- ‘ 

ene » tion of: work. for lack. Ol sis a 

“the: contingency | 


-_ provisions. of the Funds ra 
. Available: for. Earnings — ae 
Clause were’not involved: 


‘funds: 


‘appro- 
fin. -the. 2 = | 
--amount. deemed neces-- = | 
7 sary: and requested by the. — | : < 
. contracting. ‘agency: and .. a: 


Congress. was. not the. 


— “source off. the fund. short- a 


“ . the» ‘Government’s, 
Z Oeics that: -the fund «= 

_ “shortage was a:breach of 
contract’ over ‘which the. * 


_ «+ Board has no. jurisdiction” | 
_: was érroneously: based on 


cases: -wherein. Congress: 


Ca .has-reduced or, failed. to . 
PE a “appropriate the e funds re- 


2 pellee, 


-summary . dis- 


‘rather than ‘aps 
_ pellee’s. counsel -of’-rec- 
ord, with the notice of 
Appeal. and. statement. of | 

|» reasons, and at appears eg 

oe _ that: appellee’s response’ . 

_ . to’.those documents. re-_ 
| - flects. a’ full -understand- 
ing: of the crucial. issues _ 
. involved, 
_ . missal of the appeal under. 

_ 438-CFR 4.402: need not 

- ‘bé invoked, and will. not 
be: invoked . in» -appro- > 

ome -. priate situations —— - sanease 

| “Where -a:.contractor failed. to , 
- © comply with an.Order. i 

the Board’ calling ‘upon 
<.ity to: file a .complaint — 
-within.a certain period of — 
_- time: and. thereafter. did ass 
“not show cause, as di- 


elo 


rected by.a‘second Order, 


_. Why its appeal should-not © : 
af be dismissed by reason, of Sy 


s.quested of it.2..22u2.2 854 ‘such failure, the appeal. ig. 
Where: a. contractor, failed’ ‘to’ dismissed. for. want’ of 
~ respond: ’ interroga- uae : prosecution. .=.2---_2+- 645 ek 


a Crotess ee ree ‘to it “peconsidevaund: 


Po pursuant‘ to an. Order of . 


vs the Board; ‘onthe ground : a 
that: it: did ‘not receive a. 


- “eopy’ of “the ‘interroga- 
a tories, which: were served’ = | 
upon it by certified mail, - — - 
~ "and the record sontained Be. 


a Postal © Service: form ~ 


showing’ ‘receipt: by. the... 7 ile : 


contractor, ‘the: -Govern- 


~~ nient’s: ‘inmotion | to” apply | ; ee 
- sanctions against the con- . 


are’ re- > 


tractor is granted and the... 
claim relating: to‘the in- 
formation: sought: iA the © 
—o) interr agatories: : dis=— 
_ - missed-;without: prejudice | 
oto» réinstatement “if’.the 
_ _. Lihterrogatories :’ 
- ~ sponded to in 30. days... 





“Board’s 


_ The Board reaffirms its original a 
+ + ‘decision pertaining to the. _ 
“Sale? -of ©Government- 
_- -- owned. property; where — _ 
-- “ypon--reconsideration it. 
finds that appellants’ mo- 
. ..tion raises no -new -ques-- 
tions of fact or-oflaw-and » 
that. contrary . to the: ap- 
_ pellant’s: assertions : the » 
testimony. offered: as well 
‘as the record-as‘a whole » 
_ supports the 
2 -déeision 2. 212. Pe fare oe at 
: Service on Adverse’ Party. | 
| Where al appellant - SEFVES : ‘ap- _ 
3 ‘pellee, rather than. ap- 0°) 
“*: :pellee’s counsel ofrec- . 
=. ord, -with the notice of: | 
a tee appeal: and:statement: of : 


ee 


inva DIGE ST 


RULES oF: PRACTICE—Continued 
" Service on Adver: se Party— 
_ Continued poe 
reasons; - and it. ‘appears 


that appellee’s response 


Page - 


| "0. those. documents. re-. - 


oy flécts a full’ uriderstand- 


7 “ing. of" the: ‘crucial: issues 


. involved; 


~omissal of the appeal under 


43 CFR 4 402 neéd not be 


‘summary * dis-' 


oe — invoked, ‘and: will not.be : 7 


invoked — 
= situations__-_- ae eed 


‘in: “appropriate 


. EVIDEN CE 


Where an. applicant for a small 
ne | tract’ lease contends that 
.. the. ‘rental set by the 
Bureau of Land Manage- 
| wine appraisal 3 is “exces- 


- a evidence Anat “the: ap- 


Vat s _ praisal i is in Cc) eee 
i What men have or have not. 
on ~ «done, over a..period of. 
| - years is “proper evidence | 
> as to. the conduct-of a. 


prudent man in:the'same 
_ Or. very: nearly the ‘same 


_ _ ‘¢ireuimstances.’ 
ar shale . ‘claims: had. been . 


Where oil 


-_ : “held for. fifty: years and 
_ no. -eomimercial~ produc- 


“i. tion... was:achieved: on. 


365 


a such claims, it must’.be.~* 


. _ concluded - that ‘no. pru-... 


oo su dent .man.. would. have -° 
| peen | justified. in the be- 
"lief that the mineral:de- 

ee oe posit could be. developed, : 
. a extracted, and: marketed 
“s at. a. reasonable profit... 


= ‘GOVERNMENT, CONTESTS ae 

_ The procedures: of the Depart- . 
| ment» of the : ‘Interior: ‘in 

. mining’. ‘contests, » | 


' where 


notice -and’ an opportu- 
ee nity: for a ‘hearing before a 


a ~ Law" Judge are afforded, | 


871° 





| RULES ‘OF PRACTICE Continued” 
“GOVERNMENT CONTESTS—Con. 
comply: with the’ ‘Admin: | ae 
— istrative. Procedure Act po bees 
“and: the due- process re- 
quirements: “of | the’ Con- — 
stitution. ee, , 
“daiaplaint © , 


a contest. 


"Page i. 


* makes” no. charge which. ~ 


- reférs'to” a particular mat- ee ? 
| ter, and ° where the. Ad- 


ministrative ‘Law. Judge: = oe 


--states‘at the hearing that 

he will. ‘confine the. pro- 
ceedings to specific: issues, 2° 
“which: do not. include MBO: ce s0) 
~ matter in question, and ee | 
- where, in the. course of _ 
~ the hearing, the: Judge — Z 
~“efused to receive” evie 
~ dence. relating © to that. 
“matter, it is. error ‘for the | i - 
Judge to make a. ‘finding Se ee 
“vas to that * matter and’ ~ 
“employ such’ finding ‘as - - 
part’ of the ‘rationale OF 
~ his decision. .-- oe 
HEARINGS cree ay eS ee 

The Administrative ‘Procedure: ee 

‘Act requires an agency tot 2 | 


give all interested parties oe oe 


tion, where time and pub- 


by an 


. oie interest. Permit. 22. . 
The fact that a hearing i ina@min- 
“ing contest: is conducted: ae 
Administrative eos: 
* Law Judge who’ isan 7 
ae employee | of the. Depart- <- 
ment of ‘the Interior, that. 
there are ‘witnesses ° em 
- ployed: by. this: Depart- be 8a 


“an opportunity to pare 
ticipate” in an’ adjudica- 2 Sar 


65 


ment, and that appellate : 


“review is conducted. by 
-“Départmental- ‘employees iss 
~ does: not’ establish -un-. 
~. fairness in the proceeding. Ee on 
--To- disqualify. an’ “Admin-. aan 
- istrative Law Judge,‘or'a' = 
“member of the Board of °°) 
“Land ‘Appeals’ reviewing _ 7. 
“his decision, on the charge = 


| RULE LES’ oF. PRACTICE—Continued aoe : 7 
_ HEARINGS—Continued . 7 | 
- Of bias, there nse be" ae wena, (pe 


substantial... showing _ Of: 


s -INDEX-DIGHST _ 


personal bias; an. assump- . 


“tion that he might be pres be - 
‘disposed. in favor of the = 
“ ‘Government is not , sufi- “ouge 2a 
1 wen, 83.- 
is no- “right. ae ‘the ee 


: “There oe 
| seventh — amendment of 


the Constitution to.a jury 


trial i in an. administrative - oe 


a hearing ¢ on a mining con- 


| “judicial | 


obs “to a. particular matter, Lee a 


test, as.that amendment ==» 

does not, apply-to quasi- 

, -administrative 
2 | proceedings ----------.- a 

Where a contest complaint makes 


no) charge » which refers 


oe and where the Adminis- 
_ trative Law Judge stdtes 
| a -at the hearing that he will. pe 
confine the "proceedings. : 


as part: of the rationale of | - a oo 
473 1. 
os ee "WITNESSES 


to ‘specific i issues-which do 


not include the matter: apy, 
~~ question, and ‘where, in... 
_ the course. of the hearing, 
co ~ the. _ Judge . ‘refused .. to 
receive. ‘evidence relating ‘. 


to that: matter, it is error 


* for the Judge: to make. a. 


finding as. to that. matter : a3 a 


and | employ such finding 


| _his ‘decision. 30-222. 
PRIVATE CONTESTS: . pee = ee 


_ The Department of the Interior eS 
has. jurisdiction. to deter-. 
- mine if.a mining claim is 
_ invalid by being located — 


“on land not. subject. to . 


_ . mineral - 


even. 


where the issue of validity. 
of the claim is raised in ~~ 
_ the. context. of a ‘private 25 


. ae contest. brought. by a:sur= _ 
face DBE ee nares dae : 


. PROTESTS. 7 | a 
The holder. ‘of a mining. claim ge 
who. fails to file notice of | 
hig adverse claim against 


Bay's 


ao ministrative 


CFR: 14.1; 


ee 





RULES OF. PRACTICE Continued. as 
PROTESTS—Continued.. 


Sige 


a conflicting net Awe ug 


oe. ent application i inaccord- -. .-.-.°- 
~s ance. with 30 U. Ss. C. § 29 fea, PA 
_ .(1970),..may. not. ‘there. 
> after assert. his claim asa... ” fe 
' - . sbar to. the issuance, of the a ee 
. mineral patent, but he 
may. assert his claim ina. 
/ protest: against a.-subse- 
- .. quent. : private. exchange. 
* application.for the same” . 
eg - conflicting lands... A 
an \ protester against a private. ) 
change who has no legally 
_ cognizable conflicting Fee 
_” Fights i in the. selected ‘and! 
~~ has no. right to a formal — * Geatees 
| “hearing | under. the Ad- nN an, 
eo "Procedure ee ae 
- ‘Act,. 5. ‘US. Gr ace ‘B54 ee 
a (1970), or. on due. process eg. as 
" grounds when his protest oe 
is considered. in.accord-. - 
ance with the rules of this Pe eee 
as Department.» Sous is ee i: ae 
“SUPERVISORY ‘AUTHORITY, oF ‘TRE ae 
“4 SECRETARY: eS dts 
In ‘the exercise: of: its: Naelega ted ot eee ee 
~ authority pursuant to 48 0 
a the : Interior at ee ae 
a: Board ' of Land: ‘Appeals. se, ate ee 
| need not limit its review. 
» to a-narrow issue where... | 
oe do. so would: ‘preserve. | 
> error: or fe . 


188 


A contractor's sieingrieat “to: ihe ; 
. ~ Board: to‘initiate action — 
pursuant. to 5° U.S.C. § © 
804 to obtain’an Order of 
ar) ‘United States: District 
Court. ‘directing’ the. is- 
+ guance ofa subpoena to ~ 
-. retired Government. ems... 
wer ployees,. who. 
_... therefor be: bomipelled by | 
the. Board to. testify; . ‘ye- 
quiring » their. appearance 
for. the: taking of their 
8 ed depositions. in an appeal, Sore ae Sars 
pecs denied where. the. Cone 


-cannot .-.. 


“INDEX-DiguST ee oe 895. 


= 


“RULES OF. PRACTICE—Continued | ce | SMALE: ‘TRACT: ‘Act continued’ 





a“ 


- WITNESSES—Continued _ ere Page | | :° RENEWAL OF LEASE~Con.” 
> tractor. has... not: ‘hou oe "Where the Bureau’: of land’ | 
that it; has. exhausted | - Management properly’ dew 


other means. of obtaining. |. 
the: seemOnY. sougtit === 182°}. 
SCHOOL LANDS. ee 
GENERALLY : a 
The acceptance: by: a, State of 
other, lands. in liew of 
lands. lying. within. the 
_ meander line of a non- 
navigable. lake adjacent 
to _the | ‘granted | upland 
7 “school section, (was a 
| _Telinquishment, of any 
- Cee in the. adjacent Ae 


i o\germines that land’ which» . 
had been ‘embraced by a. 
small tract Jease-is well 
’ located ‘and ideally suited ° 
for public use as a’recrea- . 
‘tional area, it may limit: 
the lease toa nonrenew- _ 
'  ... able. five-year tari 
“SALES | ee 
Before Jand‘. dassified for’ leas 
.- may. be sold ‘urider: the: °- 
‘Small Tract Act, it is 
necessary that’ the: liaid: 
be ‘classified: for-sale. in 
he compliance with: the pros 


: me ani. ‘incident to. the. — 


> grant of the school section % Oe oF vsioneee! 43. CFR Part 
~~ and- “precludes © assertion 5 27 ee ‘2 200 v2 Stace bts es a 
of a State claim to such eee 
5 lands... .- eee ee pee 8005. ‘STATUTORY constRuCTION 
- SMALL TRACT ‘ACT eat ‘GENERALLY ae 


. APPRAISALS - oor 
Where. an. coplieant 4 on a anal a ee 
, « tract’ lease. contends that <i), 

. the rental .set. by. the. | 

-.. Buréau of Land, Manage- 

_ ment appraisal is ‘exces: |. 
: sae SEVOS. the. burden is. upon, he ae 

"applicant. to, prove by. ee oe 

if substantial. and .positive visions, a.statute should) : 9 

. evidence. that’. the . pO aN on tts Des, construed. according — ae 
2, ee : eat nee cass. its. subject: matterand 
Before land classified for lease” ae ‘urpose,: For. which... cae 
= may: ‘be: ‘gold’ under the... | Le aye Wes enacted, and eee ae 
anal ‘Tract “Act,” tb iat - eet: ce intention: of. the: egisla- MN 

i | .. ture should be controlling. ~. 316° 


| ”- neeéssary’ that the land oe we 
“pe ‘classified - for. ‘sale in To. ‘deny status ‘as..an eligible » 
| . village: to: pérsons.in fact ~~ 


_ “complianeé with the pro- | | 
ee - entitled: .to--that ‘status. 


_.. would be an. unjust. and. 
unfair denial : .of. a Tight... : 
“specifically. granted iby! 
) Cones _as: evidenced as 

1 inthe legislative history- 316 
Statutes ‘should. be given’ their. ~ 


- Executive dee thave the. fore ae 
and. effect’ of law and eee 
rules. ‘of: statutory. con- ee 

ae struction apply. to them . 2 65 
Although | there may | be. “no oo, 
... géneral. rule for distin; . - 
2S guishing between man-. gee 
.- tory..and- ‘directory. prow 


SOA000 
RENEWAL OF LEASE’ 
The filing of ‘an': application to . 
“ Jease® ‘under. -the. Small 
“Tract ‘Act ‘does ‘tiot vest. 
" any‘legal right'or interest. 


865 [5 


~ +i the: ‘applicant, ‘for itis: 
e Ph within. the discretion - Of is f e 
“s. the’ Secretary: cwhetheror. 
not t6’ exercise “his: -au- 


ss = thority to lease the land. 2 “365° 





‘natural. meaning” and: re- 


“ceive. a fair and’ reason-- 
- able: interpretation : with 
eat ae eo tothe objects'and’ 
es a thereof.----——— 68 


; 896 ae SINDEX-DIGEST 
"STATUTORY  CONSTRUCTION—Con.. 


oe _STOCK- RAISING HOMESTEADS. 
ADMINISTRATIVE ‘CONSTRUCTION © 


Ze “age 
“Page. | 7 


Since one who locates a rei : 


"area as 


i | Where a. statute. directs ~ that. - 
: . administrative action be 


re claim” On: 


oe ies -stock-raising. ye : 
- homestead lands implies 3: 7 


oe en abe ae : “that: he intends to-reenter: a vn o 
- time frame, but: indicates: ys land: ‘aid’ thet 


+ »no.consequences for fail-_ : 
an ure to. comply with the 
Sous time | limit provided, it. 
“-*. isnecessary to distinguish 

.. between the ‘action and 

oe 7 the time. frame. 22.2." # 

The timetable ; set forth DYsn . 

..-Congress in. the Act of). 
See December - 18, 1971, is 


at best’ an estimate of. 


. «: time reasonable. enough — 


80: accomplish the basic | 


_- purposes: ob the Acti =. 


‘IMPLIED REPEALS ” ee = 

"There is a strong: idecormuuon ata, ae 

ars) against. implied repeal of... : al 

- an executive order. Ifa © | 
a statute covers | the same a 
‘executive oe 


“an” 


order. and “they” are: not oh 


} oS absolutely ‘irr econcilable, 
effect will ‘be. a 

© both. JA’ statute; author- 3. 

| “sing: a ‘patent of' lands tos 4 


a city, subject. to a réser-— eee “The rule of priority in resolving TE 

ties vation: of- minerals to: the... x.  .. ‘an internal inconsistency = 
United States, did’ pot: he se eee | the face of the official ~:~ ‘ 

_ impliedly: revoke an. Ex-' Vahey lat of survey is that’ tB@: = vel 
+ “ecutive Order withdrawal more réliable calls for diss 
«of the lands for ‘classifica- - tance prevail over thé com-" 

’ tion and in aid of-legisla- - i ~ putation of acreage. - =. ° 883. 


|" LEGISLATIVE HISTORY ne ere: 
To. deny: status. as an: ‘eligible oe ak, 
village to-persons-in fact = | © 
“entitled ‘to that status 
© «would be:an ‘unjust and: 
unfair: denial:. of a. right: te ees 
. oo specifically» ‘granted’ by = 
«Congress, as evidenced in- 
-:: the legislative history. - 


given:.to 


2. Ts AION to: erant the patent © 
- to the°city, which with-- | 
~-.- drawal closed’ the lands °° 
2 to: nonmetalliferous loca- 
tion under? oe mining Pe ys ee 


316 


316.| 





_. he has made a’ discovery’ oes - 

ri thereon, he is no longer ee 
-.-prospector: within the pur-- 
view of the Stock-raising an 


“Homestead _ Act, “and - in : 
. the absence ‘of consent of, oe: 
oman agreement ‘with, the | 


-“ entryman. ‘or surface 
oe owner, the mineral claim- 

7 - ent: is required’ to- post. Sed 
good and sufficient bond — 


to assure compensatory 
ae _ PpBteotipn to. the’ surface ae ae 
: ee 139 a 


SURVEYS or PUBLIC LANDS. 
- GENERALLY 


A meander line is not Bi: ae sof ale * 


boundary, | although 


omay_ be given: that es - * 
= by a: withdrawal, excep- Pha, 
tion, reservation or re- . 


. ‘linquishment — of: 


i ‘which border thereon___- 


Where the extent: ‘of an ‘Oregon : 
= Donation’ Claim was de- 


. termined in: the issuance. 


lands os 
3800 >... 


'. of the certificate and pat-. "be 


ent by the correct. choice oe | 
_ ‘between the inconsistent — = 
“distance calls.and-acreage.... ” 
. Computation.on. the offi - 
* -. Clal. plat -of survey, the 
. action was. proper and did 
-., not. constitute a. resurvey ee 
of the claim... piSeeeKes. 


ae patent was issued in - 


-. conformity with. the duly a ; 


: a alae survey: on Je —- 


-INDEX-DIGEST — ~ = ee > are ~ 
"SURVEYS oF PUBLIC LANDS—Con. ae. | “TIMBER SALES AND. DIS: GS 
-GENERALLY—Continued | is Gi” “Page | 


.. time of. the, panks the : Where thére has been. a specie" Pia 


- POSALS—Continued Pama: fy “Page “ = 


Pe _ rights. of patent amend- 
ment: applicants . are not.--> 
ae altered or: enlarged. by 


(disclaimer. of: warranty 
by -vendor-Government. © =) — 


as to quality and. quan- | ‘ ; 


the. acreage returns in: a 2 specified: dead Sac 


| tity * of 
ee eee private. re-> ae trees. in a tiraber cruise © i 
: SR eae 534° gale contract; the. parties een 
“TAYLOR GR AZING ACT oe a oe are: ‘deemed. to have con-. — 
oe GENERALLY - a Se Page | tracted on. the assump- faa 


| - Land which. thight be fineeal in ~ tion-there was,a doubt as 


| ‘character may be selected 


~~ for: a’ ‘private exchange - 


“ander sec. 8(b) of ‘the, - i 


; ‘Taylor Grazing Act, 43 — | 


‘without a: ‘mineral reser- 


was harvested by vendee_ 


; 


| U8. "§ 315g(b): (1970), 





to such quality and quan: eee, UE 
2 tity and the ‘risk — with - 
regard to-: such ~ factors: _ 


must’ “be ‘considered to = ° 


have. been - assumed - ‘by aoe ae 


vendee as ‘one of ‘the 


<n 


- a7 = ; : 


: vation, if the public in- ‘elements of the. bargain. 
oe a serve dand the Where warranty” as:toy quality es 
Sf ales. of the selected a cand quantity is. specifi- 
lands are not less than the "cally disclaimed’ by: ‘the: 
“offered. lands. A. protest  Government-vendor ‘in Me hee 
_ against such. an exchange » timber: cruise. sale con-_ 
‘4s properly denied: where — . “tract; only’ good. faith e 
7 ne ‘conflicting tight to - . is required of the’ Govern- ee 
eee “the” “selected land <i. ment: in naming: an esti- ~~, 
pow ee 188 | >mated amount: 222 222-- 
4 -_ Where warranty. as: to quality 
“TIMBER SALES AND DISPOSALS — usand- quantity isspecifi- 
“Cruise. sale contract.” . Form '--eally disclaimed: by: the . 9 
5430-8 (1966),. “Contract - Government. in ‘a lump- 
for. the Sale of Timber, . : “sum, cruise timber - sale.” 
_.Cruise Sale,” is a fam: ee ‘contract, the vendee' is 
“gum contract for'a, desig-- 0. =" not justified i in relying one 2 
pated lot :of: timber in as. the: Government’s ° esti-’ - — 
_ described area, and. the mats mate of quantity or ‘qual- ae 
‘-eontract: price does not --- _ ity for the parties did not * ) 
_Vary: with the, quantity - intend the estimate to be 3... 
or quality of timber me ee _-a basic assumption of the 
_actually located therein,’ 546 - ultimate’ agreement... -. 
in legal effect, a vendor’s esti-: =: “Where a Government. estimate >. 
- mate of quantity or qual- © in a sale of timber by °237 5. 
~ ity of a specific! lot of in-- lot is grossly excessive. agi. ee. 
--place dead or down -tim- to quantity of board feet 22... 
. ber is sui generis because sold, and cutting of'addi- 
certainty cantiot. be -de- | tional’ timbersis:author-~ 
“4érmined except’ by har- -ized in etror. by’ a. Gov- So ae 
vesting. and, even: then; “ernment timber manager, 9° 2. 
there is. room for dis- ~ the. Department : position a 
agreement as. to whether ag to damages: fortres-. 5 
ee «merchantable ‘timber : pass’ eae “be ~'reex- 
547 amine’ "determine _ 
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_INDEX-DIGH ST 


. ND cay Geer at: ‘the 
value eae maybe. - 

obtained. asa coms. 
“_ promise ey 4A CFR. 


p 103.5 and-BLM Manual | 
- 6481.12 B and 9230.61... 


The. 


., abatement, . of ‘the. con= | es + 7 
a “Market value of the timber re 
7 maining.” In sec, 11. of 


-Government’s resale » OX 
. pense should be. deducted © 4 
from. the ‘credit. granted. 
.. the vendee: of .a timber ~~ 

> sale ‘contract ‘for timber 

eet -. reniaining. in place after — 


-": Form: ..5430-3 -.(1966)—- 
Contract. for the Sale. of 


: Timber, Cruise Sale’’?— 


. the above. phrase refers 


: ; Upon 


to a single market: value 


for the entire rene 
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expiration.. of ; time for’ —_ 
... cutting and removing tim-. 


- ber. under.a Form 5430-3 |. 
-, (1966) lump sum timber — 
‘sale. contract, the: pur-*- 
. .chaser is -entitled..to ia 


- eredit: against the amount: . 


| due, such. credit, being in 
the. amount of the mar- .— 


- ket. value of the timber — 


remaining: -on: the °.con- 
tract area, or its pro-rata 


contract.» price, which-— 
-. ever-is: less, computed on. 


| : a Jump sum rather than ~ 
4 a Specige hasis... ee ws 


“TITLE 


GENERALLY’. Veo as ak eave a 
Reliance’ on-erroneous 6 notations’. 
in federaland county land — 


“3 records: can-neither serve =. | 


- to -divest “the.:United 

|. States: of: title to. land, 7 
“ nor-:estop: ‘the ‘United | 
.. States-from denying that — 


~ title passed: or from ,con~ ee 


_ 2 eudne that: a SS can- 


at : . a 


605 |. 





a jm “TITEE—Continued 
"Page 4 
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“not be anand to yin 
“clude certain land. os, ey 


: TRESPASS 


_ GENERALLY © 


The Spare idaat as a ‘arrepres : : wae 


3 ~ sentative of the Secretary, 2 | . 
 .. owes.a duty to-protect'the 
~ Jand of a competent. Crow: 


Indian against livestock 7 


a -trespass | so long as ihe. oe 
land remains. in ‘trust - 
, i status and is unleased-_.. oS 
“Where a. Government estimate ! 
-_ in a sale of timber by lot. | 
is grossly. excessive as to 
‘quantity. of board feet 
_ sold, and. cutting of addi- | 
_ tional. timber is author- - 


ized. in error. by.a. Gov- 
_ ernment timber manager, 


- the ‘Department. position ’ 


as. to damages for tres- 
pass should be. reexamined 
to determine. whether 
* payment for the addition- 
al trees, at the. value 


when cut, may be ob-— 


tained’ as a-compromise >< 


under 4.CFR:. 103.5. and. 
BLM Manual 5481.12 B . 


and 9230. Glesi wir. 
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"| ACQUISITION POLICIES ACT OF 

| 1970. 


UNIFORM RELO CATION ASSISTANCE 


- Moving and Belated _Ex- 


. penses 
Generally *: 
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Benefits: “under - the: Act: cag ee 
: implementing regulations. : 
bd do not include. reimburse-._— 
-.. ment. for-moving and _re- 


lated expenses. in.remov-. | 


as part of. the -realty-ac- 


.-ing a:cowshed from the =~ 
cae acquired lands «where that | 
structure wwas- purchased _ lt Bee See 


; > quired .. by. the... United . 
_.. States. cand: it; was, .re- - note 
3 _ moved. under. ; -puithority. ae 


ae ee 
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, Deter ennnen | a oe Seen aed Oa . 
_ Generally—Continued — Page | Acceptance of veribele es the Siege 7, 
of a provision in the deed . : - Sor subsequent to default . 
of conveyance which re- on specific provisions. of - 
served to the grantor, for | om the lease by. the lessee does - 
a certain term, the right: ~ | "not constitute waiver of — 
bo® remove all. -improve- items in. default. inthe ab-. 
ments removable from —~ -sence..of. showing’ .that 
_- -the land: without damage. |. lessor. voluntarily or. -in- 
to: the land Deceieis greece 290°.) | tentionally waived there- o> ., 
i a a eo ae ae quirernents -under — oe i 
‘The holder of a mining claim _ ‘Tease-_.----+-------2-- 
who. fails to file notice of “WATER AND. WATER RIGHTS 
+ his’ adverse claim. against : GENERALLY. : 
oe. conflicting mineral pat. << Federal jaws. govern: ahs iohts | 
ent application in ace ‘a holder, of a state water °. 
_.. ‘cordance with 30 U.S.C. ~ oe has: to\ inundate 
oo $29 (1970), may not. aes _federal'lands for a portion ae ee 
ee -_ thereafter, assert his claim... | * of ia, reservoir. 0 Lele .. 3400 
. as & bar to the issuance tee ‘RECLAMATION PROJECTS ee es 
of the mineral patent,» — _ Fraudulent Representation. = 
but. he. may: assert his - ee support a. finding of “fraudu- *~ ie Bc! 
| claim in a protest. against: if as Tends representation,” a 
oe Be subsequent private. ape “based: upon a failure: to. 
: change, appl lication for.the wus f. >  ‘diseldse. to. the: Govern- . 
- Same, conflicting lands_-_- ; : 188 Mis, a5. 3 mient the ' tener comaidera- os 
‘The Department of the Interior Tg Sle » tion? for the-sale.of excess 
is (AB not. /estopped from”. oe jand, the evidence. must 
see . requiring the operator “of ies te : “Slearly” show. that’ oe 
an oil: and gas unit agree- oe. era ae ~ alleged fraud ‘feasor in- 
. ‘ment to submit corrected = as ae oc 
ie a - tended. ‘to: deceive | ‘and ae 
 reports,”” +0. retaleulate. va ae EA a 
royalty payments, andto. sd : that’ there’ was. reliance 
pay. additional. ‘money ~ te oe 7 | upon such representation. ets 
owed the “Government 43 -..U. 8. CL 3 423 (e) "4 
even though it accepted , (1970) Se DD ete Peds 413 
‘lower payments ‘in the . Residence Requirements 7 ee 
- past where the lower pay-- _ Where: the record’ does not con-. 
- ments were unauthorized. | 447) ew ot tain’ avi idence or’ fin dings 
Acceptance’ of * ‘rentals: by- the... ‘ a 
Ieesor" subsequent: ede as to the residence’ of the - 
_ eet Son, “specific provi- | _ holder: of: ‘federal water: 
gions -of the. lease by. the. tee rights, it will be remanded 
_lesseé doesnot constitute. a for completion. 43 U.S8:C. 7 
"waiver of the items in : ie 431 970) ec aeenenean “a8 
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True Consideration ee 


The term : “true consideration” 
in section AG. of the Omni- _ 


rt cepted. by. the holder ‘of. 


' bus | ‘Adjustment’ Act of ok 
1926 means the actual — 


IN DEX- DIGEST 


Page : 


benefit. or detriment: Or % ee 
combination. thereof. ‘ace 


. excess land as the induce-_ 
..ment for an agreement to _ 


gell. : tO U.S.C. AOS oy ae 


(1970) ie eae AID | 
4 " WITHDRAWAIS. AND ) RESERVA. seh 
_ TIONS | * a 
GENERALLY — 


“The United: States‘ can. a any * oe 


time withdraw. its consent: ee 


> to occupancy of ‘public: 


> ‘land ‘under the mining). 
_ “laws by withdrawal of thee 90) 
land and if the claimant aes 


Co ~ eannot | ‘show: ' that. the 


ore millsite is ‘being. occupied 2 


~ or. used for mining-’or- 


ae ‘milling purposes as of the: 
. date..of withdrawal, the 


. be claim i is properly declared 
| -invalid.---7-2---------, 


There. 


As: &- ‘strong presumption - 
_ against implied repeal of — 
_.an executive order. If-a 
statute covers the game. 
- area as'an executive order 
and they are: not. abso-. — 
~. » Jutely :irreconcilable,. ef-. 


re. fect. will be. given to both. 


1a ee statute, authorizing. a 
patent of lands to.a city, 

subject toa reservation 
of minerals to the United 


. States, did’ not impliedly 


| “Tevoke an Executive Or- "— oy 
der withdrawal of: the — 
for... classification 


e Jands---. 
‘...and in aid of legislation. to - 


grant. the. -patent., to. the 


-v¢ity,. which, withdrawal be 
| elosed: ‘the lands. to.non-— 
~~ 'netdlliferous location un-- 
- der ther mining laws---.- 7 


.. 45 


bn o drawal, . 


, Puede 
od withdrawn. 
_- ..walid existing rights,” the - 
- withdrawal. attaches, as of ° 
- the. date / ofthe «with-— 
—. * drawal; “toall’ land’ de-. P 
- seribéed | “including the 2" - 
i homestead . Jand; as Ras ee es 
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a "GENERALLY~-Continued 
" -Négotistions between the. Na- : 

tional Park Service anda’ |. 

en -millsite claimant. result=: 


~“Bage 


ing in a restoration of ~ 


estoppel 


certain lands from a-with- 
i and. the relin- 
-- quishment and amend- © 
. ment of. millsite claims LO. 
| conform _ to the new 
boundary. .of. the with- 
drawal, did not’ bind the _ . 
~ United. States under any. . 
contract or 
.. theory from ever contest- 
. ing the amended millsite 
* claims: to. determine their ~\". 
| ~ validity. The 
ment ‘of the ‘Interior has 
-. -authority:to contest, mill- 
site élaims even in ‘the 
. absence of a patent appli- Oe. ee 
Where a state agency. bolas Boe tu 
Forest Service free. use. 


‘Depart- 


permit to remove mineral 4 


~- materials from designated 


public. land this does. hot ee 


"constitute a withdrawal . 
‘- ‘or serve to segregate the Hope 
ew land from. appropriation nee 
e- under the mining laws, as. 
does a material site right- 
: é: of-way issued pursuant to 
_ the Federal-Aid Highway 
‘ pp AObenna naan nana s ane = 
"EFFECT OW ans ee ae 
A mining clair, located: on Jand 
ey ‘closed to ‘mineral entry: is 


Where land. included in a. home- 


“stead. entry, of record is 
Among. lands 


- 2 


, 65 


“subject ‘to. ae 
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“Page 


the homestead ° and the ee ae 


ie ~ withdrawal becomes ef- 


fective eo instanti upon 
termination of the home-. ~ 
» stead Sttry 222 eet | 


- “& notice of location filed pur- . 


~-suant to the homestead - | 
laws but embracing land 
“covered ‘by a withdrawal - 
“is unacceptable for recor-. 


The filing. of a, withdrawal appli- - 

~ cation by the National ~~ 
Park Service ‘segregates 
~ the Jand from’ mining © 


RS. 


ae pendent. adverse /posses- 


ie sion. statute.. It is part of. 


the general mining laws, 
-. and: necessarily assumes 

.. that any. lands claimed 
-. under that statute were 


" ce‘Joeation, and in'a contest’) 
against ‘millsites . within: he 
the segregated area 
requires a. claimant to ©) 
© show that millsite:claims 
are valid as of the appli- —_ 
ne cation: date: .—.i2--- ean | 
9332: 30. U.S. C.. G. 38 i 
a (1970), is not aninde- 


150. 


absent 


a - 
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_TIONS—Continued _ 8 | 
POWER SITES—Continued 
-§§ 682-683 as rene: 30° 0. 
US: C. §§ 621-625. (1970), oe 
all lands: included in an. — 
‘application to'the Federal 
Power Commission’ for. | 
either ‘a: preliminary. per- 


/ Page 


mit ora licénse, whereno .. * 


permit ‘has been: issued,. 


are open to mineral entry, © - 


~ other 
GIS eee eee 


Rights . Restoration’ Act 


impedi-. 


251° 


_The miere. filing of applications — 
for a license or a. pre- a 
won senioaey permit © for a 
power project. since the — 
‘date of the Mining Claims © 


~' does: not» preclude. the 0 

ms operation of the U.S. . 
as laws as to those 
Wands. et Len, 
REVOCATION AND RESTORATION sts 
A mining claim located on land 


21 ve 


- closed to mineral entry.i ise 


we “WORDS AND PHRASES | 


"- open. to entry and: patent ae e ; 
under the mininglaws. Tt =|. 
has no application 1O-o) 


trespass on land which is — 


closed to mineral entry by 
withdrawal or .reserva- - 


tion; .and compliance 


with the terms of the 
-. statute will not “cure’’’ 
_. the invalidity of 4 min- 
. ing. claim located on land: © 


which was not open to — 


entry and appropri ation 
under. the mining laws... eae 


- POWER SITES. -— 
From the effective. date of the 


oe August, 11, 1955, 69 Stat. 


. Mining Claims Rights ae 
- Restoration . Act. of | 


valuable for’ 


includes 


| ‘Building stone, chiefly: valuable: ice 
: .- -- for”? Building stone as 
used in the-Actof August’ 6. 
J. “4 1892, 800.8.C. § 161. - 
-7°. (1970), °° oe fo 
used for: building, fore fe 
-» <structural work and for =. - 
other similar commercial 
“purposes, but land chiefly 
valuable for the supply of |. 
stone to.be manufactured 


“stone... - 


into artifacts is not chiefly. 


stone under the Act... .- 


“Subject to valid existing rights.” 
Where land included in a 
homestead entry: of: rec- |. 
>,.ord. is “included. among 


lands withdrawn = “‘sub- 


building © 


Oe a 


-.. ject to valid: existing 
Tights,” the withdrawal .. | 
- attaches, as of the date’ ~ > 
-.of the withdrawal,'to al =. | 


‘ "WORDS AND. PHRASES—Con, 
Maes r land described. inoluding. ee - ana 
~~ the homestead land; ‘as to: nee 
the homestead land the 
oP withdrawal becomes effec- ie 
. tive eo | 
vee ‘termination of the home- 
es Re, stead: CNUs wanes Soe 
ms ““Inaluding? In construing. con- 
oe vibe. ak tracts, “including”’ ye 
word. of enlargement used 
o. is desired. to. 
. - eliminate’ any doubt as to. . | 
. the inclusion in a: larger - ee a 
os class of the - ‘particular | e 
class specially mentioned. 
“Cruise sale 


awhen. it’ 


tnstanti 


contract. ” 


upon 


‘is: a 


Fom | 
- 5480-3 (1968), “Contract 
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ae for the Sale of. ‘Tinker, Seow 
2 : ‘Cruise Sale,?’_.is. a, lump-. ot 
sum contract fora desig- 
nated. lot. of: timber in. a 
. described. area, and the: 
vs contract price - does not _ 
|. vary with the quantity or?) 
nae quality. of timber actually hae 
= Pee = loeated therein-__-.-.. = 546 ante 
pe “Market value Of the. timber re- es ee 
, maining.” In see. 11 of 2. 
| * Form 5430-3. (1966) 
Contract for the Sale of 
| “Cruise ‘Sale?’ — oe 
: the above phrase refers to. * 
_. a single market.value for; | 
a the entire remaining ag “ae 


e : - Timber, 


